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In reply to Plaintiffs’ response and Plaintiff-Intervenors’ opposition, Defendants stand by 
their Motion for Determination of Questions of Law. As discussed below, Defendants 
additionally reply that Plaintiffs and Plaintiff-Intervenors abuse the rules of precedence, try to 
distract this Court from the narrow, easily answered legal questions presented, and ignore the 
plain text of the Colorado Constitution. The Supreme Court’s Lobato v. State decision, while 
binding and instructive, is neither exhaustive nor dispositive. The Education Clause, article IX, 
section 2, guarantees opportunities rather than outcomes, the Constitution must be reasonably 
construed as a whole, and the General Assembly is not required to fully fund education reform 
legislation. Moreover, with no disputed material facts necessarily at issue, resolution of the 
presented questions of law is appropriate and critical to the efficient resolution of this case.  

Plaintiffs and Plaintiff-Intervenors Must Prove Beyond a Reasonable Doubt that the 

General Assembly Has Acted Irrationally.

To steer clear of unfavorable rational basis review guidelines in Lujan v. Colorado State 

Board of Education, 649 P.2d 1005 (Colo. 1982), and other cases (see generally Defs.’ C.R.C.P. 
56(h) Mot. at 3–4), Plaintiffs and Plaintiff-Intervenors argue this Court need look no further than 
the Supreme Court’s Lobato v. State, 218 P.3d 358 (Colo. 2009), decision. Yet, as Plaintiffs and 
Plaintiff-Intervenors elsewhere acknowledge, Lobato is not the only decision ever issued by 
Colorado’s highest court. Although Plaintiffs and Plaintiff-Intervenors shift between exclusive 
reliance on Lobato and citation to other authority as it suits them, they cannot have it both ways: 
all relevant Supreme Court authority is binding on this Court. See, e.g., Berry v. Richardson, 418 
P.2d 523, 524 (Colo. 1966) (“It does not lie within the discretion of a trial judge to ‘reject’ the 
‘holdings’ of this court in any case, even though he might believe that the law should be other 
than that clearly indicated by our decisions.”) (quoting Henderson v. People, 397 P.2d 872, 874 
(Colo. 1965)).

In addition, the Lobato decision itself cannot be read as an exclusive or exhaustive 
statement of rational basis review. When declaring Plaintiffs “must demonstrate that the school 
finance scheme is not rationally related to the constitutional mandate of a ‘thorough and uniform’ 
system of public education” and this Court “must give significant deference to the legislature’s
fiscal and policy judgments,” the Supreme Court did not exclude over 100 years of its precedent. 
Lobato, 218 P.3d at 374–75. Indeed, after referencing its rational basis review in Lujan, the 
Supreme Court explained, “We see no reason to devise a different standard of review in this 
case, where the plaintiffs also assert substantive claims under the same constitutional provision.” 
Lobato, 218 P.3d at 374. Despite Plaintiffs and Plaintiff-Intervenors’ concerted efforts to cloud 
this Court’s view, the standard imported from Lujan is unmistakably clear: “[e]very statute is 
presumed constitutional unless proven beyond a reasonable doubt to be constitutionally invalid.” 
Lujan, 649 P.2d at 1023 (citing Turner v. Lyon, 539 P.2d 1241 (Colo. 1975)).

Plaintiffs and Plaintiff-Intervenors nevertheless maintain Lobato employs an entirely 
different kind of rational basis test, without the usual and heavy presumption of constitutionality. 
For example, using Board of County Commissioners v. Vail Associates, Inc., 19 P. 3d 1263 
(Colo. 2001), Plaintiff-Intervenors creatively suggest that where “the General Assembly has an 
affirmative mandate under the Colorado Constitution” the “‘beyond a reasonable doubt’ standard 
is unnecessary.” (Pl.-Intervenors’ Opp. to Defs.’ Mot. at 4.) This is disingenuous. Vail Associates
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said nothing about refusing to apply the beyond a reasonable doubt standard to a particular class 
of case. Indeed, the Supreme Court cited Vail Associates in a subsequent case where it routinely 
applied the familiar beyond a reasonable doubt standard of review:

We presume that a statute is constitutional; unless the conflict 
between the constitution and the law is clear and unmistakable, we 
will not disturb the statute. City of Greenwood Village v. 

Petitioners for Proposed City of Centennial, 3 P.3d 427, 440 
(Colo. 2000); see also Bd. of County Comm’rs v. Vail Assocs., Inc.,
19 P. 3d at 1272 (“We typically accord to legislative enactments a 
presumption of constitutionality.”). The party challenging the 
constitutionality of a statute bears the burden of proving it 
unconstitutional beyond a reasonable doubt. Scholz v. Metro. 

Pathologists, P.C., 851 P.2d 901, 905 (Colo. 1993). 

Garhart ex rel. Tinsman v. Columbia/Healthone, L.L.C., 95 P.3d 571, 581 (Colo. 2004).1

This Court May Rely on the Legislature’s Pronouncements to Interpret the Education 

Clause, But Such Laws Are Not Dispositive.

Rather than substantively respond to the questions posed by Defendants, Plaintiffs 
undertake an extended survey of educational reform statutes.2

1 The acrimonious history underlying Vail Associates sheds light on the Supreme Court’s 
somewhat aggressive assertion of its duty to say what the law is. 19 P. 3d at 1272–73 (citing, 
inter alia, Marbury v. Madison, 5 U.S. (Cranch) 137 (1803)). Apparently as part of a long-
running disagreement between the legislative and judicial branches, the General Assembly 
enacted the statute at issue in Vail Associates in response to what it believed was a wrongly 
decided Supreme Court decision. See generally 19 P.3d at 1268–72.

According to Plaintiffs, this Court 
“should” rely on the legislature’s education reform laws, while Plaintiff-Intervenors misquote 
Lobato and state this Court “must” do so. (Pls.’ Resp. to Defs.’ Mot. at 5; Pl.-Intervenors’ Opp. 
to Defs.’ Mot. at 8.) Contrary to Plaintiffs and Plaintiff-Intervenors dangerous 
mischaracterizations, the Supreme Court stated this Court “may appropriately rely on the 
legislature’s own pronouncements to develop the meaning of a ‘thorough and uniform’ system of 
education.” Lobato, 218 P.3d at 375 (emphasis added). If such deference were absolute as 
Plaintiffs imply and Plaintiff-Intervenors urge, then all education reform statutes would acquire 
the force of constitutional provisions, imbuing the legislature and not the People with the power 
to amend the Education Clause at will. 

2 Defendants reserve their right to respond to Plaintiffs’ contentions when appropriately before 
this Court. For now, Defendants’ merely point out that in addition to carrying a constitutional 
duty to establish and maintain a thorough and uniform system of free public schools, the General 
Assembly is constitutionally empowered “to impose unfunded mandates on local districts to 
accomplish this goal.” Mesa County Bd. of County Comm’rs v. State, 203 P.3d 519, 528 (Colo. 
2009).
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What this Court “must” do is “give significant deference to the legislature’s fiscal and 
policy judgments.” Id. at 374–75 (emphasis added). Defendants, therefore, do not contend 
educational reform statutes play no role whatsoever in determining the scope and meaning of the 
Education Clause. Defendants merely note such statutes are not dispositive. See, e.g., Vail 

Assocs., 19 P. 3d at 1272–73 (citing cases); see also Lobato, 218 P.3d at 272 (“Lujan thus 
concluded that the General Assembly’s own laws and pronouncements, as well as other courts’ 
interpretations of similar state education clauses, can assist the court in assessing whether the 
General Assembly has adequately implemented the ‘thorough and uniform’ mandate of the 
education clause.”) (emphasis added).3

The Education Clause Guarantees Opportunities Rather Than Qualitative

Outcomes.

Finding the sparse language in Lobato fertile for manipulation, Plaintiffs and Plaintiff-
Intervenors suggest all this Court need know of the Education Clause may be found within the 
decision’s four corners. As already discussed, however, Lobato is not the only decision ever 
issued by Colorado’s highest court. In addition, the Supreme Court in Lobato never said the 
Education Clause guarantees specific outcomes rather than just opportunities. Just as article IX, 
section 2 is silent on any particular funding level or educational outcome, the words “quality” or 
“qualitative” are noticeably absent from the Lobato opinion. 

In Lujan, which is cited with approval throughout the Lobato decision, the Supreme 
Court interpreted the Education Clause to guarantee an opportunity, which need not be equal 
throughout the state. See Lujan, 649 P.2d at 1017–19. Plaintiffs and Plaintiff-Intervenors would 
have this Court believe the Supreme Court since reinterpreted and considerably expanded the 
Education Clause on its own silent motion to guarantee whatever outcomes the General 
Assembly happens to seek. Yet, the only issues in Lobato were standing and justiciability; the 
substantive meaning of the Education Clause was not before the Supreme Court. See Lobato, 218 
P.3d at 362–63; cf., e.g., Romer v. Bd. of County Comm’rs, 956 P.2d 566, 570 n.4 (Colo. 1998) 
(“We emphasize that in Colorado Department of Social Services, we were not called upon to 
address, nor did we decide, the issue of standing. Therefore, its precedential value should not be 
read or assumed to resolve the question of standing, which was then not before us.”).      

3 Plaintiffs and Plaintiff-Intervenors desire for absolute deference to legislative enactments opens 
an outcome that could rollback the legislature’s extensive reforms. If the General Assembly and 
not the judiciary decides what the Education Clause means, then all education reform statutes 
could be repealed by subsequent representatives. Should it also be determined that the General 
Assembly must fully fund its education mandates, such wholesale repeal is not farfetched. 
Would Plaintiffs and Plaintiff-Intervenors then change their tune, recall Marbury, and argue the 
legislature can only set the scope of the Education Clause in expansive fashion? That is, “should” 
or “must” the courts credit only the General Assembly’s substantive expansions of the Education 
Clause as opposed to its reductions? Beyond the policy implications, there can be little doubt 
what little this jurisprudence would leave of the separation powers and republican form of 
government.
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Even if the Supreme Court in Lobato did tread as far as Plaintiffs and Plaintiff-
Intervenors claim, it would have done so in dictum. See, e.g., Parker v. Plympton, 273 P. 1030, 
1034 (Colo. 1929) (“Merely incidental remarks of the court on questions not before it for 
determination are not to be taken as precedents.”). As with their duplicitous resort to other 
Supreme Court authority, Plaintiffs and Plaintiff-Intervenors explain away unfavorable language 
in Mesa County as dicta, but fail to recognize their reliance on the same in Lobato. Again, the 
only issues in Lobato were standing and justiciability. See Lobato, 218 P.3d at 362–63. Any 
implication that the Education Clause substantively requires equality of opportunity or even an 
actual outcome “was not carefully deliberated to resolve a battle between the districts and the 
State” and is not binding (Pl.-Intervenors’ Opp. to Defs.’ Mot. at 17). What is binding is Lujan’s 
interpretation of the Education Clause. And, as set forth in Defendants’ motion, there can be no 
real dispute that the Education Clause, as interpreted by the Supreme Court, guarantees 
opportunities—not outcomes.4 (Defs.’ Mot. at 4–5.) 

Any Funding Required By The Education Clause Is Constrained By TABOR. 

Plaintiffs and Plaintiff-Intervenors attempt to brush TABOR under a procedural rug. 
While Plaintiffs are correct that TABOR’s revenue restrictions have been characterized as 
procedural, they are wrong to suggest TABOR may not be considered when interpreting the 
Education Clause. That the Constitution be read as a whole is not dependent upon “tension” 
(Pls.’ Resp. to Defs.’ Mot. at 24). This basic rule of construction applies whenever constitutional 
provisions are interpreted. (See generally Defs.’ Mot. at 7.) 

In any event, if it is tension Plaintiffs require, plenty is produced by their expansive 
reading of the Education Clause. As discussed in Defendant’s motion, the General Assembly 
cannot be constitutionally required to expend revenue the Constitution does not allow it to levy 
at will. Plaintiffs answer that procedural provisions like TABOR must yield to substantive ones 
such as the Education Clause, but they cite no Colorado law. Instead, Plaintiffs rely on Guinn v. 

Nevada State Legislature, 71 P.3d 1269 (Nev. 2003), which the Nevada Supreme Court has since 
overruled without qualification:

[W]e take this opportunity to clarify [Guinn] v. Nevada State 

Legislature, wherein this court, in construing the Nevada 
Constitution, distinguished between ‘procedural’ and ‘substantive’ 
requirements, concluding that procedure must yield to substance if 
the requirements conflict. We expressly overrule that portion of 

4 As Plaintiffs and Plaintiff-Intervenors are so fond of the General Assembly’s education 
reform statutes, Defendants emphasize there are legislative declarations that the Education 
Clause merely guarantees an opportunity. See § 22-7-403(2), C.R.S. (2010) (“Every resident 
of the state six years of age or older but under twenty-two years of age has a fundamental 
right to a free public education that assures that such resident shall have the opportunity to 
achieve the content standards adopted pursuant to this part 4 . . . .”) (emphasis added); § 22-
30.5-301(1), C.R.S. (2010) (“The state therefore has an obligation to ensure that every 
student has a chance to attend a school that will provide an opportunity for a quality 
education.”) (emphasis added). 
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the opinion. The Nevada Constitution should be read as a whole, 
so as to give effect to and harmonize each provision. 

Nevadans for Nevada v. Beers, 142 P.3d 339, 348 (Nev. 2006) (emphasis added); see also

Comment, CONSTITUTIONAL INTERPRETATION, 117 Harv. L. Rev. 972, 972 (2004) (criticizing 
Guinn for failing to harmonize constitutional conflict and “misappl[ying] its cannon that the 
specific governs the general,” thereby “jeopardizing the separation of powers and overlooking 
the importance of procedural rules in the American legal system”).

Plaintiff and Plaintiff-Intervenors also seek to sweep away TABOR’s substantive 
allowance of unfunded educational mandates. See Colo. Const. art. X, § 20(9). Understandably 
so, as this provision directly conflicts with Plaintiff and Plaintiff-Intervenors’ core contention 
that the General Assembly defines the scope and meaning of the Education Clause through its 
enactments, which then must be fully funded in order to be both thorough and uniform. (See Pls.’ 
Resp. to Defs.’ Mot. at 12–13, 22; Pl.-Intervenors’ Opp. to Defs.’ Mot. at 9–10.) In other words, 
the Education Clause, according to Plaintiffs and Plaintiff-Intervenors, requires whatever level of 
spending is necessary to achieve the qualitative outcomes called for by statute, while TABOR, as 
Plaintiffs concede (Pls.’ 3d Am. Compl. ¶ 158), and the Supreme Court has confirmed, Mesa 

County, 203 P.3d at 528, excuses the General Assembly from fully funding its educational 
mandates. This unavoidable conflict must be harmonized, and as discussed in Defendants’ 
motion, TABOR’s allowance of unfunded education mandates necessarily trumps Plaintiffs and 
Plaintiff-Intervenors’ expansive interpretation of the Education Clause. (See Defs.’ Mot. at 7, 9.) 

TABOR Expressly Authorizes Unfunded Educational Mandates.

Plaintiff-Intervenors strain to discredit the interpretation of article X, section 20(9) in 
Mesa County as dicta. Unlike Lobato which dealt entirely with issues of standing and 
justiciability, Mesa County involved “the intersection of two complex laws”—TABOR and the 
School Finance Act. 203 P.3d at 526. According to Plaintiff-Intervenors, the Supreme Court 
merely “noted” without “careful[] deliberation” that TABOR allows unfunded educational 
mandates. (Pl.-Intervenors’ Opp. to Defs.’ Mot. at 17.) However, the Supreme Court expressly 
relied on this subsection to conclude TABOR acknowledges “the dual nature of public school 
funding,” which led the Court to apply its precedent on dual taxing authorities. Mesa County,
203 P.3d at 527–28. The Supreme Court further concluded “Article X, section 20 neither 
changes these basic principles of our dual funding precedent nor imposes specific election 
requirements to retain excess revenue under a dual funding formula.” Mesa County, 203 P.3d at 
528. This was not a nonbinding “incidental remark” on a question not before the Court. See, e.g.,
Parker, 273 P. at 1034. 

In any event, Mesa County merely states the obvious: TABOR expressly authorizes the 
General Assembly to impose unfunded educational mandates on local school districts. (Defs.’ 
Mot. at 9.) Plaintiff-Intervenors try to rewrite Mesa County as excluding mandates “in excess of 
a district’s ability to pay them,” which Plaintiff-Intervenors euphemistically characterize as a 
district’s “fair share.” (Pl.-Intervenors’ Opp. to Defs.’ Mot. at 17.) While the Supreme Court 
explained the legislature “can require the local government to pay its statutorily mandated share 
under a dual funding formula,” nothing in Mesa County even hints an educational mandate may 
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be unfunded to only a particular degree. See 203 P.3d at 527–28. Instead, the Supreme Court 
plainly explained TABOR “expressly contemplates the state’s separate constitutional obligation 
to provide a uniform system of free public schools throughout the state and acknowledges the 

state’s ability to impose unfunded mandates on local districts to accomplish this goal.” See 

id. at 528 (emphasis added). 

The General Assembly’s Budget Allocations Are Owed Significant Deference.

Plaintiffs provide a lengthy discourse on various governmental interests addressed in the 
state Constitution. Defendants, however, have not asked this Court to rank the General 
Assembly’s responsibilities. The questions presented in Defendants’ motion are that K–12
education is not the only area to which the General Assembly must make appropriation, and as 
directed by the Supreme Court, when determining whether the General Assembly rationally 
established and maintains a system providing an opportunity to attend free public schools, 
“significant deference” must be given “to the legislature’s fiscal and policy judgments.” Lobato,
218 P.3d at 374–75. (Defs.’ Mot. at 7–8.) Plaintiffs try to emasculate higher education, prisons, 
and healthcare by suggesting a heightened category of “constitutional dignity” for K–12
education. (Pls.’ Resp. to Defs.’ Mot. at 28.) Yet, the legislature’s education funding decisions 
cannot be viewed in a vacuum. As Plaintiff-Intervenors emphasize (Pl.-Intervenors’ Opp. to 
Defs.’ Mot. at 10–11), “an unjust, absurd or unreasonable result should be avoided when 
construing a constitutional provision.” Bickel v. City of Boulder, 885 P.2d 215, 229 (Colo. 1994) 
(citing cases). Nothing could be more “unjust,” “absurd,” or “unreasonable” than Plaintiffs’
proposed construction of the Colorado Constitution, which would require just $1 in funding to 
higher education, prisons, and other public institutions while K–12 education must receive 
billions of dollars every year. (Pls.’ Resp. to Defs.’ Mot. at 28.) Indeed, such a reallocation
would “cripple the government’s ability to provide services,” Barber v. Ritter, 196 P.3d 238, 248 
(Colo. 2008) (citing authority), as Plaintiffs counsel against. (Pls.’ Resp. to Defs.’ Mot. at 25.)

Determination of Defendants’ Questions of Law Does Not Rest Upon Any Genuine Issue of 

Material Fact.

Plaintiffs and Plaintiff-Intervenors seek to divert this Court from ruling on Defendants’
motion by repeatedly interjecting facts irrelevant to the narrow legal questions presented. A 
lengthy extension of time was obtained to allow Plaintiffs and Plaintiff-Intervenors to complete 
fact discovery before responding, but very little deposition testimony made its way into 
Plaintiffs’ response and Plaintiff-Intervenors’ opposition. In their motion, Defendants did not ask 
this Court to fully define the scope of the Education Clause or rule on the ultimate question of 
constitutionality of the School Finance Act. Rather, in an effort to streamline this case for trial, 
Defendants presented only those questions which could be resolved in advance of trial without 
resort to disputed facts. See C.R.C.P. 56(h); Matter of Bd. of County Comm’rs of County of 

Arapahoe, 891 P.2d 952, 963 n.14 (Colo. 1995). 

Although Defendants agree with Plaintiff-Intervenors that whether schools are 
overcrowded or underfunded are factual questions, such disputed facts are not necessary for 
resolution of the presented questions of law. Defendants seek determination of the applicable 
standard of review and, in part, the scope and meaning of the Education Clause. Whether that 
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Clause has been violated, in fact, is properly left for trial. Plaintiff-Intervenors seemingly fear 
Defendants’ proposed questions of law regarding the Education Clause will foreclose them from 
presenting evidence at trial regarding the efficacy of preschool programs for students at risk of 
academic failure. Even if Plaintiff-Intervenors factual premise is correct, which Defendants in no 
way concede, such a dispute does not preclude determination of Defendants presented questions 
of law. Beneficial to particular cohorts or not, the Education Clause expressly applies to students 
aged 6 to 21. Colo. Const. art. IX, § 2.
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