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n Multiple frivolous actions; passage of 
time; injunction not warranted. Overrul-
ing the plaintiff’s objections to a report 
and recommendation by Magistrate 
Judge Wright, Judge Brasel dismissed the 
pro se plaintiff’s “thought control” claims 
with prejudice, but agreed with Magis-
trate Judge Wright that an injunction 
against future litigation and sanctions 
was not warranted when more than two 
decades had elapsed since the filing of 
the plaintiff’s last frivolous lawsuits. 
Sykes v. Klemp, 2020 WL 5768919 (D. 
Minn. 9/28/2020). 

n Motion to dismiss; impact of amended 
complaint. Where defendants filed a 
motion to dismiss and the plaintiffs 
amended their complaint while the 
motion was pending, Judge Brasel held 
that the defendants were not required 
to file a new motion, and that she could 
consider the motion as being addressed 
to the amended complaint. Halla v. 
LikeZebra, LLC, 2020 WL 5517492 (D. 
Minn. 9/14/2020). 

n Request for reconsideration denied; 
failure to comply with L.R. 7.1(j). Where 
the defendant sought reconsideration of 
Judge Wright’s claim construction ruling 
but failed to file a letter requesting per-
mission to file a motion for reconsidera-
tion in accordance with L.R. 7.1(j), Judge 
Wright found that the motion was “not 
properly before the Court” and denied 
the request on that basis. Niazi Licensing 
Corp. v. St. Jude Med. S.C., Inc., 2020 
WL 5512507 (D. Minn. 9/14/2020). 
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n No likelihood of torture based on 
ethnic minority group membership. 
The 8th Circuit Court of Appeals held 
that the Board of Immigration Appeals 
(BIA) correctly found the petitioner—a 
derivative member (through his parents) 
of the Sudanese minority tribes Yambara 
and Pojulu—must show more than a 
mere pattern of general ethnic violence 
in South Sudan to meet the requirement 
under the Convention Against Torture 
(CAT) that he would more likely than 
not be tortured either by or with the 
consent of South Sudanese officials 
if he were returned to the country. 
“The fact that Lasu is a member of 
one of sixty ethnic minority tribes that 

‘could be’ tortured does not compel 
the conclusion that he is more likely 
than not to be tortured.” Lasu v. Barr, 
18-3550, slip op. (8th Cir. 7/31/2020). 
https://www.ca8.uscourts.gov/sites/ca8/files/
opinions/183550P.pdf 

n No CAT relief for HIV-positive member 
of the Begedi Clan in Somalia. The 8th 
Circuit Court of Appeals upheld the 
Board of Immigration Appeals’ (BIA) 
denial of the petitioner’s application for 
deferral of removal under the Conven-
tion Against Torture (CAT), when it 
found the immigration judge committed 
error with a prediction that the peti-
tioner (a member of the minority clan 
Begedi) would more likely than not be 
tortured if returned to Somalia. More 
precisely, the immigration judge mis-
takenly relied upon testimony lacking 
adequate foundation, country reports 
addressing human rights violations at 
too high a level of generality, and cited 
treatment of people with HIV in Somalia 
that either fell short or was insufficiently 
widespread to show the petitioner would 
likely suffer torture. Abdi Omar v. Barr, 
18-3351, slip op. (8th Cir. 6/26/2020). 
https://www.ca8.uscourts.gov/sites/ca8/files/
opinions/183351P.pdf 

n Obstruction of legal process is not 
categorically a crime involving moral 
turpitude (CIMT). The 8th Circuit Court 
of Appeals held that the Board of Immi-
gration Appeals (BIA) committed error 
when it found the petitioner’s Minne-
sota conviction for obstruction of legal 
process under Minn. Stat. Ann. §609.50, 
subdiv. 2(2) to be categorically a crime 
involving moral turpitude (CIMT). Most 
importantly, it concluded there was a 
“realistic probability that Minnesota 
would apply its obstruction of legal pro-
cess statute to cases lacking the requisite 
degree of scienter necessary to constitute 
a crime of moral turpitude,” and “the 
level of harm required to complete the 
offense was insufficient to constitute 
a crime of moral turpitude.” Accord-
ingly, it granted the petition for review 
and vacated the BIA’s order of removal. 
Ortiz v. Barr, 19-1285, slip op. (8th Cir. 
6/23/2020). https://ecf.ca8.uscourts.gov/
opndir/20/06/191285P.pdf

n District court issues preliminary 
injunction halting president’s procla-
mation that sought to suspend entry of 
certain nonimmigrants. On 6/22/2020 
and 6/29/2020, the president issued Proc-
lamation 10052 (and an amendment) 
(“Suspension of Entry of Immigrants and 
Nonimmigrants Who Present a Risk to 

the United States Labor Market During 
the Economic Recovery Following the 
2019 Novel Coronavirus Outbreak”) sus-
pending the entry of certain groups until 
12/31/2020, with discretion to extend it 
further, “as necessary.” Section 2 of the 
proclamation relates to certain nonimmi-
grant worker visa holders subject to the 
suspension: (1) L visas: intra-company 
transfers to non-citizens already em-
ployed by American businesses; (2) H-1B 
visas: highly skilled workers coming to 
America temporarily to perform services 
in a specialty occupation for which they 
are uniquely qualified; (3) H-2B visas: 
seasonal laborers responding to proven 
domestic labor shortages; and, (4) J visas: 
cultural exchange visitors in a variety of 
work-study programs nationwide. 

On 7/22/202, the plaintiffs filed their 
complaint seeking to invalidate the proc-
lamation based on the grounds that 1) 
it exceeds the authority of the executive 
branch (or constitutes ultra vires con-
duct) and 2) for violation of the Admin-
istrative Procedures Act (APA). 

On 7/31/2020, the plaintiffs filed a 
motion for a preliminary injunction. 

On 10/1/2020, focusing on the first 
ground, the U.S. District Court (N.D. 
Cal.) issued a preliminary injunction 
finding the plaintiffs had standing; were 
likely to prevail on the merits; and had 
proven irreparable harm should the 
injunction not be granted. Accordingly, 
the court issued a preliminary injunction, 
observing that “the Court finds that the 
public interest is served by cessation of 
a radical change in policy that nega-
tively affects Plaintiffs whose members 
comprise hundreds of thousands of 
American businesses of all sizes and 
economic sectors. The benefits of sup-
porting American business and predict-
ability in their governance will inure to 
the public.” The plaintiffs affected by the 
preliminary injunction include: Intrax, 
Inc. (a leading operator of culture ex-
change programs in the United States), 
National Association of Manufacturers, 
U.S. Chamber of Commerce, National 
Retail Federation, and TechNet. 85 Fed. 
Reg. 38,263-267 (6/25/2020) (Procla-
mation). https://www.govinfo.gov/content/
pkg/FR-2020-06-25/pdf/2020-13888.pdf ; 
85 Fed. Reg. 40,085-086 (Proclamation 
Amendment) (7/2/2020) https://www.
govinfo.gov/content/pkg/FR-2020-07-02/
pdf/2020-14510.pdf ; National Associa-
tion of Manufacturers, et al., v. U.S. 
Department of Homeland Security, et 
al., No. 20-cv-04887-JSW (N.D. Cal. 
10/1/2020). https://www.courthousenews.
com/wp-content/uploads/2020/10/Natl-
Manufacturers-v.-Homeland-Security.pdf 
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n DOL issues interim final rule on 
prevailing wages. The Department of 
Labor (DOL) issued an interim final 
rule (“Strengthening Wage Protec-
tions for the Temporary and Permanent 
Employment of Certain Aliens in the 
United States”), with comments due by 
11/9/2020, amending regulations having 
to do with the computation of prevailing 
wages for permanent labor certifications 
and labor condition applications (LCAs). 
85 Fed. Reg. 63,872-915 (10/8/2020). 
https://www.govinfo.gov/content/pkg/FR-
2020-10-08/pdf/2020-22132.pdf

n DHS issues interim final rule on “spe-
cialty occupation” and more. The De-
partment of Homeland Security (DHS) 
issued an interim final rule (“Strength-
ening the H-1B Nonimmigrant Visa 
Classification Program”), with comments 
due by 11/9/2020, revising the definition 
of “specialty occupation” (with other 
changes addressing third party work-
sites and employer-employee relation-
ships, among others) in the regulations 
devoted to H-1B worker visas. 85 Fed. 
Reg. 63,918-65 (10/8/2020). https://
www.govinfo.gov/content/pkg/FR-2020-10-
08/pdf/2020-22347.pdf 
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n Patent law: Expert not excluded for 
lack of patent law knowledge. Judge 
Wright recently denied a motion to 
exclude a technical expert on the basis 
that the expert lacked knowledge related 
to patent law principles. Plaintiff Niazi 
Licensing Corporation (NLC) sued 
St. Jude Medical S.C., Inc. for patent 
infringement related to NLC’s patent 
directed to a catheter system that can be 
inserted into the coronary sinus of the 
heart. The parties filed cross motions 
to exclude expert testimony. St. Jude 
moved to exclude Dr. Martin Burke on 
the basis that Dr. Burke did not under-
stand the difference between direct and 
indirect infringement. Under Rule 702, a 
witness who lacks the relevant techni-
cal expertise for the proffered testimony 
does not meet the standard of admis-
sibility. Conversely, however, a challenge 
to the infringement expert’s expertise 
in patent law does not undermine the 
expert’s qualifications related to the 

subject matter of the proffered testimony. 
Dr. Burke was offered as an expert in 
electrophysiology to opine on the medi-
cal procedure for implanting permanent 
pacing leads into the coronary sinus. His 
qualifications related to these matters 
were not disputed. NLC did not offer Dr. 
Burke as an expert on patent law. The 
court identified no case law suggesting 
that a technical expert must be capable 
of reciting the difference between direct 
and indirect infringement or that such 
an inability is an appropriate basis for 
exclusion. The court denied St. Jude’s 
motion to exclude. Niazi Licensing 
Corp. v. St. Jude Med. S.C., No. 17-
cv-5096 (WMW/BRT), 2020 U.S. Dist. 
LEXIS 167562 (D. Minn. 9/14/2020).

n Patent law: Pleading standard for 
inequitable conduct. Judge Frank 
recently granted in part and denied 
in part defendants’ motion to dismiss 
claims of inequitable conduct. Plaintiff 
Corning Inc. sued defendants Wilson 
Wolf Manufacturing Corp. and John R. 
Wilson seeking declaratory judgments 
of patent non-infringement, invalidity, 
and unenforceability of Wilson Wolf’s 
patents. Corning alleged four grounds of 
inequitable conduct. Pleading inequitable 
conduct in patent cases, subject to 
Rule 9(b), requires identification of 
the specific elements (who, what, 
when, where, and how) of the material 
misrepresentation or omission committed 
before the Patent Office. The pleading 
must also allege facts sufficient to give 
rise to a reasonable inference of scienter, 
including both (1) knowledge of the 
withheld material information or of the 
falsity of the material misrepresentation, 
and (2) specific intent to deceive the 
Patent Office. The court dismissed 
without prejudice three of Corning’s 
four inequitable conduct charges. The 

court found Corning’s charge that test 
data did not support the patent claims 
(i.e. not that the data was incorrect 
or falsified) failed to sufficiently plead 
the knowledge requirement. Corning’s 
charge that the patentee failed to disclose 
adverse data was dismissed because 
allegations related to “other data” lacked 
the particularity to state a claim for 
inequitable conduct. Corning’s charge 
that patentee failed to disclose the 
Corning-Wilson interference proceeding 
was dismissed because Corning only 
identified several documents it believed 
should have been disclosed but did not 
further plead where in those references 
the material information was found. 
The court, however, denied the motion 
to dismiss with respect to the charge 
that patentee submitted a biased 
expert declaration. Corning’s charge 
sufficiently pleaded facts that patentee 
filed an expert declaration that failed to 
disclose the expert’s relationship to the 
company, facts that the examiner relied 
on the declaration, the claims and claim 
limitations that the biased declaration 
were relevant to, and facts sufficient to 
infer intent. Corning Inc. v. Wilson Wolf 
Mfg. Corp., No. 20-700 (DWF/TNL), 
2020 U.S. Dist. LEXIS 185103 (D. Minn. 
10/6/2020).
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n Cartway damages award order. A 
district court order awarding damages 
for landowners affected by a township’s 
grant of a petition for a cartway con-
stitutes a civil judgment that may be 
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