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1 This is the third edition of the report as-

sessing the implementation of rulings
of the European Court of Human Rights
(ECtHR) and the Court of Justice of the Eu-
ropean Union (CJEU) by EU member states.
The previous editions raised concerns
about the systemic nature of non-imple-
mentation of regional courts’ judgments
by certain member states, while also ac-
knowledging strong performers. The cur-
rent edition updates data to include the
judgments issued by 1 January 2024, and
offers a more nuanced assessment of the
available information, both substantively
and methodologically.

Overall takeaway: The 2024 edition of
the report, similarly to previous editions,
highlights a concerning trend among EU
member states regarding the non-imple-
mentation of rulings from both the ECtHR
and the CJEU. This non-compliance and
lengthy delays are often coupled with
open contestation of decisions by political
authorities and, at times, by the highest
national courts, undermining the author-
ity and potential effectiveness of these
supra-national institutions. More criti-
cally, each case of non-implementation
results in prolonged rule of law and hu-
man rights violations, with far-reaching
consequences for individuals and com-
munities who are denied timely justice.
Certain countries consistently struggle

with compliance across both courts (e.g.

Bulgaria, Hungary, Poland, and Romania),
and there are several indications of wors-
ening implementation trends overall. At
the same time, positive developments in
specific states demonstrate that swiftly
improving a country’s implementation
record is possible, if the requisite political
will and commitment to effectively com-
ply with the European Courts’ rulings is in

place.

Methodological clarifications: The report
introduces a refined methodology to mea-
sure state performance in implementing
rulings from both courts. For the ECtHR,
it uses as its basis the same binary frame-
work relied upon by the Council of Eu-
rope institutions, categorising judgments
as implemented or not, based on their
monitoring by the Committee of Ministers
of the Council of Europe. It then draws on
three further key indicators: the number
of pending leading judgments, the per-
centage of these judgments from the past
decade still pending, and the average du-
ration of pending judgments. States are
then classified using these indicators, nu-

anced by qualitative information.

Forthe CJEU, this 2024 edition of our report
introduces a new methodology, focusing
on rulings related to the rule of law from
2019 to 2024. While non-implementation
is inherently a rule of law issue, this study

zeroes in on judgments affecting the cen-
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tral tenet of checks and balances, which, if
compromised, could negatively impact in-
dividuals’ access to justice. Amid a decline
in the rule of law, the CJEU has increas-
ingly issued such rulings. The study cate-
gorises states based on their compliance
levels — full, partial, or non-compliance
— and highlights significant delays, differ-
entiating between “good,” “moderate,” or

“struggling” compliers.

Additionally, this year’s report highlights
key themes in ECtHR and CJEU jurispru-
dence to identify cases that are particular-
ly challenging to implement.

The ECtHR implementation record: As
of 1 January 2024, there were 624 leading
ECtHR judgments awaiting implementa-
tion across the EU, slightly up from 616 in
2022, and 602 in 2021. Forty-four per cent
of the leading judgments from the past
decade remained unimplemented, com-
pared with 40 per cent in 2022, and 37.5
per cent in 2021. The average length of
time leading ECtHR judgments concern-
ing EU states had been pending imple-
mentation in 2023 was five years and two
months, compared with five years and
one month in 2022, and four years and
four months in 2021. Bulgaria, Finland,
Greece, Hungary, Ireland, Italy, Malta,
Poland, Portugal, and Romania all have
leading judgments that had yet to be im-
plemented for more than five years.

In Bulgaria, Cyprus, Hungary, Italy, Mal-
ta, Poland, Romania, Slovakia, and Spain,
over 50 per cent of the leading judgments
rendered against them in the last ten
years had yet to be implemented. In Bul-
garia and Romania, more than 85 leading
judgments were pending implementation.
In 2023, Hungary remained the state re-
cording the highest percentage of leading
ECtHR rulings rendered in the last ten
years still awaiting implementation — 76
per cent, while Romania remained the
state with the highest number of leading
judgments pending implementation — 115.
Denmark, Estonia, Luxembourg, and Swe-
den were among the top performers in
terms of implementation of ECtHR rulings.
The small size of some of these countries
and/or their overall high Convention-com-
pliance record (i.e., a low number of vio-
lation judgments rendered with respect to
them in the first place) is, nevertheless, a
factor to be taken into account when con-
sidering the respective national imple-
mentation mechanisms’ capacities for en-
suring effective implementation of ECtHR
judgments. On a positive note, Finland
recorded impressive progress, by almost
clearing its backlog of non-implemented
judgments over the course of 2023.

Behind these statistics are numerous indi-
vidual stories of people who sought and
won relief from Europe’s highest courts,
all too often only to realise that states
did not implement these decisions. Major
themes of concern pertain to conditions
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of detention, as well as other rights of de-
tained persons; police ill-treatment and
failure to investigate it; matters pertaining
to mental disability rights and psychiatry;
matters pertaining to LGBTIQ+ rights and
discrimination; and matters pertaining
to asylum and migration. Other themes
pertain to the authorities’ ineffective re-
sponse to domestic and sexual violence;
the excessive length of civil, administra-
tive and criminal proceedings; and a wide
variety of issues related to fair trial and
property rights, and to access to justice, as
well as privacy-related issues. Persistent
lack of progress in implementing these
types of judgments also raises important
concerns as regards the prevalence of the
rule of law, in the sense of respect for the

decisions of the judiciary.

The CJEU compliance record: The report
assessed a total of 201 judgments across
17 EU members states. Only around half
of the rulings (110) issued over the past
five years have been fully complied with.
There is clear evidence of no or partial
compliance for 71 judgments, and of
these, 60.5 per cent have been pending for

two years or more.

In several EU member states, categorised
as struggling compliers, partial compli-
ance is the predominant pattern; while
authorities may follow the CJEU decisions
to some extent, overall efforts fall short of
achieving full compliance. Romania and
Hungary exemplify this category, with

83.3 per cent and 52.6 per cent of rulings
only partly complied with, respectively.
For these two countries, 50 per cent and
66.7 per cent of the rulings, respective-
ly, have been pending for two years or
longer. For Bulgaria, in 31.8 per cent of
cases, compliance has been partial, but
25 per cent of the rulings have not been
complied with at all, resulting in an over-
all non-compliance rate of 56.8 per cent.
Fifty-six per cent of those pending rul-
ings have been awaiting compliance for
two years or more. Similarly to Bulgaria,
Poland has failed to fully comply with 50
per cent of the rulings, and 75 per cent of
those rulings have been pending compli-

ance for two years or more.

Moderate compliers (Croatia, Portugal,
and Estonia, among others) have fully
complied with somewhere between 50
and 80 per cent of the rulings. Good com-
pliers (France, Germany and Luxembourg,
among others) have complied with over
80 per cent of the rulings. Neither moder-
ate nor good compliers are immune to oc-
casional legislative delays or judicial mis-
givings, even though this does not occur
so routinely as in struggling compliers.

Constitutional courts in struggling com-
pliers have systematically challenged the
CJEU’s authority and hindered compli-
ance — some openly, and some more dis-
creetly. Their counterparts in good com-
pliers (for example, French and German
top courts) have also challenged the pri-
macy of EU law and the CJEU’s authority,
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although challenges have been isolated and
non-systematic by comparison, and have ema-
nated from independent courts and generally

shown restraint.

The record of compliance with the CJEU’s rul-
ings related to access to justice, including judi-
cial and prosecutorial independence, remains
a major area of concern, alongside records re-

lated to asylum and migration. Other themes

involved include the general and indiscrim-
inate retention of personal data and authori-
ties’ access to such data, as well as access to
information and the appropriateness of re-
stricting such access by invoking national se-
curity concerns. Compliance with the rulings
related to restrictions on civil society organisa-
tions and academic institutions has also been

a challenge.

Based on the findings of this report, we recommend the following to the European

Commission:

Integration of Implementation Data: The Commission should continue incorporating

ECtHR judgment implementation data into its annual Rule of Law Report, and sys-

tematically analyse and prominently feature compliance with CJEU rulings.

Targeted Recommendations: The Commission should issue specific recommenda-

tions to states based on their implementation records of ECtHR and CJEU judgments

related to the rule of law, and expand its reports to cover democracy and systemic

fundamental rights violations, urging immediate action from states with recurring

issues.

Utilisation of Enforcement Tools: The Commission should use all available tools, in-

cluding infringement procedures and financial pressure, to address member states’

failures to implement CJEU judgments, leveraging related ECtHR judgments as addi-

tional evidence.

11
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Enhanced Monitoring: The Commission should consider closer monitoring of the im-
plementation of CJEU judgments, including preliminary rulings, and explore ways to

support national-level mechanisms for their implementation.

Additionally, the report suggests:

Prioritisation in EU Discussions: EU institutions should highlight the non-implemen-
tation of ECtHR and CJEU judgments as a priority rule of law issue in discussions with
member state governments and parliaments.

Funding for Implementation Activities: The EU should fund initiatives to enhance the imple-
mentation of ECtHR and CJEU judgments, particularly those led by civil society organisations
and the Council of Europe.

More details about these recommendations can be found in Chapter 4 “Key recom-

mendations” of this report.
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THE STATE OF NON-IMPLEMENTATION OF ECTHR JUDGMENTS IN EU
MEMBER STATES (LEADING JUDGMENTS UNTIL 1 JANUARY 2024)

Excellent @ @ ® © @ @ Very serious problem
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Table 1.
Country Overall assess- Indicators
ment of imple-
mentation . "
Number of leading Percentage of leading | Average time
record . . :
judgments pending judgments pending leading cases have
implementation, as | implementation from | been pending
of 1 January 2024 the last ten years implementation
Sweden Excellent 1 10% 2 years and 7 months
(Very low) (Very low) (Moderately low)
Denmark Very good 3 50% 2 years
(Very low) (High) (Low)
Estonia Very good 3 15% 1 year and 5 months
(Very low) (Low) (Low)
Luxembourg Very good 2 50% 1 year and 5 months
(Very low) (High) (Low)
Slovenia Very good 5 14% 1 year and 2 months
(Very low) (Low) (Low)
Austria 6 32% 1 year and 5 months
(Low) (Significant) (Low)
Czechia 5 24% 4 years and 3 months
(Very low) (Moderately low) (Significant)
Finland 2 25% 10 years and 3 months
(Very low) (Moderately low) (Very high)
Ireland 2 50% 11 years and 8 months
(Very low) (High) (Very high)
Latvia 8 17% 1 year and 9 months
(Low) (Moderately low) (Low)
The Netherlands 5 33% 3 years and 9 months
(Very low) (Significant) (Moderate)

14
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Table 1.
Country Overall assess- Indicators
ment of imple-
mentation . .
Number of leading Percentage of leading | Average time
record . . .
judgments pending judgments pending leading cases have
implementation, as | implementation from | been pending
of 1 January 2024 the last ten years implementation
Croatia Moderate 27 28% 3 years and 4 months
(Moderate) (Moderate) (Moderate)
France Moderate 20 29% 3 years and 10 months
(Moderately low) (Moderate) (Moderate)
Germany Moderate 10 33% 4 years
(Low) (Significant) (Moderate)
Lithuania Moderate 22 34% 3 years and 8 months
(Moderate) (Significant) (Moderate)
Portugal Moderate 16 44% 5 years and 9 months
(Moderately low) (Significant) (Significant)
Belgium 21 39% 3 years and 11 months
(Moderate) (Significant) (Moderate)
Cyprus 10 53% 3 years and 4 months
(Low) (High) (Moderate)
Malta 15 57% 6 years
(Moderately low) (High) (High)
Slovakia 29 53% 3 years and 3 months
(Moderate) (High) (Moderate)
Spain 23 51% 2 years and 10 months
(Moderate) (High) (Moderately low)
Greece Problematic 28 30% 6 years and 7 months
(Moderate) (Moderate) (High)

15
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Table 1.
Country Overall assess- Indicators
ment of imple-
mentation . .
Number of leading Percentage of leading | Average time
record . . :
judgments pending judgments pending leading cases have
implementation, as | implementation from | been pending
of 1 January 2024 the last ten years implementation
Bulgaria Very serious 89 53% 6 years and 9 months
problem (Very high) (High) (High)
Hungary Very serious 45 76% 6 years and 2 months
problem (High) (Very high) (High)
Italy Very serious 66 65% 6 years and 7 months
problem (Very high) (Very high) (High)
Poland Very serious 46 51% 5 years and 5 months
problem (High) (High) (Significant)
Romania Very serious 115 59% 5 years and 5 months
problem (Very high) (High) (Significant)

16
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THE STATE OF NON-IMPLEMENTATION OF CJEU JUDGMENTS ACROSS
THE EU (RULE OF LAW-RELATED JUDGMENTS UNTIL 1 JANUARY 2024)

Good complier @ @ Struggling complier

17
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Table 2.

Country Category | Number of | Number Number Number Number Number
rulings and % of and % of and % of and % of and % of
covered by | rulings fully | rulings rulings rulings rulings
the study complied partly not where pending

with complied complied impossible for 2 or
with with to judge more
compliance years!
Luxembourg | €l 4 4 (100%) 0 (0%) 0 (0%) 0 (0%) 0 (0%)
complier
Ireland Good 19 18 (94.7%) 0 (0%) 1(5.3%) 0 (0%) 0 (0%)
complier
France Good 7 6 (85.7%) 1 (14.3%) 0 (0%) 0 (0%) 1 (100%)
complier
Germany Good 20 19 (95%) 1 (5%) 0 (0%) 0 (0%) 1 (100%)
complier
Italy Good 34 30 (88.2%) 3 (8.8%) 1(2.9%) 0 (0%) 3 (75%)
complier
Spain Moderate | 6 4 (66.7%) 1 (16.7%) 0 (0%) 1 (16.7%) 0 (0%)
complier
Portugal Moderate | 11 6 (54.5%) 4 (36.7 %) 1(9.1%) 0 (0%) 2 (40%)
complier

18
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Table 2

Country Category | Number of | Number Number Number Number Number
rulings and % of and % of and % of and % of and % of
covered by | rulings fully | rulings rulings rulings rulings
the study complied partly not where pending

with complied complied impossible for 2 or
with with to judge more
compliance years!
Estonia Moderate | 3 2 (66.7%) 1 (33.3%) 0 (0%) 0 (0%) 1 (100%)
complier
Croatia Moderate | 2 1 (50%) 0 (0%) 1 (50%) 0 (0%) 0 (0%)
complier
Slovakia Moderate | 6 3 (50%) 0 (0%) 2 (33.3%) 1 (16.7%) 1 (50%)
complier
Romania Struggling 0 (0%) 5 (83.3%) 1 (16.7%) 0 (0%) 3 (50%)
complier
Hungary Struggling 5 (26.4%) 10 (52.6%) 2 (10.5%) 2 (10.5%) 8 (66.7%)
complier
Bulgaria Struggling 7 (15.9%) 14 (31.8%) 11 (25%) 12 (27.3%) 14 (56%)
complier
Poland Struggling 4 (25 %) 6 (37,5%) 2 (12,5%) 4 (25%) 6 (75%)

complier

19
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Table 2.

Country Category | Number of | Number Number Number Number Number
rulings and % of and % of and % of and % of and % of
covered by | rulings fully | rulings rulings rulings rulings
the study complied partly not where pending

with complied complied impossible for 2 or
with with to judge more
compliance years!

Malta 2 1 1 (100%) 0 (0%) 0 (0%) 0 (0%) 0 (0%)

Sweden _ 1 0 (0%) 1 (100%) 0 (0%) 0 (0%) 1 (100%)

Finland _ 2 0 (0%) 2 (100 %) 0 (0%) 0 (0%) 2 (100 %)

Netherlands 9

201 110 49 22 20 43

! Calculation refers to identified rulings issued between 1 Janu- 3 We have consulted a national expert concerning compliance
ary 2019 and 1 May 2022 where there has been no or only par- situation in the Netherlands but, due to incompleteness of the
tial compliance. data, Netherlands will not be ranked.

2 Malta could qualify as a good complier, with Finland and Swe-
den qualifying as moderate compliers. However, the numbers of
rulings are too low to speak of patterns and assign such labels.

20
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Data Explainer:

Judgments of the ECtHR (Table 1)

The study focuses on “leading” ECtHR judg-
ments, as designated and monitored by the
Committee of Ministers of the Council of Eu-
rope. These judgments identify human rights
problems in a country for the first time, and
often highlight systemic or structural issues
requiring complex reforms. The report evalu-
ates the implementation of these rulings using
three key indicators: the number of pending
leading judgments, the percentage of leading
judgments from the past decade still pending,
and the average time these have been pending
implementation. These indicators are priori-
tised by importance, and analysed alongside
qualitative data to determine the overall state
of implementation.

Judgments of the CJEU (Table 2)

The study focuses on CJEU judgments related
to the rule of law issued between 1 January
2019, and 1 January 2024. These judgments
address laws and practices connected with
such issues as legal certainty, effective judicial
protection (including access to independent
and impartial courts), separation of powers,
and equality before the law. The implemen-
tation of each judgment was evaluated using
local expertise. The overall level of implemen-
tation for a given country was determined by
the general implementation rate and the pro-
portion of judgments pending for two years or
more. This evaluation was also supported by
qualitative insights. Overall, data was collect-
ed for 17 member states.

For more information on the methodology, see

section below.

21



1. INTRODUCTION

For more than seven decades, the two Europe-
an regional courts — the European Court of Hu-
man Rights (ECtHR) and the Court of Justice of
the European Union (CJEU) — have been setting
out comprehensive, pan-European standards
for effectively upholding the continent’s con-
stitutional values of democracy, human rights,
and the rule of law. Over the last five years,
their significance has grown exponentially, as
both courts became actors in the rule of law
crisis engulfing Europe and in the fallout from
Russia’s full-scale invasion of Ukraine. Recent-
ly, the Strasbourg Court wrote a new chapter
in the history of litigation related to climate

change, with its KlimaSeniorinnen v. Switzer-

land judgment, where it found that European
countries have an obligation to mitigate the
adverse effects of climate change.

The importance of both courts for protecting
values in the EU is tremendous, despite them
being set up in very different ways in terms
of how cases reach each of them and what
mechanisms exist for following up on the im-
plementation of judgments. The ECtHR can be
accessed by anybody who claims that their hu-
man rights as protected by the European Con-
vention on Human Rights (ECHR) have been
violated by a Council of Europe member, if the
formal criteria for lodging an application are
met. The CJEU does not allow for such broad
access and, instead, hears several categories

of cases, most importantly those coming from

22

preliminary references — legal questions as to
interpretation of EU law - originating from
courts in member states, as well as those
brought by the European Commission against
member states in claiming a breach of EU law.

Both courts also hear interstate cases.

As a result of their different set-ups, the im-
plementation procedures foreseen for each
European Court’s rulings also vary significant-
ly. The binding force of the Strasbourg Court’s
judgments stems directly from the text of the
European Convention on Human Rights. This
has resulted in the establishment of a unique
implementation mechanism, concretely tasked
with monitoring the respondent states’ com-
pliance with their implementation obligations.
In its turn, this has allowed the Committee of
Ministers — the Council of Europe body entrust-
ed with monitoring implementation progress
- to develop wide and far-reaching implemen-
tation practices, and to support respondent
states in meeting their implementation obliga-
tions, through a set of means at their disposal
(mostly political/diplomatic in nature) to exer-
cise pressure. Whilst the question of the effec-
tiveness of this mechanism lies at the heart of
the present study, it is undeniable that assess-
ing implementation levels in connection with
the Strasbourg Court’s judgments is a much
more straightforward exercise for external re-

searchers.


https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-233206%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-233206%22]}

On the other hand, the CJEU’s adjudication of
conflicts over the interpretation and applica-
tion of EU law is a central element of the re-
gime of EU law enforcement. Knowledge of
how well EU member states comply with CJEU
rulings is limited and scattered, however, be-
cause no single body comprehensively moni-
tors and assesses all judicial and political re-
sponses.

The European Commission can bring states
that fail to fulfil their obligations under EU
law before the CJEU. Additionally, EU mem-
ber states can also bring cases against other
member states. If the CJEU finds that a mem-
ber state has not fulfilled its obligations under
EU law, the state must take the necessary mea-
sures to comply with the Court’s judgment. If
the Commission determines that the member
state has not complied, it can bring the state
before the Court again, and have the CJEU im-
pose a lump sum or penalty payment on the

state for non-compliance.

Infringement cases brought by the Commis-
sion constitute only a small portion of the cas-
es handled by the CJEU. The majority of the
Court’s docket is made up of preliminary ref-
erences sent by national courts in cases initiat-
ed by private parties. The CJEU rulings in such
cases are sent back to the referring court for
a decision. No centralised EU-level mechanism

exists for the monitoring and assessment of

compliance with CJEU rulings issued under the
preliminary reference procedure. Consequent-
ly, exact levels of compliance are not immedi-
ately clear, and can only be clarified through

careful analysis of national court rulings.

23
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Comparing the Two Courts

European Court of Human Rights

Court of Justice of the European

Union

Is an institution of...

the Council of Europe

the EU

Hears cases concerning...

violations of human rights
enshrined in the European

Convention on Human Rights

the interpretation and

application of EU law

Is composed of...

judges representing all Council

of Europe member States

judges representing all EU

member states

Cases can be brought to it by...

anyone claiming their human
rights have been violated by
Council of Europe member

States

references from EU member
state courts, by EU institutions,
or by anyone claiming their
interests have been harmed by

the action of EU institutions

Seat in...

Strasbourg

Luxembourg

Implementation of judgments

overseen by...

the Committee of Ministers of

the Council of Europe

the European Commission

no

yes

Possibility of financial sanctions
over non-compliance with

judgments?

What is common in both European jurisdic-
tions are the gains for the protection of fun-
damental human rights and the upholding of
democratic principles and the rule of law that
result from effectively implementing the Eu-
ropean Courts’ rulings. The institutions tasked
with overseeing the implementation of the
judgments — the Council of Europe’s Commit-
tee of Ministers and the EU’s European Com-
mission — have dedicated significant efforts

to pursuing meaningful implementation and

24

follow-up of the judgments, with the Council
of Europe mechanism leading to the closure
of an important number of leading judgments
over the history of the ECtHR - i.e., the appar-
ent (albeit not unquestionable in all instanc-
es) resolution of an equal number of human

rights problems.

Despite this importance, both courts face ig-
norance on the part of national authorities,

unwillingness or inability to follow the courts’
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judgments, and, in an ever-increasing number
of cases, active resistance and attempts to un-
dermine their authority. Democratic countries
that pride themselves on their record on hu-
man rights and the rule of law have flouted
key judgments by the ECtHR and CJEU. Govern-
ments trying to sidestep democratic commit-
ments they have made as EU members have
systematically ignored rulings related to the
independence of the judiciary, asylum rights,
and the autonomy of universities. The previ-
ous Polish government employed a politically
captured and improperly composed Constitu-
tional Tribunal to undermine the authority of
both courts, through judgments claiming that
elements of Polish law and policy do not fall
under the purview of Strasbourg or Luxem-

bourg courts.

Our study aims to highlight the issue of non-im-
plementation, present data showcasing how
EU member states perform on implementation,
highlight key judgments that are not being fol-
lowed, and issue recommendations aimed at
national authorities, as well as EU and Coun-
cil of Europe bodies. We have developed a set
of methodologies that allow us to examine the
situation related to both the ECtHR and CJEU,
and to assess the level of non-implementation
of both courts’ judgments. While a direct com-
parison is unfeasible, due to the differences
between the courts, our analysis hopes to pro-
vide a broader picture of the issue of non-im-
plementation, and to help the readers assess

the performance of each EU member state.

This iteration of our report builds upon two

previous editions (here and here), and ex-

pands upon the approach taken earlier, with
our methodology evolving to provide a more
complete understanding of the issue. Specifi-
cally, we have developed a new methodology
to broaden and deepen our understanding of
EU member states’ compliance with the CJEU
rulings. We have covered not only the rulings
in cases brought before the CJEU by the Eu-
ropean Commission, but also those resulting
from preliminary references from national
courts of EU member states. Several judg-
ments arising from preliminary references
have played a significant role in developing
the CJEU case law related to the independence
and status of judges. In this latter category, we
have looked not only at whether the referring
courts adhered to the CJEU’s interpretation of
EU law, but also at whether other courts in the
same or similar cases either followed or disre-
garded the CJEU’s guidance. Additionally, we
have traced political responses to all kinds of
CJEU rulings, to reveal successes and failures
in terms of changing legislation or administra-

tive practices incompatible with EU law.

Concerning both European Courts, we have
furthermore developed a thematic approach,
bringing further qualitative elements to fur-
ther nuance to the analysis, with a focus on

fundamental systemic human rights issues.

Our report summarises the current state of
play with non-implementation, and includes
recommendations aimed at key stakeholders
towards improving the situation and pushing
back against damage to the rule of law in Eu-

rope.
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2. METHODOLOGY AND FINDINGS

METHODOLOGY: JUDGMENTS OF THE ECTHR

The data for this report is accurate as of 1 Janu-
ary 2024. The number of pending leading judg-
ments in each country has been taken from
the Council of Europe’s 2023 Annual Report

for the Supervision of Judgments and Deci-

sions of the European Court of Human Rights.

The other indicators have been calculated by
extracting data from the Council of Europe’s
“Hudoc Exec” website.* The report should be
read through the lens of the methodology sum-

marised below.

The data in the report refers to “leading”,
rather than all, ECtHR judgments pending im-
plementation. Judgments that identify human
rights issues for the first time in a country are
classified as “leading” by the Committee of Min-
isters (as opposed to “repetitive” cases, which
reveal the magnitude of the problem at issue
in a given jurisdiction). These are often struc-
tural or systemic issues, requiring complex
reforms. To successfully implement a leading
case, states must ensure that the underlying
problems that led to the ECHR violation have
been resolved through the adoption of ade-
quate general measures. The most accurate
method to assess whether the ECHR system is
leading to substantive changes is, therefore, by
examining the state of implementation of lead-

ing judgments.

4+ HUDOC-EXEC (coe.int)

26

Qualifiers in the report are applied according
to a classification grid. These qualifiers range
from “very serious problem” to “moderate”,

“low”, or “very low” (See Annex II). The num-

ber of leading cases pending implementation,
the proportion of leading cases pending im-
plementation for the last ten years, and the
average length of time for which leading cas-
es have been pending implementation are el-
ements assessed in a uniform manner across
the different member states, in line with this

classification grid.

For the overall assessment of the implementa-
tion record of the countries, a final descriptive
qualifier is applied (as “Excellent”, “Good”,
etc.). This assessment is not, however, subject
to a uniform formula. The categorisation of
countries and the attribution of the final qual-
ifier cannot be carried out according to a rigid
formula, as this would prevent a sufficiently
flexible analysis of diverging underlying cir-
cumstances and the different challenges the
27 EU states are faced with. The overall rating
is thus based on the three objective indicators,
while being further nuanced by qualitative in-

formation.

It is worth noting that judgments pending im-

plementation may also be the subject of on-


https://www.coe.int/en/web/execution/annual-reports
https://www.coe.int/en/web/execution/annual-reports
https://www.coe.int/en/web/execution/annual-reports
https://hudoc.exec.coe.int/eng#{%22execdocumenttypecollection%22:[%22CEC%22]}
https://www.coe.int/en/web/portal/home

going reforms. The quantitative methodology
opted for the purposes of this report does not
distinguish between unjustified delays in the
implementation process (caused, for exam-
ple, by the lack of political will to proceed to
the necessary reforms) and delays recorded
as a result of the significant time required for
adopting the necessary implementation mea-
sures. Furthermore, the report does not quan-
tify the severity of violations or the complexity
of the required reforms, as, to the best of our
researchers’ understanding, there currently
exists no method capable of evaluating these
elements. For the first time, however, this year
our research does assess the main themes pres-
ent in the ECtHR jurisprudence, in an effort to

derive qualitative conclusions on the types of

cases that are more susceptible to becoming
stumbling blocks implementation-wise, as a

result of the nature of the violations found.

Summing up, the indicators used in this report
were chosen not because they are perfect, but
because, to our knowledge, they are the best
available. Despite certain methodological lim-
itations, we believe this data provides the best
quantitative assessment possible of the overall
status of the implementation of ECtHR judg-
ments in different countries, while relevant
qualitative nuances are also taken into ac-

count, to the extent possible.

Full information and further remarks about

the methodology are set out in the Annex II.

METHODOLOGY: JUDGMENTS OF THE CJEU

This study traces and assesses the compliance
of EU member states with the rulings related
to the rule of law issued by the CJEU over the
past five years (1 January 2019 to 1 January
2024). The study addresses CJEU rulings that
touch upon laws and practices challenging
values such as transparent, accountable, dem-
ocratic, and pluralistic law-making processes;

legal certainty; and prohibition of arbitrari-

5 For the definition, see Regulation 2020/2092 of the European

Parliament and of the Council of 16 December 2020 on a general
regime of conditionality for the protection of the Union budget.

ness on the part of the executive; effective ju-
dicial protection, inclusive of access to justice
through independent and impartial courts;
and also those with regards to fundamental
rights, the separation of powers, and equality

before the law.®

The study follows up on the infringement cases
initiated by the European Commission, consti-
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Methodology and Findings

tuting only a minority of all cases handled by
the CJEU, as well as cases brought by nation-
al courts through the preliminary reference
procedure, which make up the majority of the
CJEU’s docket.®

The data collection process involved two ele-
ments: (a) identifying CJEU rulings pertinent to
the study, particularly those related to the rule
of law; and (b) tracking national efforts, if any,
to adhere to these rulings. In this latter task we

were supported by national experts.

The database of the CJEU case law’ does not al-
low for the filtering of rulings in a manner that
isolates those related to the rule of law. It does,
however, categorise rulings based on subject
matter. To create a pool of rulings potentially
relevant to this study, we have concentrated
on several thematic categories provided by
the CJEU database, including “freedom, jus-
tice and security”, “justice and home affairs”,
“Fundamental rights”, and “non-discrimina-
tion.”® Not all rulings from these categories
were automatically included in our dataset.
We reviewed the list of rulings to identify
those aligning with our definition of a rule
of law-related ruling. Additionally, we scru-
tinised secondary sources, such as reports by
civil society organisations, academic writings,
etc., to ensure that we did not overlook any sig-

nificant rulings.

6 Almost 67 per cent of cases completed between 2019 and 2023
resulted from preliminary reference requests. Further data
available in the CJEU’s Annual Report.
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In assessing the degree of compliance with
CJEU rulings, we delved into the extent to
which political and judicial authorities have
adhered to the CJEU’s prescriptions. We dif-
ferentiate between three levels of compliance:
full-compliance, partial compliance, and
non-compliance. Partial compliance signifies
adherence to CJEU rulings to some degree, but
not fully. An example of partial compliance
is mixed judicial practice, with some nation-
al courts following the CJEU guidance, while
others adjudicating similar cases fail to do so.
Partial compliance may also involve adopting
legislative change that fails to fully and prop-
erly follow the CJEU case law. Non-compliance
can be manifested as an outright failure to
comply, resulting in continued infringements
of EU law, such as continued practices of tax or
immigration authorities. It may also be man-
ifested as substantial delay in implementing
reforms, despite rhetorical commitment to
comply, or even to sham reforms that do not
genuinely alter the status quo or address the
violations of EU law.

Individual profiles prepared for each EU mem-

ber state (see Annex I) covered by the study

indicate the number of rule of law-related
rulings issued by the CJEU for the given time-
frame (1 January 2019 to 1 January 2024). This
number is broken down into the number of
rulings that have fully been complied with,
those that have been partly complied with,
and those that have not been complied with

7 CURIA - Search form (europa.eu)

8 Certain judgments can fall in more than one category, so we

filtered rulings to avoid duplication.


https://curia.europa.eu/jcms/upload/docs/application/pdf/2024-04/en_ra_2023_cour_stats_web_bat_22042024.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2024-04/en_ra_2023_cour_stats_web_bat_22042024.pdf
https://curia.europa.eu/juris/recherche.jsf?nat=or&mat=or&pcs=Oor&jur=C%2CT%2CF&for=&jge=&dates=&language=en&pro=&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&oqp=&td=%3BALL&avg=&lg=&cid=6773015
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at all, calculating percentages for each catego-
ry. Where appropriate, the number of rulings
with regards to which compliance is difficult
to assess is indicated. Individual country pro-
files also highlight the number and percent-
age of rulings where the compliance has
been significantly delayed. These are rulings
issued between 1 January 2019 and 1 May 2022
that were still pending compliance as of 1 May
2024, i.e., for two years or more. Each of the
profiles gives the list of selected rulings that
have been complied with only partly or not at
all (highlighting the incompatibilities with EU
law as identified by the CJEU).

To contextualise data collected through this
study, country profiles highlight patterns in
the behaviour of constitutional courts, es-
pecially highlighting instances of such courts
hindering compliance either in a confronta-
tional fashion or more indirectly or surrepti-
tiously. The profiles additionally provide data
from other sources, such as World Justice

Project’s Rule of Law Index, as well as DRI’s
own Judiciary Hub. This external data is not

factored into our calculations, but it clarifies

and contextualises the results of research.

When assessing and comparing state perfor-
mance, the reader should not solely focus on
the absolute number of rulings but, instead,
look beyond this into tendencies and patterns.
The report does not rank states based on these
numbers. It categorises them based on their
performance, differentiating between “good”,
“moderate”, and “struggling” compliers. The

categorisation is based on the portions of the

rulings that states complied with fully, partly,
or not at all. For more details about the assess-

ment scheme, see Annex III.

“Good compliers” consistently demonstrate
a strong commitment to complying with CJEU
rulings. They exhibit very high levels of com-
pliance, with over 80 per cent of rulings fully
complied with, and very low (0-5 per cent) to
low (5-20 per cent) levels of non-compliance or
partial compliance. Although excessive delays
in compliance (for two years or more) are pos-

sible, they are relatively rare.

“Moderate compliers” fully comply with a siz-
able portion of rulings (between 50 and 80 per
cent). They show considerable level of commuit-
ment, with occasional failures in achieving full
compliance (up to 50 per cent partial compli-
ance or non-compliance). Such failures could
be due to the mixed judicial record in adher-
ing to the CJEU case law or political reluctance
to implement a particular legislative reform

properly.

“Struggling compliers” fully comply with
only a limited number of rulings (around 20
per cent or less). The state record is mixed and
marked with high degree of partial compli-
ance (between 50 and 80 per cent). This means
that, while some national actors occasionally
adhere to CJEU prescriptions, compliance is
mostly incomplete and insufficient. Non-com-
pliance or partial compliance may be political-
ly or judicially driven, and often involves both.
Delays occur systematically in a high number

of cases.
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FINDINGS: KEY DEVELOPMENTS
IN BOTH COURTS

Both European Courts continue to deliver new

judgments.

(NON) IMPLEMENTATION OF JUDGMENTS I: ECTHR

In 2023, the ECtHR delivered 1,014 viola-
tion-finding judgments.® Out of these, 95 are
leading judgments pending implementation

against EU member states.

As of 1 January 2024, there were 624 leading
ECtHR judgments® waiting to be implemented

across the EU, a slight increase in comparison
with the respective figures for 2022 (616) and
2021 (602). This consistent increase, although
small, indicates that the ECtHR is delivering
judgments faster than the national authorities
are able to implement them.

Total number of ECtHR judgments concerning EU states pending implementation

To more accurately assess this figure, addition-
al elements should be taken into account. Out
of the total number of pending leading judg-
ments, 29 per cent have been delivered by the

9 ECtHR 2023 statistics
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Court in the past two years. Non-implementa-
tion of these judgments may not be automati-
cally attributed to a lack of political will and/
or insufficient implementation capacities. It

10 This figure does not include judgments that became final in
2023, but were classified as leading cases after 1 January 2024.
These judgments will be reflected in next year’s report.


https://www.echr.coe.int/statistical-reports

needs to be acknowledged that, in these cases,
state authorities may not have yet had the time
to define and undertake the necessary reforms
and bring them to completion.

On the other hand, there also exists not a neg-
ligible number of judgments that have been
pending implementation for more than 10
years and, thus, that fall outside the scope of
this research; these amount to 14.5 per cent
of the total number of pending leading judg-
ments, and showcase disproportionate delays

or insufficient political will for effective im-

plementation. As long as these issues remain
unresolved, the effectiveness of the imple-
mentation mechanism will be severely un-

dermined.

Forty-four per cent of the leading judgments
of the ECtHR pronounced with regard to EU
states in the last ten years are still pending im-
plementation, compared to 40 per cent in 2022,
and 37.5 per cent in 2021. A slow but steady in-
crease in the rate of non-implementation has,
therefore, also been identified with respect to

this metric.

implemented

Proportion of leading judgments from the last ten years that have not been

Many of these judgments relate to systemic
or structural human rights problems identi-
fied in the laws, policies, jurisprudence, and/or
practices of the states. These unresolved prob-
lems contribute to the erosion of democrat-
ic values and the rule of law in EU member

states, while continuing to negatively affect

the rights of citizens and non-citizens alike in
the EU.

Bulgaria, Finland, Greece, Hungary, Ireland,
Italy, Malta, Poland, Portugal, and Romania all
have leading judgments that have been pend-

ing implementation for more than five years.
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In Bulgaria, Cyprus, Hungary, Italy, Malta, Po-
land, Romania, Slovakia, and Spain, over 50
per cent of the leading judgments rendered
against them in the last ten years have yet to
be implemented. In Bulgaria and Romania,
more than 85 leading judgments are still pend-

ing implementation.

In 2023, Hungary remained the state record-
ing the highest percentage of leading ECtHR
rulings rendered in the last ten years still
awaiting implementation — 76 per cent — while
Romania remained the state with the highest
number of leading judgments pending imple-

mentation — 115.

ing implementation

2021 - 4 YEARS AND 4 MONTHS

Average time leading ECtHR judgments concerning EU states have been pend-
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The average length of time leading ECtHR
judgments concerning EU states had been
pending implementation for in 2023 was 5
years and 2 months, compared to 5 years and
1 month in 2022 and 4 years and 4 months in
2021. Several factors have contributed to this
slow but consistent increase. On the one hand,
the measurable increase in the number of
judgments that have been pending implemen-

tation for a very long time - and which often
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require complex reforms — contributes to the
increase of this metric. On the other hand,
the significant percentage of leading judg-
ments pending implementation for less than
two years prevents the average length of time
from increasing exponentially. A third factor
that positively impacted on the only modest
increase of the average length time is the fact
that, in 2023, out of the 109 leading judgments
whose supervision was closed by the Commit-
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tee of Ministers, a small number of cases that
had been pending implementation for an ex-
cessively long time were partially closed, and
the supervision of the remaining outstanding
issues was transferred and continues under
more recent judgments. This practice has also
contributed to mitigating the rise in this indi-

cator.

While the rule of law-related performance of
EU member states can, to a certain extent, be
quantitatively measured through recourse to
the key indicators presented above, further
qualitative elements bring greater clarity and
nuance to the analysis. Certain thematic ar-
eas (presented below) constitute main areas of
concern as regards ECtHR-related implemen-
tation. While several of the ECtHR judgments
address systemic issues that are key to the
rule of law and democratic values in the strict
sense of the terms (such as the independence
and impartiality of the judiciary, freedom of
expression, and freedom of assembly and asso-
ciation), there is also a high number of import-
ant fundamental human rights issues reflect-
ed in other judgments delivered by the ECtHR
that have been pending implementation for
an excessively long time. Major themes con-
cern conditions of detention, as well as other
rights of detained persons; police ill-treatment

and failure to investigate it; matters pertain-

1 The methodology only accounts for pending leading judg-
ments; it does not, however, account for pending leading human
rights problems if their supervision is transferred from under
an old judgment to a newer one.

12 From the latter themes above — namely those pertaining to
several fair trial issues and property rights — a small number

of judgments may be deemed to be “isolated cases”; if so, then

ing to mental disability rights and psychiatry;
matters pertaining to LGBTIQ+ rights and dis-
crimination; and matters pertaining to asylum
and migration. Other themes pertain to the
authorities’ ineffective responses to domestic
and sexual violence, the excessive length of
civil, administrative and criminal proceed-
ings, and a wide variety of fair trial, access to
justice, property rights, and privacy-related is-
sues.? The persistent lack of progress in imple-
menting these types of judgments also raises
important concerns as regards the prevalence
of the rule of law in the broader sense of the
term.

Furthermore, a growing and worrisome pat-
tern of non-compliance with interim mea-
sures delivered by the Strasbourg Court,!®
which are meant to prevent the risk of irrep-
arable harm to applicants, also raises increas-
ingly significant concerns regarding non-re-
spect for the rule of law by some member
states. While information on compliance with
interim measures is not officially collected, in
part because this issue is not monitored by the
Committee of Ministers of the Council of Eu-
rope (unlike compliance with the Court’s judg-
ments), this year’s report also touches upon
this issue in the country analyses, where such

information is available.

their implementation will require minimal implementation
measures, such as the translation and dissemination of the judg-
ment to relevant authorities.

13 Interim measures are urgent measures that apply only where
there is an imminent risk of irreparable harm to a Convention
right, and where such a measure is necessary in the interests of

the parties or the proper conduct of the proceedings.
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(NON-) IMPLEMENTATION OF JUDGMENTS II: CJEU

The study has identified 201 rulings related
to the rule of law the CJEU issued between 1
January 2019 and 1 January 2024, with the
compliance status valid as of 1 May 2024. Only
around half of the rulings (110) issued within
the past five years have been fully complied
with. There is clear evidence of no or partial
compliance for 71 judgments and, of these,
60.5 per cent have been pending for two years

or more.

In some countries, partial compliance with
the CJEU’s rule of law-related rulings is a pre-

dominant pattern: As shown in Table 2, Ro-

mania and Hungary fit this category, with
83.3 per cent and 52.6 per cent of rulings
partly complied with, respectively. This indi-
cates that, while some authorities follow the
CJEU prescriptions to some extent, overall ef-
forts fall short of achieving full compliance.
Among the rulings not fully complied with by
the two countries mentioned, 50 per cent and
66.7 per cent, respectively, have been pending
for two years or more. We have labelled such
countries as struggling compliers. Bulgaria
has performed slightly worse than Romania
and Hungary - in 31.8 per cent of cases, com-
pliance has been partial, but 25 percent of the
rulings have not complied with at all, result-
ing in an overall non-compliance rate of 56.8
per cent.! Difficulties in establishing compli-

14 An expert has expressed concern that the CJEU sometimes
overlooks flaws in Bulgarian legislation and practice, placing
too much faith in compromised courts and prosecution. From
that perspective, the CJEU’s finding of compatibility of national
laws and practices with EU law is not necessarily positive news.
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ance in a substantial number of cases — such
as the inaccessibility of relevant documents
— suggest the situation could be even worse.
Notably, 56 per cent of pending rulings have
been awaiting compliance for two years or
more. Similarly to Bulgaria, Poland has failed
to fully comply with 50 per cent of rulings, and
75 per cent of those rulings have been pending

compliance for two years or more.

In struggling compliers, referring courts often
follow CJEU guidance, but other courts do not
always do so. As a result, the overall record
of judicial compliance is mixed. Even when
courts consistently follow CJEU guidance, po-
litical authorities typically fall short, by in-
adequately or insufficiently implementing
changes in laws and practices (for example,
prosecutorial, police, or immigration practic-
es). Political resistance or inability accounts
for much of the delay in compliance. In these
states, constitutional courts systematical-
ly challenge the CJEU’s authority, hindering
compliance by providing governments with
justifications. Some do this openly and con-
frontationally (for example, in Poland and
Romania), while others do so more indirectly
(Hungary). Constitutional and supreme courts
in these countries have also hindered the low-
er courts from seeking and applying the CJEU’s

guidance.
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Finland and Sweden would also qualify as
struggling compliers based purely on percent-
ages, with all rulings only partly complied
with, even though the number of rulings re-
lated to the rule of law is too low to establish
clear patterns and tendencies.

Moderate compliers have shown a fair de-
gree of compliance, fully complying with 50
to 80 per cent of rulings, but still face some
unresolved issues. National courts in these
countries have mixed records in terms of
following CJEU guidance. Additionally, some
countries, such as Portugal, face challenges in
implementing necessary legislative changes as
well. Good compliers have fully complied with
80 per cent or more of the CJEU rulings. Politi-
cal unwillingness occasionally delays legisla-
tive changes and hinders compliance for ex-
tended periods (for example, in Italy). Delays
are routine and systematic in struggling com-
pliers, occurring in a higher number of cases,
and while delays do also occur in moderate

and good compliers, they are rare.

Top courts in some good complier states have
challenged the primacy of EU law and CJEU
authority, although the challenges have been
more isolated/less systemic than those from,
for example, the Polish Constitutional Tribu-
nal. Some commentators cited the German
Constitutional Court’s 2020 declaration that
the CJEU ruling concerning the Public Sector
Purchase Programme (PSPP) of the Europe-
an Central Bank (ECB) was ultra vires as an
alarming development that could potentially

be replicated by other constitutional courts. In

2021, the French Conseil d’Etat, following up
on a CJEU ruling concerning the balancing of
data protection and public security objectives
(6 October 2020 C-511/18), established a new
exception to the primacy of EU law. Academics
fear that the Court might have paved the way
for further weakening the rule of law and for
more challenges coming from French courts
on other issues. In July 2023, a Maltese judge
challenged the primacy of EU law to support
governmental policy regarding the gaming in-
dustry, and consequently refused to enforce an
Austrian court ruling against a Maltese gaming
company. These instances are somewhat less
alarming, however, since, arguably, the courts
in question are not instrumentalised, and they
are far more likely to show restraint. Hence,
contestation is not as systematic, and they are

far more likely to show restraint.

Access to justice, including judicial and pros-
ecutorial independence, remains an area of
concern in several EU member states. The re-
cord of compliance with rulings related to asy-
lum and migration has also been unsatisfacto-
ry, especially in Hungary. Hungary’s failure to
comply with the CJEU’s ruling in case C808/18
of 17 December 2020 prompted the Europe-

an Commission to bring a new action before
the CJEU, which resulted, in June 2024, in the
imposition of significant financial penalties.
Other themes involved general and indiscrim-
inate retention of personal data and access of
authorities to such data, as well as access to in-
formation and the appropriateness of restrict-
ing such access based on national security con-

cerns. Compliance with the rulings related to
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the restrictions on civil society organisations
and academic institutions has also been a chal-

lenge (see more on this in the next section).

Analysis of states’ performance for the past
year reconfirms the need for caution in assess-
ing their progress. Making the release of EU
funds to Hungary conditional upon address-
ing rule of law concerns, including those high-
lighted by CJEU rulings, prompted legislative
amendments that might not otherwise have
been introduced. For example, in May 2023,
the Hungarian parliament introduced legis-
lative amendments meant to restore judicial
independence. Subsequent statements and ini-
tiatives have signalled, however, that positive
evaluations may have been premature. Soon
after the reform, the Supreme Court (Kuria)
president, a political appointee, criticised judi-
cial reform as externally forced, and incompat-
ible with Hungarian sovereignty. This is in line
with the political narrative the government
has used to justify a controversial law adopt-
ed in April 2024 allowing them to control the
content of judicial and prosecutorial decisions.

The condition of the Polish judiciary and
courts, including the issue of disciplinary ac-
tion against judges, were the reasoning behind
the European Commission conditioning the
release of the Polish Recovery and Resilience
Facility (COVID-19 recovery) funds by the Eu-
ropean Commission in 2021. The so-called
“milestones” for the release of funds required
Poland to, inter alia, implement the CJEU judg-
ments and reform the system of disciplinary

proceedings against judges. In February
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2024, following the presentation by the new
Polish government of an action plan to repair
the rule of law in the country, the Commission
released the funds, despite the lack of full im-
plementation of the relevant CJEU judgments.
In June of the same year, the Commission also
concluded the Art. 7 Treaty on European Union
(TEU) procedure against Poland, under which
it examined, among other questions, the condi-
tion of the Polish judiciary and the observance
of CJEU judgments. This move has been widely
seen as premature; while some progress has
been achieved by the government of Prime
Minister Donald Tusk, the complete repair of
the rule of law in the country is still a distant

prospect.


https://helsinki.hu/en/wp-content/uploads/2024/05/A_Saurons_eye_in_the_Hungarian_Justice_System_20240531.pdf

3. CROSS-CUTTING ISSUES
IN BOTH COURTS

ISSUES ECTHR

The European Courts’ judgments hold sig-
nificant potential for bringing about positive
changes in societies, by helping align national
laws, policies, jurisprudence, and practices
with European values. When the European
Courts’ judgments are effectively implement-

ed, legal and practical obstacles that hinder a

JUDICIAL REFORMS IN ROMANIA: Implementa-
tion of the Kovesi judgment

subject this decision to judicial review.

democratic way of life are removed, democra-
cy is strengthened, and states with poor rule
of law records are prevented from exerting a
negative influence on others. One important
instance of positive developments for the in-
dependence and impartiality of the Romanian
judiciary, for example, is the Kovesi case.

In 2016, Laura-Codruta Kovesi was the chief prosecutor of the Nation-
al Anticorruption Directorate. Following the 2016 Parliamentary elec-
tions, an emergency ordinance was adopted, decriminalising several
types of acts of corruption. This development led to widespread criti-
cism and public protests. Kovesi herself expressed concerns about this
legislation, and initiated an investigation into the circumstances that
led to its adoption. As a result, the Minister of Justice proposed her dis-
missal, citing alleged breaches of constitutional duties and managerial
shortcomings. The Higher Council of the Judiciary refused to endorse
this proposal, and the President of Romania refused to sign it. A con-
stitutional conflict ensued, with the Constitutional Court ordering her

removal by presidential decree. There was no possibility for her to
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The Court found that the absence of effective judicial review mecha-
nisms concerning Kovesi’s removal was incompatible with the appli-
cant’sright to access to court. While domestic remedies were available,
they were inadequate in addressing the core issue of her removal. The
Court also found that her removal from office was a consequence of
having expressed critical opinions on legislative reforms. It found this
to be a violation of freedom of expression that undermined prosecu-
torial independence and deterred prosecutors from participating in
similar debates. The Court underscored the necessity of safeguarding
freedom of expression in public debates on judicial matters, and the
importance of effective judicial review mechanisms in upholding fun-

damental rights.

In 2022, the Romanian authorities undertook a wide judicial reform.
The related law on the status of judges and prosecutors introduced the
possibility for high-ranking prosecutors to challenge decrees for their
removal. It also introduced guarantees aimed at ensuring that mem-
bers of the judiciary may express their opinions on public policies or
legislative initiatives in the field of justice or in other areas of public
interest. Following these reforms, in June 2023, the supervision of the
judgment was closed by the Committee of Ministers. While concerns

regarding the independence of judges continue to persist, they were
not yet reflected in the leading judgments, which were pending imple-

mentation at the beginning of 2024.

Several important themes emerging from the
624 leading judgments of the ECtHR that are
pending implementation relate to systemic
issues key to the rule of law and democratic
values. Despite the fundamental importance
of ensuring that judges and prosecutors re-
main free from undue political harassment,
merely addressing matters strictly pertaining
to the independence and impartiality of the ju-
diciary will not suffice to ensure that “the law
rules”. The Convention system must be able to
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afford effective and timely protection against
those human rights violations that cause the
greatest suffering, and to ensure redress to the
persons affected. As long as long-standing and/
or grave human rights concerns, which affect
large numbers of vulnerable persons or raise
humanitarian issues, persist over time, the
weakening of the rule of law in the broader
sense continues producing its deleterious ef-

fects.


https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22001-225492%22]}

Cross-country issues in both courts

INDEPENDENCE AND IMPARTIALITY OF THE JUDICIARY

As of 1 January 2024, there were 13 leading
ECtHR judgments pending implementation,
in seven EU member states, regarding the in-
dependence and impartiality of the judiciary.
Bulgaria, Hungary, and Poland involve the
issues of greatest concern, while judgments
in respect of Belgium, Portugal, Romania,
and Spain also identify important questions
around this topic.

Poland has the most concerning ECtHR imple-
mentation record in terms of judgments relat-
ed to the independence and impartiality of
the judiciary, with six such leading judgments
pending implementation, and two more hav-

ing been delivered or classified in 2024.%5

A number of systemic or structural issues in re-
spect to Poland were developed in the context
of a series of 2017 judicial reforms weakening
judicial independence. Grave breaches of the
procedure for the appointment of judges on
the Constitutional Court panels, in contraven-
tion of domestic law, engendered violations
of the right to a tribunal established by law
(Xero Flor w Polsce sp. z 0.0 v. Poland). Urgent

remedial action is needed to ensure that the
Constitutional Tribunal is composed of law-
fully elected judges. Up to the end of 2023, the
previous government was showing overt op-

position to this judgment’s implementation.

15 Watesa v. Poland, which became final on 23 February 2024,
and Tuleya v. Poland, which became final in October 2023, and
was not yet classified as a leading case as of 1 January 2024.

Additionally, the above-mentioned judicial re-
form deprived the judiciary of the power to
elect judicial members of the National Council
of the Judiciary (NCJ), as this task was re-as-
signed to the lower chamber of the Parliament,
and removed from office judicial members
elected under the previous system. This ex lege
and premature termination of NCJ mandates
without the possibility of a judicial review
led to violations of the right to access to court

(Grzeda v. Poland).Furthermore, amendments

to the Polish Law on the organisation of the or-
dinary courts enabled dismissals of judges by
order of the Minister of Justice, without giv-
ing the reasons for the decisions and without
holding a hearing; this has led to the dismiss-
als of vice-presidents of a regional court, who
had their mandates prematurely terminated

(Broda and Bojara v. Poland).Measures are

required to protect judges from arbitrary dis-
missals and to introduce the possibility of judi-

cial review for such dismissals.

A further problem lies in the fact that depriv-
ing the judiciary of the power to elect NCJ
members resulted in the NCJ no longer being
independent from the legislature and the ex-
ecutive when issuing recommendations for
the appointment of judges to various cham-
bers in the Supreme Court (the Disciplinary

Chamber, Chamber of Extraordinary Review,
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Cross-country issues in both courts

and Civil Chamber). Therefore, judges in these
Chambers of the Polish Supreme Court had

been appointed “in an inherently deficient

procedure”. The rulings of these Chambers
(for example, a disciplinary order suspending
a lawyer from practicing law, as in Reczkowicz

v. Poland, and the suspension from duties of

a judge for verifying the independence of an-
other judge appointed at the recommendation

of the reconstituted NCJ, in Juszczyszyn v. Po-

land) give rise to important violations of the
right to a tribunal established by law (which

are assessed in the Reczkowicz v. Poland).*® A

legal reform must be carried out to secure the
independence of the NCJ, by guaranteeing the
right of the Polish judiciary to independently
elect judicial members of the body.

Disciplinary measures against high-ranking
judges for expressing critical views regard-
ing corruption or reforms in the judiciary,
or expressing views in defence of the rule
of law and judicial independence (thus vio-
lating their freedom of expression), are a com-
mon sub-theme. A demotion to a lower-level

court in Miroslava Todorova v. Bulgaria, the

undue and premature termination of the man-
date of the President of the former Hungari-
an Supreme Court through targeted legislative
measures (without the possibility of review) in
Baka v. Hungary, and a financial audit, work

inspection, and dismissal in Zurek v. Poland

(also without the possibility of a judicial re-

16 Since the Reczkowicz judgment was delivered, three new

repetitive cases were added in this group: Doliriska-Ficek and

Ozimek v. Poland, Advance Pharma Sp. Z o.0. v. Poland and

Juszczyszyn v. Poland.
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view) are all measures taken to intimidate
and silence vocal judges, and have an over-
all chilling effect on the judiciary. Judges (and
magistrates) must have the freedom to express
themselves freely on matters of public interest
without fear of retaliation; this is crucial for

the independent functioning of the judiciary.

In the cases listed immediately above, national
authorities must also put in place safeguards
against abuse when it comes to restrictions
on judges’ freedom of expression. Such safe-
guards must be effective and sustainable. As
regards Hungary, in relation to the implemen-
tation of the Baka judgment, measures to safe-
guard the freedom of judges to express their
views on matters of public interest concerning
the judiciary have been partially undertaken.
A new Code of Ethics for Judges was adopted,
whose constitutionality was nevertheless chal-
lenged by the President of the Kuria;’” these
measures have not, therefore, been able to
take effect.

The European Commission should consider the
non-implementation of the ECtHR judgments
that concern independence and impartiality
of the judiciary in Bulgaria, Poland, and Hun-
gary — and set out concrete recommendations
to address these matters in its annual Rule of
Law Report.

In Romania, as mentioned above, extensive

17 The Supreme Court of Hungary
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Cross-country issues in both courts

judicial reforms have led to the full implemen-
tation of the two main judgments concerning
independence and impartiality of the judicia-

ry: Kovesi and Camelia Bogdan. While con-

cerns regarding this matter continue to per-
sist, they are not yet reflected in the leading
judgments that were pending implementation
at the beginning of 2024. The only exception is

Brisc v. Romania, in which a prosecutor’s right

to impart public information to the press (re-
garding an ongoing criminal investigation, in
his capacity as a staff member designated to
maintain contact with the press) was violat-
ed, as he was unduly reprimanded and dis-
missed from office.!8

Less systemic issues have been identified by
the Court in Portugal and Spain; these remain
pertinent to the rule of law and to the condi-
tions in which magistrates can perform their
functions. In Spain, judges who had expressed
views in favour of Catalan independence were
subject to the police secretly compiling in-
formation about them and leaking it to the
media, together with their photographs (M.D.
and Others v. Spain). The implementation of

this judgment, requires, inter alia, the conduct
of an effective investigation capable of identi-
fying and sanctioning the police officers who
had carried out the unlawful activities, which
led to the violation of the applicants’ rights to
private life.

18 The case has been pending implementation since 2019, and
the authorities argue that no legislative or other general mea-

sures are required for implementing this case.

In Portugal, in the context of disciplinary pro-
ceedings against a judge in the Supreme Coun-

cil of the Judiciary (Ramos Nunes de Carvalho E

Sa v. Portugal) that resulted in the imposition

of a fine and his suspension from office, the
Supreme Court refused to reassess the facts
and did not hear the applicant, holding that its
role was only to assess whether the establish-
ment of the facts by the Supreme Council of
the Judiciary had been reasonable. The find-
ings of the Court regarding the inadequacy of
the review have already led to some positive
developments, consisting in the amendment
of the status of magistrates, allowing for oral
hearings already at the administrative stage
of proceedings, regardless of the gravity of the
seriousness of the case; the case is still pending

full implementation.
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ECTHR: INDEPENDENCE AND IMPARTIALITY
OF THE JUDICIARY - Juszczyszyn v. Poland

Pawel Juszczyszyn was a judge at the Olsztyn District Court. In

2019, upon hearing an appeal in a civil case, he decided to verify
whether the first instance judge fulfilled the requirement of inde-
pendence (as he had been appointed upon the recommendation
of the NCJ, in the context of controversial 2017 judicial reforms).
In doing so, he requested the Chancellery of the Sejm, the lower
house of the Polish Parliament, to provide copies of the endorse-
ment lists for judicial candidates to the new NCJ. As a result, the
applicant’s secondment was terminated, he was suspended from
duties, and his salary was reduced by 40 per cent for the duration
of the suspension. The Supreme Court ruled that his order had

compromised the dignity of the judicial office.

In its 2022 judgment, the Court found that his right to a tribunal
established by law was violated, since the judges that decided on
his suspension were appointed “in an inherently deficient proce-
dure”, gravely compromising the independence and impartiality
of that court. Furthermore, Juszczyszyn did not have any legal
avenues at his disposal to challenge his suspension, which also
violated his right to access to court. The imposition of disciplinary
sanctions was based on a manifestly unreasonable and unfore-
seeable interpretation and application of the law by the Supreme
Court, in breach of his right to respect for his private life. Fur-
thermore, the impugned restrictions were imposed on him for
non-Convention-compliant reasons, namely, to sanction and dis-
suade him from assessing the status of judges appointed upon the

recommendation of the NCJ.

As a result of this judgment, the Polish authorities must put in
place measures to effectively protect the freedom of expression

of judges defending the rule of law and judicial independence.
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FREEDOM OF EXPRESSION

Aside from the cases that concern the freedom
of expression of magistrates, sixteen other
leading judgments pertaining to freedom of
expression are pending implementation in
EU member states, in particular in Bulgaria,
Greece, Hungary, Lithuania, Romania, Spain,
and Slovakia. Many of these concern various
types of sanctions imposed on persons for ex-
ercising their freedom of expression.

Greece and Romania must fully implement
judgments concerning unlawful defamation
proceedings against journalists (Ghiulfer Pre-

descu v. Romania, Katrami v. Greece, Vasilakis

v. Greece); in Greece in particular, these judg-
ments have been pending implementation
since 2008, whereas the authorities have sys-
tematically tried to prematurely end their su-
pervision. In these cases, which concern both
civil and criminal defamation proceedings,
the national authorities must ensure that do-
mestic courts distinguish between “facts” and
“value judgments” in a Convention-compliant
manner. Romania should also take measures
to ensure that the fines ordered for compensa-

tion in such cases are proportionate.

An important number of leading judgments
concerning freedom of expression are pend-
ing in respect of Hungary, which reflects the
global concerns over the declining state of
the rule of law in the country. These non-im-
plemented judgments concern, inter alia, the
refusal to provide access to information of

public interest (Magyar Helsinki Bizottsag v.

Hungary), the continued resistance of the au-
thorities to grant access to documents regard-
ing the Hungarian secret services for research

purposes (Kenedi v. Hungary), and the denial

of access for journalists to reception centres

for asylum seekers (Szurovecz v. Hungary).
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ECTHR: FREEDOM OF EXPRESSION - Macaté v. Lithuania

In 2012, Neringa Macaté, a writer and a specialist in children’s literature, published
a collection of original fairy tales for school children. Based on traditional fairy-
tale motifs, these stories depicted members of various marginalised groups. Two
of them concerned relationships between persons of the same sex in an age-appro-
priate manner. Following the book’s publication by the Lithuanian University of
Educational Sciences, family associations complained to the Seimas, Lithuania’s par-
liament, over the presentation of same-sex relationships to children. As a result, the
distribution of the book was temporarily suspended, and was only resumed one
year later, after the book was marked with a warning label stating that its contents
could be harmful to children under the age of 14 (in application of the provisions

of the Act on the Protection of Minors from Negative Effects of Public Information).

The Court found a violation of the right to freedom of expression. In doing so, it
noted that the purpose of the book was to depict same-sex relationships as essential-
ly-equivalent to different-sex relationships, advocating for respect and acceptance
of all members of society. The measures imposed against the book’s distribution
contributed to the continuing stigmatisation of same-sex relationships, and were
incompatible with the notions of equality, pluralism, and tolerance inherent in a

democratic society.

In November 2023, the Seimas rejected a draft law seeking to eliminate the discrim-
inatory provision in question. The authorities have now submitted a petition with
the Constitutional Court, asking it to consider and adopt a decision on the constitu-

tionality of the impugned provision.
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POLICE ILL-TREATMENT AND FAILURE TO EFFECTIVELY

\> INVESTIGATEVIOLENCE (BY POLICE OR THIRD PARTIES)

Judgments concerning ill-treatment by the po-
lice or by prison guards, and the failure to ef-
fectively investigate this (by taking measures
capable of identifying and punishing the per-
petrators), are particularly relevant to the rule
of law, as failure to effectively implement these
judgments means that state agents are not be-
ing held accountable for violating core rights
protected by the Convention. Furthermore, the
inadequate investigation of violence carried
out by third parties in cases with discrimina-
tory motives also demonstrates the failure of
authorities to enforce the rule of law.

These problems are present in 11 EU mem-
ber states, but it is important to highlight that
they are not equally systemic in all of them.
Systemic problems of ineffective criminal in-
vestigations into ill-treatment or excessive use
of force by law enforcement are notably pres-
ent in Bulgaria (S.Z. v. Bulgaria), Greece (Sid-

iropoulos and Papakostas v. Greece), Hungary

(Gubacsi v. Hungary, Balazs v. Hungary), Italy

(Cestaro v. Italy), and Romania (Lingurar v.

Romania, M.C. and A.C. v. Romania). Important

instances of ill-treatment, often with discrimi-
natory motive, yet less indicative of a problem
of a systemic nature, have been identified in
respect of Croatia (Sabalic v. Croatia), Poland
(Kancial v. Poland, Kuchta and Metel v. Poland)
and Slovakia (A.P. v. Slovakia).

Not all of these cases require the adoption of
the same types of measures. Furthermore,
several measures have already been under-
taken in the context of these cases, but are not

yet adequate to allow the conclusion that the
judgments regarding the cases listed above
have been fully implemented. Romania is
yet to carry out reviews of relevant criminal
law provisions pertinent to police operations
(Lingurar v. Romania). Italy must put in place

a legislative framework capable of impos-
ing appropriate penalties on perpetrators
of acts of torture (Cestaro v. Italy). Bulgaria

must ensure that the mechanism for the inde-
pendent investigation of a Chief Prosecutor
is effective, and that the prosecutorial gover-
nance body has a balanced composition (S.Z.

V. Bulgaria).

Further, national authorities must carry out
ongoing annual specialised training of law
enforcement personnel. Depending on the
scope of implementation and the jurisdiction,
police training must focus on the correct and
proportional use of lethal weapons or lethal
force, instructions for effective investigations
and investigating hate motives, or on profes-
sional ethics (Kuchta and Metel v. Poland). Leg-

islation to enable the identification of police
officers (body cameras, identification num-
bers) is also required in some cases (Cestaro
v. Italy). High-level authorities should convey
strong messages of intolerance of ill-treat-
ment, and periodic reviews should be carried
out to identify deficiencies in prosecutorial
practices.
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ECTHR: POLICE ILL-TREATMENT - Cestaro.v.
Italy

In 2001, during the 27th G8 Summit in Genoa, 500 police offi-
cers broke down the doors of two schools that were used as
overnight accommodation for “anti-globalisation” demonstra-
tors, and beat the occupants with fists, feet, and truncheons.
Many of the occupants who were beaten were sitting or lying
down in sleeping bags. Arnaldo Cestaro, 62 years old at the
time, was beaten despite standing with his arms up in sur-
render and his back against the wall; he was hit in the head,
arms and feet and suffered multiple fractures, which required
surgery and hospitalisation, leaving him with permanent se-
quelae. While the public prosecutor’s investigation brought 30

people to trial, there were no convictions for ill-treatment.

The Court found that the ill-treatment suffered by the appli-
cant had amounted to torture. The treatment had been inflict-
ed entirely gratuitously and the police had attempted to con-
ceal or justify the events. Furthermore, the investigation into
these events was ineffective; it did not lead to the identifica-
tion of the responsible police officers, who thus benefited from
impunity. The national courts only sanctioned the cover-up
attempts and applied remissions to the sentences. The Court
concluded that the relevant Italian legislation had proven to
be both inadequate with respect to the requirement to punish
acts of torture and devoid of the necessary deterrent effect to

prevent similar violations

The judgment has been pending implementation since 2015.
The introduction in 2017 of the crime of torture in the Ital-
ian legal system marked a crucial step in the execution of this
judgment. It has, therefore, been deeply concerning that draft
legislation is currently being considered to repeal the provi-

sions defining torture as a specific criminal offence.
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RIGHTS IN DETENTION

A cross-cutting theme across 14 EU member
states® is rights in detention, identified in
more than 30 leading judgments of the ECtHR
that are pending implementation. The fail-
ure to effectively implement these judgments
affects a large group of vulnerable persons
who are in the custody of the state — the en-
tire prison population in these states, as well
as persons detained in remand centres and po-
lice stations. A main sub-theme is that of inad-
equate conditions of detention, characterised
by overcrowding, poor material conditions
(marked by poor hygiene; the sharing of beds;
improper sanitary facilities; lack of privacy;
infestations with rats, mice, bedbugs, and lice;
and lack of adequate lighting and ventilation).
Such conditions amount to inhuman and de-
grading treatment. Additional sub-themes
concern the lack of an effective remedy to
complain about conditions of detention, and
about inadequate medical care in detention.
Other violations, which are more country-spe-
cific, concern the impossibility of prisoners to
attend the funerals of relatives, the detention
of mentally ill persons in prison, the prolonged
detention of terminally ill prisoners, and life
sentences without eligibility for release on pa-

role.20

In order to address these systemic issues, EU
member states must take (often complex) gen-

19 Belgium, Bulgaria, Croatia, Cyprus, Estonia, France, Greece,
Hungary, Italy, Lithuania, Malta, Netherlands, Portugal and Ro-

mania.

eral measures, and implement criminal jus-
tice reforms and new policies to reduce pris-
on occupancy. For example, to sustainably
reduce the number of detainees, rather than
focus on increasing prison capacity (Vasilescu
v. Belgium). Additionally, states need to effec-
tively and promptly implement the use of al-
ternatives to detention, including community
service, while also taking measures to ensure
the effectiveness of a new domestic remedy
for poor conditions of detention, by providing
extensive training to the judiciary (Nisiotis
v. Greece). Furthermore, Romania must mod-
ernise and renew the “existing network of po-
lice arrest and detention centres and ensure
that new and renovated facilities offer condi-
tions adapted to the length of the prisoners’
stay, including an appropriate regime of out-
of-cell activities and suitably equipped prem-

ises for such activities”.?

20 The thematic assessment excludes cases regarding psychiatric
detention and administrative detention of asylum seekers.

21 Rezmives and Others v. Romania
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ECTHR: RIGHTS IN DETENTION - Nisiotis v. Greece

In 2006, Nikolaos Nisiotis was convicted of a drug-related criminal offence, and sentenced
to six years of imprisonment. Between March 2008 and June 2009, he was detained in the
Ioannina prison in a 50-square-meter cell, together with another 30 inmates. The prison
was heavily overcrowded, holding almost three times more detainees than its capacity;
the corridors were occupied by beds as well, and there were no chairs, table, or space be-
tween them. His private space was limited to his bed. All detainees had to spend 18 hours
a day in their cells. Together with other detainees, Nisiotis complained to the prison ad-

ministration and to the Ioannina correctional tribunal, without success.

Relying on findings of the European Committee for the Prevention of Torture, the Court
found that the conditions of detention in which the applicant and his co-detainees were
detained amounted to inhuman and degrading treatment, due to hardship of an intensity
exceeding the unavoidable level of suffering inherent in detention. Furthermore, in a
related case, the Court also found that detainees lacked an effective remedy in respect of

complaints concerning the conditions of their detention.

These issues have been pending implementation since 2011. While national authorities
adopted a domestic remedy for addressing poor conditions of detention in 2022, they
must take all possible measures at their disposal to ensure its effectiveness, including
continued extensive training activities for the judiciary on its Convention-compliant im-

plementation.
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Cross-country issues in both courts

MENTAL HEALTH AND PSYCHIATRY

Another important topic that raises grave hu-
manitarian concerns and affects a significant
number of extremely vulnerable persons is
that of psychiatry and mental disability rights.
This problem is identified in a relatively small
number of judgments pending implemen-
tation; however, these judgments raise fun-
damental systemic and structural human
rights issues in six EU member states.?? The
intersectionality between mental health and
rights in prison also gives rise to systemic is-
sues, reflected in the Strasbourg Court’s juris-
prudence, regarding inadequate treatment or
ill-treatment of persons with mental disorders
in prison (particularly in Belgium and Roma-
nia). Bulgaria and Romania have the most
concerning records of implementation of judg-
ments as related to the field of psychiatry and
mental health.

Romania has12leading judgments on this top-
ic (excluding another two that concern mental
health in prison). One of the most pressing is-
sues concerns deficiencies in the legal protec-
tion and medical and social care afforded to
vulnerable persons, and the failure to effec-
tively investigate the deaths of persons with
mental disabilities in state institutions (Cen-

tre for Legal Resources on behalf of Valentin

Campeanu v. Romania). Romanian civil society

22 Belgium, Bulgaria, Denmark, Hungary, Lithuania, Romania

indicates that approximately 2,000 persons
with mental disabilities die in mental health
institutions every year. Many of these deaths
are caused by medical neglect and extreme
deprivation in living conditions, are not in-

vestigated, and remain underreported.®

Related issues concern living conditions in

psychiatric hospitals (Parascineti v. Roma-

nia); structural deficiencies in the application
of procedures and insufficient safeguards for
involuntary psychiatric placements — both in
“ordinary” psychiatric hospitals, under the
Mental Health Act, and with regard to psychi-
atric security measures, under the Criminal

Code (Cristian Teodorescu v. Romania, R.D. and

LM.D. v. Romania, N. v. Romania) — and with

regard to consent for psychiatric treatment
(Atudorei v. Romania, R.D. and I.M.D. v. Roma-

nia); unlawful placement without consent in
social care homes, without possibility for ju-

dicial review (Stanev v. Bulgaria); and failure

to prevent the deaths of children with severe

mental disabilities placed in public care.

The Romanian authorities are putting into
place a new support and legal protection
system for persons with mental disabilities,
to replace the outdated previous system of le-

gal guardianship (which was not in line with

2 See submissions made by the Centre for Legal Resources to
the Committee of Ministers, available here: https://hudoc.exec.
coe.int/eng?i=004-13375 and https://hudoc.exec.coe.int/en-
g?i=DH-DD(2023)546E
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Cross-country issues in both courts

international human rights standards). Signif-
icant challenges, however, prevent its effec-
tive implementation - lack of training of the
professionals working with persons with dis-
abilities, lack of concrete and clear informa-
tion regarding the mechanism for conducting
medical and psychosocial evaluation reports
required for persons with disabilities, and the
extremely high costs of these evaluation re-
ports, which are not covered by the national
health insurance. In addition to addressing
these problems, Romania must also find solu-
tions to provide access to justice for persons
with severe mental disabilities who have no
relatives able or willing to take over support or
representation duties under the new system.

The Bulgarian authorities have undertaken

measures to ensure some progress in respect
of hygiene or physical neglect in the social
care institutions, but further measures are re-
quired to avoid serious forms of neglect and
unhygienic conditions caused by insufficient
personnel. The authorities have also initiat-
ed a deinstitutionalisation strategy for per-
sons with disabilities, which has been heav-
ily criticised by civil society organisations for
being contrary to international disability
rights standards. Other outstanding measures
are needed to ensure that persons under full
guardianship benefit from reasonable accom-
modations and safeguards, and that a judicial
review is put in place with regards to the law-
fulness of placements not based on valid con-

sent.

ECTHR: MENTAL HEALTH AND PSYCHIATRY - Centre for Legal
Resources on behalf of Valentin Campeanu v. Romania

Valentin CAmpeanu was a young, HIV-positive Roma man with a profound intellectual
disability. He had been abandoned at birth and lived his entire childhood in an orphan-
age. In 2004, upon reaching adulthood, he had to be transferred in an institution for
adults. He was repeatedly transferred from one institution to another, however, with his
admittance being refused either on account of his intellectual disability, or on account of
his HIV-positive status. These transfers were carried out with disregard to his particular
vulnerability and medical needs. Shortly after he was transferred to the Poiana Mare
Psychiatric Hospital, he was found by a civil society monitoring team in a locked and
unheated room, with no bedding and dressed only in a pyjama blouse; he weighed 45 kg.

The civil society monitoring team alerted the authorities, but he died later that evening.
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The Court found that the authorities had failed to protect
Campeanu’s right to life and to effectively investigate the cir-
cumstances of his death. His placements were based on which
institution was willing to accommodate him, rather than on
his needs for appropriate medical care and support. His trans-
fers were carried out without a diagnosis and aftercare, and
in complete disregard of his state of health. He also did not re-
ceive antiretroviral medication. Furthermore, the Court high-
lighted that the Poiana Mare Psychiatric Hospital had already
been notorious for over 100 deaths, believed to be the result
of lack of heating and proper food and a shortage of medi-
cal staff and medication. The Court also noted that CAmpeanu
had never been appointed a legal guardian, and that Roma-
nia had no appropriate legal framework that would enable
the examination by an independent authority of allegations
regarding his care and medical treatment. The Court called
on Romania to “envisage general measures to ensure that
mentally disabled persons in comparable situations are af-
forded independent representation, enabling them to have
Convention complaints relating to their health and treat-
ment examined before a court or other independent body”.

This judgment has been pending implementation since 2014.
While a legal guardianship reform was initiated last year, it
still does not cover the specific situation of persons in a situ-
ation comparable to that of CAmpeanu (i.e., who do not have
any relatives able or willing to take over their representation

duties). Furthermore, important concerns have been raised

by civil society regarding the effectiveness of the new reform.
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LGBTIQ+ RIGHTS

Another cross-cutting theme in the Strasbourg
Court’s jurisprudence is the respect for the
rights of LGBTIQ+ persons. Bulgaria, Croa-
tia, Hungary, Lithuania, and Romania have
leading judgments pending implementation
on this topic and are under the obligation to
take general measures to address these issues.
Legal frameworks to recognise and protect
same-sex couples must be put in place in Bul-

garia and Romania (Buhuceanu v. Romania);

Croatia and Romania are required to resolve
deficiencies in investigating homophobic
hate crimes; whereas Lithuania needs to en-
sure that online hate speech be properly in-
vestigated, and that the investigating author-
ities’ actions or omissions do not reflect the

very same discriminatory state of mind that

underpinned the actions of the persons who
made the hateful comments (M.C. and A.C. v.

Romania, Sabalic v. Croatia, Beizaras and Le-

vikas v. Lithuania). Finally, reforms to ensure

adequate legislation and procedures for le-
gal gender recognition are needed in four
EU member states (X and Y v. Romania, Rana

v. Hungary, L. v. Lithuania, Y.T. v. Bulgaria).

Heightened attention is required in respect of
cases where the member states have demon-
strated a long-term resistance to adopting the
necessary measures to ensure compliance
with the Convention standards (such as, for
example, the case of L. v. Lithuania, which has
been pending before the Committee of Minis-
ters for more than 16 years).

ECTHR: LGBTIQ+ RIGHTS - V.T. v. Bulgaria

Y.T. is a transgender man who had had been registered as female in the civil status reg-

isters upon birth, but had led a life as a man for years, together with his partner and her
child, with whom he had a father-son type of relationship. In 2014, Y.T. underwent gender
reassignment surgery. In 2015, he requested that the Stara Zagora Tribunal recognise his
gender as male and update his civil identification number, name, and sex in the electron-
ic registry. The domestic court refused his request, however, without providing sufficient
reasons to justify its refusal.

The Court found that Y.T.’s right to respect for private life had been violated because the
refusal was not sufficiently motivated. This was a failure of the judiciary to adequately
balance the general interest against his right to recognition of his gender identity. Con-
sidering that he had changed his appearance and social identity, this refusal left him in a

disturbing and vulnerable situation.



https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-64003%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-13171%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-13171%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-57443%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-55375%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-55375%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-57459%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-55665%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-55665%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-4320%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-56173%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-203898%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-13375%22]}

This judgment has been pending implemen-
tation since 2020. In 2017, following a new
request by the applicant, a domestic court al-
lowed the change of the sex marker, the names,
and the personal identification number on the
applicant’s birth certificate. The changes were
then reflected in the civil status register. Nev-
ertheless, the Bulgarian authorities are still un-
der the obligation to carry out reforms provid-
ing for a Convention-compliant procedure for
legal gender recognition. In this context, the
Committee of Ministers has recently expressed
deep regrets at the fact that, while for many
years recognition of gender reassignment had
been regularly authorised by national judicial
practice, a recent interpretative decision of the
Supreme Court of Cassation of February 2023,
based on a ruling of the Constitutional Court of
October 2021, has made it virtually impossible
for transgender persons to obtain legal recog-

nition of their gender in Bulgaria.

Cross-country issues in both courts




ASYLUM AND MIGRATION

A cross-cutting ECtHR theme across the Euro-
pean Union is that of asylum and migration.
There are over 30 leading judgments, in 13
EU member states, concerning asylum, migra-
tion, and the rights of refugees and foreigners
subjected to expulsion or deportation for var-
ious reasons. Many of these are systemic fun-
damental human rights problems that affect
a great number of vulnerable people, have hu-
manitarian implications, and require complex
reforms and public policies, as well as consid-

erable resources, to implement.
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The subthemes are diverse, ranging from con-
ditions of detention in hotspots or adminis-
trative detention centres to refusals to accept
asylum applications, expulsions to third coun-
tries despite a real and serious risk of ill-treat-
ment, collective expulsion orders, ineffective
remedies against expulsion and conditions of
detention, and the placement of families with
children or unaccompanied minors in admin-
istrative detention. A more elaborate analysis
of this theme will feature in next year’s edition

of this report.



Cross-country issues in both courts

ISSUES CJEU

GUARANTEES OF JUDICIAL AND PROSECUTORIAL

INDEPENDENCE

Judicial and prosecutorial independence is
critical to the rule of law, ensuring that justice
is administered fairly and without political
interference. In recent rulings, the CJEU has
identified the mechanisms that undermine
the independence of judges and prosecutors
in several EU member states. This section pro-
vides an overview of the CJEU’s findings on
these mechanisms and their impact on the
quality of justice in Romania, Hungary, Po-
land, and Germany, as well as the responses

by national authorities.

CJEU rulings regarding Romania have raised
concerns about political pressure on Roma-
nian judges through disciplinary, civil, and
criminal liability mechanisms. In its Judgment
of 18 May 2021, (Joined Cases C-83/19, C-127/19,
C-195/19, C-291/19, C-355/19, C-397/19), the
CJEU identified issues with appointments of
the leadership of the Judicial Inspectorate, a
disciplinary body. Similarly, in its Judgment
of 11 May 2023, case C-817/21, the CJEU point-
ed out that the rules governing the organisa-
tion and operation of the Judicial Inspectorate
could encourage disciplinary action that ex-
erts pressure on judges or ensures political
control. Amendments made by the Romanian
Parliament in October 2022 aimed to address
these concerns, for example, by having the

chief inspector share power with a newly es-

tablished board, and by involving the Supreme
Council of the Magistracy in the appointments
of inspectors. Some judges believe, however,
that these changes are not sufficient to pre-

vent harassment by the Inspectorate.

The CJEU also highlighted risks associated with
the Special Section for the Investigation of Of-
fences in the Judiciary (SII]), in its Judgment
of 18 May 2021. Legislative changes adopted in
March 2022 (Law no 49 of 11 March 2022) dis-

mantled the SIIJ and gave the power to inves-

tigate judges to non-specialised prosecutors.
While the removal of the SIIJ was in line with
CJEU prescriptions, it was a subject of concern
for the Council of Europe’s European Commis-
sion for Democracy through Law (the Venice
Commission) that the new law did not re-es-
tablish the competences as regards corruption
offences committed by judges and prosecutors
of the DNA (National Anti-Corruption Director-
ate), a body which, according to the Commis-
sion, was superior to the new structure in terms
of functional independence, specialisation, ex-
perience, and technical means at its disposal.
The European Commission, in its 2023 Rule of
Law Report, already expressed concern about
the absence of safeguards against the use of
the new structure as an instrument of political
control over the judges’ and prosecutors’ activ-

ities, to the detriment of their independence.
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This criticism is no longer featured in the 2024
edition of the Report, which, the Romanian
Judges’ Forum Association has argued, does
not objectively reflect the situation of the ju-
diciary in Romania and ignores the disregard
of the CJEU rulings. This was not, however, the
first time the Commission was criticised for its
approach to the Romanian situation. On 28 No-
vember 2023, the Romanian prosecutors’ asso-
ciation applied to the EU General Court asking
for the annulment of the Commission’s deci-
sion to close the Cooperation and Verification
Mechanism introduced at the time of Roma-
nia’s EU accession, despite the country’s per-
sistent shortcomings with regard to the rule of

law.

Notably, in its decision no 390/2021, the Roma-
nian Constitutional Court (RCC) disagreed with
the CJEU, asserting the SIIJ’s constitutionali-
ty. The RCC insisted that national courts do
not have the power to disapply national law
provisions that are contrary to EU law if the
has RCC declared those provisions constitu-
tional. Because non-compliance with RCC de-
cisions constituted a disciplinary offence, judg-
es seeking to follow the CJEU guidance were
in a precarious position. The CJEU reiterated
in subsequent rulings (the ruling of 21 Decem-
ber 2021 in cases C-357/19, C-379/19, C-547/19,
C-811/19 and C-840/19, and that of 22 February
2022 in case C-430/21) that national courts can-
not be bound by the decisions of the constitu-
tional court that are contrary to EU law, and
should not be subject to disciplinary liability
for the failure to comply with such decisions

and for application of EU law as interpreted
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by the CJEU. A press release signed by the Con-

stitutional Court’s president on 23 December
2021 emphasised that the CJEU’s conclusions,
according to which national courts are bound
not to apply any national rule or practice con-
trary to a disposition of EU law, would require
the revision of the current Constitution. This
press release was seen as a way for the Con-
stitutional Court to flex its muscles for the na-
tional judges. The RCC indicated, already in
November 2021, that it would not change its
Decision 390/2021. Notably, in December 2022,
Romania abolished the disciplinary offence

of non-compliance with RCC decisions but,
according to the RCC’s interpretation, disci-
plinary liability remains if bad faith or gross

negligence is demonstrated.

In its 8 May 2024 ruling in case C-53/23, re-
ferred by a Romanian court, the CJEU stressed
that EU member states must ensure that pros-
ecutors competent to conduct prosecutions
against judges operate within rules that fully
respect judicial independence. These rules
must prevent the misuse of proceedings for
political control over judges. In the very same
case, however, the CJEU explained that, while
EU law in some instances allows representa-
tive associations to bring cases, such as for
environmental protection or anti-discrimina-
tion, this does not extend to judges’ associa-
tions challenging national provisions related
to judicial status. According to the CJEU, there
is no provision in EU law that requires mem-
ber states to grant procedural rights to profes-
sional associations of judges to enable them to

challenge any purported incompatibility with
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EU law of a national provision or measure con-

nected to the status of judges.

Most recently, the High Court of Cassation
and Justice, in its interpretative decision no
37/2024 of 17 June 2024, took the same stance
as the RCC. It found that the disapplying of pro-

visions of national law falling within the stan-
dard of protection related to the foreseeability
of criminal law, requested by the CJEU in its
judgment in Case C-107/23, is not compatible
with Article 7(1) of the ECHR and, therefore,
the judgment of the CJEU can never be applied

in Romania.

Hungarian judges, like their Romanian coun-
terparts, faced challenges in submitting re-
quests for preliminary references to the
CJEU. In Case C-564/19, the CJEU ruled that
article 267 of TFEU precludes Hungary’s Su-
preme Court from declaring a request from
preliminary reference by a lower court un-
lawful based on its relevance to the main dis-
pute. The CJEU emphasised that EU law pri-
macy requires the lower court to ignore such
decisions of the Supreme Court, and inter-
preted Article 267 of the TEU as prohibiting
disciplinary actions against judges for mak-

ing such references.

The Hungarian Helsinki Committee noted that

judicial reforms removed procedural obsta-
cles to making preliminary references, but
did not address the effects of the binding prec-
edential decision by the Kiiria, found contrary
to EU law by the CJEU. As a result, if the nation-
al judges submit the requests for preliminary

reference deemed irrelevant, they could face
negative evaluations under Hungarian law.
The issue as a whole, and the aftermath of the
CJEU ruling, are closely related to the govern-
mental efforts to undermine judicial indepen-
dence in Hungary, including strengthening the
Kuria and parachuting a political appointee
into the position of its president.

The CJEU addressed judicial independence
risks in several cases brought by the European

Commission against Poland.

In the ruling of 2 March 2021, in case C-824/18,
the CJEU indicated that the procedure for ap-
pointing Poland’s Supreme Court judges could
violate EU law, due to the lack of effective
judicial control over the decisions of the Na-
tional Council of the Judiciary. Despite the
Polish Supreme Administrative Court’s rulings
in May and September 2021 that these appoint-
ments based on recommendation from the po-
litically captured National Council of Judiciary
are contrary to Polish and EU law, the pres-
ident of Poland continued to appoint judges

based on the Council’s recommendations.

In case C-791/19, ruling of 15 July 2021 (Com-
mission vs Poland), the CJEU called Poland out
for the failure to guarantee the independence
of the Supreme Court’s Disciplinary Chamber.
Subsequently, in its 5 June 2023 ruling, in case
C-204/21, the CJEU tackled a piece of Polish
legislation, informally known as the “muzzle
law,” aimed at dissuading Polish judges from
applying EU rule of law requirements or pun-

ishing them for doing so. The CJEU’s vice pres-
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Cross-country issues in both courts

ident, on 27 October 2021, ordered Poland to
pay a penalty of 1 million EUR per day, as Pol-

ish authorities had not suspended the applica-
tion of the muzzle law as previously ordered
by the CJEU on 14 July 2021. On 21 April 2023,
the Court reduced the fine to 500,000 EUR per
day until adoption of the judgment on the mer-

its.

In its June 2023 judgment, the CJEU empha-
sised that the disciplinary regime for judges
must provide necessary guarantees to pre-
vent its use as a system of political control of
the content of judicial decisions, or as an in-
strument of pressure and intimidation against
judges. The CJEU concluded that the circum-
stances in which the Disciplinary Chamber
was created, its characteristics, and the meth-
od of appointing its members could give rise
to reasonable doubts about its being subject
to the direct or indirect influence of the Pol-
ish legislature and executive. By the time the
judgment was issued, the Polish authorities
had already replaced the Disciplinary Cham-
ber with the Chamber of Professional Liabili-
ties, a body that suffers from the same flaws.

The provisions of the muzzle law providing for
the disciplinary liability of judges for applying
EU law or sending preliminary reference re-
quests to the CJEU were removed. The chang-
es were still perceived as cosmetic and insuf-
ficient to secure compliance with the CJEU
rulings. Judges continued to face harassment
through informal channels, such as calls by
the National Council of the Judiciary for action
to be taken against “activist” justices. Issues

persist with incumbent disciplinary officers
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appointed by the previous parliamentary ma-
jority launching disciplinary action against
judges based on overtly political motives. The
Ministry of Justice is mitigating the issue, how-
ever, through assigning ad hoc disciplinary of-
ficers, who then drop the charges.

In its ruling on case C-204/21, the CJEU also
pointed out that EU law precludes any reallo-
cation of jurisdiction within a member state
when it has the objective or effect of under-
mining effective judicial protection. And
since all national courts must be able to ascer-
tain whether they or other acts meet effective
judicial protection requirements under EU
law, a member state cannot give an exclusive
jurisdiction to a single body, such as the Disci-
plinary Chamber of the Polish Supreme Court.
The CJEU also highlighted disproportionate
obligations that the so-called “muzzle law” im-
posed on judges, who were required to provide
personal information about specific non-pro-
fessional activities. The Court highlighted the
risk of “undue stigmatisation” created by the
law. Hence, the muzzle law was found incom-
patible with the judges’ right to respect for pri-
vate life and to the protection of personal data.
While Poland ultimately abolished the Disci-
plinary Chamber in 2022, and replaced it with
a less controversial (yet still problematic, due
to its composition, including “neo” judges) Pro-
fessional Liability Chamber, some elements of
the “muzzle law” — chiefly the requirement for
judges to disclose their membership in organi-

sations — remain.


https://www.politico.eu/article/poland-record-1-million-euros-daily-fine-eu-rule-of-law-dispute/
https://verfassungsblog.de/protecting-polish-judges-from-political-control/
https://verfassungsblog.de/a-chamber-of-certain-liability/
https://verfassungsblog.de/doing-justice-to-polands-muzzle-law/
https://curia.europa.eu/juris/document/document.jsf?text=&docid=274364&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=5781903

ABUSE OF THE DISCIPLINARY REGIME OF JUDGES: Commission
v. Poland (C-204/21 and C-791/19)

In 2018, Poland introduced a broad reform of the country’s Supreme Court and the disci-

plinary proceedings system for judges. As part of this reform, a new Disciplinary Cham-
ber of the Supreme Court was established as the final instance in disciplinary cases. This
Chamber has been entirely composed of the so-called “neo” judges — those appointed to
the Supreme Court on the recommendation of the National Council of the Judiciary, after
a reform that rendered the Council politicised and no longer independent. The Disci-
plinary Chamber embarked on a series of politically motivated decisions concerning Pol-
ish judges critical of the government and the ruling party, leading to them being suspend-
ed from work, having their immunities lifted, and facing potential removal from office.
Some of the most prominent Polish judges who criticised the destruction of the rule of law
in the country were suspended from work by the Disciplinary Chamber for exceedingly
long periods of time — Igor Tuleya (740 days), Pawel Juszczyszyn (685 days), and Piotr
Gaciarek (420 days) — severely disrupting their professional and private lives. The Euro-
pean Commission launched two infringement procedures against Poland concerning the
activities of the Disciplinary Chamber and, following the lack of a constructive response,
lodged cases with the CJEU.

In judgments (C-791/19 from 15 July 2021 and C-204/21 from 5 June 2023), the CJEU found
that the existence of the Disciplinary Chamber constituted a breach of EU law, owing to
its lack of independence and its activities harmful to judicial independence in Poland.

In July 2022, Poland introduced a revised law on the Supreme Court, abolishing the Dis-
ciplinary Chamber and replacing it with the Professional Liability Chamber, composed
of “old” judges, appointed before the reform of the judicial council, and “new” justices.
While the composition of the new Chamber remains problematic, its activities have not
been controversial so far.
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Polish authorities have challenged the CJEU’s
jurisdiction to review national measures or
practices related to the organisation of nation-
al judiciaries, using the Polish Constitutional
Tribunal. The Tribunal has issued judgments
stating that various elements of EU law are
incompatible with the Polish Constitution,
going as far as denying the primacy of EU law
in the sphere of independence of the judiciary
(in the judgment K 3/21, from October 2021).
While overtly presented as matters of colli-
sion between the EU treaties and Polish Con-
stitutional law, these judgments were de facto
attempts to undermine the aforementioned
case law of the CJEU by means of providing
the Polish government with the legal basis for
ignoring the CJEU. Of note is the fact that the
Polish authorities — the government and the
parliament — seemingly ignored these judg-
ments of the Polish Constitutional Tribunal in
its dismantling of the Disciplinary Chamber in
2022, as well as in the failed attempt to further
reform the Supreme Court in 2023, both of
which instances invoked the necessity to im-
plement CJEU judgments and obligations aris-
ing from the treaties.

Concerns regarding prosecutorial indepen-
dence have also emerged in Germany. In 2019,
following two preliminary ruling requests by
the Irish High Court and the Supreme Court of
Ireland, the CJEU determined that Germany’s
prosecution services, being subject to external
orders of the ministries of justice, could not be
considered independent “issuing judicial au-
thorities” within the meaning of Framework

Decision 2002/584 on the European Arrest
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Warrant. This means justice ministries could
directly influence decisions to issue or with-
hold European Arrest Warrants. The UN Hu-
man Rights Committee also voiced concerns
about the lack of independence in prosecu-
tion services, and urged Germany to consider
reform (CCPR/C/DEU/CO/7, 30 November 2021,
paras. 40-41).

The current government coalition promised to
amend the law in accordance with the require-
ments of the CJEU decision, and to adjust the
ministerial powers of instruction. The feder-
al justice minister has now proposed a reform
that would not abolish that right but narrow
it further; ministers could only use the right to
preventillegal decisions in cases where there is
a legal margin of appreciation, and they could
only do so with stated legal reasons. The ex-
pert reporting on Germany highlighted, how-
ever, that, as long as the law is not amended,
it is interpreted in light of EU law. This means
that the criminal justice system has adapted
its practice to EU law, by subjecting every Eu-
ropean Arrest Warrant to a judge’s decision.
The public prosecutors’ offices are still tasked,
however, with the preparation and execution

of European Arrest Warrants.


https://trybunal.gov.pl/en/hearings/judgments/art/11662-ocena-zgodnosci-z-konstytucja-rp-wybranych-przepisow-traktatu-o-unii-europejskiej
https://curia.europa.eu/juris/document/document.jsf;jsessionid=ADF0B66735403CECD85E95E8B3E15135?text=&docid=214466&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1636841

Cross-country issues in both courts

EUROPEAN ARREST WARRANTS AND PROSECUTORIAL INDE-
PENDENCE: Minister for Justice and Equality v PI + Minister
for Justice and Equality v OG (Joined cases C-82/19 PPU and
C-508/18)

The European Arrest Warrant is an institution of EU law of chief importance for judicial
cooperation in criminal matters, allowing one EU member state to render an individual
suspected of criminal activity or sentenced for a prison term to another EU member state.
The CJEU has consistently held that the national authorities issuing the warrant must

comply with the requirements of independence and autonomy.

In most EU member states, judges are tasked with executing the European Arrest War-
rant requests, hearing them as part of criminal court proceedings. Germany is one of
exceptions to this rule, as these warrants are executed by prosecutors. The German pros-
ecutorial system is highly hierarchical, and features the ability of higher-ranking prose-
cutors, including the Minister of Justice, who oversees the entirety of prosecutorial activ-
ities in Germany, to instruct lower-ranking prosecutors. This feature of the German legal
framework has long been a subject of intense debate, as it potentially opens prosecutors
to the possibility of political influence. In two cases pending before Irish courts, individ-
uals faced European Arrest Warrant requests issued by German prosecutors, seeking to

render those individuals to Germany to stand trial.
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The CJEU found that the German prosecutors are not sufficiently independent and are
open to possible political pressure, thus making them open to undue influence by the
government, which could possibly lead to political direction of prosecution services.
The judgment had far-ranging consequences, as hundreds of European Arrest Warrants
had already been executed based on requests from German prosecutors. Furthermore,
this judgment applied to prosecution services liable to political influence in other mem-
ber states, with particular relevance for Hungary and Poland, as both member states
were experiencing rule of law crises that featured the issue of undue political control

over prosecutors.

As an immediate measure, Germany moved towards enshrining the competence to is-
sue European Arrest Warrants by courts. A review of existing warrants issued by Ger-
man prosecutors led to approximately 150 of these being replaced. A wider reform of
German prosecutorial services, spurred by the CJEU judgments regarding the warrants,
among others, is ongoing. Notably, the judgment and its German implementation had
a spillover effect in the Netherlands, where the competence to issue European Arrest
Warrants has also been moved to the judiciary.
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Cross-country issues in both courts

M OTHER “ACCESS TO JUSTICE"” CASES: THE RIGHT
~— TO DEFENCE AND BEYOND

Several CJEU rulings identified issues with
Bulgarian legislation affecting the right to de-
fence and access to a lawyer, as well as the
right to an effective remedy. These issues
include the failure to provide information
about the grounds for detention in due time
(C-608/21, ruling of 25 May 2023), failure to
provide a procedural mechanism for remedy-
ing errors in the content of the indictments (C-
282/20, ruling of 21 October 2021); legislation
allowing decisions on the guilt or innocence
based on witness testimony obtained during
a hearing at a pre-trial stage of proceedings
without participation of the accused or their
lawyer (C-348/21, ruling of 8 December 2022);
and legislation allowing committal to a psy-
chiatric hospital of persons who, in a state of
insanity, have committed acts representing a
danger to society, without enabling the court
to verify that procedural rights were respected
in proceedings prior to those before that court
(C-467/18, ruling of 19 September 2019). Other
incompatibilities with EU law highlighted by
the CJEU included the imposition of criminal
penalties on legal entities for an offence for
which a natural person who has the power to
bind or represent that legal entity is allegedly
liable, where the legal entity has not been put
in a position to dispute that offence (C-203/21,
ruling of 10 November 2022); and legislation
permitting separate procedures for financial
penalties and the sealing of business premises
for the same tax-related offence without coor-

dination, leading to additional disadvantage
associated with the cumulation of those mea-
sures (C-97/21, ruling of 4 May 2023).

The CJEU also called Poland out in its ruling
of 15 July 2021 in case C-791/19, for the failure
to guarantee that disciplinary cases are exam-
ined within a reasonable time, and that the
right of defence of accused judges is respected.
Since the introduction of the Professional Lia-
bility Chamber of the Supreme Court in 2022,
disciplinary proceedings at the Supreme Court
have accelerated, and have been carried out in
a manner that does not raise significant con-
cerns regarding the judges’ right to defence
and to an impartial trial. Issues persist, howev-
er, with the disciplinary officers, appointed for
a set term in 2022 by the previous Minister of
Justice, Zbigniew Ziobro, who continue to initi-
ate disciplinary proceedings against judges on
blatantly political grounds. The effect of these
proceedings has been mitigated by the current
minister of justice, Adam Bodnar, employing
legislation introduced by the previous parlia-
ment allowing him to appoint extraordinary
ad hoc disciplinary officers to take over pro-
ceedings, leading to them dropping politically

motivated charges against judges.

In Hungary’s Glencore case, C-189/18, the
CJEU addressed tax fraud investigations un-
der criminal and tax (administrative) law. In
the ruling of 16 October 2019, the CJEU ruled
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the tax authorities must disclose to the taxable
person evidence, including that originating in
those administrative procedures, on the basis
of which they intend to make a decision, so
that the taxable person is not deprived of the
right to effectively challenge those findings
during the procedure brought against them;
the taxable person was expected to have ac-
cess during that procedure to all the evidence
on which the authorities intended to base their
decision, or which could assist the exercise of
the rights of their defence, unless the objec-
tives of public interest justified restricting that
access. Finally, (administrative) courts, when
exercising their judicial review competences
in such tax cases, were to check the legality of
the way in which that evidence was obtained.
Hungarian courts have generally complied,
but disagreements remain over the proper in-
terpretation of the ruling. Based on the judi-
cial practice, one may conclude that the tax au-
thorities have continued the practice of using
evidence collected in the criminal limb of tax
fraud cases in its parallel administrative limb.
This means that implementation has relied to
a large extent on domestic lawyers seizing the
legal opportunities provided by the CJEU rul-
ing.

In another ruling regarding Hungary (C-
512/21), addressing judicial control over tax
authorities in fraud cases, the CJEU concluded
that the right to a fair hearing does not pre-
clude the court from hearing the action against
the tax authority’s decision from taking into
account, as evidence of the existence of value

added tax fraud, an infringement of the obli-
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gations under national or EU law if sufficient
legal guarantees are available —if that evidence
can be contested, debated or heard before that
court. The Budapest Regional Court, in a ruling
delivered on 28 March 2023 (Févarosi Torvé-
nyszék 38.K.700.482/2023/7), repealed the de-
cisions of the tax authority, and ordered that
authority to base its decision on the evidence
acquired according to a procedure fulfilling
the requirements established by the CJEU.

In C-30/19, 15 April 2021, with respect to Swe-
den, the CJEU ruled that national courts must
disapply national law that prevents courts from
examining a claim seeking a declaration of the
existence of discrimination prohibited by EU
law. In the follow-up, the Swedish Supreme
Court used its discretion under national proce-
dural law, and dismissed the applicant’s claim
seeking a declaration that discrimination had
taken place, because the defendant had agreed
to pay compensation and, hence, there was no
longer a need for the court to hear the case.
As reported by the expert, however, in a short
quote published by the Supreme Court as guid-
ance for future cases, “an allegation that dis-
crimination has taken place must be able to be
tried in a case where discrimination compen-
sation is requested, even when the defendant
agrees to pay the requested compensation but
does not certify that discrimination has taken
place.” This likely means that the courts will
comply with the answer given by the CJEU in
future cases, and set aside Swedish procedur-

al law under similar circumstances.


https://curia.europa.eu/juris/document/document.jsf?text=&docid=268235&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2902754
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In its ruling of 1 August 2022, based on a refer-
ence coming from the Court of Appeal, Evora,
Portugal, in case C-242/22, the CJEU found that
national laws cannot deprive a person of the
opportunity to invoke the infringement of the
right to interpretation and translation in crim-
inal proceedings if they fail to do so within a
set time-frame, especially if this period starts
before that person is properly informed about
their right. Portugal failed to change the leg-
islation in response to the CJEU ruling. Portu-
guese courts have been inconsistent in apply-
ing the CJEU guidance, with some refusing to
apply the national law invoking the primacy
of EU law, and others accepting the CJEU rul-
ing, but continuing to apply the national pro-
vision for other reasons (for example, where
the accused demonstrated to have understood

documents).

The case (C-897/19 PPU) involved a third coun-

try (Russia) requesting that a member state

(Croatia) extradite a national of Iceland, in
relation to alleged corruption offences. In an
earlier ruling (Case C-182/15 Petruhhin), the
CJEU held that when a member state receives
a request from a third country to extradite a
national of another member state, it must en-
sure that the extradited person will not be
subject to persecution. The Petruhhin ruling
was applied in the present case by analogy to
a non-EU national. The CJEU directed the Cro-
atian authorities to verify that extraditions
align with fundamental rights guarantees of
the EU Charter. They cannot, the Court stated,
rely on the declaration of the requesting third

state, or on its being a party to international

treaties guaranteeing, in principle, respect
for fundamental rights. Rather, the requested
member state must rely on “information that
is objective, reliable, specific and properly
updated”. In this instance, Iceland had grant-
ed asylum to the person, indicating significant
risk of mistreatment in their home country.
The CJEU held that this asylum decision was
substantial evidence justifying refusal of ex-
tradition. Croatia was also obligated to inform
Iceland before considering extradition. The
referring court, the Supreme Court of Croatia,
annulled the extradition order, and returned
the case to the lower court for reconsideration.
The latter ultimately refused the extradition
request, and agreed to surrender the person
to Iceland, which decided to initiate criminal
proceedings against him. The Supreme Court

confirmed this decision.
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The dataset features several cases regarding
the protection of personal data from state in-
terventions. In France, NGOs challenged na-
tional regulations requiring electronic com-
munication providers and operators to store
and process personal data automatically,
S0 as to detect terrorist threats. They argued
these regulations violated EU law. The Con-
seil d’Etat paused proceedings, and sought
guidance from the CJEU. The CJEU’s ruling of
6 October 2020 C-511/18 (La Quadrature du
Net and Others v Premier ministre and Oth-
ers) addressed the balance between personal
data protection, on one hand, and public se-
curity objectives and access by security and
intelligence services to telecommunications
data, on the other. The CJEU cautioned against
laws providing, as a preventive measure, for
the general and indiscriminate retention of
traffic and location data, but noted that target-
ed retention may be permissible to safeguard
national security where the threat is genuine,
provided that the retention is subject to effec-
tive review. The CJEU also stressed that the re-
tention should be limited to targeted groups or
geographic regions, and also in time to what is

necessary.

In response, the Conseil d’Etat established an
exception to the primacy of EU law, indicat-
ing that national security concerns could jus-
tify exceptions to EU data protection laws.

Academic commentators have warned that
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DATA PRIVACY AND STATE INTERVENTIONS

the approach followed by the Conseil d’Ftat
is surreptitious, rather than obviously con-
frontational, and could be more efficient in
challenging the implementation of EU fun-
damental rights standards within member
states. The French court may have provided a
tempting alternative for national courts and
governments that are uneasy with aspects
of CJEU case law. By openly challenging the
EU’s legal order both in its form (the ruling)
and in its substance (the Charter of Funda-
mental Rights), France might be doing both:
paving the way for further weakening of the
Rule of Law across the EU, and possibly also
paving the way for more challenges coming
from France on other issues. It seems that the
French Conseil d’Ftat and Constitutional Coun-
cil confirmed the general grounds introduced
here to allow for exceptions to the primacy of
EU law in later rulings.

In another case, referred by an Estonian court
(C-746/18), in its ruling of 2 March 2021, the
CJEU argued that law enforcement access to
traffic and location data must be limited to
procedures and proceedings to combat serious
crime or to prevent serious threats to public
security, regardless of the quantity or nature
of the data available. The CJEU also conclud-
ed that EU law precludes legislation allowing
the prosecutor’s office to authorise access by
a public authority to traffic and location data

for the purposes of a criminal investigation.
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Estonia amended its criminal law accordingly, stated, for example, that there is no unreason-
but has yet to address law regarding data stor- ably large intrusion, as the protection of the
age, leading to debates over the compliance of secrecy of the message has not been infringed,
the country’s Electronic Communications Act’s and the storage of data does not strongly in-
with EU law. Estonia’s chancellor of justice fringe on the protection of private life.

GENERAL AND INDISCRIMINATE RETEN-
TION OF TRAFFIC AND LOCATION DATA,
ACCESS OF AUTHORITIES TO SUCH DATA:
Prokuratuur (C-746/18)

An individual, H.K., was sentenced by Estonian courts to two
years in custody, having been found guilty of theft using an-
other person’s credit cards, and acts of violence against a per-
son involved in the proceedings. One element of evidence used
against H.K. was electronic telecommunication data gathered
by the Estonian prosecution from a telecommunications com-
pany. Estonian laws require telecom companies to retain such
data for one year, and to disclose it on a request from author-
ities in the course of criminal proceedings. Such retention of
telecoms data for purposes of access for use in investigations
and bringing criminal charges is a frequent feature in the do-
mestic law of EU member states, and has been the subject of
academic criticism, as well as investigation by domestic and
international courts over the last two decades, in particular
following the widespread expansion of the surveillance pow-
ers of state authorities in the context of antiterrorism policy
following the September 2001 terrorist attacks in the United
States. H.K. challenged the legality of such wide-ranging reten-
tion of data without judicial oversight, with the court of appeal
rejecting their arguments and the Supreme Court of Estonia
choosing to refer the case to the CJEU, asking it to interpret the
Privacy and Electronic Communications Directive 2002/58/EC,

commonly known as the ePrivacy Directive.


https://curia.europa.eu/juris/document/document.jsf?text=&docid=238381&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2859149

In its judgment, the CJEU found that law en-
forcement access to traffic and location data
must be confined to procedures and pro-
ceedings to combat serious crime or prevent
serious threats to public security, regardless
of the length of period in respect to which
access to data is sought and the quantity or
nature of the data available in respect of
such a period. The CJEU also concluded that
EU law precludes legislation allowing the
prosecutor’s office the power to authorise
the access of a public authority to traffic and
location data for the purposes of a criminal

investigation.

In response to the judgment, Estonia has
amended the law on the prosecutor office’s
use of retained data, clarifying the condi-
tions for its use and situations in which the
prosecutor can draw upon such information.
Estonia has yet, however, to amend its law
on data retention itself, and telecoms oper-
ators continue to retain widespread data on
the use of telephone communications.
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@

In asylum and migration cases involving Hun-
gary, referring courts often followed the CJEU’s
guidance, but judicial practice in similar cases
did not consistently align with this guidance.
For instance, while Alekszij Torubarov was
granted protection in September 2019, follow-
ing CJEU ruling C-556/17, courts did not always
grant protection to asylum seekers in similar
cases.” In cases reviewing negative decisions
by immigration authorities on family reuni-
fication, courts sometimes followed the CJEU
guidance C-519/18 (TB Judgment), but not al-

ways.

Ordinary courts have often ruled in favour of
the applicants against the immigration author-
ities, but the Hungarian Constitutional Court,
packed by the ruling government majority, did
the opposite. The Hungarian Helsinki Commit-

ASYLUM AND MIGRATION

was only partially amended, about a year after
the CJEU’s ruling in case C-821/19. In the view
of the Hungarian Helsinki Committee, the
amendments fail to implement the CJEU ruling,
because general criminalisation of assistance
was replaced by a new, vaguely defined crimi-
nal activity that jeopardises the attorney-client
privilege and, in the case of non-attorney help-
ers, forces the helpers to sacrifice the appli-
cant’s best interests in order to protect them-
selves from potential prosecution. While the
grounds to reject asylum applications as inad-
missible on the basis of a “safe transit country”
was removed from the Asylum Act, the rejec-
tion grounds remain in the Fundamental Law

as a restriction on the right to asylum.

After the CJEU rulings in cases C-924/19 PPU
and C-925/19 PPU (the FMS case), the Hungar-

tee highlighted that 2019 legislation granted
state authorities the right to submit constitu-
tional complaints if, in their view, the authori-
ties’ fundamental rights have been violated or
their scope of competence has been unconsti-

tutionally limited by ordinary court decisions.

Hungary has been slow to amend its legisla-
tion in line with CJEU rulings. The “Stop Soros”
legislation, which introduced new grounds
for declaring asylum applications inadmissi-

ble and criminalised helping asylum seekers,

2 The Hungarian Helsinki Committee referred to the case where
a court should have granted international protection based on

the principles laid down by the CJEU, but it simply annulled

ian government ended the transit zone deten-
tion regime, but it has never officially closed
them. Moreover, the legislative framework
has also been left intact, but is not currently
applicable, by virtue of the provision of the
Transitional Act. The government might, how-
ever, decide to set the transit zone regime in
motion again. A new Act on the Entry and Stay
of Third Country Nationals that entered into
force on 2 January 2024 still does not provide
a judicial remedy against the modification

of the destination country of expulsion. This

the decision and referred the case back to the NDGAP (Nation-
al Directorate-General for Aliens Policing), without referring
Torubarov ruling at all (11.K.700.169/2022/12, 26 April 2022).
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clearly shows deliberate non-implementation
of the FMS judgment. In practice, however,
such modifications of expulsion decisions are
no longer performed by the NDGAP (National
Directorate-General for Aliens Policing), al-
though the legal uncertainty remains.

In the case C-159/21, the CJEU confirmed the
right of applicants for international protec-
tion of access to the grounds for an asylum
authority’s refusal to grant protection, even
if the information contained therein pertains
to national security. The national contributor
has highlighted that compliance required leg-
islative amendment, which did not happen.
National courts did, however, follow the judg-
ment and order a new procedure, in which
the essence of the grounds should be disclosed
to the applicant. The Security agencies claim,
however, that this is not possible without dis-
closing sensitive information and, therefore,
they preferred to withdraw their opinions on
national security risk rather than disclose any-

thing.

In C-823/21 (Commission vs Hungary), the CJEU
concluded that Hungary had violated Direc-
tive 2013/32/EU, by failing to ensure that third

country nationals or stateless persons were

afforded effective access to an international
protection procedure. By forcing third coun-
try nationals or stateless persons present in
Hungary or at its borders to first leave, lodge
a declaration of intent at a Hungarian embas-
sy in a third country, and then obtain a travel
document authorising them to apply for inter-

national protection upon arrival at a Hungar-
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ian border, Hungarian legislation dispropor-
tionately interferes with their right to make
an application for international protection.
Hungary defended its 2020 law, focusing on
the right of every state to authorise or refuse
entry into its territory. It also maintained that
the law allows ensuring territorial sovereignty
and self-determination. The judgment did not
lead to any change in legislation and prac-
tice, with access to asylum at the border or

within the territory still restricted.

In its ruling in the case C-808/18 of 17 Decem-
ber 2020, the CJEU ruled that Hungary’s legis-
lation on the rules and practice in the transit
zones at the country’s border was contrary
to EU law. Hungary adopted legislation on the
right to asylum and return of non-EU nationals
who do not have the right to remain in the EU.
The laws created transit zones, situated at the
Serbian-Hungarian border, and introduced
the concept of a “crisis situation caused by
mass immigration”, allowing the Hungarian
authorities to derogate from certain rules, in
order to maintain public order and preserve

internal security.

In February 2021, the Hungarian Minister
of Justice requested an interpretation of the
Hungarian Fundamental Law by the Hungar-
ian Constitutional Court, arguing that the im-
plementation of the C-808/18 judgment would
violate the Fundamental Law. On 7 December
2021, the Constitutional Court refused to ex-
plicitly rule that the decision of the CJEU could
not be implemented, but did not effectively

uphold the primacy of EU law either. The
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judgment stated that Hungarians have a right
to “constitutional identity”, to be interpret-
ed as the right to live in a culturally homo-
geneous country, essentially associating the
arrival of migrants and asylum seekers with
a threat to said identity. The Government’s re-
sponse to the judgment was that it confirms
Hungary’s approach to migration, and that
pushbacks are allowed to continue.

Ultimately, no legislative amendments fol-
lowed, and the practice remained unchanged.
Hence, the ruling has not been complied with.
The European Commission brought a new
action for failure to comply with obligations,

seeking the imposition of financial sanctions.

In its 13 June 2024 judgment, the CJEU took
the view that Hungary had not taken the
measures necessary to comply with the 2020
judgment as regards access to the internation-
al protection procedure, the right of applicants
for international protection to remain in Hun-
gary pending a final decision on their appeal
against the rejection of their application, and
the removal of illegally staying third-country
nationals. Since this failure to fulfil obligations
constitutes an unprecedented and exceptional-
ly serious breach of EU law, the Court ordered
Hungary to pay a lump sum of 200 million eu-
ros and a penalty payment of 1 million euros
per each additional day of delay.

ASYLUM AND MIGRATION: Commission v.
Hungary (C-808/18 and C-123/22)

In 2015 and 2017, Hungary passed its legislation on the right
to asylum and on the return of third-country nationals who do
not have the right to remain in the EU. The laws created transit
zones situated at the Serbian-Hungarian border, within which
asylum procedures were to be conducted, and introduced the
concept of a “crisis situation caused by mass immigration”
allowing the Hungarian authorities to derogate from certain
rules set out in EU law, with a view to maintaining public order

and preserving internal security.
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In December 2020, the CJEU, in its judgment C-808/18, found that
Hungary had failed to comply with the rules of EU law on, inter alia,
procedures for granting international protection and returning il-
legally staying third-country nationals. That failure concerned re-
stricting access to the international protection procedure, unlaw-
fully detaining applicants for international protection in transit
zones, and failing to observe their right to remain on Hungarian
territory pending a final decision on their appeal against the rejec-
tion of their application, as well as the removal of illegally staying
third-country nationals. The most salient issue found to breach
EU law was the fact that Hungary effectively denied individuals
the ability to apply for asylum while remaining on Hungarian ter-
ritory, requiring asylum applications to be lodged outside of the
country, thus defeating the core idea of asylum requests as protec-
tion after reaching the country. With Hungary placed directly on
a route frequently used by migrants and asylum seekers moving
from Turkey through Serbia, the country has been a significant
entry point into EU for such people.

In its judgment of 13 June 2024 (C-123/22), the Court held that Hun-
gary had not taken the measures necessary to comply with the
2020 judgment. In so doing, Hungary, disregarding the principle
of sincere cooperation, deliberately evaded the application of the
EU common policy on international protection as a whole and
the rules relating to the removal of illegally staying third-country
nationals. The CJEU ruled that this conduct constituted a serious
threat to the unity of EU law, having an extraordinarily serious
impact both on private interests — particularly the interests of asy-
lum seekers — and on the public interest.

Consequently, having found the failure to comply, the CJEU or-
dered Hungary to pay a lump sum of 200 million euros, and a pen-
alty payment of 1 million euros per day of delay.
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':I:E: JUDGMENTS ADDRESSING MEASURES THAT TARGET CIVIL
——— SOCIETY ORGANISATIONS AND ACADEMICINSTITUTIONS

The CJEU’s ruling of 18 June 2020, in case
C-78/18, addressed Hungary’s 2017 law target-
ing independent civil society organisations.
The government claimed that then purpose
of the law was to ensure the transparency of
such organisations receiving donations above
a certain threshold from abroad. The CJEU
found this law discriminatory and unjustified,
breaching EU law by interfering with the re-
spect for private life, protection of personal
data, and freedom of association. Despite this
ruling, the 2017 law remained in force for over
ten months, before being repealed in 2021. At
the same time, in parallel, the governing ma-
jority introduced another law subjecting cer-
tain civil society organisations (associations
or foundations with an annual balance sheet
amounting to at least 20 Million Hungarian fo-
rints) to inspection/auditing by the State Audit
Office. The adoption of the new law was not
preceded by any public consultation, even
though that would have been mandatory by

law.

Another CJEU ruling, of 16 November 2021,
on case C-821/19, concerned Hungary’s law
criminalising assistance to asylum seekers.
Amendments made in December 2022 were
criticised for replacing general criminalisation
with a vaguely defined formulation still jeop-
ardising the attorney-client privilege and, in
the case of non-attorney helpers, forcing them
to sacrifice the applicant’s best interests to pro-
tect themselves from potential prosecution.

In a separate case (C-66/18), in its ruling of 6
October 2020, the CJEU found that Hungary
had violated EU law by imposing conditions
on foreign higher education institutions. It
ruled that, first, the Hungarian legislation re-
quired that the Hungarian government and
the government of the state in which the in-
stitution has its seat agree to be bound by an
international treaty. Second, it required that,
in order to exercise activities in Hungary, the
educational institution should deliver higher
education in the state in which it has its seat,
including member states of the European Eco-
nomic Area. While seeking compliance with
the CJEU ruling, Hungary removed the second
requirement in May 2018, but the legislation
still requires the conclusion of an internation-
al treaty between Hungary and their home
state, in continuing breach of EU law. This law
essentially targeted the Central European Uni-
versity, funded by Hungarian-American in-
vestor and philanthropist George Soros. It was
viewed as part of a crackdown on academic
freedom and a smear campaign against Soros.
By the time the CJEU judgment was delivered,
CEU had (mostly) left Hungary: as of September
2019, it moved all U.S.-accredited degree pro-
grammes to Vienna, and has never returned
these to Budapest. In April 2024, the European
Commission decided to open an infringement
procedure for not properly complying with EU
law and the CJEU ruling in case CC 66/18.

73


https://curia.europa.eu/juris/document/document.jsf?text=&docid=227569&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2838950
https://helsinki.hu/en/wp-content/uploads/sites/2/2022/05/HHC_LexNGO2021_info_note.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=249322&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=8320286
https://curia.europa.eu/juris/document/document.jsf?text=&docid=232082&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2838950
https://ec.europa.eu/commission/presscorner/detail/en/INF_24_1941

Cross-country issues in both courts

Cases C-14/21 and C-15/21 concerned cargo
ships that are, in practice, systematically used
by a humanitarian organisation for non-com-
mercial activities, such as those related to the
search for and rescue of persons in danger or
distress at sea. The referral was made to the
CJEU in the proceedings involving Sea Watch,
a humanitarian organisation registered in
Germany and carrying out search-and-rescue
operations in the Mediterranean Sea, con-
cerning two detention orders issued by Italian
ports with regard to the ships they used. Sea
Watch sought the annulment of those mea-
sures, arguing that the authorities of the port
state exceeded their powers. In its ruling of 1
August 2022, the CJEU indicated that the port

state may subject ships that systematically car-
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ry out search and rescue activities to control,
albeit only if that state has established, on the
basis of detailed legal and factual evidence,
that there are serious indications capable of
proving that there is a danger to health, safety,
on-board working conditions, or the environ-
ment, having regard to the conditions under
which the ships operate. Italy has been called
on to include in its legislation clear provisions
outlining the limits of the power of inspection
in relation to imposing administrative mea-
sures, in accordance with the CJEU’s guidance.
Italy has so far failed to amend the relevant
legislation, and the detention and control of
NGO vessels continues to be a matter of politi-
cal debate.
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The CJEU’s preliminary ruling of 6 October
2021, in case C-35/20, concerned the applica-

tion of the requirements of proportionality un-
der EU law to national sentencing systems. A
Finnish citizen travelling to Estonia and back
by boat did not carry his passport with him,
and was subsequently fined. The Supreme
Court of Finland requested a preliminary rul-
ing from the CJEU to determine whether the
national penal provision was compatible with
an EU citizen’sright to freedom of movement,
and whether the punishment was proportion-
ate under EU law. The CJEU ruled that, while
EU law does not preclude national legislation
criminalising such behaviour, in these circum-
stances, the Finnish day-fine system constitut-
ed a criminal sanction disproportionate to
the seriousness of the offence (crossing the
border without a travel document), due to the
excessively high total monetary amount of
the fine (95,250 euros), which was determined
based on the boatman’s income.

The Supreme Court of Finland reiterated that
the day-fine system and the basic principles
of calculating the monetary amount of a day
fine are integral to the Finnish criminal justice
system. The Court was obliged, however, to
find a solution that aligned the proportional-
ity of the criminal sanction imposed with the

requirements of proportionality under Direc-

25 Sakari Melander, “How a Boat Trip to Estonia Challenged the

Foundations of the Finnish Sentencing System”, Verfassungs-
blog 23 August 2023.

J FREEDOM OF MOVEMENT AND SENTENCING POLICIES

tive 2004/38/EC and Article 49(3) of the Charter
of Fundamental Rights, as interpreted by the
CJEU in its ruling. To achieve proportionality,
the majority lowered the number of day fines
from 15 to five, reducing the total amount of
the fine to 58,310 euros. Nevertheless, from the
perspective of EU law, the total amount of the
fine might still be deemed disproportionate.

The Supreme Court of Finland did not express-
ly call for legislative change. The tension be-
tween the principled nature of the CJEU’s rul-
ing and the Finnish sentencing system has,
however, been pointed out in academic com-
mentary.? It has been argued that, while the
CJEU’s ruling is justifiable from the point of
view of EU law, the view on proportionality
adopted by the CJEU is too narrow, and often
in conflict with the broader requirements of
proportionality adopted in national criminal
justice systems.

Experts have predicted that, given the consid-
erable effects of case C-35/20 on the Finnish
sentencing system, it is likely that the ruling
will lead to more wide-reaching legislative
changes, possibly resulting in the increased
use of fixed fines, although the Constitutional
Law Committee of the Finnish Parliament has
traditionally seen such fines to be more prob-
lematic from the viewpoint of equality than
the day-fine system.
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CONCLUSION

The EU member states’ records of compliance
with the rulings of ECtHR and CJEU reveal com-
mon issues of concern. A major challenge lies
in laws and practices undermining access to
justice, including judicial and prosecutori-
al independence. The issues of concern have
been the politicisation of the bodies deciding
on judicial careers and resulting flaws in ju-
dicial appointment procedures, as well as the
abuse of judicial accountability mechanisms,
such as disciplinary and criminal proceedings
to target and silence outspoken judges, which
is made possible through influencing the bod-
ies in charge of such proceedings. The case law
signals that justice systems can be vulnerable
to political interference and pressure, where
political authorities seek to weaken checks

and balances and dismantle the rule of law.

There have also been issues with the imple-
mentation of rulings related to various vul-
nerable groups. These include asylum seek-
ers, with concerns in connection to refusals to
grant protection and disclose grounds for such
decisions invoking national security, as well
as to poor detention conditions, expulsions
despite the risk of ill-treatment, and ineffec-
tive judicial remedies against decisions of im-
migration authorities. The ECtHR segment of
the study has focused on judgments directed
at other vulnerable groups, such as detainees,

LGBTIQ+ persons, and patients of psychiatric
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hospitals. The CJEU part of the study has in-
vestigated follow-up to rulings touching upon
measures targeting civil society organisations
(including those working with vulnerable
groups) and academic institutions.

The study also reveals emerging themes, with
rulings that reveal the potential for abuse by
authorities if the laws the European Courts
found problematic remain in force. One such
theme concerns authorities’ access to person-
al data, the conditions of such access, and the
balance between personal data protection and

public security objectives.



4. KEY RECOMMENDATIONS

Stemming from the findings of our report, we propose the following key recommendations:

We recommend to the European Commission:

Integration of Implementation Data: The Commission should continue incorpo-
rating ECtHR judgment implementation data into its annual Rule of Law Report,
and systematically analyse and prominently feature compliance with CJEU rul-

ings.

On the one hand, non-compliance with ECtHR and CJEU rulings, regardless of their
subject matter, is intrinsically a rule of law issue. Respect for court rulings is integral
to a state that is run by laws, rather than by the absolute power of government. They
constitute the operative tool by which governmental power is kept in check by the
judiciary. If governments are able to exercise power without the limits placed upon
them by courts - for instance, by ignoring court judgments — then the rule of law is
compromised.

On the other hand, the European Courts have identified serious problems with ex-
ecutives’ control of judiciaries. There are also a range of judgments concerning the
protection of fundamental values that are necessary for maintaining a democratic
way of life in a state governed by the rule of law. These cover core issues such as
the protection of free speech, the right to peaceful protest, the need for a pluralistic
media environment, and the protection of the rights of vulnerable groups. Failure to
adhere to these specific rulings can directly impact the quality of checks and balances
and the overall state of the rule of law in a given member state, necessitating partic-

ular attention.

It is necessary, therefore, for the European Commission’s Rule of Law Reports to fo-
cus on the state of implementation of rulings that are connected to rule of law issues,
in the narrow sense. At the same time, it is of critical importance that the reports
do not lose sight of the overall level of implementation of ECtHR and CJEU rulings,
regardless of their thematic focus. This is with a view to accurately assessing and ad-
dressing the impact of non-compliance with European Courts’ judgments on the rule
of law, in the broadest sense.
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Targeted Recommendations: The Commission should issue specific recommen-
dations to states based on their implementation records of ECtHR and CJEU
judgments related to the rule of law, and expand its reports to cover democra-
cy and systemic fundamental rights violations, urging immediate action from

states with recurring issues.

It is of particular importance that the European Commission adds its weight to the ef-
fort to ensure timely and effective implementation of rulings of the European Courts,
through the formulation of targeted, pertinent recommendations to the member
states. At the very least, these should cover those rulings related to the independence
and impartiality of the judiciary, in the strictest sense, and to the protection of funda-
mental values that are necessary for maintaining a democratic way of life in a state
governed by the rule of law. Such attention is particularly necessary when judgments
have not been complied with over extended periods.

The expansion of the reports’ scope is furthermore justified because the application
of the rule of law and protection of human rights are interdependent and overlap-
ping objectives. Allowing long-term non-implementation of rulings of the European
Courts on matters pertaining to democracy and systemic violations of fundamental
rights to remain unaddressed ultimately contributes to the erosion of the rule of law

in the wider sense of the term.

In this context, it is welcome that the 2024 edition of the European Commission’s Rule
of Law Report calls for a few selected member states (e.g., Belgium) to implement the
final rulings of the ECtHR. It is nevertheless crucial that this approach be generalised
and systematically applied to other member states recording a similar or even more
significant degree of failure to effectively implement not only ECtHR, but also CJEU

rulings.

Utilisation of Enforcement Tools: The Commission should use all available tools,
including infringement procedures and financial pressure, to address member
states’ failures to implement CJEU judgments, leveraging related ECtHR judg-
ments as additional evidence.

In the case of persistent and/or long-term non-compliance with the CJEU rulings, the
European Commission should take more concrete enforcement action. The Commis-

sion could, in particular, refer the recalcitrant member state to the CJEU for a second



Key recommendations

time, under Article 260 of the TEU, and request the imposition of financial penalties
for non-compliance (should the latter be established by the Court), to incentivise the

governments to act.

The European Commission should, furthermore, make compliance with CJEU rulings
a condition of access to EU funds, where non-compliance affects the EU’s financial
interests. The ECtHR judgments identifying similar problems should be relied upon

as additional evidence about the gravity of underlying problems.

Enhanced Monitoring: The Commission should consider closer monitoring of the
implementation of CJEU judgments, including preliminary rulings, and explore

ways to support national-level mechanisms for their implementation.

To integrate data on compliance with CJEU rulings in the Rule of Law Report, the
Commission needs to closely monitor national follow-up to rulings. While the Com-
mission’s report on monitoring the application of EU law is a valuable resource, it
does not provide systemic and in-depth follow-up, especially in cases of rulings oth-
er than those resulting from infringement procedures. More comprehensive and
targeted collection of data will enable a more informed discussion on the extent of
non-compliance, which varies across countries and issues. A more nuanced analysis
may reveal (as ours has) that, even in countries with generally problematic rule of
law and compliance records, there are actors that comply with the CJEU prescrip-
tions. It will then be possible to identify both good practices and gaps in compliance,
and to support actors that enforce or call for the enforcement of EU law/rule of law.

This proposal is in line with the European Parliament Resolution of 28 February 2024,
calling on the Commission to set up a scoreboard dedicated to monitoring the imple-
mentation of the CJEU (and ECtHR) judgments related to democracy, rule of law, and

fundamental rights, and to fully integrate it into the annual Rule of Law Report.

In understanding the extent to which the CJEU prescriptions in rule of law-related
rulings are followed by national courts and/or executive authorities, it may be useful
to draw not only on state input, but also on the expertise and critical insights of in-
dependent experts and civil society organisations, such as those included in the EIN/
DRI report. The non-compliance issues can also be raised as part of engagement with

governments and stakeholders within the framework of national dialogues.
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Moreover, we suggest:

Prioritisation in EU Discussions: EU institutions should highlight the non-imple-
mentation of ECtHR and CJEU judgments as a priority rule of law issue in discus-

sions with member state governments and parliaments.

Such discussions can be helpful in raising the profile of the issue of non-compliance
and in supporting compliance communities. It would also enable the Commaission to
obtain up-to-date information on compliance challenges, be they in connection with
the mixed record of national courts in applying CJEU case law or the lack of political

will to implement necessary reforms required by ECtHR and CJEU rulings.

Funding for Implementation Activities: The EU should fund initiatives to en-
hance the implementation of ECtHR and CJEU judgments, particularly those led

by civil society organisations and the Council of Europe.

CIVIL SOCIETY ACTIVITIES

Civil society has a vital role to play in the implementation of court judgments. Civil
society actors, through their active engagement with a wide range of stakeholders
involved in implementation procedures, both at the national and at pan-European
levels, are a vital force for ensuring respect for and compliance with the European
Courts’ findings. The funding opportunities for this type of important work, never-
theless, leave a lot to be desired. A survey of European human rights NGOs indicat-
ed that the most common reason why civil society organisations did not do more
to promote the implementation of ECtHR judgments in their country was a lack of
funding for such work. To the knowledge of the authors of this report, there is no
large-scale funding mechanism devoted to supporting civil society’s work to promote
the implementation of ECtHR or CJEU judgments. The EU’s Citizens, Equality, Rights
and Values Programme (CERV) has been provided with a significant grant-making
budget to assist civil society in its activities to protect human rights, democracy, and
the rule of law. The CERV calls for tenders published to date, however, focus on the
EU Charter of Fundamental Rights or citizens’ participation in democracy, and not
the implementation of judgments of the ECtHR or the CJEU. It is of vital importance
that this gap be bridged.



Key recommendations

COUNCIL OF EUROPE ACTIVITIES

The Council of Europe’s new initiatives to promote ECtHR implementation, including
more ample technical support projects, a larger budget for the Department for the
Execution of Judgments, and parliamentary cooperation initiatives, require funds
far greater than the budget available to enable them to be carried out. As the one of
the main funders of Council of Europe project activities, the EU will have a key role
in supporting new initiatives to promote ECtHR implementation and ensuring that

these materialise in practice.
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ANNEX I: COUNTRY PROFILES FOR BOTH COURTS

Country Profile: AUSTRIA

e §
W

ECTHR:

(Low)
ECtHR leading judgments pending implemen-

tation

(Significant)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-
mentation.

(Low)

Average time leading judgments have been
pending implementation.

Austria’s overall ECtHR implementation re-
cord is good. The proportion of judgments
from the last ten years awaiting implemen-
tation has increased, due to the ECtHR de-
livering three more judgments in respect of
Austria over the last year, but it remains be-

low the EU average.
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It should be noted that Austria has complied
with its’ reporting obligations in all judg-

ments that are pending implementation.

Two examples of ECtHR judgments pend-

ing implementation in Austria

1 Administrative courts’ refusal to hold
oral hearings in social security dis-

putes (Pagitsch GMBH v. Austria), pend-

ing implementation since 2021.

2 Obligation imposed on a media compa-
ny to disclose data of authors of com-
ments posted on its internet news por-

tal (Standard Verlagsgesellschaft MBH v.
Austria), judgment final in March 2022.



https://hudoc.exec.coe.int/eng?i=004-58031
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-59987%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-59987%22]}

Country Profile: AUSTRIA

CJEU:

No Data available

CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, W]P RoL Index — 0.82/1, (re-
gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.84/1

(regional average: 0.75); criminal 0.86/1 (re-

gional average: 0.74)

For more about the Austrian justice system:
Austria — The Judiciary Map (judiciaryhub.eu)
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https://worldjusticeproject.org/rule-of-law-index/country/2023/Austria/Constraints%20on%20Government%20Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Austria/Civil%20Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Austria/Criminal%20Justice/
https://judiciaryhub.eu/country/austria/
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Country Profile: BELGIUM

ECTHR:

(Moderate)
ECtHR leading judgments pending implemen-

tation.

(Significant)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(Moderate)

Average time leading judgments have been

pending implementation.

The number of leading judgments in respect
of Belgium pending implementation remains
relatively stable in comparison with previous
years. Three of the main structural problems
that must be addressed by Belgium are: con-
ditions of detention in prison (Vasilescu v.
Belgium), inadequate care or ill-treatment of
persons with mental health problems in pris-

on (L.B. v. Belgium, Jeanty v. Belgium), and

the excessive length of criminal proceedings
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(Bell v. Belgium). Emerging issues also con-

cern the de facto irreducibility of a life sen-

tence (Horion v. Belgium) and the systemic

non-enforcement of judicial decisions order-
ing the authorities to give material assistance

and shelter to asylum seekers (Camara v. Bel-

gium).

Four examples of ECtHR judgments pend-

ing implementation in Belgium

41 Excessive length of judicial proceed-

ings (Bell v. Belgium), pending imple-

mentation since 2009.

2 Inadequate care of persons with men-
tal health problems detained in pris-

on psychiatric wings (L.B. v. Belgium),

pending implementation since 2013.

3 [Failure to properly review claims of

unfair elections (Mugemangango v. Bel-

gium), pending implementation since

2020.

4 Prison overcrowding and material
conditions of detention (Vasilescu v.
Belgium), pending implementation since

2015.



https://hudoc.exec.coe.int/ENG#{%22execidentifier%22:[%22004-1262%22]}
https://hudoc.exec.coe.int/ENG#{%22execidentifier%22:[%22004-1262%22]}
https://hudoc.exec.coe.int/ENG#{%22execidentifier%22:[%22004-1213%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-55767%22]}
https://hudoc.exec.coe.int/ENG#{%22execidentifier%22:[%22004-1201%22]}
https://hudoc.exec.coe.int/ENG#{%22execidentifier%22:[%22004-1213%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-55685%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-55685%22]}
https://hudoc.exec.coe.int/ENG#{%22execidentifier%22:[%22004-1262%22]}
https://hudoc.exec.coe.int/ENG#{%22execidentifier%22:[%22004-1262%22]}
https://hudoc.exec.coe.int/ENG#{%22execidentifier%22:[%22004-1201%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-63799%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-64375%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-64375%22]}
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Country Profile: BELGIUM

CJEU:

No Data available

CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WP RoL index — 0.78/1, (re-
gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil 0.86/1

(regional average: 0.75); criminal 0.85/1 (re-
gional average: 0.74)

For more about the Belgian justice system:

Belgium — The Judiciary Map (judiciaryhub.eu)
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https://worldjusticeproject.org/rule-of-law-index/country/2023/Belgium/Constraints%20on%20Government%20Powers/
https://judiciaryhub.eu/country/belgium/
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Country Profile: BULGARIA

ECTHR:
@® VERY SERIOUS PROBLEM

8 9 (Very high)

ECtHR leading judgments pending implemen-

tation.

5 3 0/ O igh)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

3 6 YEARS AND 9 MONTHS (High)

Average time leading judgments have been
pending implementation.

Bulgaria continues to have a very serious
problem regarding the implementation of
ECtHR judgments. The oldest leading judg-

ment is Kehayov v. Bulgaria, which concerns

poor conditions of detention in remand fa-
cilities and prisons, and lack of an effective
remedy; it has been pending implementa-
tion since 2005.2¢ Matters concerning torture,
ill-treatment, and the excessive use of force
by law enforcement agents have been on the
Committee of Ministers’ agenda since 2000
(these issues, originally examined under the

Velikova v Bulgaria group, which was closed

last year, continue to be examined under the

Dimitrov and Others group of cases, which is

pending since 2014).

Four examples of ECtHR judgments pend-

ing implementation in Bulgaria

41 Sanctions against the president of
the judges’ association in retaliation
against her criticism of the Supreme
Judicial Council and the executive

(Miroslava Todorova v. Bulgaria), pend-

ing implementation since 2022.

2 Systemic problem of ineffective inves-

tigations in respect of serious crimes

% 1t should be noted that the supervision of the Velikova v Bul-
garia judgment, which, as of last year, had been pending for 23
years, and which concerns torture, ill-treatment, and the exces-
sive use of force by law enforcement agents, ended in December
2023, as several significant measures have been taken to ad-
dress this issue. However, the supervision of remaining issues
(ill-treatment, death, or lack of timely medical assistance under
the responsibility of law enforcement agencies, and ensuring ef-
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fective investigations into such incidents or into the broader cir-
cumstances surrounding a killing during police operation and
effective domestic remedies) continue to be examined under

the Dimitrov and Others group of cases, which has been pending

since 2014. In fact, these issues have been brought to the au-
thorities’ implementation agenda for a much longer time, but,
as they have been moved under a more recent case, they have
less impact on the average time figure.


https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-3589%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-59583%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-3593%22]}
https://hudoc.exec.coe.int/ENG#{%22execidentifier%22:[%22004-3985%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-3593%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-3593%22]}
https://hudoc.exec.coe.int/ENG#{%22execidentifier%22:[%22004-3985%22]}
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(S.Z._v. Bulgaria, Kolevi v. Bulgaria),

pending implementation since 2009.

3 Deaths of institutionalised children
with disabilities resulting from gov-
ernment failures, and lack of effective
investigations (Nencheva and Others

V. Bulgaria), pending implementation
since 2013.

4 Unjustified refusals to register associ-
ations that represent minorities (Umo

Ilinden and Others v. Bulgaria), pending

implementation since 2006.

CJEU:
STRUGGLING COMPLIER

Number of rulings
covered by this study:

44

Full compliance (15.9%)
Partial compliance (31.8%)

B Failure to comply (25%)
Impossible to establish (27.3%)

Number and percentage of rulings pending compli-

ance for 2 years and more: 14 (56%)

Ordinary courts’ response: mixed

Political response: under-performance

W v
AN

CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WJP RoL index - 0.44/1, (re-

gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.47/1
(regional average: 0.75); criminal 0.45/1 (re-

gional average: 0.74)

For more about the Bulgarian justice system:

https://judiciaryhub.eu/country/bulgaria
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https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-1934%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-3557%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-3965%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-3965%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-3657%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-3657%22]}
https://worldjusticeproject.org/rule-of-law-index/country/2023/Bulgaria/Constraints%20on%20Government%20Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Bulgaria/Civil%20Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Bulgaria/Criminal%20Justice/
https://judiciaryhub.eu/country/bulgaria/
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Country Profile: BULGARIA

Commentary: The adherence of ordinary
courts to CJEU prescriptions is mixed. While
some courts adhere to CJEU guidance, the
necessary changes in legislation and prosecu-
torial, police, or other practices are typical-
ly not implemented. Over 50 per cent of the
rulings pending compliance have been so for

two years or more.

SELECTED INSTANCES OF
NON-COMPLIANCE

1

88

Failure to Comply:

C-282/20 ruling of 21 October 2021, EU law
precludes national legislation that fails to
provide a means to remedy errors in indict-
ments, prejudicing the right of the accused to
information about the charges following the

pre-trial hearing.

C-467/18, ruling of 19 September 2019, EU
law precludes national legislation that allows
committing persons to psychiatric hospitals
without enabling courts to verify that their
procedural rights were respected in prior pro-

ceedings.

C-393/19, ruling of 14 January 2021 and

C-505/20, ruling of 12 May 2022, on the lack of

an effective remedy for the third parties whose

property is frozen as alleged instrumentality

or as alleged proceeds of a criminal offence.

2 Partial compliance:

C-203/21. ruling of 10 November 2022, EU law
precluding national legislation allowing a na-
tional court to impose on a legal person a crim-
inal penalty for an offence for which a natural
person who has power to represent that legal
person is already liable, where that legal per-
son was not in a position to dispute the reality

of that offence.

C-608/21, ruling of 25 May 2023, on the need to
provide information about the grounds for de-
tention at the time of the deprivation of liberty
or shortly thereafter, and not only when the

legality of the detention is challenged in court.


https://curia.europa.eu/juris/document/document.jsf?text=&docid=247868&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2702812
https://curia.europa.eu/juris/document/document.jsf?text=&docid=217905&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2373082
https://curia.europa.eu/juris/document/document.jsf?text=&docid=236424&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2838950
https://curia.europa.eu/juris/document/document.jsf?text=&docid=267932&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2702812
https://curia.europa.eu/juris/document/document.jsf?text=&docid=274103&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2798615
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Country Profile: CROATIA

ECTHR:

(Moderate)
ECtHR leading judgments pending implemen-

tation.

(Moderate)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(Moderate)

Average time leading judgments have been
pending implementation.

Croatia has a moderate record of ECtHR im-
plementation. Croatian authorities are ac-
tively fulfilling their reporting obligations to
the Committee of Ministers; this has led to
the closure of five leading cases in 2023. The
main systemic fundamental human rights
problems concern the investigation of hate
crimes against LGBTIQ+ persons and collec-

tive expulsions of asylum seekers.

Four examples of ECtHR judgments pend-

ing implementation in Croatia

41 Lack of protection against unlawful

state surveillance (Dragojevic v. Croa-

tia), pending implementation since 2015.

2 Failure to investigate the motives of
hate crimes against LGBTIQ+ victims

(Sabalic v. Croatia), pending implemen-

tation since 2021.

3 Collective expulsions of asylum seek-
ers, and delays in processing detention
and asylum proceedings (M.H. and Oth-
ers v. Croatia), pending implementation

since 2022.

4 Statutory limitations on the use of
property by landlords, including
through the rent control scheme for
flats subject to protected leases (Statil-
eo v. Croatia group of cases), pending

implementation since 2014.
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https://hudoc.exec.coe.int/eng?i=004-12061
https://hudoc.exec.coe.int/eng?i=004-12061
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-57443%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-60187%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-60187%22]}
https://hudoc.exec.coe.int/#{%22execidentifier%22:[%22004-12093%22]}
https://hudoc.exec.coe.int/#{%22execidentifier%22:[%22004-12093%22]}
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CJEU:

Number and percentage of rulings pending compli-

Number of rulings
covered by this study:

2

Full compliance (50%)
Partial compliance (0%)
Failure to comply (50%)
Impossible to establish (0%)

ance for 2 years or more: 0 (0 %)

CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WJP RoL index 0.47/1, (re-

gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.54/1
(regional average: 0.75); criminal 0.47/1 (re-

gional average: 0.74)

For more about the Croatian justice system:

Croatia — The Judiciary Map (judiciaryhub.

eu)

Commentary: A rule of law-related case to
watch is Hann Invest (joined Cases C-554/21,
C-622/21 and C-727/21), on which the Advo-
cate General delivered an opinion on 26 Oc-
tober 2023. The case touches upon internal
judicial independence, as it focuses on the
question of whether a judicial panel can be
considered independent if its autonomous
decisions may be blocked by two bodies with-

in the structure of the same court.
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SELECTED INSTANCES OF
NON-COMPLIANCE

Failure to implement

C-726/21, ruling of 12 October 2023, (applicability
of the ne bis in idem principle — the CJEU calling
for change in national judicial practice) — given the
fact that CJEU ruling was issued relatively recently,
making a judgment on (non-) compliance some-

what premature.


https://worldjusticeproject.org/rule-of-law-index/country/2023/Croatia/Constraints%20on%20Government%20Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Croatia/Civil%20Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Croatia/Criminal%20Justice/
https://judiciaryhub.eu/country/croatia/
https://judiciaryhub.eu/country/croatia/
https://curia.europa.eu/juris/document/document.jsf?text=&docid=278512&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2798615
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Country Profile: CYPRUS

ECTHR:

(Low)
ECtHR leading judgments pending implemen-

tation.

(High)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(Moderate)

Average time leading judgments have been

pending implementation.

Cyprus has a moderately poor ECtHR imple-
mentation record. The main human rights is-
sues pending in Cyprus concern conditions of

detention in prison (Danilczuk v. Cyprus) and

conditions of detention pending deportation,

in several police stations (Khanh v. Cyprus).

Two examples of ECtHR judgments pend-

ing implementation in Cyprus

1 Poor conditions of detention (Danilczuk

v. Cyprus), pending implementation
since 2018.

2 Excessive length of criminal proceed-

ings (Foutas Aristidou v. Cyprus), pend-

ing implementation since 2022.
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https://hudoc.exec.coe.int/eng?i=004-50007
https://hudoc.exec.coe.int/#{%22execidentifier%22:[%22004-50919%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-50007%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-50007%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-60475%22]}
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Country Profile: CYPRUS

CJEU:

No Data available

CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WJP RoL index - /0,62/1, (re-
gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil 0.76/1
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(regional average: 0.75); criminal 0.76/1 (re-

gional average: 0.74)

For more about the Cypriot justice system:
Cyprus — The Judiciary Map (judiciaryhub.eu)



https://worldjusticeproject.org/rule-of-law-index/country/2023/Cyprus/Constraints%20on%20Government%20Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Cyprus/Civil%20Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Cyprus/Criminal%20Justice/
https://www.google.com/url?q=https://judiciaryhub.eu/country/cyprus/&sa=D&source=docs&ust=1726428877286221&usg=AOvVaw1LhYMl0NqRKBpi1NXtwfeJ

Annexes

Country Profile: CZECHIA

ECTHR:

(Very low)

ECtHR leading judgments pending implemen-
tation

(Moderately low)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(Significant)

Average time leading judgments have been

pending implementation.

Czechia has a good ECtHR implementation
record. The small increase in the proportion
of leading judgments from the last ten years
that are pending implementation (from 18 to
24 per cent) is explained by the delivery of
two new ECtHR judgments in 2023.

Czechia has set in place a strong ECtHR im-
plementation mechanism at the national
level, which can serve as a good practice for
other member states facing difficulties with

ECtHR implementation.

That notwithstanding, it is problematic that

the D.H. v the Czech Republic case — con-

cerning discrimination in education against
Roma children - has been pending since
2007; a range of measures have been taken
by the authorities over the years aimed at ad-
dressing this case, but further steps are still

required.

Two examples of ECtHR judgments pend-

ing implementation in Czechia

4 Discriminatory segregation of Roma
children in special schools, based on

their ethnicity (D.H. and Others v. the

Czech Republic), pending implementa-

tion since 2007.

2 Excessive length of detention pending
extradition, due to serious delays in

asylum proceedings (Komissarov v. the

Czech Republic), judgment final in May
2022.
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https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-31%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-31%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-60317%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-60317%22]}
https://hudoc.exec.coe.int/eng?i=004-31
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Country Profile: CZECHIA

CJEU:

No Data available

CONTEXTUAL INFORMATION

“Government powers are effectively limited

by the Judiciary”, WP RoL index — 0.72/1, (re-

gional average: 0.71)

“Justice [system] is free of improper govern-

ment influence”, WJP RoL index: civil 0.74/1
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(regional average: 0.75); criminal 0.82/1 (re-
gional average: 0.74)

For more about the Czech justice system:
Czechia — The Judiciary Map (judiciaryhub.eu)



https://worldjusticeproject.org/rule-of-law-index/country/2023/Czechia/Constraints%20on%20Government%20Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Czechia/Civil%20Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Czechia/Criminal%20Justice/
https://www.google.com/url?q=https://judiciaryhub.eu/country/czechia/&sa=D&source=docs&ust=1726429445091264&usg=AOvVaw3k__HbuRu7LqEoAYHzQuM5
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ECTHR:

(Very low)
ECtHR leading judgments pending implemen-

tation

(High)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(Low)

Average time leading judgments have been

pending implementation.

Denmark has a very good ECtHR implemen-
tation record; it is one of the best in the EU,
which is mostly due to the overall high Con-
vention-compliance record of the country
(low number of violation judgments, in first
place). The proportion of leading judgments
rendered in the last ten years that are still
pending implementation is high because,
out of a small number of such judgments
rendered in respect of Denmark in the last
decade (six), only half have so far been fully

implemented.

Denmark’s unimplemented judgments con-

cern unlawful restraints in psychiatric hos-

pitals (Aggerholm v. Denmark), expulsion
orders against settled migrants (Savran v.
Denmark), and the refusal to allow the adop-
tion of children born abroad through surro-

gacy (K.K. and Others v. Denmark). Inter alia,

the Danish authorities must introduce fur-
ther measures to decrease the use of belt fix-

ation in psychiatric institutions.

Two examples of ECtHR judgments pend-

ing implementation in Denmark

41 Degrading treatment of a psychiatric

patient (Aggerholm v. Denmark), pend-

ing implementation since 2020.

2 Refusal to allow the adoption of chil-
dren born abroad through surrogacy

(K.K. and Others v. Denmark), pending

implementation since March 2023.
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https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-56537%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-62889%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-56537%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-59071%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-59071%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-62889%22]}
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Country Profile: DENMARK

CJEU:

No Data available

CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WJP RoL index — 0.95/1, (re-
gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil 0.91/1
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(regional average: 0.75); criminal 0.94/1 (re-

gional average: 0.74)

For more about the Danish justice system:
Denmark — The Judiciary Map (judiciaryhub.

eu)



https://worldjusticeproject.org/rule-of-law-index/country/2023/Denmark/Constraints%20on%20Government%20Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Denmark/Civil%20Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Denmark/Criminal%20Justice/
https://judiciaryhub.eu/country/denmark/
https://judiciaryhub.eu/country/denmark/

Annexes

Country Profile: ESTONIA

ECTHR:

(Very low)
ECtHR leading judgments pending implemen-

tation

(Low)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(Low)

Average time leading judgments have been
pending implementation.

Estonia has a very good implementation re-
cord, and the best implementation record
among the Baltic States. In the Sdrgava case,
which concerns data protection, the author-
ities have demonstrated the political will to
resolve the underlying problem, having al-
ready prepared draft legislative amendments
following the delivery of the judgment in

February 2022.

Two examples of human rights problems

that are yet to be fully resolved in Estonia

1 Failure to conduct an effective crimi-

nal investigation into sexual abuse al-

legations (R.B. v. Estonia), pending im-

plementation since September 2021.

2 Lack of sufficient procedural safe-
guards to protect privileged data
during seizure and examination of a
lawyer’s laptop and mobile telephone

(Sdrgava v. Estonia), pending implemen-

tation since 2022.
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https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-59837%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-58557%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-59837%22]}
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Country Profile: ESTONIA

CJEU:

Number of rulings
covered by this study:

3

Full compliance (66.66%)

Partial compliance (33.33%)
B Failure to comply (0%)

Impossible to establish (0%)

Number and percentage of rulings pending compli-

ance for 2 years or more: 1 (100%)

Ordinary courts’ response: adequate

Political response: mixed

W v
A 4838000

CONTEXTUAL INFORMATION

“Government powers are effectively limited

by the Judiciary”, WJP RoL index 0.83/1, (re-

gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.87/1
(regional average: 0.75); criminal 0.86/1 (re-

gional average: 0.74)

For more about the Estonian justice system:

https://judiciaryhub.eu/country/estonia/

Commentary: There was an active political
debate in Estonia regarding the Electronic
Communications Act immediately after the
CJEU decision in case C-746/18. Officials have
argued that the storage of personal data did
not constitute a significant intrusion, and did
not strongly infringe on the right to private
life.
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SELECTED INSTANCES OF
NON-COMPLIANCE

Partial compliance

C-746/18, ruling of 2 March 2021, (the CJEU found
domestic law regarding the storage of data collect-
ed by the telecommunications companies contrary
to EU law, but the law has not been changed; a
criminal law provision which allows receiving data
from a telecommunications company with the per-
mission of the Prosecutor’s Office was found con-

trary to EU law, and subsequently changed).


https://curia.europa.eu/juris/document/document.jsf?text=&docid=238381&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2859149
https://worldjusticeproject.org/rule-of-law-index/country/2023/Estonia/Constraints%20on%20Government%20Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Estonia/Civil%20Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Estonia/Criminal%20Justice/
https://judiciaryhub.eu/country/estonia/

Annexes

Country Profile: FINLAND

ECTHR:

(Very low)
ECtHR leading judgments pending implemen-

tation

(Moderately low)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(Very high)
Average time leading judgments have been
pending implementation.

Finland’s ECtHR implementation record is
good, having significantly improved over
last year. The closure of several cases in the
course of 2023 has led to a tangible improve-
ment in the proportion of pending leading
cases from the last decade. The only two judg-
ments that were still pending implementa-
tion at the beginning of 2024 were delivered
in 2012 and 2014, respectively. This explains
why the average implementation time re-

mains very high.

Example of one ECtHR judgment pending

implementation in Finland

Violation of the right not to be punished
twice due to criminal and administrative
proceedings being applied to the same facts

(NWykanen v. Finland), pending implementa-

tion since 2014.
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https://hudoc.exec.coe.int/eng?i=004-6022
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Country Profile: FINLAND

CJEU:

Number of rulings
covered by this study:

2

Full compliance (0%)

Partial compliance (100%)
M Failure to comply (0%)

Impossible to establish (0%)

Number and percentage of rulings pending compli-

ance for 2 years or more: 2 (100 %)

SELECTED INSTANCES OF
NON-COMPLIANCE

Partial compliance

C-35/20, ruling of 6 October 2021 (EU law preclud-
ing rules on criminal sanctions by which a mem-
ber state makes crossing the border without a valid
identity card or passport punishable by fine, where
such a fine is not proportionate to the seriousness

of the offence, which is of a minor nature).
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CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WJP RoL index 0.90/1, (re-

gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.90/1
(regional average: 0.75); criminal 0.99/1 (re-

gional average: 0.74)

For more about the Finnish justice system:

https://judiciaryhub.eu/country/finland/



https://curia.europa.eu/juris/document/document.jsf?text=&docid=247057&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1372643
https://worldjusticeproject.org/rule-of-law-index/country/2023/Finland/Constraints%20on%20Government%20Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Finland/Civil%20Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Finland/Criminal%20Justice/
https://judiciaryhub.eu/country/finland/
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Country Profile: FRANCE

“time pending indicator” (from 2 years and
11 months last year) resulted from the fact
that the majority of the leading cases closed
in 2023 were newer judgments, the majority
of which had been pending implementation
for up to 3 years. France continues to have a
better implementation rate than neighbour-

ECTHR: ing Belgium, Germany, Italy, and Spain.

Fundamental human rights issues include
(Moderately low) the inadequacy of prison conditions, which

continue to worsen (J.M.B. v. France); and the

ECtHR leading judgments pending implemen-

i non-enforcement of decisions ordering im-

proved reception conditions for asylum-seek-

(Moderate) ers (M.K. and Others v. France). In fact, al-
most half of the pending leading judgments

Proportion of leading judgments rendered in in France concern the rights of asylum seek-

the last ten years that are still pending imple- ers and migrants. Worryingly, in 2023, the

Il French authorities failed to respect an ECtHR
(Moderate) interim measure regarding the expulsion of
Average time leading judgments have been an Uzbekistani back to Uzbekistan, and went

pending implementation ahead with the expulsion, despite the immi-

nent risk of irreparable harm to the appli-

France has an overall moderate ECtHR im- cant.
plementation record. The closure of the
supervision of nine leading cases in 2023,
which concerned, inter alia, excessive use
of force by the police, and insufficiency of
measures to protect children from parental
abuse explains the decrease in the propor-
tion of pending leading judgments rendered
in the last ten years (from 36 per cent last

year). On the contrary, the increase in the
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https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-55363%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-62868%22]}
https://www.lemonde.fr/societe/article/2023/12/01/la-france-procede-a-l-expulsion-en-passant-outre-une-decision-de-la-cedh-pour-la-premiere-fois_6203343_3224.html
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Country Profile: FRANCE

Three examples of ECtHR judgments pend-

ing implementation in France

1 Poor conditions of detention and over-
crowding, and lack of an effective pre-

ventive remedy ([.M.B. v. France), pend-

ing implementation since 2020.

2 Collection and storage of personal data

(Drelon v. France), pending implementa-

tion since 2022.

3 Disproportionate convictions for ex-
ercising freedom of expression (Rouil-
lan v. France), pending implementation

since 2022.

CJEU:

Number of rulings
covered by this study:

7

Full compliance (85.72%)

Partial compliance (14.28%)
B Failure to comply (0%)

Impossible to establish (0%)

Number and percentage of rulings pending compli-

ance for 2 years or more: 1 (100 %)

102

constitutional court: non-confrontational, surrepti-

tious challenge of EU law

W W
S,
CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WJP RoL index 0.67/1, (re-

gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.76/1
(regional average: 0.75); criminal 0.67/1 (re-

gional average: 0.74)

For more about the French justice system:

France — The Judiciary Map (judiciaryhub.eu)



https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-61391%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-61391%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-55363%22]}
https://hudoc.exec.coe.int/eng#{%22execidentifier%22:[%22004-62260%22]}
https://worldjusticeproject.org/rule-of-law-index/country/2023/France/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/France/Civil Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/France/Criminal Justice/
https://judiciaryhub.eu/country/france/
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Country Profile: FRANCE

Commentary: The CJEU’s ruling of 6 October
2020, C-511/18 (La Quadrature du Net and
Others v Premier ministre and Others), ad-
dressed the balance between personal data
protection and public security objectives,
and access by security and intelligence ser-
vices to telecommunications data. The CJEU
cautioned against laws providing, as a pre-
ventive measure, for the general and indis-
criminate retention of traffic and location
data, but noted that targeted retention may
be permissible to safeguard national securi-
ty, where the threat is genuine, if it is subject
to effective review.

In response, the Conseil d’Etat established
an exception to the primacy of EU law, indi-
cating that national security concerns could
justify exceptions to EU data-protection laws.
Academic commentators have warned that
the approach followed by the Conseil d’Etat
is surreptitious rather than obviously con-
frontational, and could be more efficient in
challenging the implementation of EU funda-
mental rights standards within the member
states. The French court may have provided a
tempting alternative for national courts and
governments that are uneasy with aspects
of the CJEU case law. By openly challenging
the EU’s legal order both in its form (the rul-
ing), as well as in its substance (the Charter of
Fundamental Rights), France might be doing
both: paving the way for further weakening

of the Rule of Law across the EU, and possi-

bly also paving the way for more challenges
coming from France on other issues. It seems
that the French Conseil d’Etat and Constitu-
tional Council confirmed the general grounds
introduced here to allow for exceptions to the

primacy of EU law in later rulings.

SELECTED INSTANCES OF
NON-COMPLIANCE

Partial compliance

C-511/18 (La Quadrature du Net and Others v Pre-
mier ministre and Others), ruling of 6 October 2020
(the balancing of the protection of personal data vs
public security objectives, and access by security
and intelligence services to mass-collected telecom-

munications data).
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=232084&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=9318713
https://www.researchgate.net/publication/357439049_National_Security_Concerns_as_an_Exception_to_EU_Standards_on_Data_Protection
https://verfassungsblog.de/a-securitarian-solange/
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Country Profile: GERMANY

ECTHR:

(Low)

ECtHR leading judgments pending implemen-

tation.

(Significant)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(Moderate)

Average time leading judgments have been

pending implementation.

Germany has a moderate ECtHR implemen-
tation record. As of January 2024, the Ger-
man authorities had complied with their re-
porting obligations in all of the 10 pending
leading cases, by submitting action plans or
action reports. This demonstrates that the
German authorities are engaging with the
implementation process. Nevertheless, more
rigorous action is required to address the

problems identified by the ECtHR in a timely

104

manner.
Among the most significant problems Germa-

ny still needs to resolve, Hentschel and Stark

v. Germany requires, for example, that the
authorities address specific issues regarding
the effectiveness of investigations into police
ill-treatment allegations during interven-

tions.

Three examples of ECtHR judgments pend-

ing implementation in Germany

1 Lack of procedural safeguards when
investigating lawyers’ bank accounts

(Sommer v. Germany), pending imple-

mentation since 2017.

2 Failure to investigate allegations of

police brutality (Hentschel and Stark
v. Germany), pending implementation
since 2018.

3 Unjustified and repeated strip search-

es in prison (Roth v. Germany), pending

implementation since 2021.



https://hudoc.exec.coe.int/eng?i=004-48339
https://hudoc.exec.coe.int/eng?i=004-48983
https://hudoc.exec.coe.int/eng?i=004-48983
https://hudoc.exec.coe.int/eng?i=004-56713
https://hudoc.exec.coe.int/ENG?i=004-48983
https://hudoc.exec.coe.int/ENG?i=004-48983
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Country Profile: GERMANY

CJEU:

Number of rulings
covered by this study:

20

Full compliance (95%)

Partial compliance (5%)

M Failure to comply (0%)

Impossible to establish (0%)

Number and percentage of rulings pending compli-
ance for 2 years or more: 1 (100 %)

Constitutional Court: occasional, non-systemic
challenge to the CJEU authority

W W
F S

CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WP RoL index -0.86/1, (re-

gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.90/1
(regional average: 0.75); criminal 0.90/1 (re-
gional average: 0.74)

For more about the German justice system:
Germany — The Judiciary Map (judiciaryhub.

eu)

Commentary: In 2019, the CJEU ruled, af-
ter preliminary ruling requests from Irish
courts, that Germany’s prosecution services
being subjected to orders of the ministries
of justice, could not be considered indepen-
dent “issuing judicial authorities” within
the meaning of the Framework Decision
2002/584 on the European Arrest Warrant.
The government proposed reforms to lim-
it ministerial powers, but no legislation has
been adopted yet.

Commentators saw the 2020 declaration by
the German Constitutional Court that the CJEU
ruling concerning the Public Sector Purchase
Programme (PSPP) of the European Central

Bank (ECB) was ultra vires as a concerning
development. They worried this could be
copied by other constitutional courts. Unlike
other courts, however, the German Constitu-
tional Court is independent, and exercises its
ultra vires review with restraint.

SELECTED INSTANCES OF
NON-COMPLIANCE

Partial compliance

Joined Cases C-508/18 and C-82/19 PPU, ruling
of 27 May 2019, (failure to change legislation that
makes German prosecutors subject to ministerial
orders, endangering their independence).
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https://curia.europa.eu/juris/document/document.jsf;jsessionid=ADF0B66735403CECD85E95E8B3E15135?text=&docid=214466&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1636841
https://worldjusticeproject.org/rule-of-law-index/country/2023/Germany/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Germany/Civil Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Bulgaria/Criminal Justice/
https://judiciaryhub.eu/country/germany/
https://judiciaryhub.eu/country/germany/
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Country Profile: GREECE

ECTHR:

(Moderate)
ECtHR leading judgments pending implemen-

tation.

(Moderate)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(High)
Average time leading judgments have been

pending implementation.

Greece continues to have a problematic
ECtHR implementation record. While Greece
is, in general, engaging with the implementa-
tion process, issues regarding the refusal to
register non-profit associations for Turkish

minorities (Bekir-Ousta and Others v. Greece;

27 GCR, “Information Note on interventions and on interim mea-
sures granted by the ECtHR in cases regarding pushbacks”, 3

House of Macedonian Civilization and Oth-

ers v. Greece) remain an important pocket of
resistance. Furthermore, Greek authorities
must take measures to address freedom of
expression violations due to civil and crimi-
nal defamation proceedings against journal-

ists (in relation to the Katrami v. Greece and

Vasilakis v. Greece groups of cases); the au-

thorities must also take measures to address
police brutality and conduct effective investi-
gations, an issue first identified by the ECtHR

in 2004 (in the Sidiripoulos and Papakostas

group of cases).

Furthermore, according to civil society re-

ports, Greek authorities have refused to com-
ply with many interim measures delivered
by the Court over the course of 2023, which
concerned immediate assistance to and the
rescue and non-removal of persons in dis-
tress on the border. The authorities appear to
continue unlawfully removing migrants from
Greek territory, in defiance of Court orders,?
and despite the risk of irreparable harm to
them.?® In one case, two ECtHR interim mea-
sure decisions ordering the authorities to
provide emergency assistance to a group of
50 people at the Greek-Turkish border and
to refrain from pushing them back were not

able to prevent these violations.*

% Alarmphone.org, “48 Days Back and Forth at the Turk-
ish-Greek Land Border”, 11 January 2024; Alarmphone.org, “Ev-

December 2023.

28 For instance, B.M. v. Greece App No 29860/23, Order of 1 Au-
gust 2023; H.A. v. Greece App No 27303/23, Order of 12 July 2023;
M.D. v. Greece App No 13532/23, Order of 30 March 2023.
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ros: The Brutal Face of the European Border Regime”, 7 August
2023; Alarmphone.org, “Evros One Week on: Another Chapter in
the Deadly European Border Regime”, 15 August 2023.



https://hudoc.exec.coe.int/eng?i=004-15567
https://hudoc.exec.coe.int/eng?i=004-15697
https://hudoc.exec.coe.int/eng?i=004-15697
https://hudoc.exec.coe.int/eng?i=004-15699
https://hudoc.exec.coe.int/eng?i=004-15593
https://hudoc.exec.coe.int/eng?i=004-49397
https://rsaegean.org/wp-content/uploads/2024/01/RoL2024_JointSubmission_CSO_Greece.pdf
https://rsaegean.org/wp-content/uploads/2024/01/RoL2024_JointSubmission_CSO_Greece.pdf
https://gcr.gr/en/news/item/1984-information-note/
https://gcr.gr/en/news/item/1984-information-note/
https://alarmphone.org/en/2024/01/11/48-days-back-and-forth-at-the-turkish-greek-land-border/?post_type_release_type=post
https://alarmphone.org/en/2024/01/11/48-days-back-and-forth-at-the-turkish-greek-land-border/?post_type_release_type=post
https://alarmphone.org/en/2023/08/07/evros-the-brutal-face-of-the-european-border-regime/?post_type_release_type=post
https://alarmphone.org/en/2023/08/07/evros-the-brutal-face-of-the-european-border-regime/?post_type_release_type=post
https://alarmphone.org/en/2023/08/15/evros-one-week-on-another-chapter-in-the-deadly-european-border-regime/?post_type_release_type=post
https://alarmphone.org/en/2023/08/15/evros-one-week-on-another-chapter-in-the-deadly-european-border-regime/?post_type_release_type=post
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Four examples of ECtHR judgments pend-

ing implementation in Greece

Disproportionate convictions and

fines for journalism carried out in

good faith (Katrami v. Greece; Vasilakis
V. Greece), pending implementation

since 2008.

Police torture and ill-treatment (Sid-

iropoulos and Papakostas v. Greece),

pending implementation since 2004.

Refusal to register non-profit asso-
ciations for particular minorities

(Bekir-Ousta and Others v. Greece; House

of Macedonian Civilization and Others v.

Greece), pending implementation since

2008 and 2015, respectively.

Conditions of detention of asylum
seekers and irregular migrants, and
lack of an effective remedy to chal-

lenge them (M.S.S. v. Greece), pending

implementation since 2011.

CJEU:

No Data available

CONTEXTUAL INFORMATION S

“Government powers are effectively limited by the For more about the Greek justice system: Greece

Judiciary”, WP RoL index — 0.72/1, (regional aver- — The Judiciary Map (judiciaryhub.eu)

age: 0.71)

“Justice [system] is free of improper government
influence”, WJP RoL index: civil 0.60/1 (regional av-

erage: 0.75); criminal 0.55/1 (regional average: 0.74)
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https://hudoc.exec.coe.int/eng?i=004-15699
https://hudoc.exec.coe.int/eng?i=004-15593
https://hudoc.exec.coe.int/eng?i=004-15593
https://hudoc.exec.coe.int/eng?i=004-49397
https://hudoc.exec.coe.int/eng?i=004-49397
https://hudoc.exec.coe.int/eng?i=004-15567
https://hudoc.exec.coe.int/eng?i=004-15697
https://hudoc.exec.coe.int/eng?i=004-15697
https://hudoc.exec.coe.int/eng?i=004-15697
https://hudoc.exec.coe.int/eng?i=004-1219
https://worldjusticeproject.org/rule-of-law-index/country/2023/Greece/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Greece/Civil Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Greece/Criminal Justice/
https://judiciaryhub.eu/country/greece/
https://judiciaryhub.eu/country/greece/

Annexes

Country Profile: HUNGARY
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ECTHR:
@® VERY SERIOUS PROBLEM

4 5 (Fifth highest figure in the EU)
ECtHR leading judgments pending implemen-
tation.

76 0/0 (Very high)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

B3 6 YEARS AND 2 MONTHS (High)

Average time leading judgments have been
pending implementation.

Hungary continues to have one of the poor-
est records in the EU regarding implementa-
tion of leading judgments of the ECtHR.

An important number of these judgments
concern issues highly pertinent to the rule of
law, including freedom of expression of judg-
es and legislative shortcomings that hinder

judicial independence (Baka v. Hungary), ac-

cess to public information (Kenedi v. Hunga-

ry), freedom of assembly (Patyi and Others),

denial of journalists’ access to reception cen-

tres for asylum seekers (Szurovecz v. Hunga-

ry), and more.

The Patyi and Others case, pending imple-

mentation since 2009, is one of the oldest
pending leading cases; it concerns violations
of the right to freedom of assembly, due to
demonstration bans that were either unjus-
tified or devoid of a legal basis. Legislative
reforms have been undertaken by the au-

thorities, but civil society organisations point

to key administrative obstacles that are built
into the Hungarian regulation and hinder the

exercise of freedom of assembly in practice.

Four examples of ECtHR judgments pend-

ing implementation in Hungary

1 Systemic threats to judicial indepen-

dence (Baka v. Hungary, pending imple-

mentation since 2016).

2 Ill-treatment by police officers and a
lack of effective investigations there-

in (Gubacsi v. Hungary, pending imple-

mentation since 2011).

3 Laws enabling secret surveillance of
“virtually anyone” by the state (Szabo

and Vissy v. Hungary), pending imple-

mentation since 2016.

4. Discriminatory assignment of Roma
children to schools for children with
mental disabilities (Horvath and Kiss

v. Hungary), pending implementation
since 2013.
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https://hudoc.exec.coe.int/eng?i=004-10859
https://hudoc.exec.coe.int/eng?i=004-11114
https://hudoc.exec.coe.int/eng?i=004-11114
https://hudoc.exec.coe.int/eng?i=004-10495
https://hudoc.exec.coe.int/eng?i=004-54945
https://hudoc.exec.coe.int/eng?i=004-54945
https://hudoc.exec.coe.int/eng?i=004-10495
https://hudoc.exec.coe.int/eng?i=DH-DD(2023)1179E
https://hudoc.exec.coe.int/eng?i=DH-DD(2023)1179E
https://hudoc.exec.coe.int/eng?i=004-10859
https://hudoc.exec.coe.int/eng?i=004-10515
https://hudoc.exec.coe.int/eng?i=004-10745
https://hudoc.exec.coe.int/eng?i=004-10745
https://hudoc.exec.coe.int/eng?i=004-10905
https://hudoc.exec.coe.int/eng?i=004-10905
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CJEU:
STRUGGLING COMPLIER

Number of rulings
covered by this study:

19

Full compliance (26.4 %)
Partial compliance (52.6 %)

B Failure to comply (10.5 %)
Impossible to establish (10.5 %)

Number and percentage of rulings pending compli-
ance for 2 years or more: 8 (66.66 %)

Ordinary courts’ response: mixed;

constitutional court: hindering compliance through
indirect rejection of CJEU guidance.

Political response: hostility and/or under-perfor-
mance

CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WJP RoL index - 0.39/1, (re-

gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.33/1
(regional average: 0.75); criminal 0.31/1 (re-
gional average: 0.74)

For more about the Hungarian justice system:
https://judiciaryhub.eu/country/hungary/

Commentary: Despite a mixed record, Hun-
garian courts’ adherence to CJEU rulings
is a key reason for the country’s somewhat
acceptable compliance rates. Political au-
thorities often fail to act on rulings requiring

changes in legislation or practice and, when

they do, their responses are frequently de-
layed and inadequate. The Constitutional
Court is seen as an obstacle to compliance,
providing justifications for governmental

non-compliance.
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https://worldjusticeproject.org/rule-of-law-index/country/2023/Hungary/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Hungary/Civil Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Hungary/Criminal Justice/
https://judiciaryhub.eu/country/hungary/
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SELECTED INSTANCES OF
NON-COMPLIANCE

. Failure to comply:

C-823/21 (Commission vs Hungary), ruling of 22

June 2023, Hungary’s Failure to provide third-coun-
try nationals or stateless persons with effective ac-
cess to international protection procedures in line
with EU law.

C-808/18 (Commission v Hungary), ruling of 17

December 2020, Hungary’s failure to ensure ac-
cess to international protection procedures, guar-
antee that applicants for international protection
can remain in Hungary pending a final decision on
their appeal, and addressing the removal of illegal-
ly staying third-party nationals. The CJEU imposed
a fine for non-compliance in case 123/22, 13 June
2024.
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II. Partial compliance

C-159/21, ruling of 22 September 2022, the CJEU
confirming the right of applicants for international
protection to access to the grounds of the asylum
authority’s refusal to grant protection, even if the
information contained therein pertains to nation-
al security; national courts adhering to the CJEU
ruling and ordering a new procedure, in which the
grounds are disclosed; failure to amend legislation
in line with the CJEU ruling; security agencies re-

fusing disclosure, invoking national security risk.

C-564/19 (IS case), ruling of 23 November 2021,
failure to address the effects of the binding prec-
edential decision of the Hungarian supreme court
(Kuria), the content of which was found contrary to
EU law by the CJEU.


https://curia.europa.eu/juris/document/document.jsf?text=&docid=274870&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2798615
https://curia.europa.eu/juris/document/document.jsf?text=&docid=235703&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2411970
https://curia.europa.eu/jcms/upload/docs/application/pdf/2024-06/cp240099en.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=266106&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2702812
https://curia.europa.eu/juris/document/document.jsf?text=&docid=249861&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2702812

Annexes

Country Profile: IRELAND

fact that Ireland is not a jurisdiction gener-
ating violation-finding judgments in general:
another two leading judgments delivered in
the past ten years in respect of Ireland have
already been implemented. While Ireland
does not have a widespread implementation
problem and the authorities fulfil their re-
ECTHR: porting obligations for the two pending judg-
ments, the authorities should promptly take
further general measures to fully implement

(Very low) them.
For the implementation of O’Keeffe v. Ireland,

ECtHR leading judgments pending implemen-
Ce in particular, the authorities should still take

measures to ensure that adequate redress is
(High) offered in relation to claims for historic abus-

es in schools.
Proportion of leading judgments rendered in

the last ten years that are still pending imple-

mentation.

(Very High) Two ECtHR judgments pending implemen-

Average time leading judgments have been tation in Ireland

pending implementation.
41 (Historical allegations of sexual abuse

of children (O’Keeffe v. Ireland), pend-

Ireland has a good ECtHR implementation re-
cord, stable in comparison with last year. The ing implementation since 2014.
two leading judgments in respect of Ireland 2

(O’Keeffe v. Ireland and McFarlane v. Ireland)

Excessive length of court proceedings

(McEarlane v. Ireland), pending imple-

have been pending implementation for a very mentation since 2010

long time, since 2014 and 2010, respectively.

This is the longest average time ECtHR judg-

ments have been pending implementation in
any EU state. The proportion of leading cases

pending implementation is high due to the

111


https://hudoc.exec.coe.int/eng?i=004-1946
https://hudoc.exec.coe.int/eng?i=004-1944
https://hudoc.exec.coe.int/eng?i=004-1946
https://hudoc.exec.coe.int/eng?i=004-1946
https://hudoc.exec.coe.int/eng?i=004-1944
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CJEU:

Number of rulings
covered by this study:

19

Full compliance (94.73%)
Partial compliance (0%)

B Failure to comply (5.26%)
Impossible to establish (0%)

Number and percentage of rulings pending compli-

ance for 2 years or more: 0 (0 %)

Ordinary courts’ response: close to full adherence

CONTEXTUAL INFORMATION

“Government powers are effectively limited

by the Judiciary”, WJP RoL index 0.83/1, (re-

gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.93/1
(regional average: 0.75); criminal 0.85/1 (re-

gional average: 0.74)

For more about the Irish justice system:

https://judiciaryhub.eu/country/ireland/

Commentary: The only ruling not (yet) com-
plied with — C-84/22 — is relatively recent and

awaits a ruling from the High Court.
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SELECTED INSTANCES OF
NON-COMPLIANCE

C-84/22 - Right to Know, CLG v. An Taoiseach,
ruling of 23 November 2023, right of access to en-
vironmental information. balanced against cabinet

confidentiality.


https://curia.europa.eu/juris/document/document.jsf?text=&docid=280064&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=4158135
https://worldjusticeproject.org/rule-of-law-index/country/2023/Ireland/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Ireland/Civil Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Ireland/Criminal Justice/
https://judiciaryhub.eu/country/ireland/
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The Abenavoli v. Italy and Ledonne v. Italy

(no.1) groups of judgments, pending imple-
mentation since 1997 and 1999, require ad-
ministrative and criminal justice reforms
¢ aimed at reducing the length of proceedings.
‘ Important reforms undertaken by the au-
( thorities have led to improvements in the

backlog of court cases, but further measures

ECTHR:

@® VERY SERIOUS PROBLEM are required to achieve full implementation.

Other problems that need to be effectively

66 (Very High) addressed by the Italian authorities concern

ECtHR leading judgments pending implemen- violations of freedom of expression due to

L criminal convictions and fines for defama-

tion, inadequate police responses to domestic

6 5% (Very High) violence, secondary victimisation of victims

of sexual violence, unlawful detention of mi-

Proportion of leading judgments rendered in grants in first reception facilities, as well as

the last ten years that are still pending imple- the lack of an effective remedy to complain

TN about the discontinuation of a political pro-

ﬁ 6 YEARS AND 7 MONTHS (ngh) gramme on state-run television.

Average time leading judgments have been

pending implementation.

Italy has a particularly poor record of imple-
menting the Strasbourg Court’s judgments.
However, while the non-implementation
portion of judgments delivered in the past
ten years is very high, it should also be tak-
en into account that 17 of the Italian leading
judgments have only been delivered by the
ECtHR in the past two years and, therefore,

they are relatively recent.
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https://hudoc.exec.coe.int/eng?i=004-28186
https://hudoc.exec.coe.int/eng?i=004-28200
https://hudoc.exec.coe.int/eng?i=004-28200
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1

Five examples of ECtHR judgments pend-

ing implementation in Italy

Criminal convictions for acts of free
speech on matters of public interest

(Belpietro v. Italy), pending implementa-

tion since 2013.

Failures to enforce domestic court

judgments (Therapic Center S.r.l. _and

Others v. Italy), pending implementation
since 2018.

3 Extremely long court proceedings
across the Italian justice system (Abe-

navoli v. Italy, Ledonne v. Italy (no.1),

Barletta and Farnetano v. Italy), with the

first case dating from 1997.

4 Failures to address domestic violence
(Talpis v. Italy), pending implementation
since 2017.

5 Police brutality not properly crimi-

nalised (Cestaro v. Italy), pending imple-

mentation since 2015.

CJEU:

Number of rulings
covered by this study:

34

Full compliance (88.23%)

Partial compliance (8.82%)

B Failure to comply (2.94%)

Impossible to establish (0%)

Number and percentage of rulings pending compli-

ance for 2 years and more: 3 (75 %)
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Ordinary courts’ response: mixed

Political response: occasional failure to change leg-
islation

CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WJP RoL index - 0.70/1, (re-
gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.70/1
(regional average: 0.75); criminal 0.83/1 (re-
gional average: 0.74)

For more about the Italian justice system: It-
aly — The Judiciary Map (judiciaryhub.eu)



https://hudoc.exec.coe.int/eng?i=004-28294
https://hudoc.exec.coe.int/eng?i=004-50391
https://hudoc.exec.coe.int/eng?i=004-50391
https://hudoc.exec.coe.int/eng?i=004-28186
https://hudoc.exec.coe.int/eng?i=004-28186
https://hudoc.exec.coe.int/eng?i=004-28200
https://hudoc.exec.coe.int/eng?i=004-55019
https://hudoc.exec.coe.int/eng?i=004-47825
https://hudoc.exec.coe.int/eng?i=004-28298
https://worldjusticeproject.org/rule-of-law-index/country/2023/Italy/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Italy/Civil Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Italy/Criminal Justice/
https://judiciaryhub.eu/country/italy/
https://judiciaryhub.eu/country/italy/
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SELECTED INSTANCES OF
NON-COMPLIANCE

. Failure to comply

C-658/18, ruling of 16 July 2020 (UX v Governo
della Repubblica Italiana), (EU law precluding
national legislation that does not entitle honorary
magistrates to paid annual leave such as that pro-
vided for ordinary judges, unless such difference
in treatment is justified by differences in qualifica-
tions required and the nature of the duties under-
taken by judges, which it is for the referring court
to verify - failure of Italian courts to adhere to the
CJEU ruling and that of the political authorities to
put in place necessary legislative or administrative

measures.

I1. Partial compliance

C-14/21 and C-15/21, ruling of 1 August 2022, (the
failure to change legislation regarding the inspec-
tion of cargo ships used by humanitarian organ-
isations for activities such as those related to the
search for and rescue of persons in danger or dis-

tress at sea).
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=228662&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2838950
https://curia.europa.eu/juris/document/document.jsf?text=&docid=263730&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2702812
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S 4

ECTHR:

(Low)
ECtHR leading judgments pending implemen-

tation.

(Moderately low)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(Low)

Average time leading judgments have been

pending implementation.

Latvia continues to have an overall good
ECtHR implementation record. There are
no judgments that have been pending im-
plementation for an unduly long time; the
oldest pending leading judgment, concern-
ing the non-Convention-compliant imposi-
tion of a criminal penalty of confiscation of
property on the applicant, was delivered in

2020 (Markus v. Latvia). Furthermore, the

proportion of leading judgments delivered in
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the last ten years that are still pending imple-
mentation is moderately low; at 17 per cent,
that figure is significantly lower than the EU

average.

Inter alia, the Latvian authorities must ad-
dress issues related to fair trials and freedom
of association rights for trade-union workers,
disproportionate denial of access to the use of
and applicants’ plot of land for over a decade,

and investigations of medical negligence.

Two examples of ECtHR judgments pend-

ing implementation in Latvia

1 rreedom of association: shortcomings
arising from an employment dispute
the applicant, a trade-union chairper-

son was involved in (Straume v. Lat-

via), judgment final in September 2022.

2 Disproportionate denial of access to
and use of the applicants’ plot of land

for over a decade (Berzins and Others v.

Latvia), pending implementation since

2021.



https://hudoc.exec.coe.int/eng?i=004-55895
https://hudoc.exec.coe.int/eng?i=004-61022
https://hudoc.exec.coe.int/eng?i=004-61022
https://hudoc.exec.coe.int/eng?i=004-59297
https://hudoc.exec.coe.int/eng?i=004-59297
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CJEU:

No Data available

CONTEXTUAL INFORMATION
“Government powers are effectively limited by the For more about the Latvian justice system: Latvia —

Judiciary”, WP RoL index — 0.65/1, (regional aver- The Judiciary Map (judiciaryhub.eu)

age: 0.71)

“Justice [system] is free of improper government
influence”, WJP RoL index: civil 0.73/1 (regional av-

erage: 0.75); criminal 0.80/1 (regional average: 0.74)
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https://worldjusticeproject.org/rule-of-law-index/country/2023/Latvia/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Latvia/Civil Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Latvia/Criminal Justice/
https://judiciaryhub.eu/country/latvia/
https://judiciaryhub.eu/country/latvia/
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ECTHR:

(Moderate)
ECtHR leading judgments pending implemen-
tation.

(Significant)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(Moderate)

Average time leading judgments have been
pending implementation.

Lithuania has a moderate ECtHR implemen-
tation record. On 1 January 2024, Lithuania
had 22 leading judgments of the ECtHR pend-
ing implementation. The proportion of lead-
ing cases from the last decade that are pend-
ing implementation is significant — 34 per
cent. It should be taken into account, how-
ever, that nine of these judgments are quite
recent, having been delivered in the last two

years.
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The pending judgments concern issues rang-
ing from the authorities’ inadequate re-
sponse to extreme homophobic hate speech

(Beizaras and Levickas v. Lithuania) and to

unjustified sanctions imposed on journalists
for publishing on matters of public interest

(Eigirdas and VI “Demokratijos pletros fon-

das” v. Lithuania). The oldest leading judg-

ment, pending implementation since 2008,
concerns the lack of legislation governing the
conditions and procedures relating to gender
reassignment (L. v Lithuania). In March 2024,
the Committee of Ministers exhorted the au-
thorities to take all necessary action to com-
plete the legislative process regulating the
conditions and procedures for gender reas-

signment and legal recognition.

Three examples of ECtHR judgments pend-

ing implementation in Lithuania

1 Failure to investigate extreme online
homophobic hate speech (Beizaras and

Levickas v. Lithuania), pending imple-

mentation since 2020.

2 Unlawful placement in a psychiatric
hospital without an oral hearing (D.R.
v. Lithuania), pending implementation
since 2018.

3 Unlawful ban of children’s book de-
picting same-sex relationships (Ma-

cate v. Lithuania), pending implementa-

tion since 2023.



https://hudoc.exec.coe.int/eng?i=004-55375
https://hudoc.exec.coe.int/eng?i=004-64731
https://hudoc.exec.coe.int/eng?i=004-64731
https://hudoc.exec.coe.int/eng?i=004-4320
https://hudoc.exec.coe.int/eng?i=004-55375
https://hudoc.exec.coe.int/eng?i=004-55375
https://hudoc.exec.coe.int/eng?i=004-50459
https://hudoc.exec.coe.int/eng?i=004-50459
https://hudoc.exec.coe.int/ENG?i=004-62540
https://hudoc.exec.coe.int/ENG?i=004-62540
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CJEU:

No Data available

r ¥
CONTEXTUAL INFORMATION
“Government powers are effectively limited by the For more about the Lithuanian justice system: Lith-
Judiciary”, WJP RoL index — 0.65/1, (regional aver- uania — The Judiciary Map (judiciaryhub.eu)

age: 0.71)

“Justice [system] is free of improper government
influence”, WJP RoL index: civil 0.73/1 (regional av-

erage: 0.75); criminal 0.80/1 (regional average: 0.74)
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https://worldjusticeproject.org/rule-of-law-index/country/2023/Lithuania/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Lithuania/Civil Justice/
roject.org/rule-of-law-index/country/2023/Lithuania/Criminal Justice/
https://judiciaryhub.eu/country/lithuania/
https://judiciaryhub.eu/country/lithuania/
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ECTHR:

(Very Low)
ECtHR leading judgments pending implemen-

tation.

(High)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(Low)

Average time leading judgments have been

pending implementation.

Luxembourg has a very good ECtHR imple-
mentation record, with very few violation
judgments having historically been delivered
by the Court in its respect, one of which came
in 2023. The important increase in the pro-
portion of leading judgments from the past
10 years that remained pending in compari-
son to the previous year (25 per cent) needs,
therefore, to be critically assessed against the

very small number of violation-finding judg-
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ments rendered in respect of Luxembourg,
and not to be interpreted as a deterioration
of the overall implementation record of the
country. On 1 January 2024, only two ECtHR
judgments were pending implementation in

Luxembourg: Halet. v. Luxembourg and Foy-

er Assurance S.A. v. Luxembourg.

One example of ECtHR judgments pending

implementation in Luxembourg

1 Criminal conviction against a whis-
tleblower for disclosing information

on tax evasion (Halet. v. Luxembourg),

judgment final in February 2023.



https://hudoc.exec.coe.int/ENG?i=004-62707
https://hudoc.exec.coe.int/ENG?i=004-59505
https://hudoc.exec.coe.int/ENG?i=004-59505
https://hudoc.exec.coe.int/ENG?i=004-62707
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CJEU: W v

GOOD COMPLIER
S,

CONTEXTUAL INFORMATION

“Government powers are effectively limited

by the Judiciary”, WJP RoL index - 0.80/1, (re-

Number of rulings gional average: 0.71)
covered by this study:

4 “Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.85/1

(regional average: 0.75); criminal 0.72/1 (re-

gional average: 0.74)

% Full compliance (100%)

. . For mor Luxembourg’s justi m:
Partial compliance (0%) or more about Luxembourg’s justice syste

. https://judiciaryhub.eu/country/luxembour
B Failure to comply (0%)

Impossible to establish (0%)

Number and percentage of rulings pending compli-

ance for 2 years or more: 0 (0%)

Ordinary courts’ response: adherence

Political response: challenges not reported
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https://worldjusticeproject.org/rule-of-law-index/country/2023/Luxembourg/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Luxembourg/Civil Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Luxembourg/Criminal Justice/
https://judiciaryhub.eu/country/luxembourg/
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ECTHR:

(Moderately Low)
ECtHR leading judgments pending implemen-

tation.

(High)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(High)
Average time leading judgments have been

pending implementation.

Malta has a moderately poor record of
ECtHR implementation. On 1 January 2024,
Malta had 15 leading judgments of the ECtHR
pending implementation. While this is a mod-
erately low number, they have on average
been pending implementation for a long time
— 6 years. Furthermore, the high percentage
of leading judgments from the past ten years

that are pending implementation, currently
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at 57 per cent, indicates that the Court’s rul-

ings are not being implemented consistently.

Leading judgments in Malta concern issues
ranging from inadequate conditions of de-
tention pending deportation, refusal of asy-
lum requests without risk assessment, and
disproportionate control of property in the
context of the landlord-tenant relationship.
The Ghigo group of judgments, pending im-
plementation since 2006, continues to be the
oldest leading judgment; it concerns dispro-
portionate control of the applicants’ prop-
erty, due to a requisition order imposing a

landlord-tenant relationship.

Two examples of ECtHR judgments pend-

ing implementation in Malta

1 Excessive length of criminal proceed-

ings (Galea and Pavia v. Malta), pending
since 2020.

2 Unlawfulness of the detention pend-
ing deportation, in poor conditions

(Feilazoo v. Malta), pending implemen-

tation since 2021.



https://hudoc.exec.coe.int/eng?i=004-3179
https://hudoc.exec.coe.int/eng?i=004-49645
https://hudoc.exec.coe.int/eng?i=004-57955
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CJEU: W W
r X
CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WJP RoL index 0.66/1, (re-

gional average: 0.71)

Number of rulings
covered by this study:

1 “Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.70/1
(regional average: 0.75); criminal 0.77/1 (re-

gional average: 0.74)

Full compliance (100%) For more about the Maltese justice system:

Partial compliance (0%) Malta — The Judiciary Map (judiciaryhub.eu)

B Failure to comply (0%)

Impossible to establish (0%)

Number and percentage of rulings pending compli-

ance for 2 years or more: 0 (0 %)

Commentary:

The use of the preliminary reference proce-
dure in Malta is rare. There is little by way
of data to ascertain the exact reasons for this
beyond public statements. Some analysis
suggests that factors such as Maltese public
support for EU integration play a role in the
decision as to whether to use the procedure.
Open-source material connected to the cases
that have been forwarded suggests that some
are discouraged from doing so for fear of ex-

cessive exposure. Experts have suggested that

the most recent and highly publicised CJEU
preliminary rulings may have had a chilling
effect on Maltese courts’ use of the procedure,
particularly surrounding issues connected to
the rule of law. The case in point - Repubblika
v Il-Prim Ministru, ruling of 20 April 2021 (C-
896/19) - likely had notable implications in
this regard. In the mentioned case, the body
sitting as the Constitutional Court of Malta re-
quested a preliminary ruling in the context
of the case between Repubblika, an associa-

tion promoting the rule of law, and the prime
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https://worldjusticeproject.org/rule-of-law-index/country/2023/Malta/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Malta/Civil Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Malta/Criminal Justice/
https://judiciaryhub.eu/country/malta/
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minister. The case concerned conformity
with EU law of the provisions of the Constitu-
tion related to the judicial appointment pro-
cedure. The CJEU concluded that Maltese leg-
islation was in line with the relevant EU law,
as executive discretion was mitigated by the
engagement of the appointment committee,
following notable reforms in 2016 and 2020.
The latter reforms had somewhat reflected
the Council of Europe’s Venice Commission
recommendations on the subject. This meant
that no regression could be noted per se. Sub-
sequently, Repubblika withdrew the case at
the national level, considering its goal in this
context — to shed light on the situation in Mal-

ta — achieved.

Though the latest reforms delegate judicial
appointments to the president, who is to
make this selection following recommenda-

tions and scrutiny undertaken by the Judi-

cial Appointments Committee, notable blogs

have argued that the prime minister’s in-
volvement in judicial appointments, while
tangibly limited by the reform, remains sig-
nificant. Legal commentators continue to in-
dicate that judicial appointments are based
on nepotism, rather than merit-based selec-
tion. While these concerns may be meritori-
ous in a number of circumstances, analysis
must bear in mind the highly politicised (and
tight-knit) context on the ground. Commen-
tators are themselves often members of the
opposition — some are even former cabinet
members — and cannot be said to be neutral
or lacking vested interests. To a certain ex-
tent, this is inevitable in Malta. Its legal and
political system are tied together, with much
of its legal elite often current or former mem-
bers of parliament or, at the very least, polit-

ically affiliated.
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that are pending implementation is signifi-
cant, currently at 33 per cent, mostly as a re-
sult of the fact that several violation-finding
leading judgments have been rendered in re-

spect of the Netherlands from 2021 onwards.

In addition to the cases listed in the box be-
low, the Netherlands must take measures to
ECTHR: address problems related to poor conditions
of detention on remand in the Caribbean
(Sint Maarten) and the de facto irreducibility

(Very Low) of life sentences imposed on prisoners suffer-

ECtHR leading judgments pending implemen- ing from mental illness (Murray v. the Nether-
tation. lands, which is the oldest pending judgment

for that jurisdiction).
(Significant)

Proportion of leading judgments rendered in

the last ten years that are still pending imple-

mentation. Two examples of ECtHR judgments pend-
ing implementation in the Netherlands
(Moderate) 5 Emp
Average time leading judgments have been 1 Breaches of the right to a fair trial (Ke-
pending implementation. skin v. the Netherlands), pending imple-
mentation since 2017.
The Netherlands has a gOOd record of ECtHR 2 Insufﬁciently reasoned decisions re-
implementation. On 1 January 2024, the garding continued pre-trial detention
Netherlands had 5 leading judgments of the (Maassen v. the Netherlands), pending
ECtHR pending implementation. This is a implementation since 2021.
very low number in comparison with other

EU states. These judgments have been pend-
ing implementation for a moderate average
time: 3 years and 9 months. The proportion

of leading judgments from the past ten years
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CJEU:

No Data available

CONTEXTUAL INFORMATION

‘Government powers are effectively limited by the

Judiciary’, WJP RoL index 0.86/1, (regional average:
0.71)

‘Justice [system] is free of improper government in-
fluence’, WJP RoL index: civil: 0.90/1 (regional aver-

age: 0.75); criminal 0.86/1 (regional average: 0.74)

For more about Dutch justice system: https://judi-

ciaryhub.eu/country/netherlands/

Commentary:

The expert consulted for this study indicated
that courts typically apply the CJEU’s inter-
pretation of EU law. Based on judicial respon-
siveness alone, the Netherlands would qual-
ify as a good complier. However, we cannot
fully and objectively assess the Dutch record
due to the lack of available information on
political responses to CJEU rulings. Anecdot-
al evidence does indicate that this has been
challenging. As noted by the expert regarding
case C-441/19 (TQ v Staatssecretaris van Jus-
titie en Veiligheid), the referring court criti-

cized the government in the follow-up judg-
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ment: The court pointed out that the Secre-
tary of State had not changed its policy after
TQ ruling and does not intend to do so for the
time being, despite a binding judgment deter-

mining that the policy is contrary to EU law.



https://worldjusticeproject.org/rule-of-law-index/country/2023/Netherlands/Constraints on Government Powers/
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ECTHR:
@® VERY SERIOUS PROBLEM

46 (High)

ECtHR leading judgments pending implemen-

tation.

5 1 0/0 (High)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

B3 5 YEARS AND 5 MONTHS (High)

Average time leading judgments have been
pending implementation.

Poland continues to have a very serious
problem as regards implementation of
ECtHR judgments. At the end of 2023, there
were seven pending leading judgments con-
cerning independence and impartiality of the
judiciary (while two more have become final
in 2024). Poland must take general measures

to address systemic rule of law issues, rang-

ing from the unlawful formation of the Con-
stitutional Court and grave irregularities in
the appointment of judges to the Disciplinary
Section of the Supreme Court, to the prema-
ture termination of judges’ terms of office.
Other systemic fundamental human rights
issues concern, inter alia, unlawful restric-
tions on abortion and criminal defamation

proceedings against journalists and editors.

The Beller case (which concerns the excessive
length of proceedings before administrative
bodies and courts, and the absence of an ef-
fective remedy) remains the oldest pending
leading case (since 2005). It should be noted
that, at the beginning of 2023, this leading
judgment was the precedent case for more
than 50 repetitive cases, in tangible proof of
the fact that the insufficiency of general mea-
sures and their inability to address systemic
human rights problems facilitates the re-oc-
currence of violations. Furthermore, over
the course of last year, the Polish authorities
refused to comply with interim measures in
three cases related to the transfer of judges
to another division against their will;* these
judges had been transferred in retaliation for
having taken decisions in line with the ECtHR
and CJEU case law, and for having refused to
adjudicate in unlawfully composed panels
(composed of judges appointed through defi-
cient procedures by the NCJ).

30 https://hudoc.echr.coe.int/eng-press?i=003-7573075-10409301
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Five examples of ECtHR judgments pend-

ing implementation in Poland

1 Unlawfully appointed Constitutional
Court judges (Xero Flor w Polsce sp. z
0.0. v. Poland), pending implementation
since 2021.

2 Lack of independence of Supreme
Court judges (Reczkowicz v. Poland),

pending implementation since 2021.

3 Unjustified criminal convictions of

journalists and editors, in violation

of their freedom of expression (Kurlo-
wicz v. Poland), pending implementation
since 2010.

4 Excessive length of civil, administra-
tive and criminal proceedings (Rut-
kowski v. Poland, Beller v. Poland), with

the first case delivered in 2005.

5 Restrictions on access to legal abor-
tion (P._and S., R.R., Tysiac v. Poland),

pending since 2007.

CJEU:

STRUGGLING COMPLIER

Number of rulings

covered by this study:

16

Full compliance (25%)

Partial compliance (37.5%)

B Failure to comply (12.5%)

Impossible to establish (25%)

Number and percentage of rulings pending compli-

ance for 2 years or more: 6 (75 %)
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Ordinary court response: mixed;
constitutional court — hindering compliance

Political response: Partial resistance combined with
hostile rhetoric and underperformance strongly
influenced by external pressure (before Dec 2023)
followed by attempts at compliance constrained by

legal and political obstacles (after Dec 2023)
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CONTEXTUAL INFORMATION

‘Government powers are effectively limited
by the Judiciary’, WJP RoL index 0.50/1, (re-

gional average: 0.71)

‘Justice [system] is free of improper govern-
ment influence’, WJP RoL index: civil: 0.47/1
(regional average: 0.75); criminal 0.42/1 (re-

gional average: 0.74)

For more about the Polish justice system:

https://judiciaryhub.eu/country/poland/

Commentary: The main challenge in terms
of compliance has been the failure to prop-
erly address legislative flaws, particularly
(a) those enabling abuse of the disciplinary
regime against judges, including precluding
national courts from requesting preliminary
references from the CJEU; (b) those allowing
abuse of other types of decisions, including
judicial secondments; and (c) those related to
the independence of the National Council of
the Judiciary and its implications for judicial
appointments due to the Council’s involve-
ment in recommending candidates to the

president.

SELECTED INSTANCES OF
NON-COMPLIANCE

I. Failure to Comply:

Joined Cases C-748/19 to C-754/19, ruling of 16 No-

vember 2021 (precluding national law provisions
pursuant to which the Minister of Justice may, on
the basis of criteria which have not been made pub-
lic, second a judge to a higher criminal court for a
fixed or indefinite period and may, at any time, by
way of a decision which does not contain a state-
ment of reasons, terminate that secondment, irre-
spective of whether that secondment is for a fixed

or indefinite period).

II. Partial compliance

C-585/18, ruling of 19 November 2019, (Indepen-
dence of the Disciplinary Chamber of the Supreme
Court), a resolution of the Polish Supreme Court
from January 2020 finding the lack of independence
of judges appointed with the participation of the
National Council of Judiciary, which, in turn was
found incompatible with the Polish Constitution by
the Constitutional Tribunal in its ruling from April
2020. The 2020 Supreme Court resolution continues
to be invoked by other Polish courts, however, and
has been the grounds for several domestic judg-
ments considering judicial independence of the so-

called “neo” judges.
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C-824/18, ruling of 2 March 2021, Judicial appoint-
ments by the president based on the resolution em-
anating from the National Council of the Judiciary,
lack of independence of that Council; lack of effec-
tiveness of the judicial remedy available against
such a resolution; judgment of the Constitutional
Tribunal repealing the provision on which the re-
ferring court’s jurisdiction is based; option and/or
obligation for national courts to make a reference
for a preliminary ruling and to maintain that refer-
ence, power to disapply national provisions which

do not comply with EU law.

C-791/19, ruling of 15 July 2021, (Commission vs
Poland), failure to guarantee the independence and
impartiality of the Supreme Court’s Disciplinary
Chamber, which is responsible for reviewing de-
cisions issued in disciplinary proceedings against
judges; failure to guarantee that disciplinary cas-
es are examined within a reasonable time and the

right of defense of accused judges is respected; re-
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stricting the right of courts to submit requests for a
preliminary ruling to the CJEU by the possibility of

triggering disciplinary proceedings.

C-204/21, ruling of 5 June 2023, (Commission vs
Poland) failure to fulfil obligations under EU law,
due to the lack of independence of the Supreme
Court’s Disciplinary Chamber; also, provisions that
prohibit national courts from verifying compli-
ance with EU law requirements related to judicial
independence and impartiality; the establishment
of the Supreme Court’s Extraordinary Review and
Public Affairs Chamber to examine complaints
and questions of law concerning the lack of inde-
pendence of a court or a judge — while requests for
CJEU references can no longer lead to disciplinary
proceedings, and the Disciplinary Chamber was
replaced by the Professional Liabilities chamber
in June 2022, issues still persist, with incumbent
disciplinary officers launching disciplinary actions

against judges based on overtly political motives.


https://curia.europa.eu/juris/document/document.jsf?text=&docid=238382&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1878785
https://curia.europa.eu/juris/document/document.jsf?text=&docid=244185&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=5786521
https://curia.europa.eu/juris/document/document.jsf?text=&docid=274364&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=5781903
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cases have been pending implementation for

is also significant: 5 years and 9 months.

Inter alia, systemic problems which must be
addressed by the Portuguese authorities in-
clude poor conditions of detention in prisons,

and the lack of an effective remedy in that re-

gard (Petrescu v. Portugal), as well as exces-

ECTHR:

sive length of judicial proceedings. Further,

the implementation of the Ramos Nunes de

Carvahlo E SA v. Portugal case requires mea-

(Moderately low)

. . . . sures addressing the fairness of proceedings
ECtHR leading judgments pending implemen- = g .

) for the removal of judges from their posi-
tation.

tions.
(Significant)

Proportion of leading judgments rendered in

the last ten years that are still pending imple-

mentation.
Three examples of ECtHR judgments pend-

(Significant) ing implementation in Portugal

Average time leading judgments have been

pending implementation 1 Unfair proceedings for the removal

of judges (Ramos Nunes de Carvahlo E

SA v. Portugal), pending implementation
Portugal’s overall ECtHR implementation re- since 2018.

cord is moderate. On 1 January 2024, Portu-

2  Excessive length of judicial proceed-
gal had 16 leading judgments of the ECtHR XCessiv g Judicial p

ings (Vincente Cardoso v. Portugal),

pending implementation. While the overall

ending implementation since 2013.
number of pending leading judgments is P g 1mnp

moderately low, the proportion of leading 3 Poor conditions of detention in pris-
cases rendered in the last decade that are still ons, and lack of an effective remedy in
pending implementation is significant: 44 per thatregard (Petrescu v. Portugal), pend-
cent. The average length of time that these ing implementation since 2020.
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Sl v v
r 3

CONTEXTUAL INFORMATION

“Government powers are effectively limited

by the Judiciary”, WJP RoL index 0.72/1, (re-

Number of rulings gional average: 0.71)
covered by this study:

“Justice [system] is free of improper govern-
1 1 ment influence”, WJP RoL index: civil: 0.70/1
(regional average: 0.75); criminal 0.75/1 (re-

gional average: 0.74)

For more about the Portuguese justice system:

https://judiciaryhub.eu/country/portugal/

Full compliance (54.54%)

Partial compliance (36.36%)
B Failure to comply (9.1%)
Impossible to establish (0%)

Number and percentage of rulings pending compli-

ance for 2 years or more: 2 (40 %)

Ordinary courts’ response: mixed/no open chal-

lenge

Political response: under-performance (no legisla-

tive changes called for CJEU judgments)

Commentary: In cases of “full compliance”, a mixed record - some following the CJEU
typically no incompatibility was found and, guidance, others not. In those cases, legisla-
hence, no additional action was needed. Re- tive changes called for by CJEU rulings have
garding other rulings, national courts have not been implemented.
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SELECTED INSTANCES OF
NON-COMPLIANCE

I. Failure to comply:

C-388/19, MK v Autoridade Tributaria e Adua-
neira, 18 March 2021, The law was amended, but
the regime that was considered discriminatory re-

mained.

II. Partial compliance

C-66/22, ruling of 21 December 2023, referring
court correctly applied the ruling, concluding that
national law was not clear enough in transposing
the obligation to give reasons for decisions adopted
by the contracting authority in the context of pub-
lic procurement procedures; No changes made to
the law, but the law can be interpreted in a manner

consistent with EU law.

C-346/21, ING Luxembourg SA v VX, order of 5
May 2022, failure to change the civil procedure
code violating the EU regulation; mixed judicial
practice, with courts disagreeing over the interpre-
tation of the order and the regulation, some refus-
ing the application of the national provision; others

ignoring the CJEU order.

C-242/22 PPU, TL and de traduction, 1 August
2022, case concerning the right to interpretation
and translation/failure to translate an essential
document and right to information in criminal
proceedings - failure to change law; Mixed judicial
practice, some courts refusing to apply the national
provision invoking the primacy of EU law, others
accepting the CJEU ruling, but not refusing to apply

the national provision for other reasons.

C-317/18 Correia Moreira, ruling of 13 June 2019,
failure to adopt legislation necessitating a pub-
lic competitive selection procedure in the case of
transfer; The Supremo Tribunal Administrativo, in
a similar case, followed the judgment of the CJEU,
and refused to apply the national provision, under

the principle of primacy.
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Annexes

Country Profile: ROMANIA

ECTHR:
@ VERY SERIOUS PROBLEM

1 1 5 (Very High; highest number in the EU)
ECtHR leading judgments pending implemen-
tation.

59 °/o (High)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

B3 5 YEARS AND 5 MONTHS (Significant)

Average time leading judgments have been
pending implementation.

Romania’s ECtHR implementation record is
among the poorest in the EU. It has the high-
est number of pending leading judgments
of any country in the EU. The proportion of
leading judgments delivered in the past ten
years that remain unimplemented is high; it
should, nevertheless, be noted that, in the last
two years, the ECtHR rendered over 20 viola-
tion-finding leading judgments in respect of

Romania; therefore, the implementation pro-

cess in these cases has started only recently.

The most systemic and fundamental human
rights problems in Romania concern the field
of psychiatry and mental health. Romania
has the highest number of pending leading
judgments in this field, concerning, inter
alia, deficiencies in the legal protection and
medical and social care afforded to adults
with mental disabilities, and the failure to in-
vestigate deaths of institutionalised persons

with disabilities (Centre for Legal Resources

on behalf of Valentin Campeanu); poor condi-

tions and care, and insufficient staff in psy-

chiatric hospitals (Parascineti v. Romania);

insufficient safeguards (and non-application
thereof) regarding involuntary psychiatric
placements (both in “regular” psychiatric
hospitals, according to the Mental Health Act,
and as a security measure, according to the
Criminal Code); and regarding consent for

medical treatment (Cristian Teodorescu v. Ro-

mania, R.D. and I.M.D. v. Romania, Atudorei v.

Romania).

Other systemic problems in Romania concern
overcrowding and poor conditions in pris-

ons (Rezmives and Others v. Romania), and

ineffective responses to domestic violence

(Balsan v. Romania) and to homophobic hate

crimes (M.C. and A.C. v. Romania). The oldest

pending leading case in Romania is Strain

and Others v. Romania, which has been pend-

ing implementation since 2005. The case con-
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cerns the ineffectiveness of the mechanisms
set up to afford restitution or compensation
for properties nationalised during the com-

munist period.

On the positive side, Romania’s 2022 judicial
reform has effectively addressed the imple-
mentation of rule of law judgments Kovesi v.

Romania and Camelia Bogdan v. Romania, the

supervision of which was closed last year by
the Committee of Ministers. However, other
concerns regarding the impartiality and in-
dependence of the judiciary remain. Overall,
considerable efforts are required to further
improve Romania’s ECtHR implementation

record.

Six examples of ECtHR judgments pending

implementation in Romania

1 Deficiencies in the legal protection of
and medical and social care afford-
ed to adults with mental disabilities

(Centre for Legal Resources on behalf of

Valentin Campeanu), pending implemen-

tation since 2014.

2 Overcrowding and inadequate living
conditions, treatment, and care af-
forded to patients in psychiatric es-

tablishments (Parascineti v. Romania),

pending implementation since 2012.

3 Journalists and a politician sanctioned

with crippling defamation fines for

discussing matters of public interest

(Ghiulfer Predescu v. Romania), pending

implementation since 2017.

4 Unjustified dismissal of the chief pros-
ecutor for informing the public about
anti-corruption activities (Brisc v. Ro-
mania), pending implementation since

2019.

5 Failure to investigate LGBTIQ+ hate

crimes (M.C. and A.C. v. Romania), pend-

ing implementation since 2016.

6 Lack of safeguards regarding secret

surveillance (Bucur and Toma Vv. Ro-

mania), pending implementation since

2013.
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CJEU:

STRUGGLING COMPLIER

Number of rulings
covered by this study:

6

Full compliance (0%)

Partial compliance (83.33%)
B Failure to comply (16.66%)

Impossible to establish (0%)

Number and percentage of rulings pending compli-

ance for 2 years or more: 3 (50 %)

Commentary: Judicial and legislative record
of compliance remains mixed. The Constitu-
tional Court has hindered the application of
EU law by ordinary courts, and has not since

retracted its position in decision nr 390/2021.
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Ordinary courts’ response: mixed; constitutional

court: hostile, challenging

Political response: Minimal effort masked as prog-

ress, but falling short or causing decline

CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WJP RoL index 0.58/1, (re-

gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.66/1
(regional average: 0.75); criminal 0.56/1 (re-

gional average: 0.74)

For more about the Romanian justice system:
Romania — The Judiciary Map (judiciaryhub.

eu)

SELECTED INSTANCES OF
NON-COMPLIANCE

I. Failure to comply:

C-817/21, ruling of 11 May 2023, flaws in the leg-
islation regarding the powers of the director of a
body conducting investigations and bringing dis-

ciplinary proceedings against judges and prosecu-
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tors, and having a disciplinary investigation against
the director conducted by someone whose career,
to a large extent, depends on that director; legisla-
tion not designed in a way as to exclude reasonable
doubt that the powers and functions of that body
will not be used as instruments to exert pressure
on, or political control over, the activity of those

judges and prosecutors.

II. Partial compliance

Joined Cases C-83/19, C-127/19, C-195/19, C-291/19,
C-355/19 and C-397/19, Asociatia “Forumul Ju-
decatorilor din Roméania”, ruling of 18 May 2021,
national legislation governing various aspects of
disciplinary, criminal, and other forms of liability

of judges and prosecutors.

C-357/19, Euro Box Promotion and Others, rul-
ing of 21 December 2021, C-430/21, ruling of 22
February 2022 and C-107/23 PPU, ruling of 24 July
2023, problematising national law or practice, un-
der which judges are bound by the decisions of the
national constitutional court and cannot, by virtue
of that fact, and without committing a disciplinary
offence, disapply the case law established in those
decisions, even if they are of the view, in light of
the CJEU judgment, that that case law is contrary
to EU law.
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=251504&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2870128
https://curia.europa.eu/juris/document/document.jsf?text=&docid=254384&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2870128
https://curia.europa.eu/juris/document/document.jsf?text=&docid=275761&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2907514
https://curia.europa.eu/juris/document/document.jsf?text=&docid=241381&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=6426997
https://curia.europa.eu/juris/document/document.jsf?text=&docid=241381&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=6426997
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Country Profile: SLOVAKIA

ECTHR:

(Moderate)
ECtHR leading judgments pending implemen-
tation.

(High)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(Moderate)

Average time leading judgments have been
pending implementation.

Slovakia has a moderately poor ECtHR im-
plementation record. On 1 January 2024, Slo-
vakia had 29 leading judgments of the ECtHR
pending implementation. These have been
pending for a moderate average length of
time: 3 years and 3 months. Meanwhile, there
is a high proportion of leading cases ren-
dered in the last decade that are still pending

implementation, which stands at 53 per cent.
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Systemic issues concern the excessive length
of judicial review of detention (Besina v. Slo-
vakia), excessive use of force in a police op-
eration in a Roma community (R.R. and R.D.

v. Slovakia), and police violence against a

Romani boy (A.P. v. Slovakia), as well as the
unlimited surveillance power of intelligence
services, without adequate legal safeguards

(Zoltan Varga v. Slovakia). The oldest pend-

ing leading case is Maxian and Maxianova,

which concerns the excessive length of civil
proceedings (a group consisting of 36 repet-
itive judgments, a number that continues to

grow every year).

Four examples of ECtHR judgments pend-
ing implementation in Slovakia

1 Excessive length of court proceed-
ings (Maxian and Maxianova v. Slovakia;

Javor and Javorova; Balogh and Others v.

Slovakia), with the first case dating from
2012.

2 Breach of legal certainty by the pros-
ecutor general and Supreme Court
(Draft-Ova A.S. v. Slovakia), pending im-

plementation since 2015.

3 Allegations of sexual abuse of chil-
dren not properly investigated (M. M.B.
v. Slovakia), pending snice 2020.

4 Failure to properly investigate allega-
tions of police brutality (R.R. and R.D.
v. Slovakia), pending implementation
since 2020.



https://hudoc.exec.coe.int/eng?i=004-57301
https://hudoc.exec.coe.int/eng?i=004-57301
https://hudoc.exec.coe.int/eng?i=004-56501
https://hudoc.exec.coe.int/eng?i=004-56501
https://hudoc.exec.coe.int/eng?i=004-55365
https://hudoc.exec.coe.int/eng?i=004-59065
https://hudoc.exec.coe.int/eng?i=004-7711
https://hudoc.exec.coe.int/eng?i=004-7711
https://hudoc.exec.coe.int/eng?i=004-7717
https://hudoc.exec.coe.int/eng?i=004-51541
https://hudoc.exec.coe.int/eng?i=004-51541
https://hudoc.exec.coe.int/eng?i=004-7721
https://hudoc.exec.coe.int/#{%22execidentifier%22:[%22004-54929%22]}
https://hudoc.exec.coe.int/#{%22execidentifier%22:[%22004-54929%22]}
https://hudoc.exec.coe.int/eng?i=004-56501
https://hudoc.exec.coe.int/eng?i=004-56501
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Country Profile: SLOVAKIA

CJEU:

Number of rulings
covered by this study:

6

Full compliance (50%)
Partial compliance (0%)

B Failure to comply (33.33%)
Impossible to establish (16.66%)

Number and percentage of rulings pending compli-

ance for 2 years or more: 1 (50 %)

CONTEXTUAL INFORMATION

“Government powers are effectively limited

by the Judiciary”, WJP RoL index 0.59/1, (re-

gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.67/1
(regional average: 0.75); criminal 0.76/1 (re-

gional average: 0.74)

For more about the Slovak justice system:

https://judiciaryhub.eu/country/slovakia/

Commentary: In a number of cases, no fur-
ther action was needed, due to a compliance
finding. One out of the two rulings that have
not yet been complied with was issued in
November 2023; hence non-compliance is
not necessarily alarming. Legislative amend-

ments were being considered.

SELECTED INSTANCES OF
NON-COMPLIANCE

Failure to comply:

C-447/18, ruling of 18 December 2019, the need
to change the legislative provision containing dis-
crimination against migrant workers based on na-
tionality.

C-598/21, ruling of 9 November 2023, EU law pre-
cluding legislation, under which the judicial review
of fairness of an acceleration clause in a consumer
credit agreement does not consider the proportion-
ality of the option given to the seller or supplier to
exercise their right under that clause; change of
provision of the Civil Code in order to take account
a proportionality test in contracts with consumers.
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=221721&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2838950
https://curia.europa.eu/juris/document/document.jsf?text=&docid=221721&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2838950
https://curia.europa.eu/juris/document/document.jsf?text=&docid=279485&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=4137286
https://worldjusticeproject.org/rule-of-law-index/country/2023/Slovak Republic/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Slovak Republic/Civil Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Slovak Republic/Criminal Justice/
https://judiciaryhub.eu/country/slovakia/
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Country Profile: SLOVENIA

ECTHR:

(Very Low)
ECtHR leading judgments pending implemen-
tation.

(Low)

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

(Low)

Average time leading judgments have been
pending implementation.

Slovenia has a very good ECtHR implementa-
tion record. On 1 January 2024, Slovenia had
5 leading judgments of the ECtHR pending
implementation, a very low number in com-
parison with other states. These have been
pending for a moderate time: 1 year and 2
months. Slovenia also has a low percentage
of leading judgments rendered in the last de-
cade that are pending implementation - 14

per cent.
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Slovenia’s implementation record is signifi-
cantly better than those of neighbouring Cro-
atia, Hungary, and Italy. Slovenia has put in
place an effective structural mechanism for
ECtHR implementation, which can serve as a
model of good practice for other states facing

implementation challenges.

Two examples of ECtHR judgments pend-

ing implementation in Slovenia

1 Recognition of foreign judgments ren-
dered in unfair proceedings (Dolenc v.
Slovenia), pending implementation since

January 2023.

2 Excessive length of proceedings con-
cerning foster care permission (Q and

R v. Slovenia), pending since June 2022.



https://hudoc.exec.coe.int/eng?i=004-62544
https://hudoc.exec.coe.int/eng?i=004-62544
https://hudoc.exec.coe.int/eng?i=004-60745
https://hudoc.exec.coe.int/eng?i=004-60745
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Country Profile: SLOVENIA

CJEU:

NO DATA AVAILABLE

CONTEXTUAL INFORMATION

Contextual information: For more about the Slovenian justice system: Slove-

nia — The Judiciary Map (judiciaryhub.eu)

“Government powers are effectively limited by the
Judiciary”, WJP RoL index — 0.65/1, (regional aver-

age: 0.71)

“Justice [system] is free of improper government
influence”, WJP RoL index: civil 0.73/1 (regional av-

erage: 0.75); criminal 0.80/1 (regional average: 0.74)
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https://worldjusticeproject.org/rule-of-law-index/country/2023/Slovenia/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Slovenia/Civil Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Slovenia/Criminal Justice/
https://judiciaryhub.eu/country/slovenia/
https://judiciaryhub.eu/country/slovenia/
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Country Profile: SPAIN

ECTHR:

(Moderate)

ECtHR leading judgments pending implemen-

tation.

(High)

Proportion of leading judgments rendered in

the last ten years that are still pending imple-

mentation.

(Moderately low)

Average time leading judgments have been

pending implementation.

Systemic human rights problems that must
be fully addressed by the Spanish authorities
concern, inter alia, insufficient safeguards in
the context of accelerated asylum procedures

(A.C. and Others v. Spain), ineffective inves-

tigations into allegations of ill-treatment (Lo-

pez Martinez v. Spain), and disproportionate

criminal convictions for defamation of the

royal family (Stern Taulats and Roura Capel-

lera v. Spain). The Spanish authorities should,
furthermore, conduct a thorough, indepen-
dent investigation into the compiling of files
by the police in Catalonia against judges hold-
ing pro-Catalan independence views, and the
subsequent leakage of these files to the press

(M.D. and Others v. Spain).

Spain has a moderately poor ECtHR im-
plementation record. On 1 January 2024, 23
leading judgments were pending implemen-
tation, for a moderately low average time —
2 years and 10 months. A high proportion of
ECtHR judgments rendered in the last decade
inrespect of Spain are, however, still pending
implementation — 51 per cent, higher than
the EU average. This indicates that there is a
lot of room for improving Spain’s efficiency

to implement ECtHR judgments.
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Five examples of ECtHR judgments pend-

ing implementation in Spain

1 cCriminal convictions for criticising

the monarchy (Stern Taulats and Roura

Capellera v. Spain), pending implemen-

tation since 2018.

2 Illegal data collection by police on
judges supporting the Catalan peo-
ple’s “right to decide”, and leakage
of this to the press, (M.D. and Others

v. Spain), judgment final in September
2022.



https://hudoc.exec.coe.int/eng?i=004-5782
https://hudoc.exec.coe.int/eng?i=004-56945
https://hudoc.exec.coe.int/eng?i=004-56945
https://hudoc.exec.coe.int/eng?i=004-50025
https://hudoc.exec.coe.int/eng?i=004-50025
https://hudoc.exec.coe.int/eng?i=004-61500
https://hudoc.exec.coe.int/eng?i=004-50025
https://hudoc.exec.coe.int/eng?i=004-50025
https://hudoc.exec.coe.int/eng?i=004-61500
https://hudoc.exec.coe.int/eng?i=004-61500
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Country Profile: SPAIN

3 Failure to ensure the impartiality of
judges in a criminal trial (Otegi Mon-

dragon and Others v. Spain), pending im-

plementation since 2019.

4  Ineffective investigations into alle-
gations of police ill-treatment (Ataun
Rojo v. Spain), pending implementation
since 2015.

5 Disproportionate use of force, and
failure to investigate police ill-treat-
ment against peaceful assemblies (La-

guna Guzman v. Spain, Lopez Martinez

v. Spain), pending implementation since
2021.

CJEU:

Number of rulings
covered by this study:

6

Full compliance (66.66%)
Partial compliance (16.66%)

M Failure to comply (0%)
Impossible to establish (16.66%)

Number and percentage of rulings pending compli-

ance for 2 years or more: 0 (0 %)

CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WJP RoL index 0.65/1, (re-

gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.65/1
(regional average: 0.75); criminal 0.61/1 (re-

gional average: 0.74)

For more about the Spanish justice system:

Spain — The Judiciary Map (judiciaryhub.eu)

Commentary: National expert investigated
compliance with CJEU rulings related to the
access to justice.
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https://hudoc.exec.coe.int/eng?i=004-51531
https://hudoc.exec.coe.int/eng?i=004-51531
https://hudoc.exec.coe.int/eng?i=004-5797
https://hudoc.exec.coe.int/eng?i=004-5797
https://hudoc.exec.coe.int/eng?i=004-56647
https://hudoc.exec.coe.int/eng?i=004-56647
https://hudoc.exec.coe.int/eng?i=004-56945
https://hudoc.exec.coe.int/eng?i=004-56945
https://worldjusticeproject.org/rule-of-law-index/country/2023/Spain/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Spain/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Bulgaria/Criminal Justice/
https://judiciaryhub.eu/country/spain/
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Country Profile: SWEDEN

ECTHR:
@ EXCELLENT

1 (Very Low)
ECtHR leading judgments pending implemen-

tation.

10% veryio

Proportion of leading judgments rendered in
the last ten years that are still pending imple-

mentation.

£ 2 YEARS AND 7 MONTHS (Moderately low)

Average time leading judgments have been

pending implementation.

Sweden has one of the best ECtHR implemen-
tation records, in part thanks to the low num-
ber of violation judgments rendered in re-
spect of this jurisdiction. On 1 January 2024,
Sweden had only one leading judgment
of the ECtHR pending implementation. This
judgment has been pending for a moderately
low time: 2 years and 7 months. In compar-

ison with other EU states, Sweden also has
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the lowest proportion of pending judgments
from the last ten years, standing at 10 per

cent.

To implement the Centrum for Rattvisa v.

Sweden judgment, authorities have partially
undertaken general measures to addresses
the insufficient safeguards in the Swedish
bulk interception regime. The judgment is
not fully implemented, however, for exam-
ple, the national law does not provide protec-
tion to the correspondence of legal persons
during foreign country transfers of intelli-
gence material, there is still no clear rule on
destroying intercepted material that did not
contain personal data, nor is there an effec-

tive ex post facto review.

ECtHR judgment pending implementation

in Sweden

1 Insufficient safeguards in bulk sig-
nals-intelligence gathering (Centrum

for Rattvisa v. Sweden), pending imple-

mentation since 2021.



https://hudoc.exec.coe.int/eng?i=004-57667
https://hudoc.exec.coe.int/eng?i=004-57667
https://hudoc.exec.coe.int/eng?i=004-57667
https://hudoc.exec.coe.int/eng?i=004-57667
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Country Profile: SWEDEN

CJEU:

Number of rulings
covered by this study:

1

Full compliance (0%)

Partial compliance (100%)
B Failure to comply (0%)

Impossible to establish (0%)

Number and percentage of rulings pending compli-

ance for 2 years or more: 1 (100%)

SELECTED INSTANCES OF
NON-COMPLIANCE

I. Partial compliance

C-30/19, ruling of 15 April 2021, national courts
are expected to disapply any national rule that pre-
vents the examination of the claim seeking a decla-
ration of the existence of discrimination prohibited
by EU law

CONTEXTUAL INFORMATION

“Government powers are effectively limited
by the Judiciary”, WJP RoL index 0.83/1, (re-

gional average: 0.71)

“Justice [system] is free of improper govern-
ment influence”, WJP RoL index: civil: 0.89/1
(regional average: 0.75); criminal 0.94/1 (re-

gional average: 0.74)

For more about the Swedish justice system:

https://judiciaryhub.eu/country/sweden/
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=239882&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2870128
https://worldjusticeproject.org/rule-of-law-index/country/2023/Sweden/Constraints on Government Powers/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Sweden/Civil Justice/
https://worldjusticeproject.org/rule-of-law-index/country/2023/Sweden/Criminal Justice/
https://judiciaryhub.eu/country/sweden/
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ANNEX II: DETAILED METHODOLOGY

(NON-) IMPLEMENTATION OF JUDGMENTS I: ECTHR

The data for this report is accurate as of 1 January
2024. The number of pending leading judgments in
each country has been taken from the the Council

of Europe’s 2023 Annual Report for the Supervision

of the Execution of Judgments and Decisions of the

European Court of Human Rights.The other indica-

tors have been calculated by extracting data from
the Council of Europe’s “Hudoc Exec” website.5!
The report should be read through the lens of the

methodology summarised below.

1. Thedatainthereportrefersto “leading”, rather
than all ECtHR judgments pending implemen-
tation. After an ECtHR judgment identifying a
violation of the ECHR becomes final, the case
is classified by the Council of Europe’s Depart-
ment for the Execution of Judgments as “lead-
ing” or “repetitive”. Judgments that identify
human rights issues for the first time in a coun-
try are classified as “leading” by the Council of
Europe; these are often structural or systemic
issues, requiring specific measures or complex
reforms. Subsequent judgments that concern
an issue already identified in a leading case are
classified as “repetitive”. To successfully imple-
ment a leading case, states must ensure that the
underlying problems that caused the ECHR vio-
lation have been resolved through the adoption
of adequate general measures. If the measures
required to implement a leading judgment are
not adopted, the underlying problem that led
to the finding of the violation at issue remains

unresolved. This gives rise to similar violations

31 HUDOC-EXEC (coe.int)
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at the national level and repetitive applications
lodged with the ECtHR, thus undermining both
the raison d’étre and the credibility of the Con-
vention mechanism. The most accurate method
to assess whether the ECHR system is leading
to substantive changes is, therefore, by exam-
ining the state of implementation of leading

judgments.

Qualifiers in the report are applied according
to a classification grid (See Annex III). These
qualifiers range from “very serious problem” to
“moderate” and “low’ or ‘very low”. The num-
ber of leading cases pending implementation,
the proportion of leading cases pending imple-
mentation for the last ten years, and the aver-
age length of time that leading cases have been
pending implementation are elements assessed
in a uniform manner across the different mem-

ber states, in line with this classification grid.

For the overall assessment of the implemen-
tation record of the countries, a final descrip-
tive qualifier is applied (as “Excellent”, “Good”,
etc.). This assessment is not, however, subject to
a uniform formula. The categorisation of coun-
tries and the attribution of the final qualifier
cannot be carried out according to a rigid for-
mula, as this would prevent a sufficiently flex-
ible analysis of diverging underlying circum-
stances and the different challenges the 27 EU
states are faced with. The overall rating is thus

based on the three objective indicators, while


https://hudoc.exec.coe.int/eng#{%22execdocumenttypecollection%22:[%22CEC%22]}
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being further nuanced by qualitative informa-

tion.

When making an assessment of the categorisa-
tion, the following factors were taken into ac-

count:

* The overall number of leading judgments
pending implementation, which was the

most important indicator.

* The proportion of leading judgments from
the last ten years that are still pending im-
plementation, which was the second key in-
dicator . The methodology assesses the state
of implementation in the last ten years to
allow effective comparability among the 27
EU member states, given that the point in
time each of them acceded to the European
Convention on Human Rights — and, hence,
the level of consolidation of the Convention
standards into the different national juris-

dictions — varies.

* Certain states may have a relatively high
proportion of leading judgments pending,
without this necessarily qualifying as an
implementation problem, because those
judgments were delivered recently (often
in the context of jurisdictions that gener-
ally respect the Convention standards and,
thus, do not generate violation-finding judg-
ments, e.g., Denmark). Other states may
have a high rate of non-implementation,
despite a relatively low number of leading
judgments pending implementation, be-
cause a significant proportion of the few vi-
olation judgments issued in the last decade
are still not being effectively implemented

(e.g., Ireland).

5.

The average time leading judgments have
been pending implementation for is the
final, and least weighty indicator. It is an
undeniable fact that an important number
of leading judgments that could be imple-
mented in a relatively short period of time
stagnate for an unjustifiably long number
of years. The longer leading judgments
have been pending implementation, the
greater the concern that the necessary re-

forms are not being carried out.

Upon assessing this metric, a lengthy delay
in the implementation of leading judgments
is often an indicator of a poor implemen-
tation record (e.g., Italy). It is also possible,
however, for states with an overall good
record to have a small number of leading
judgments that have been pending for a
long period, resulting in a high figure under
this heading (e.g., Ireland and Finland). Fur-
thermore, in some cases, a decrease in the
average implementation time compared to
the previous year may not be interpreted
positively, because it is due either to the
delivery of an important number of new
judgments in the past year (rather than to
the closure of old leading cases), or to the
existence, in respect of the jurisdiction, of
very old cases (pending implementation for
more than ten years), that are thus factored

out of the calculation for this indicator.

Judgments that are pending implementation
may also be the subject of ongoing reforms. The
quantitative methodology does not make a dis-
tinction between unjustified delays in the im-
plementation process (caused by, for example,

the lack of political will) and the length of time
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required for the ongoing implementation of re-
forms. Furthermore, the report does not quan-
tify the severity of violations or the complexity
of the required reforms, as, to the best of our
researchers’ understanding, there currently ex-
ists no method capable of evaluating these ele-
ments. For the first time, however, our research
this year does assess the main thematic themes
present in the ECtHR jurisprudence, in an effort
to derive qualitative conclusions on the types

of cases that are more susceptible to becoming

stumbling blocks implementation-wise as a re-

sult of the nature of the violations found.

In sum, the indicators used in this report were cho-
sen not because they are perfect, but because - to
our knowledge - they are the best available. De-
spite certain methodological limitations, this data
provides the best quantitative assessment of the
overall status of ECtHR implementation in differ-
ent countries, while relevant qualitative nuances

are also taken into account, to the extent possible.

(NON-) IMPLEMENTATION OF JUDGMENTS II: CJEU

I. Research parameters
* Which rulings does the study focus on?

This study traces and assesses the compliance of EU
member states with the rulings® on the rule of law
issued by the CJEU over the past five years (1 Jan-
uary 2019 to 1 January 2024). The study addresses
CJEU rulings that touch upon laws and practices
challenging values such as transparent, account-
able, democratic, and pluralistic law-making pro-
cesses; legal certainty; the prohibition of arbitrari-
ness of the executive; effective judicial protection,
inclusive of access to justice through independent
and impartial courts; and also as regards the pro-
tection of fundamental rights, the separation of

powers, and equality before the law.*

32 We aim to cover all relevant rulings falling under the defini-
tion of the rule of law-related ruling, regardless of their origin,
whether resulting from preliminary references or infringement
procedures. The study will follow up on (a) cases initiated by the
European Commission through infringement actions - constitut-
ing a minority of the CJEU’s caseload; and (b) cases brought by
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The pertinent rulings are likely to reference vari-
ous provisions of the Treaty of the European Union
(TEU), such as Articles 2 (declaring the rule of law
as one of the EU values) and 19 (1) (mandating
remedies to ensure effective legal protection). Our
focus also extends to references to the Charter of
Fundamental Rights, such as Article 47, which en-
shrines the right to an effective remedy and is read

in conjunction with Article 19 (1) of the TEU.

As an illustration, this study encompasses CJEU
rulings related to judicial independence and im-
partiality. This includes cases examining legisla-
tion that lowers the retirement age of judges or
addressing arbitrariness in the executive’s exercise
of discretionary powers, particularly in decisions

regarding judicial appointments, secondments,

national courts through preliminary reference procedure, rep-
resenting the majority of the CJEU’s docket.

3 For the definition, see Regulation 2020/2092 of the European
Parliament and of the Council of 16 December 2020 on a general
regime of conditionality for the protection of the Union budget.



https://eur-lex.europa.eu/legal-content/EN/TXT/?toc=OJ%3AL%3A2020%3A433I%3ATOC&uri=uriserv%3AOJ.LI.2020.433.01.0001.01.ENG
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and disciplinary measures. The dataset includes
the CJEU rulings that address the obstacles faced by
national judges in seeking preliminary rulings or
adhering to the CJEU guidance. The study also cov-
ers cases involving the ramifications of legislative
or institutional flaws for access to justice, including
the right to be heard by a court or to have access to
a lawyer. Relevant cases also delve into the capac-
ity of the justice system to combat corruption. Ad-
ditionally, the study includes cases related to other
independent institutions that are expected to act as
checks on the executive, as well as civil society or-

ganisations and academic institutions.

The study follows up on the infringement cases
initiated by the European Commission through in-
fringement actions, constituting only a minority
of all cases handled by the CJEU, as well as cases
brought by national courts through the prelimi-
nary reference procedure, making up the majority

of the CJEU’s docket.3

* How were the relevant rulings identified?

The database of the CJEU case law* does not allow
for the filtering of rulings in a manner that isolates
those specifically related to the rule of law. It does,
however, categorise rulings based on subject-mat-
ter. To establish a pool of rulings potentially rele-
vant for this study, researchers have concentrat-
ed on several thematic categories provided by the

CJEU database, including “freedom, justice and se-

3 Almost 67 per cent of cases completed between 2019 and 2023
resulted from preliminary reference requests. Further data
available in the CJEU’s Annual Report.

35 CURIA - Search form (europa.eu)

curity”, “justice and home affairs”, “Fundamental

rights”, and “non-discrimination”.3

Not all rulings from these categories will auto-
matically be included in the dataset. Researchers
reviewed the list of rulings to determine which
align with the above given definition of a rule of
law-related ruling. Additionally, they scrutinised
secondary sources, such as reports of civil society
organisations, academic writings etc., to ensure
that they did not overlook any significant rulings.
Following initial filtering and sorting, they grouped
the judgments based on which EU member state is
implicated. The list includes mostly cases brought
before the CJEU by the Commission or referred by
the national courts of the given state, but could also
include those referred by other national courts, as
long as they implicate the legal system of the given

state.

* How does the study define compliance?

In assessing the degree of compliance with CJEU
rulings, we delve into the extent to which political
and judicial authorities have adhered to the CJEU’s
prescriptions. We differentiate between three lev-
els of compliance: full-compliance, partial com-
pliance, and non-compliance. Partial compliance
signifies adherence to CJEU rulings to some degree,
but not fully. It may involve adopting only some of
the legislative changes called for by the CJEU, or by

falling short in the implementation of otherwise

3% Certain judgments can be in more than one category, so we
filtered rulings to avoid duplication.
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adequate legislation, or by failing to fully embrace
CJEU interpretations of EU law. Non-compliance
can be manifested as an outright failure to comply,
resulting in continued infringements of EU law. It
may also be manifested as a substantial delay in
implementing reforms, despite rhetorical commit-
ment to comply, or even sham reforms that do not
genuinely alter the status quo or address violations

of EU law.
I1. Research process

The data collection process involved two elements:
(a) the identification of CJEU rulings pertinent to
the study, particularly those related to the rule of
law; and (b) the tracking of national efforts, if any,
to adhere to these rulings. In this latter task, DRI

was supported by national experts.
The analysis is also supported by secondary sources.

For each ruling identified as relevant to this study,

national experts were assigned the following tasks:

(1) Identify the rule of law issues unveiled by the
ruling; clarify the actions expected from the
state, by both its political and judicial authori-

ties, in terms of compliance with the ruling.

(2) Specify whether the national response to the
ruling qualifies as either full or partial compli-

ance or non-compliance.

(3) Explain non-compliance - the experts were
given a non-exhaustive list of reasons, includ-
ing political unwillingness or inability (for
example, due to lack of resources), politically
orchestrated judicial resistance, principled de-
fiance by independent courts, non-compliance
by referring courts out of fear of sanctions or

out of incompetence.
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When investigating compliance with CJEU rulings
in cases initiated by the European Commission, na-
tional experts will assess whether political or judi-
cial authorities have appropriately addressed the
CJEU findings. With CJEU rulings issued under the
preliminary reference procedure, national experts

will scrutinise:

(1) whether national courts that referred ques-
tions to the CJEU have applied the CJEU’s inter-

pretation of EU law to the specific case;

(2) whether other national courts (for example,
appeals courts, or even higher courts) exam-
ining the same case have applied EU law cor-
rectly and, where warranted, disapplied the

national law;

(3) whether, in similar cases, other courts have fol-

lowed or disregarded the CJEU’s guidance; and

(4) how political authorities have responded when
national courts, relying on CJEU interpreta-
tions, disapplied national rules or practices

conflicting with EU law.

The overarching question pertains to how the de-
mands of the CJEU are integrated into the national
system, encompassing both judicial and political

spheres.

If a CJEU ruling exposes a systemic rule of law is-
sue in countries other than the one from which
the preliminary reference originated, a national
expert evaluating compliance by a referring court
highlighted such a ruling. This enabled us to bring
the ruling to the attention of other national experts
concerned, allowing them to follow up on relevant
national laws and practices to see whether the rul-
ing has been adhered to in those respective juris-

dictions.
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ANNEX III: CLASSIFICATION GRID

ECTHR
Classification Grid
Very low Low Moderately | Moderate | Significant High Very high
low

Leading
judgments Less Over 5 Over 10 Over 20 Over 30 Over 40 Over 50
pending than 5
implementation
Percentage of
unimplemented Below 10-15% 15-25% 25-30% 30-45% 45-60% Over 60%
leading 10%
judgments from
the last 10 years
Average time
leading Less than 1-2 2-3 34 4-6 6-7.5 More than
judgments have 1 year years years years years years 7.5 years
been pending
implementation

CJEU: Assessment scheme

The study includes individual profiles for the EU
member states. Each indicates the number of rule
of law-related rulings issued by the CJEU identified
for this study for the given timeframe (1 January
2019 to 1 January 2024). This number is broken
down into the number of rulings that have fully
been complied with, those that have been partly

complied with, and those that have not been com-

37 Status of compliance was assessed in April 2024.

plied with at all, calculating percentages for each
category. Where appropriate, the profiles also in-
dicate the number of rulings with regards to which
compliance is difficult or impossible to assess. Re-
garding rulings that have been implemented part-
ly or not at all, the profiles refer to the number/
percentage of those pending compliance for two

years or more:¥ namely, rulings issued between
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1 January 2019 and 1 May 2022 that have not yet
fully been complied with. Each of the profiles gives
the list of selected rulings that have been complied
with only partly or not at all (highlighting the in-

compatibilities at hand).

To contextualise data collected through this study,
some of the country profiles highlight patterns in
the behaviour of constitutional courts, especial-
ly highlighting instances of such courts hindering
compliance either in a confrontational fashion or

more indirectly or surreptitiously. Additionally, the

profiles provide data from other sources, such as
the World Justice Project’s (W]JP’s) Rule of Law In-
dex, as well as DRI’s own judiciary hub. Research-
ers have not factored this external data into the
calculations, but they are helpful in understanding
and contextualising the results of research.

The study does not intend to rank countries based
on the absolute number of rulings complied with or
not complied with, but categorises them based on
their performance, differentiating between good,

moderate, and struggling compliers.

Category

Parameters

% of rulings fully

complied with

% of rulings partly

complied with

% of rulings not

complied with

Good compliers

Very High

(80% or more)

Low (5-20 %)

Very Low (0-5 %)

Moderate High Low (5 to 20 %) or Low (5-20 %) or
compliers (51-80 %) Moderate (21 to 50%) Moderate (21 to 50 %)
Struggling Very low (0-5 %) High (50-80 %) Very low (0-5 %)
compliers Or low (5 to 20 %) Or low (5 to 20 %)
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“Good compliers” consistently demonstrate a
strong commitment to complying with CJEU rul-
ings. They exhibit very high levels of compliance,
with over 80 per cent of rulings fully complied with
and very low (0-5 per cent) to low (5-20 per cent)
levels of non-compliance or partial compliance.
Although excessive delays in compliance (for two

years or more) are possible, they are relatively rare.

“Moderate compliers” fully comply with a sizable
portion of rulings (between 50 and 80 per cent).
They show a considerable level of commitment,
with occasional failures in achieving full compli-
ance (up to 50 per cent of partial compliance or
non-compliance). Such failures could be due to the
mixed judicial record in adhering to the CJEU case
law, or to political reluctance to implement a par-

ticular legislative reform properly.

“Struggling compliers” fully comply with only a
limited number of rulings (typically up to around
20 per cent). The state record is mixed and marked
with a high degree of partial compliance (between
50 and 80 per cent). This means that, while some
national actors occasionally adhere to CJEU pre-
scriptions, compliance is mostly incomplete and
insufficient. Non-compliance or partial compliance
may be politically or judicial driven, and is often
driven by both. Delays occur in a high number of

cases, systematically.

We suggest that the reader does not solely focus
on the absolute number of rulings when assessing
and comparing state performance, but look beyond
into tendencies and patterns. We do not rank states
based on these numbers. Our characterisation of
the state as a “good”, “moderate” or “struggling”

compliers is based on the proportions between the

rulings that states have complied with fully, partly,
or not at all collected for this study. For complete-
ness and proper understanding of the data, we pro-
vide additional information (e.g., data showing the
degree of judicial independence) and analysis (e.g.,
about patterns in the top courts’ approach to the

application of EU law).

Importantly, this study is not aimed at assessing a
general record of compliance with EU law by na-
tional authorities. We have only followed up on
rule of law-related rulings. The number of rulings
is also not reflective of the general state of the rule
of law in the country, as not all rule of law issues

automatically end up before the CJEU.
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ANNEX IV - SPECIFIC COUNTRY RECOMMENDATIONS ON ECTHR
IMPLEMENTATION IN RESPECT TO SELECTED EU MEMBER STATES

Bulgaria

Key reforms the Bulgarian authorities must adopt

include, inter alia:
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Putting in place reinforced guarantees against
undue influence on the Judicial Chamber of the
Supreme Judicial Council (SJC), while taking
into consideration concerns expressed over the
composition of the Judicial Chamber of the SJC
and the division of powers between the SJC and
the Inspectorate to the Supreme Judicial Coun-

cil (Miroslava Todorova v. Bulgaria).

Ensuring that formal legal requirements for
the registration requests of ethnic minority as-
sociations are applied in a proportionate, fore-
seeable, and consistent manner, and adopting
legislative or other appropriate measures to en-
sure broader and more effective obligation for
the Registration Agency to give instructions to
associations to rectify registration files, when-
ever this is objectively possible (Umo Ilinden

and Others v. Bulgaria).

Addressing practical questions regarding the
functioning of the mechanism for independent
investigation of high-level prosecutors (ade-
quate working conditions and resources, as

well as practical independence) (Kolevi v. Bul-
garia).

Introducing measures to ensure judicial review
of measures placing persons with mental health
disorders in social care homes (as a safeguard
where a placement is not based on a valid con-
sent, or where the wishes of a person to leave

an institution might be disregarded (Stanev v.

Bulgaria).

Implementing plans for the renovation or re-

placement of old prison facilities (Kehayov v.
Bulgaria).

Greece

Key reforms the Greek authorities must adopt in-

clude, inter alia:

Urgently amending the system concerning the
registration of associations, in line with the Eu-
ropean Court’s case law and the 2014 Venice
Commission and OSCE Joint Guidelines on Free-
dom of Association, which favour the registra-
tion of associations without any prior control
of their legality, when domestic law provides
for clauses allowing the monitoring of their

activity a posteriori (Bekir-Ousta and Others v.

Greece; House of Macedonian Civilization and

Others v. Greece).

Aligning the national case law in freedom of ex-
pression cases with the Court’s case law, by en-
suring that judges are trained to distinguish be-
tween factual statements and value judgments

(Katrami v. Greece; Vasilakis v. Greece).

Ensuring that school education and teaching is

in conformity with the parents’ religious and

philosophical convictions (Papageorgiou and

Others v. Greece).

Exploring possible avenues of action to ensure
that criminal investigations are sufficiently
thorough and conducted in a fully Conven-
tion-compliant manner, including through
large-scale training and awareness-raising of

prosecutors and judges (Sidiropoulos and Papa-

kostas v. Greece).
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Hungary

Hungarian authorities are under the obligation to

proceed to the following reforms, among others:

® Ensure procedural fairness in cases involving
the removal of judges from office, including the
intervention of an authority independent of the
executive and legislative powers in respect of
such decisions, and of effective and adequate
safeguards against abuse when it comes to re-
strictions on judges’ freedom of expression

(Baka v. Hungary).

® Ensure timely access to documents of public
interest concerning the Hungarian secret ser-

vices (Kenedi v. Hungary).

® FEliminate administrative obstacles incorporat-
ed in the Assembly Act and related regulations,
including the mandatory legal representation
when a ban or a prior limitation is challenged
(Patyi and Others).

® Develop guidance and provide methodological
support for the expert committees examining
children with disadvantaged socio-economic
backgrounds, in order to identify and over-
come the effects of social disadvantage in the

diagnostic procedure (Horvath and Kiss v. Hun-

gary).

® C(Create an appropriate solution for lawfully set-
tled third country nationals applying for legal

gender recognition (Rana v. Hungary).

® Intensify efforts in reforming the asylum sys-
tem, in order to afford effective access to means
of legal entry, in particular border procedures,
in line with Hungary’s international obliga-
tions as arising from the relevant judgments
of the ECtHR and the CJEU (Ilias and Ahmed v.

Hungary).

Italy

Italian authorities are under the obligation to take

the following measures, inter alia:

® Decriminalise defamation or, at a minimum,
abolish prison sanctions for defamation, and
ensure that the national court practice is in line
with Convention standards when differentiat-
ing between statements of fact and value judg-

ments (Belpietro v. Italy).

® Take measures to ensure the balance of pres-
ence of political subjects in popular informa-
tion programmes on public television (Associ-

azione Politica Nazionale Lista Marco Pannella

v. Italy).

® DPutin place an effective remedy by which com-
plaints can be made to the national authori-
ties about the discontinuation of political pro-
grammes on state-run television (Associazione

Politica Nazionale Lista Marco Pannella and

Radicali Italiani v. Italy).

® Ensure an effective remedy to allow individu-
als to obtain preventive and remedial orders in
respect of polluting industrial activity (Cordella
and Others v. Italy).

® Undertake efforts to build the capacity of the
judiciary (particularly pre-trial judges) to deal
with cases concerning gender-based violence,
and to promote the use of a gender-sensitive ju-

dicial language (Talpis v. Italy).
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Poland

Inter alia, the Polish authorities are under the obli-

gation to adopt the following reforms:
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Elaborate and adopt measures to ensure the
lawful composition of the Constitutional Court,
and address the status of decisions already ad-
opted in cases concerning constitutional com-
plaints with the participation of irregularly ap-
pointed judge(s) (Xero Flor w Polsce sp. z 0.0. V.
Poland).

Carry out a broader reform of the system of dis-
ciplinary liability of judges in Poland, limiting
the influence of the executive on disciplinary
proceedings against judges, to prevent misuse
of the law for ulterior purposes, and take mea-
sures to ensure a high degree of protection of
freedom of expression of judges defending the
rule of law and judicial independence (Zurek v.
Poland).

Elaborate measures to ensure that decisions
concerning the disciplinary liability of judges
are adopted by a body that complies with re-
quirements under Article 6 of the Convention
(Zurek v. Poland).

Rapidly elaborate measures to restore the in-
dependence of the NCJ, through the introduc-
tion of legislation guaranteeing the right of the
Polish judiciary to elect judicial members of the
NCJ (Broda and Bojara v. Poland).

Address the status of all judges appointed in de-
ficient procedures involving the NCJ as consti-

tuted after March 2018, and of decisions adopt-

ed with their participation (Broda and Bojara v.
Poland).

Introduce legislative changes to address the ab-

sence of obligation in law for hospitals to refer

patients to alternative services when an abor-
tion has not been performed due to the use of

the conscience clause (P. and S. v. Poland).

Romania

The Romanian authorities are under the obligation

to take the following measures, inter alia:

® Monitor the new legal protection system for
adults with disabilities and take adequate mea-
sures so that it be adequately and effectively
applied, including by ensuring domestic ca-
pacities and necessary arrangements to guar-
antee swift and sound judicial determinations
of the situation of the individuals concerned

(Centre for Legal Resources on behalf of Valentin

Campeanu v. Romania).

® Take urgent remedial action to ensure human
rights compliance in psychiatric establish-
ments, with regard to overcrowding and inad-
equate living conditions, treatment and care
afforded to patients, and severe shortages of
staff in psychiatric establishments (Parascineti

v. Romania).

® Introduce judicial review in respect of deci-
sions to renew measures prolonging involun-

tary placement decisions (Cristian Teodorescu

v. Romania).

® Introduce criteria to ensure a proportional as-
sessment of the moral damages awarded in def-

amation cases (Ghiulfer Predescu v. Romania).

® Address deficiencies in the criminal law pro-
visions punishing incitement to hatred or dis-
crimination, as they hinder the proper classifi-
cation and prosecution of hate crimes based on

homophobic motives (M.C. and A.C. v Romania).
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