Modern Slavery
an introduction

By any estimate, the prevalence of modern slavery is a daunting prospect for
policymakers and multiple stakeholders forming the counter-trafficking movement.
According to the Global Slavery Index 2016, approximately 45.8 million people
are trapped in some form of slavery. The International Labour Organisation
(ILO) estimates that 55% of trafficking victims around the world are women
and girls, while 168 million children aged 5 to 17 are engaged in child labour.
The trafficking of humans into commercial exploitation is a global business earning
profits of approximately US$150 billion a year. Of this, US$99 billion comes from
commercial sexual exploitation, $34 billion from construction, manufacturing,
mining and utilities and $9 billion comes agriculture, including forestry and fishing.
Modern slavery is a private sector phenomenon as well as a state concern. The
majority of victims of modern slavery provide input to the private economy, and
there is an increasing recognition of the accountability of companies, both high
and low in the global supply chain, for those victims. Companies have historically
handled the issue as a matter of corporate social responsibility rather than one of
accountability pursuant to hard law. The recent adoption in several jurisdictions
around the world of laws designed to promote transparency and accountability in
supply chains is responsible to a large extent for the shift from what was essentially
an ethical approach to one of accountability in a bid to prevent the incidence of
modern slavery in supply chains.

Guided by recognition in these vanguard jurisdictions
that regulation and legislation aimed at companies at
the head of supply chains can effect and promote higher
standards further down their supply chains, there is
a discernible trend towards an increasing, though
incremental, adoption of increasingly recognisable
standards, as well as a trend towards “joint liability” of
companies for their wider supply chain.

Normative and Legislative trends
Measures taken to address modern slavery range from
the global (but non-binding), to the national and state
level. Some of the benchmark standards, regulations
and statutes are set out below in summary.
Global standards
United Nations Guiding Principles
On an international level, the United Nations
instituted a framework for companies to follow socially
responsible human rights norms. The “Guiding
Principles on Business and Human Rights” (UNGPs)
offer a concrete, directive standard as to expectations
on minimizing forced labour, trafficking, and other
business-linked abuses. The UNGPs are, however,
non-binding – on states or on companies. concerns
that the UNGPs have not achieved significant change
in reducing business related human rights impacts
across the world led to a resolution at the 26th session
of the HRC (in June 2013), to establish “an openended intergovernmental working group with the
mandate to elaborate an international legally binding
instrument on Transnational Corporations and Other
Business Enterprises with respect to human rights.”
As of November 2016, two sessions of the Openended Inter-governmental Working Group (OEIWG)
have been held. It is anticipated that at the upcoming
meeting in 2017 the OEIWG will have a preliminary
treaty text to consider.
OECD Guidelines for Multinational Enterprises
Under the Organization for Economic Co-operation
and Development (OECD) Guidelines for Multinational
Enterprises, companies operating in states that have
signed on to the OECD Guidelines interact mainly
with National Contact Points mandatorily set up by
these states’ governments. National Contact Points
are designed to offer support and resolve issues
pertaining to alleged violations of guidelines, but
their enforcement power is limited. The National
Contact Points have some ability to enforce the
OECD Guidelines, as companies seek to maintain
their market reputation, but on the whole, the lack of
ability for NCPs to implement any sort of sanctions or
legal proceedings significantly dilutes their capacity for

effective enforcement.
United States of America
The Dodd-Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank) was passed in 2010.
Section 1502 of the Act, which deals with conflict
mineral reporting, requires manufacturers regulated
by the U.S. and using tantalum, tungsten, tin, or gold
(3TG) to report whether their minerals came from the
Democratic Republic of Congo or the nine countries
on its border.
In 2012, President Obama issued an Executive
Order Strengthening Protections against Trafficking
in Persons in Federal Courts, which instituted
new compliance measures for contractors and
subcontractors operating abroad – banning them
from engaging in activities related to trafficking and
implementing a new process for discerning which
industries are most at risk for human trafficking, and
what might be done to prevent it from continuing.1 In
2016, President Obama also signed into law the Trade
Facilitation and Trade Enforcement Act, which revised
language from the Tariff Act of 1930, clearing the
way for U.S. Customs and Border Protection to both
confiscate and block future imports from shipments
suspected of using forced labour.
The Business Supply Chain Transparency on
Trafficking and Slavery Act of 2015 (BSCT) was
mooted to require companies to disclose the course of
action taken towards eliminating forced labour or risks
of human trafficking in their supply chains by filing
annual reports with the U.S. Securities and Exchange
Commission (SEC). The proposed enactment of the
BSCT follows the California Transparency in Supply
Chains Act of 2010 (California Transparency Act) which
sets out similar requirements for companies to selfdisclose the extent to which they, and their suppliers,
are abiding by labour practice standards . The
California Transparency Act applies to companies in
a limited set of industrial sectors undertaking business
in California – reducing the scope of its application.
The BCST was brought before Congress in 2015 but
has not been adopted.
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United Kingdom
The Modern Slavery Act (MSA) was passed in 2015,
which requires companies to publish an annual
statement as to the steps the company is taking to
eliminate modern slavery in its business and supply
chains. The requirement applies to all companies that
carry on a goods and services business in the United
Kingdom with a total turnover of £36 million per year.
Failure to provide the statement can lead to a high
court injunction, which could lead to an unlimited fine.
Crucially, the stipulations of the provision require only
that relevant companies provide a statement (1) as to
steps taken to eliminate modern slavery, or (2) that
no steps have been taken. As such, the requirement
is a pure disclosure and transparency corporate
obligation, with no legal requirement to undertake
any steps to prevent modern slavery, to undertake an
impact assessment or to engage in risk-based human
rights due diligence.
In July 2017, a private member’s bill to amend the
MSA was raised – this seeks to bring public authorities
within the remit of the MSA, to require the government
to publish a list of relevant companies, and to exclude
companies from public procurement procedures
where the statement required under the MSA has not
been provided. This is the first step in providing some
commercial teeth to the MSA.
The MSA is being hailed as a standard worth replicating
in different jurisdictions, with Australia being the first
to follow suit. It is essential for the shortcomings of
the MSA as a tool of accountability to be discussed
prior to its replication as the best available model.
A tool of accountability must include (i) access to
remedy for those whose rights have been violated by
corporations with the burden of proof on companies
to refute allegations by victims; (ii) joint liability of
parent companies/subsidiaries and other parties with
established business relationships with the company;
(iii) the need for transparency and accountability within
the public sector; and (iv) requirement for a risk-based
human rights due diligence.
Australia
The Australian Joint Standing Committee on Foreign
Affairs, Defence and Trade has been accepting
submissions from interested parties into establishing
a Modern Slavery Act in Australia. The legislation was
proposed to the Australian parliament in August 2017
for enactment into law.
The consultation process has naturally drawn
distinctions with the MSA in the United Kingdom, as well
as its shortcomings. Submissions have highlighted the
need for an Australian Modern Slavery Act to require a
compulsory risk based due diligence process as well

as the need to
provide remedies for those whose
rights have been infringed by companies.
France
France’s “Devoir de vigilance des sociétés mères et
des entreprises donneuses d’ordre” (Due diligence of
companies and main contractors) was fully adopted
in February 2017 and seeks to create new, specific,
due diligence obligations for large French companies,
which will be obliged to produce a “due diligence
plan”, including “reasonable measures to identify risk
and to prevent violations of human rights, health and
safety, environmental damage”, etc. This must also
cover activities of subcontractors and suppliers of the
parent company and subsidiaries with which they hold
an established commercial relationship. Defaulting
companies may be held liable for damages suffered
by victims as a result of non-compliance with the new
obligations. The new law establishes a duty of care
for French companies to meet in respect of human
rights obligations, with victims of such failure of duty
of care in a position to seek damages where they
have suffered loss – breaking new ground in global
legislation in this space.
The Devoir de vigilance also provides for financial
penalties for failure to provide the vigilance plan.
This contrasts strongly with the MSA, where failure to
provide the required statement does not initially carry
a financial penalty.
While thorough, the Devoir de vigilance is notable
for placing a direct duty upon a parent company to
create a due diligence plan that applies not only to
its own operations, but also those of its subsidiaries
and suppliers. Liability for the same has also been
extended – placing the companies subject to the
Devoir de vigilance in a unique position.

The Netherlands
The Dutch “Due Diligence on Child Labour” Law, also
signed into law in 2017, requires companies to enact
a due diligence plan of action to prevent child labour
where there is a reasonable suspicion of child labour
occurring at the level of first supplier in the supply chain,
as well as further down the production chain, and draw

legislation, however, is not prescriptive in content,
allowing a generous amount of flexibility for companies
to determine exactly what information needs to be
disclosed, and in what amount of detail.2
In addition, several select European jurisdictions
have adopted “joint liability” legislation, whereby
larger companies may be fined for labour abuses
committed by companies further down their supply
chain. This is the case in Austria, Belgium, Finland,
France, Germany, Italy, the Netherlands and Spain.
In four of these countries – Belgium, Germany, Italy
and Spain – joint liability legislation applies particularly
and exclusively to the construction sector. The United
Kingdom government’s first Director of Labour Market
Enforcement has announced that the United Kingdom
may adopt similar provisions, aimed at the supply
chains of large retailers and construction companies.
Switzerland

up a declaration in respect of their investigation and
such plan of action. Such statements will be recorded
in a public registry, which will be open by 2018. The Act
will become effective from 2020, allowing companies
time to adequately prepare for the introduction of
the provisions of the law. The law applies not only to
companies registered in the Netherlands, but also to
companies incorporated elsewhere that deliver goods
or services into the Netherlands to a Dutch consumer.
The Act marks a significant step forward in the fight
against child labour in the Netherlands and worldwide.2
European Union
The European Union (EU) initiated the Non-Financial
Reporting Directive (EU-NFRD) in 2014 with the aim
of bettering transparency and reporting of companies
in their compliance with environmental and social
responsibility. The EU-NFRD stipulates that in their
annual reports, companies operating in the EU must
disclose business model-specific information in
regards to their policies on corruption, anti-bribery,
employees, the environment, and human rights. The

The Swiss Coalition for Corporate Justice have
launched the Responsible Business Initiative in
Switzerland, which has obtained enough votes to
conduct a referendum which would see companies
legally required to undertake risk based due diligence
and a risk based impact assessment to identify and
address potential human rights and environmental
abuses in their businesses and supply chains. Under
the law, Swiss companies would be required to carry
out mandatory due diligence and to take appropriate
measures to prevent adverse human rights and
environmental impact, as well as curtailing any existing
violations and providing remedy to victims of abuse
caused by the company in question. Those adversely
impacted would be able to seek civil liability claims in
the Swiss courts. If and when the necessary changes
are made to the Swiss constitution, the legislation
promises to require some of the most comprehensive
corporate accountability standards so far.
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Impact of the current legislation
Global companies are made up of global supply chains,
with supply chains stretching to several tiers and
hundreds if not thousands of suppliers. It is appropriate
therefore that legislation is extra-jurisdictional in scope,
and global in outlook, and this is a healthy trend.
Modern slavery legislation increasingly recognises
that, for a great many companies, the greatest risk of
human rights violations in their business and supply
chains may arise in jurisdictions with less developed
legal institutions, where workers have fewer collective
bargaining and unionisation rights, with little or no
access to alternative dispute resolution mechanisms,
where harassment and intimidation of workers and
use of cross-claims or defamation laws to silence
workers is more common. Legislation including the
MSA and the Dutch “Due Diligence on Child Labour”
Law apply to companies incorporated or based outside
of the jurisdiction of the legislation, and this is a key
recognition that without the ability to enforce standards
at all levels and geographies of the global supply
chain, much of the effectiveness of new legislation will
be undermined.
The new body of law has shown a greater emphasis
on corporate disclosure and transparency, and less
on corporate accountability for abuses in the supply
chain. Is it enough, however, that legislation such as
the California Transparency Act or the MSA are built
on disclosure of voluntary efforts to address potential
issues of slavery in supply chains? Such reporting
requirements are designed to increase interaction
between companies, investors and third parties such
as civil society and non-governmental organisations,
but are less effective than applying rules and standards
on companies to identify, mitigate and remedy risk
through risk-focused due diligence assessment. In the
absence of real accountability, and remedy for victims,
there is a risk that disclosure and transparency falls
into the trap of becoming a corporate marketing and
presentation exercise, and a logical extension of
companies’ existing CSR disclosures, rather than
legislation designed to place the onus on companies
to ensure the effectiveness of anti-slavery steps taken
at the company and supply chain levels.
Even where transparency obligations are coupled
with binding due diligence and impact assessment
requirements, such as in the case of the French
Devoir de vigilance, he proposed Swiss law and the
Dutch “Due Diligence on Child Labour” Law, there
still remains a deficit of uniform applicability. The
French Devoir de vigilance only applies to French
companies with a certain number of employees either
in France or globally, meaning it does not apply to a
great number of corporates. The situation is similar

in Switzerland where the new Swiss law will apply to
Swiss-incorporated companies. The Dutch law, on the
other hand, applies in the case of child labour but is
silent on and does not apply in the many instances
of adult forced labour. “Joint liability” provisions are
focused on high-risk industries such as construction.
What results is a patchwork of diverse legislation
which differs from jurisdiction to jurisdiction in scope
and application, and across different industries which,
while pioneering and increasingly effective, only hint
at the beginning of a developing global standard. The
UNGPs were designed to provide that global standard,
and the prospect of a globally binding treaty is a
tantalising one, but if it remains out of reach, the onus
will continue to fall on national legislators to provide
increasingly effective legislation to counter the modern
slavery issue.

Towards a global standard?
Supply chains are, almost by definition, global, and
regulations to govern conduct within them should ideally
be global in scope to match. Likewise, companies
need to be held accountable for the activities of their
businesses wherever in the world abuses take place.
The same is true of remedy for victims.
The UNGPs provide a normative standard for the
conduct of companies but they set the bar higher
than legislatures are currently able to deliver. A trend
in favour of corporate transparency (the California
Transparency Act, the MSA) is seen as a considerable
step forward, but does it go far enough? The proposed
Swiss law on corporate accountability, the French
Devoir de vigilance and the Dutch Due Diligence
on Child Labour Law go a step further by making
due diligence assessment compulsory in certain
circumstances, and the development of “joint liability”
provisions, particularly wider applicability across
industry sectors, is a welcome development which can
help to ensure accountability for modern slavery in the
corporate sphere.
Does a patchwork of jurisdictions adopting disparate
legislation amount to a developing global standard,
along the lines of the UNGPs? In the current absence
of a binding global treaty the reliance on national and
regional legislatures to create binding obligations is
paramount, but makes it harder to build such a global
standard. In the absence of (1) a binding requirement
to undertake risk-based human rights due diligence
by companies in the first instance, and (2) a failure
to provide remedies for victims of modern slavery,
any international treaty or national legislation will fall
short of what is required to effectively cut instances of
modern slavery worldwide.
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