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BEPS Action 15: Release of Multilateral Instrument

Piergiorgio Valente*

The release of the Multilateral Instrument constitutes an important step towards the most significant re-write of international tax rules in a
`century. It is the multilateral convention enabling the simultaneous amendment of more than 3,000 existing bilateral conventions for the avoidance
of double taxation. It aims at eliminating loopholes and mismatches among them, which are susceptible to allow aggressive tax planning. In thirty-
nine articles, it implements measures indicated in Actions 2, 6, 7 and 14 of the Base Erosion and Profit Shifting (BEPS) Project, regarding
hybrid mismatches, treaty abuse, artificial avoidance of permanent establishment status and dispute resolution of international tax disputes.

1 INTRODUCTION

An important step towards the ‘most significant re-write
of international tax rules in a century’1 was made on
24 November 2016 with the release of the
Multilateral Instrument (MI). The MI has been envi-
saged, within the framework of Base Erosion and Profit
Shifting (BEPS) Project,2 as a multilateral convention
allowing the simultaneous renegotiation and amend-
ment of more than 3,000 existing bilateral double
taxation (DTCs).3

BEPS Project may be characterized as the global response to
the global problem of misfunctioning national tax systems,4 a
problem confirmed by Luxembourg Leaks, Panama Papers
and – more recently – Bahamas Leaks.5 Aggressive tax plan-
ning, unfair taxation and the financial crisis brought together

more than 100 countries in an inclusive framework with the
commitment to develop comprehensive measures to tackle
them.6 The idea was that BEPS is enabled by defective tax
rules7; the solution should hence lie with changing the rules.8

The Project was launched in 2013 with the OECD’s report
‘Addressing Base Erosion and Profit Shifting’9 identifying cases
where domestic and international tax rules were not aligned
with modern business means and procedures10 and facilitated
tax avoidance, as a result. The goals set were to (1) stop loss of
corporate tax revenue for states – estimated at no less than
USD 100–USD 240 billion on an annual basis (4%–10% of
global corporate income tax (CIT) revenue11) – (2) ensure
taxation of income where economic value is created, and (3),
even more importantly, rebuild fair tax systems to restore and
build taxpayers’ trust. The same year a 15 Actions Plan12 was
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agreed to address the cases identified in the above report, and
two years later, Final Reports on the 15 Actions followed,
defining the measures to be taken.13

Action 15 of the BEPS Action Plan conceived the
development of a MI, giving the following mandate:

Analyze the tax and public international law issues related to
the development of a multilateral instrument to enable
jurisdictions that wish to do so to implement measures
developed in the course of the work on BEPS and amend
bilateral tax treaties. On the basis of this analysis, interested
parties will develop a multilateral instrument designed to
provide an innovative approach to international tax matters,
reflecting the rapidly evolving nature of the global economy
and the need to adapt quickly to this evolution.

Hence, the MI is devoted to implementation and in
particular to implementation of measures targeting
BEPS issues arising from DTC norms that are either
too ‘old-fashioned’ to address the challenges of modern
business environment, or not sufficiently coherent
among themselves and with the domestic laws and con-
sequently leave gaps to avoid tax in ‘a legal way’. The
objective pursued through the MI is the swift and syn-
chronized modification of existing DTCs to align them
with the current way of doing business and between and/or
among themselves while avoiding the costs (and risks) of
separate negotiations.14 The Final Report on Action 15
concluded that this mission was possible. An ad hoc
Group, open to all interested States and eventually
formed by almost 100, operating under the aegis of
OECD and the G20, undertook to carry out the mandate
until the end of 2016. With the MI release the mission
has been accomplished.

This article aims at providing a brief overview of the
provisions included in the MI and their possible imple-
mentation. It first analyses the structure of the instrument
and the manner in which its provisions may be incorpo-
rated to the existing DTCs. It then details the substantive
provisions that have been included in the MI in order to
address BEPS. In this respect, a practical example is
provided as well, of the impact such provisions could be
envisaged to have on four important Italian DTCs, i.e.
with Germany, China, the UK and the US15 The example
is construed on the assumption that all parties to these
DTCs will properly sign and ratify the MI, will duly

notify any DTC provisions to be replaced and will not
reserve any rights as to application of MI provisions; with
respect to options available to MI parties in relation to
certain provisions, the example refers to the cases consid-
ered most important.

2 STRUCTURE AND APPLICATION OF MI
PROVISIONS

2.1 MI Structure and Classification of the
Provisions

From the outset it must be noted that the MI may affect
solely DTCs that have been notified to the
OECD Secretary-General (Depositary) by all parties
thereto, which are also parties to the MI. A DTC and
the effects it produces may be changed to a larger or lesser
extent depending on its existing provisions; DTCs that are
more updated, more aligned with the current version of
the OECD’s Model Tax Convention (MTC),16 may be
amended to a lesser extent than others.17 In addition,
the scope of amendment of a DTC depends largely on
the choices and reservations that will be made by its
parties upon signature and ratification of the MI.

The provisions of the MI may be divided into three
categories, i.e. (1) provisions forming part of the so-called
minimum standard, i.e. a minimum level of alignment
among DTCs, (2) provisions that apply to the – notified
as per above – DTCs of the parties, upon ratification of
the MI, provided that no reservation has been made, but
without need for an explicit choice, and (3) provisions that
do not apply unless specifically chosen by the parties. This
categorization serves purposes comprised in the mandate
for the development of the MI and, in particular, the
indication that it should be constructed taking into
account ‘whether each provision is optional or whether it will
be part of the minimum standard for joining the instrument.’18

Thus, an effort was made to reach a golden mean between
the need for flexibility and the need for effectiveness: only
a flexible instrument can be ‘attractive’ to a large number
of jurisdictions with different policies, legal and tax sys-
tems and cultures; at the same time there is no question
that certain basic principles should be in place (minimum
standard), guaranteeing that the MI actually constitutes a
step forward in the fight against BEPS.

Notes
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15 For a commentary on the DTC between Italy and the US, Valente, supra n. 3, at 1107 et seq.
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In view of the above, the minimum standard includes
provisions considered indispensable for a successful MI
implementation. In particular, all DTCs falling under
the MI shall include: (1) a preamble clearly stating their
spirit substantiating any motivations against the creation
of tax avoidance opportunities, (2) a principal purpose test
(PPT) clause, preventing the unintended granting of
treaty benefits, and (3) the undertaking of the parties to
apply a mutual agreement procedure (MAP) for the
resolution of differences in relation to double taxation.
With respect to these provisions, parties to the MI may
only make reservations under specific conditions, as
detailed below (under 2.2), ensuring in all cases that
their DTCs include provisions satisfying the minimum
standard in an equivalent way. Thus, the minimum
standard is adequately safeguarded while the parties to
the MI always enjoy some margin to apply it in a way that
is consistent with their legal and cultural characteristics.

More flexibility is pursued through the second and
third categories of provisions. The second category
includes, among others, rules on (1) income derived by
or through transparent entities, (2) award of DTC ben-
efits to dual-resident legal entities, (3) tax advantages in
case of dividend payments, (4) proper treatment of
income attributable to permanent establishments (PEs)
in jurisdictions that are not parties to the applicable
DTC, (5) rules against artificial avoidance of PE status.
Parties to the MI may reserve their rights with respect to
application of the provisions of this category, even in
their entirety. The third category includes complemen-
tary optional provisions that will form part of a DTC
following choice by both parties.19 Here belong, among
others (1) options for the proper application of methods
for elimination of double taxation, (2) options for the
struggle against artificial avoidance of PE status through
exploitation of specific activity exemptions, (3) comple-
mentary provisions, such as additional preamble wording
(apart from the one included in the minimum standard),
(4) a simplified limitation of benefits (LOB) clause, and
(5) agreement to arbitrate tax disputes not resolved
through a MAP.

2.2 Entry into Force, Application of Provisions
and Reservations Procedures

States or tax jurisdictions wishing to join the MI must sign
it and also deposit a ratification, acceptance or approval
instrument with the Depositary. The MI shall enter into
force three months after the deposit of the fifth instrument of
ratification, acceptance or approval. Following this date, for

each new MI party, it will enter into force three (3) months
after the deposit of such new party’s ratification, acceptance
or approval. Any party may withdraw from the MI at any
time upon notification to the Depositary. The MI is open as
of 31 December 2016 to all States as well as to certain
named jurisdictions, e.g. Guernsey, Jersey, while its parties
may consent to participation of any other jurisdiction.

MI provisions are envisaged to be added to DTCs that
do not include similar provisions or replace DTCs’ exist-
ing provisions with a similar but not identical effect.
Provisions falling under the third category described
above may only be thus included in DTCs following
express respective choice of the parties thereto. As regards
the provisions of the first and second categories, to the
extent the parties have not expressed reservations on their
application, in accordance with their margin under the
MI, they are introduced to the DTCs notified as above to
the Depositary once both parties ratify the MI. They shall
then become effective three months from ratification of
the MI by both parties.20

In particular as regards introduction of the MI provi-
sions to the DTCs falling thereunder, provided no relevant
reservation was made, three possible scenarios may be
discerned. Firstly, in case a DTC’s provisions are not
similar to the ones provided by the MI, it is supplemented
by those of the MI. Secondly, if a DTC includes a
provision with a similar effect to that of an MI provision,
it will be replaced by the new provision, provided that all
DTC parties have proceeded with proper notification to
the Depositary of the specific provision, apart from the
DTC. Thirdly, in case a DTC does contain a provision
that is similar to any MI provision and that should be
replaced, but the parties did not notify the specific
provision to the Depositary as per the MI, or only some
of the parties so notified the specific provision, the
existing provision shall remain applicable, but superseded
by the new MI provision to the extent they are
incompatible. Different application rules are provided
with respect to certain provisions, under which parties
are faced with a choice between different options. The
underlying rationale is that in these cases the possibility
that DTC parties may proceed with different choices must
be taken into due consideration. Therefore, for example, as
regards Article 5, any option chosen by a MI party shall
be applicable to its residents without need for notification
by its counterparty of the DTC provision, without the
further need for its counterparty to select the same option.
Another example refers to the Simplified LOB clause
under Article 7 of the MI, where it may apply to a specific
DTC without the parties to it having chosen a Simplified
LOB21 to apply to their DTCs in general.

Notes
19 In case of Art. 5 of the MI, however, the options provided are applicable upon choice of even one DTC party, to its own residents.
20 The MI includes details on the entry into effect of specific provisions, such as MAPs or arbitration.
21 This applies subject to conditions, e.g. that Simplified LOB has been chosen by some of the parties to a DTC and all of them consent on its application thereto.
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Any MI party wishing to express reservations with
respect to one or more provisions thereof,22 must do so
either at the time of signature, or at the time of submis-
sion of the ratification, acceptance or approval of the MI.23

Reservations expressed at the time of signature must
either be specified as ‘definitive’ at that time, or be con-
firmed upon ratification, acceptance or approval. In case
the signing party has not concluded on any reservation, it
should submit a provisional list of reservations under
consideration. The same applies to notifications.
Reservations may be withdrawn at any time upon
notification to the Depositary. They can also be replaced,
but only with more limited ones. As regards notifications
of DTCs falling under the scope of the MI and specific
DTC provisions to be replaced pursuant to the MI, any
party thereto may at any time add DTCs or DTC provi-
sions to the ones already notified, through new notifica-
tion to the Depositary.

3 MAIN MI PROVISIONS

The MI implements in its Articles 3 to 26 the treaty-
related measures included in the Final Reports on Actions
2, 6, 7 and 14 within the framework of the BEPS Project.24

3.1 Implementation of Action 2:
Neutralizing Hybrid Mismatches
Effects25

The outcomes reflected in the Final Report on Action 2
are mirrored in the MI in its Part II, addressing hybrid
mismatches, i.e. ‘arrangements exploiting differences in the tax
treatment of instruments, entities or transfers between two or more
countries [ … ] often leading to double non-taxation’26 or
equivalent results. More specifically, Article 3 refers to
transparent entities or arrangements, Article 4 to dual
resident entities, and Article 5 to methods for elimination
of double taxation. They are based on the principle of
linking the ways of effective tax treatment of entities or
instruments by the different parties to a DTC.

Transparent or flow-through are entities or arrange-
ments whose income, under applicable national law, is
wholly or partially taxed at the level of the persons with

an interest in it,27 e.g. owners or investors, and not at the
level of the entity or arrangement. Typical examples are
general partnerships, limited partnerships and limited
liability partnerships as well as US S. corporations, income
trusts and limited liability companies.28 Article 3 is
underpinned by the principle that benefits under a
DTC must be denied with respect to income not taxable
as income of a resident by any of the DTC parties.
Therefore, it provides that, in order to apply a DTC to
entities or arrangements that are transparent under the
law of one of the parties to the DTC, their income, i.e. any
income earned by or through them, must be taxed as
income of resident by one of the parties. An example
used by the OECD in its 2014 Public Discussion Draft
illustrates the problem and the solution: it is assumed that
a DTC between states A and B is applied to interest
payment by debtor-resident of state A to entity of state
B, the latter being transparent under the laws of B (but
not under the laws of A). State A will or will not tax the
payment pursuant to the DTC and the benefits it provides
with a view to avoiding double taxation. As the entity is
transparent for state B, however, B will tax the interest
payment at the hands of the owners, i.e. if the owners are
not its tax residents, it will not tax it at all. It follows that
any advantage given by A under the DTC might not be
matched with tax treatment in B. Under Article 3 of the
MI, the payment will be treated under the DTC between
states A and B, to the extent it is actually taxable by B at
the hands of a resident taxpayer. For this purpose, it is
clarified that DTC provisions (1) exempting certain
income from tax or (2) providing for credit/deduction for
tax paid (in the same State) shall not apply, where the sole
reason for the benefit is that the income in question is also
income of resident(s) of the other party.

With a view to preventing treaty benefits being
abusively obtained through dual residence,29 Article 4
specifies that legal entities, tax residents in more than
one DTC party shall not be entitled to any tax relief or
exemption under such DTC until the parties agree (1) on
single tax residence for the purposes of the DTC or
alternatively, (2) specific DTC benefits that may be
granted to specified legal entities (independently from
agreement on single tax residence). Exemption applies
for dual – listed company arrangements.

Notes
22 G. Fitzmaurice, Reservations to Multilateral Conventions, 2(1) Intl. & Comp. L.Q. 1–26 (1953).
23 It is noted that special provisions apply in case of reservations with respect (1) to a DTC subsequently added to the list of DTCs notified by a party and (2) to Part VI

(Arbitration) of the MI, where a party chooses to apply it after having ratified the MI.
24 Valente, supra n. 4, at 1895 et seq.
25 OECD, Action 2: 2015 Final Report (2015).
26 OECD, Hybrid Mismatch Arrangements: Tax Policy and Compliance Issues (2012).
27 OECD, Public Discussion Draft: BEPS, Action 2: Neutralize the Effects of Hybrid Mismatch Arrangements (Treaty Issues) (19 Mar. 2014–2 May 2014).
28 M. Verhoog & A. Breuer, Hybrid Entity Issues in a Tax Treaty Context: OECD Approach v. Actual Tax Treaties, 44(8/9) Intertax (2016); G. Valente & S. Mattia, Trasparenza

Fiscale per I Soggetti non Residenti, 8 Commercio Internazionale (2005).
29 For a commentary on dual residence, Valente, supra n. 3, at 295 et seq.
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The risk that DTC provisions on elimination of double
taxation are applied so that certain income remains
untaxed is the focus of Article 5, which provides three
alternative solutions. They target issues arising from
application of DTCs in connection with domestic laws.
Parties to the MI may choose one of the three options of
Article 5 or none. Briefly stated, the options are: (1) addi-
tional condition to DTCs providing for exemption of income
or capital of resident from tax in the residence-jurisdiction:
that the item of income or capital to be exempted is not tax-
exempt also in the source-jurisdiction under the same DTC30

(Option A), (2) additional condition to DTCs providing for
exemption of dividend from tax in residence-jurisdiction:
that the dividend is not treated as deductible in the
source-jurisdiction 31 (Option B), and (3) for DTCs provid-
ing for the exemption from tax in the residence-jurisdiction
of income or capital taxable in the source-jurisdiction pur-
suant to the DTC, elimination of double taxation through
deduction from tax payable in residence-jurisdiction of tax
paid in source-jurisdiction while exemption of income or
capital of resident (i.e. regardless of taxation in source-jur-
isdiction) shall apply with progression (Option C). A party
to the MI not opting for the third option may prevent its
application to identified DTCs (irrespective of the choice of
its counterparties thereto). All above options apply in addi-
tion or in place of DTC provisions requiring exemption of
certain income from taxation in the residence-jurisdiction; it
follows that they do not affect DTCs providing for elimina-
tion of double taxation through credit/deduction mechanism.
In any case, the option taken by each party to a DTC will be
applicable to its residents only.

3.1.1 Practical Example on Application to Italian
DTCs

From the four DTCs between Italy and Germany, China,
the UK and the US to be examined hereunder,32 only the
one with Germany includes provision with respect to
fiscal treatment of income earned by or through transpar-
ent entities (paragraph 2 of Protocol).33 This could be
replaced by the provisions of Article 3 of the MI, without
there being however any substantial change in the

practical implications. In the absence of a similar provi-
sion, the other Italian DTCs should be expected to be
supplemented by Article 3 of the MI.

With respect to Article 4 of the MI, it should substi-
tute Article 4 paragraph 3 of the DTCs with UK,
Germany and China, which specify a criterion34 for the
determination of single tax residence for the application of
the DTC. As a result dual resident companies would be
stopped from enjoying benefits of the above DTCs until
the conclusion of the agreement envisaged in this article
between the DTC parties. The DTC with the US already
provides determination of single residence by agreement.
Consequently, it should only be affected through supple-
mentation as to the effects of the absence of an agreement.

Moreover, taking into account that Article 5 of the MI
targets DTCs providing for elimination of double taxation
through exemption, among the four DTCs, only the one
with Germany could be affected. In particular, it provides
for conditional exemption of dividends paid between com-
panies-residents in the two countries as well as for
exemption in Germany of taxable income items in
Italy.35 It follows that such provision could (1) be
supplemented according to Option B with an additional
condition, that the dividend to be exempted is not treated
as deductible in the other State, or (2) be replaced
pursuant to Option C, to the effect that income taxable
in Italy shall qualify for deduction of the tax actually paid
and not for exemption (as originally provided); so far as a
tax resident’s income or capital36 is exempted under the
DTC, irrespective of being taxed in Italy, exemption
should apply with progression. DTCs with the UK, US
and China apply credit/deduction mechanisms for the
elimination of double taxation and should not be affected.

3.2 Implementation of Action 6:
Preventing the Granting of Treaty
Benefits Under Inappropriate
Circumstances37

Further on, the conclusions drawn by the OECD from its
works on treaty shopping38 are reflected in Part III of the
MI, which provides instruments against arrangements

Notes
30 If instead of exemption in the source state, the taxpayer enjoys a limited tax rate on such item due to the same DTC, the residence State shall provide – instead of an

exemption – a deduction for the tax paid.
31 Any tax paid in the source-State shall however be deducted in the residence-State.
32 Cf. Introduction to this article.
33 It is noted that the DTC with the US includes criteria for the determination of the residence of a transparent entity, without however defining the tax treatment of the

income derived by or through it.
34 Such criterion is normally the place of effective management, while in the case of the DTC with China it can also be the head office.
35 It is noted that certain income items are excluded from this rule and subject to credit mechanism, pursuant to Art. 24 para. 4 of the DTC between Italy and Germany.
36 Applicable to dividends paid by Italian company, 10% of the capital of which is owned directly by German company.
37 OECD, Action 6: 2015 Final Report (2015).
38 Cf. T. Rosenbuj, International Tax Arbitrage, 4 Intertax 158–168 (2011).
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through which it is attempted to obtain benefits under a
targeted or desired DTC by non-residents39 who establish
companies with no/hardly any substance (‘letterbox’/‘shell’ or
‘conduits’). Most importantly, Part III includes a preamble
wording (Article 6) as well as a PPT clause (Article 7
paragraph 1) and a LOB clause (Article 7 paragraphs 6–14).

Article 6 provides the wording of a preamble clarifying
that DTCs may not be (ab)used to create opportunities for
no or reduced taxation through tax evasion. Parties to the
MI cannot abstain from application of Article 6 unless and
to the extent that their DTCs already contain a preamble
with the same wording.

Moreover, PPT is introduced in Article 7 paragraph 1,
providing that DTC benefits are denied to taxpayers
where there is evidence that a given arrangement or
transaction was put in place for the principal purpose of
obtaining the benefit.40 This provision is essential for the
satisfaction of the minimum standard and for this reason,
parties to the MI cannot abstain from its application
unless they reach the minimum standard by (undertaking
to apply or already) applying a LOB along with a rule to
address conduits or another PPT. In addition to PPT, the
MI parties can opt for the application of Simplified
Limitation of Benefits Provision under Article 7 paragraphs
8–13. This clause is structured to allow the granting of
treaty benefits only to persons that meet certain categorical
tests. More extensively, very few DTC provisions are
applicable to all residents of the relevant party-jurisdic-
tions, such as rules on dual residence of legal entities and
transfer pricing (TP) adjustments. The remaining provi-
sions are in principle available to the so called ‘qualified
persons’, i.e. individuals, local authorities, non-profit orga-
nizations, investment or pension funds, listed entities.
Apart from the above, DTC income related benefits are
available to non-qualified persons provided that they meet
certain criteria in relation to actual conduct of business
activity in their State of residence or, in any case, provided
that they did not engage in such activities from which the
income arose in order to obtain the DTC benefit.41 A
LOB is in principle applicable only where all DTC parties
have opted for it or if its application is agreed in relation
to a specific DTC. It is worth noting that a party to the
MI choosing to apply a LOB is entitled to prevent the
application of whole of Article 7 to a DTC if the counter-
parties thereto do not make the same choice. This however
would raise issues under the minimum standard, which
should be addressed through negotiation.

In Part III, Article 8 refers to DTCs providing for favour-
able tax treatment of dividends in the source-jurisdiction
where the beneficial owner/recipient company (1) resides in
the counterparty – jurisdiction and (2) satisfies certain con-
trol criteria in relation to the payer. The benefit is made
subject to the additional condition that control criteria are
satisfied for a 365 – day period including the day of
payment.

The case of capital gains from alienation of shares,
which derive a major part of their value from immovable
property, is treated under Article 9. In essence, it is
clarified that for such capital gains to be taxed at the
place of immovable property, it suffices that any value
condition set by the DTC is satisfied any time within 365
days prior to alienation. The scope of any relevant clauses
is extended to other interests comparable to shares, e.g.
interests in partnership or trust. An alternative clause –

applicable upon choice of all DTC parties – includes also
definition of the value threshold (50%).

Cases where the income of an enterprise is considered
by the residence-jurisdiction attributable to PE in a third
country and is hence tax exempt (triangular cases invol-
ving PEs in third countries) are addressed under Article
10. If such income (1) is not connected with active busi-
ness conduct by the PE and (2) is taxed at a very low rate
in such third country,42 DTC shall not apply and it will
be taxed at source-jurisdiction.43

Article 11 seeks to safeguard states’ taxing rights over
their residents, which could be put at risk due to ineffec-
tive interaction of treaty clauses with domestic law provi-
sions. Such rights may only be limited upon express
statement to this effect in concluded DTCs. A list of the
most common DTC clauses leading to such a restriction is
provided.44

3.2.1 Practical Example of Application to Italian
DTCs

To begin with, the preamble of all four DTCs under exam-
ination should be expected to be replaced by the new word-
ing (Article 6 of the MI), since none of them includes the
specific wording ‘without creating opportunities for non-taxation
or reduced taxation through tax evasion or avoidance’45.

In addition, all four DTCs should be supplemented
with the PPT clause (Article 7 paragraph 1 of the MI).
Although some of them do include PPT clauses with

Notes
39 DTC benefits are normally reserved for tax residents of the jurisdictions that are parties to such DTC.
40 An MI party may reserve the right to grant the benefit in cases it would do so regardless of the existence of any arrangement/transaction.
41 Valente, supra n. 4, at 325 et seq.
42 Less than 60% of the tax that would be payable in the residence-State.
43 However, the denial may be reversed if the source state so decides upon relevant application of the taxpayer, taking into account the reasons for the denial.
44 It includes TP adjustments, individuals’ income from supply of services, taxation of pensions under a State’s social security laws etc.
45 However all of them do include clarification of the intention of the parties to prevent tax evasion.
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respect to specific DTC benefits, none of them includes a
catch-all provision. Apart from PPT, the DTCs can be
supplemented by the Simplified LOB clause if both par-
ties so choose. The DTC with the US already includes a
LOB clause46; hence Italy and the US might agree in its
replacement by the wording of Article 7 paragraphs 8–13.

Under Article 10 and/or under the respective article on
elimination of double taxation the Italian DTCs regulate
tax treatment of dividends. All examined DTCs include
holding requirements for the beneficial treatment of divi-
dends. The introduction of the new provision can in fact
have implications only for persons falling under the scope
of the DTC with Germany, as it is the only one not
conditioning the beneficial treatment from the twelve-
month holding of the title.

Furthermore, Article 13 of all above DTCs regulates tax
treatment of capital gains. DTCs with China and the US
could be envisaged to be affected by Article 9 of the MI,
through the additional requirement that the alienated shares
derived, wholly or principally, their value from immovable
property for 365 days prior to alienation. All other DTCs
under examination do not include such provision.

3.3 Implementation of Action 7:
Preventing Artificial Avoidance of PE
Status47

The long awaited amendment of the PE definition, as
envisaged in the Final Report on Action 7, is introduced
in Part IV. An update of the definition was imperative in
view of the widespread use of tax avoidance strategies to
circumvent the existing definition in the MTC and in the
majority of existing DTCs.48 All three strategies identi-
fied in the Final Report on Action 7, i.e. commissionaire
arrangements, specific activity exemptions and splitting-
up of contracts, are addressed under Articles 12, 13 and
14 accordingly. Other strategies may be countered
through the PPT detailed above.

More specifically, Article 12 targets the well-known
issue of commissionaire arrangements, i.e. arrangements
through which a person sells products in a state in its own
name, but on behalf of a foreign enterprise that is the
owner of the products.49 It follows that, in fact, the
foreign enterprise sells the products without being taxed
on the sales’ profits in the source-jurisdiction, since it does
not have a PE there (but only a commissionaire) to which
such profits are attributable. From now on, PE status is

extended to cases with the following characteristics: (1) a
person acts on behalf of an enterprise, (2) it does not act so
in the ordinary course of its independent-agent business,
(3) it habitually concludes contracts (or leads to their
conclusion), (4) the contracts so concluded are ‘standard’,
not requiring any significant review/negotiation on the
part of the enterprise while, (5) in substance ‘engaging’
the enterprise, meaning that they are in the latter’s name,
or involving its services or property rights.50 It is clarified
that a company acting exclusively or almost exclusively on
behalf of one or more related companies cannot be
regarded as an ‘independent agent’.

Article 13 addresses the abuse of ‘specific activity exemp-
tions’ for the circumvention of PE status. It refers to a list
of activities that may be exercised at a fixed place of
business without giving rise to PE status. In light of the
major change in the conduct of business activity lately,
especially with respect to new technology, the list is
revisited and it is proposed to be limited to what consti-
tutes today merely an activity of ‘auxiliary or preparatory
nature’. Two options are provided. Under option A, any
and all specific activity exemptions listed in a DTC shall
be subject to an additional, substantial condition, that
they are indeed of a ‘preparatory or auxiliary nature’.
According to the OECD commentary, an activity is of a
‘preparatory nature’ when ‘it is carried on in contemplation of
the carrying on of what constitutes the essential and significant
part of the activity of the enterprise as a whole’ while it is of
‘auxiliary nature’ when ‘it is carried on to support, without
being part of, the essential and significant part of the activity of
the enterprise as a whole’. Option B is less ambitious; it
provides for the denial of PE status on the basis of
activities deemed to be of a preparatory or auxiliary nature
but leaves a margin for a list of specific activity exemp-
tions regardless of such nature. In any case the scope of
specific activities exemption provision is limited with
respect to fixed places of business in tax jurisdictions
where the enterprise (or a related company) carries on
also other activities forming a ‘cohesive business operation’
with the activities of the fixed place of business, either
through an existing PE or in an overall non-preparatory/
non-auxiliary way.

The practice of splitting-up of contracts to circumvent
DTC time limits for the granting of PE status falls under
Article 14. As per the Final Report on Action 7, the
twelve-month period provided in Article 5 paragraph 3
of the OECD MTC51 and included in several DTCs, has

Notes
46 Art. 2 of DTC Protocol.
47 OECD, Action 7: 2015 Final Report (2015).
48 Valente, supra n. 4, at 1103 et seq.
49 OECD, supra n. 37.
50 Exception applies for the case that the commissionaire’s activities are of such nature that even if exercised by a fixed place of business they would not suffice for the granting

of a PE status.
51 OECD, supra n. 16.
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been abused by enterprises through dividing a contract
into several parts. Each contract does not last more than
twelve months and it is attributed to a different legal
entity of the same group. DTCs should include a provi-
sion to prevent such abuse, by enabling the aggregation of
time periods during which (1) an enterprise conducts
activities at a building site52 for more than thirty days
overall, even if at intervals, and (2) one or more related
companies conduct connected activities at the same place
for more than thirty days each.

3.3.1 Practical Example of Application to Italian
DTCs

All four DTCs under examination include similar provisions
on commissionaire arrangements under Article 5 paragraphs
4 & 5.53 Such provision could be envisaged to be replaced by
Article 12 of the MI, which has a wider scope than the
existing DTC provisions. It is noteworthy, for example,
that (1) weight is attached to the fact of habitual conclusion
of contracts instead of the authority to do so, (2) that persons
with a leading role in the conclusion of contracts, even if not
taking part in the concluding act themselves, may from now
on qualify as PEs, (3) that the contracts do not need to be
concluded ‘in the name’ of the enterprise, if they refer to its
property or services, (4) that the independent-agent-exemp-
tion cannot apply where a person is acting exclusively or
almost exclusively for one or more enterprises.

In addition, all four DTCs contain almost identical spe-
cific activity exemptions under their Article 5 paragraph 3.
In all cases the scope of the clause could be amended to
exclude fixed places of business in jurisdictions where the
enterprise (or a related party54) already has other activities, as
above detailed. The provisions could be further amended if
both parties to each DTC take the same option under Article
13 of the MI. Under the first option, all existing exemptions,
both of activities and regarding fixed places of business,
would apply subject to the additional requirement that
they are of ‘preparatory or auxiliary nature’. Under the second
option, the exemptions in relation to activities would remain
untouched. Fixed place of business clauses would be affected,
where any and all activity conducted (even if a combination
of exempted activities) must be preparatory/auxiliary to be
exempted.

Article 5 paragraph 2 of all above DTCs, providing for
a Twelve-month period for a building site or specific

project to qualify as PE could be expected to be supple-
mented by the clarification under Article 14 of the MI, to
the effect that this period shall be calculated as an aggre-
gate of the activities conducted by the enterprise, or the
group at the site for more than thirty days.

3.4 Implementation of Action 14: Making
Dispute Resolution Mechanisms More
Effective55

In the Final Report on Action 14 it was recognized that legal
certainty and rapid procedures in the area of international
taxation are of fundamental importance. They should be
ensured through a MAP, at a first stage, and by arbitration,
at a second stage, in case of MAP’s failure to reach a settle-
ment. MAPs shall be implemented through Part V, while
arbitration through Part VI. Action 14 is reflected in two
different parts to facilitate implementation: while MAP is
part of the minimum standard that should be complied with
in all cases, the differences among national laws and policies
of the jurisdictions that are invited to join the MI require
that arbitration shall only apply subject to choice.

As regards MAPs, in essence Article 16 of Part V seeks
to update the existing DTCs56 to the current version of
the MTC, with some innovations. To this effect, (1) it
upholds the right of every taxpayer, reasonably assuming
that the provisions of a DTC are not complied with (or
might not be in the future) in his case, to complain with
any of the parties57 to the respective DTC (2) within (at
least) three years from notification of the act giving rise to
non-compliance, (3) it provides for the launching of a
MAP in three cases, i.e. (a) if an authority considers a
complaint to be duly motivated but cannot solve the issue
alone, (b) in case of ‘difficulties or doubts’ with respect to a
DTC, or (c) in case of any other issues in relation to
double taxation even outside the scope of a DTC, and
(4) it provides for implementation of any mutual agree-
ment ‘notwithstanding any national law time limits’. Since
the MAP is part of the minimum standard, its application
cannot be denied by the parties to the MI, unless they opt
for one of the alternative solutions under Article 16. In
such case they shall have to ensure taxpayers’ right to
complain with residence-jurisdiction, which shall not
reject such complaint before notifying the counterparty-
jurisdiction.58 The requirement that mutual agreements

Notes
52 The same applies for installation/construction/other specific projects as well as to supervisory or consultancy services rendered in connection with such a place.
53 The DTC with China includes slightly more elaborated provisions and hence the impact of the amendment is more limited.
54 Definition is provided under Art. 15 of the MI.
55 OECD, Action 14: 2015 Final Report (2015).
56 For a thorough overview of the current DTC provisions, Valente, supra n. 3.
57 It is noted that the MTC provides for submission of complaint with the Authorities of the State of residence (or nationality – depending on the nature of the case) of the complainant.
58 As regards the deadline for the submission of the complaint, parties to the MI must ensure that it is at least three years from first notification of the act giving rise to

non-compliance.
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apply notwithstanding any national law time limits is also
part of the minimum standard. Parties to the MI cannot
abstain therefrom unless they undertake not to make
adjustments to profits of PEs or enterprises after a period
mutually agreed with the counterparty to the DTC sub-
ject to examination.

TP adjustment cases are dealt with under Article 17 of
Part V. In case of profit attribution proven not to be at arm’s
length, the jurisdictions involved shall make any necessary
adjustments to ensure taxation of the profits at the hands of
the entity to which they belong, at arm’s length.

Upon a MAP’s failure to settle the dispute, arbitration
may be resorted to, pursuant to Part VI. Arbitration is not
part of the minimum standard. Article 19 invites MI
parties to use arbitration for the resolution of any issues
not settled within two years from MAP’s activation.59

Opening of an arbitration procedure does not, however
depend on the States themselves but on the taxpayer-
complainant, who has to submit a request to this effect.
Details of the arbitral procedure shall be defined by the
parties to the DTC questioned. and any decision reached
shall be implemented through the MAP. Such decision
shall be final and binding on all States involved, unless it
is not accepted by the taxpayer-complainant, who decides
to continue or start litigation on the issues considered by
the arbitrators,60 or unless the arbitration is deemed to be
null and void by the Courts of one of the jurisdictions
involved. Strict deadlines are provided regarding notifica-
tions and requests by the States. There are also provisions
on: (1) the appointment of arbitrators, (2) confidentiality
of the proceedings, (3) the event of the resolution of a case
submitted to arbitration prior to the delivery of the
arbitral decision, (4) alternative types of arbitration
processes,61 (5) the States’ margin to agree on a resolution
of the issues different from the one concluded by the
arbitrators, and (6) procedural costs.62 With respect to
the appointment of arbitrators and the type of the process
as well as the scope of the issues that may be submitted to
arbitration, the States involved may, at any time, consent
to rules other than the ones under Part VI of the MI.

3.4.1 Practical Example of Application to Italian DTCs

All four DTCs already provide for MAPs. The respective
provisions could be replaced by Article 16 of the MI. In
detail, the DTC with the US could only be affected as

regards the right to complaint with any of the parties (and
not only with the residence-jurisdiction). The DTCs with
Germany and China could be amended as regards: (1) the
right of complaint with both parties, (2) the extension of
the current second-year deadline for submission of the
complaint to three years, (3) the specification that any
mutual agreement will be applied ‘notwithstanding any time
limits of the domestic laws’, and (4) the right of the autho-
rities of the parties to apply MAPs in any case involving
double taxation issues, irrespective of the scope of the
DTC. Implications for the DTC with the UK could be
expected to be similar, except for (2) above, since no
deadline is provided for the submission of a complaint.
With respect to Article 17 of the MI, it could be added to
all DTCs under examination. Although all of them
include provisions on transfer pricing adjustments to the
effect that each party must tax income calculated at arm’s
length, these refer to specific types of income, e.g. inter-
ests, royalties.63

Finally, subject to choice of both parties to each DTC,
all four DTCs may be supplemented by an arbitration
agreement as worded in part VI of the MI.

4 CONCLUSION

The MI aims at filling the gaps identified in the application
of the existing DTCs and thus eliminating margins for tax
planning and flows of tax revenue. It enables jurisdictions to
demonstrate, upon ratification, their will to amend their
DTCs in line with MI provisions. Upon ratification by all
of its parties, a DTC is aligned with the MI and with all
other DTCs thereby covered.64 Thus, not only are the out-
rageous costs of renegotiating thousands of DTCs saved but
this also helps to avoid misalignment risks that individual
negotiations would involve. As regards its substantial provi-
sions, in thirty-nine articles, the MI implements measures
indicated in four BEPS Actions, and in particular Actions 2,
6, 7 and 14, to mitigate the effects of hybrid mismatches,
treaty abuses and artificial avoidance of PE status as well as
to ensure effective dispute resolution of international tax
disputes. A key characteristic of the released instrument is
that it also strikes a perfect balance between flexibility and
minimum standards, to encourage large participation by
different jurisdictions, while establishing the level of coher-
ence necessary for a fruitful implementation.

Notes
59 MI parties that upon ratification did not opt for Part VI (Arbitration) may do so at any time.
60 The competent authorities may not consider further any case, where an arbitral decision has been issued and has not been accepted by the taxpayer.
61 Art. 23 with respect to types of arbitration, provides for the arbitrators either (1) selecting one of the resolution proposals submitted by the States involved in the arbitration,

or (2) rendering a decision on the basis of information provided by the above States and in accordance with any rules indicated in the applicable DTC and domestic laws, or
otherwise pursuant to the rules agreed in a mutual agreement between the States on the type of the arbitration procedure.

62 Arts 20–25.
63 E.g. Art. 11 para. 7, Art. 12 para. 7 of the DTCs with Germany and the US, or Art. 11 para. 8 and Art. 12 para. 6 of the DTC with the UK or Art. 11 para. 7 and 12 para. 6

of the DTC with China.
64 This however is subject to any reservations that expressed by the parties to the MI.
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The MI release turns what until today was wishful
thinking into actual applicable rules able to inaugurate a
new era in international taxation. In this regard, it may be
said that the ad hoc Group assigned with the development
of the MI fulfilled its purpose. The floor is now given to
the States, which shall determine, through their choices,
the extent to which ‘the rules will be re-written’. In other
words, the MI’s success depends on the number of jur-
isdictions that will actually ratify it as well as on the
reservations they will put forth, the options that they
will take, the number of DTCs they will notify. In any
case, the important number of jurisdictions that are
involved in the MI development and are committed to
the BEPS Actions in general, allows optimism.65

New horizons seem to have been opened in
international taxation; the happy ending is not quite

here yet, though. Further steps need to be taken
to develop standards on the remaining issues
identified in the BEPS Actions Plan, e.g. with respect
to the challenges of digital economy (Action 1), to
provide further guidance for coherent implementation
of BEPS measures and to monitor implementation.
Most importantly, the moral of the story is that if
States actually want to protect their tax bases, it is
necessary to keep themselves constantly updated with
developments in the business environment. These
should be closely followed, and proactively – or at
least – promptly tackled. In any case, the MI, within
the general framework of the BEPS Project, provides
evidence that a better tax world is a matter of
willpower and cooperation, and is certainly closer than
ever before.

Notes
65 Cf. T. Gorgas, The Times They Are A-Changin’, Intl. Tax Rev. (July 2016).
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