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“should be used most sparingly to deter only the most egregious conduct.” (In re Marriage of 
Flaherty (1982) 31 Cal.3d 637, 651 (hereafter Flaherty).) 

Here, Watts did not bring a frivolous motion. Although the Court denies the Motion, a motion 
“without merit is not by definition frivolous and should not incur sanctions.” (Id. at p. 650.) 
Furthermore, Watts did not file the Motion to harass State Farm.  

Therefore, the Court denies State Farm’s request for sanctions. 
 
 
  
17.  TIME:  9:00   CASE#: MSN15-2077 
CASE NAME: TRAUSS  vs.  CITY OF LAFAYETTE 
HEARING ON DEMURRER TO 2nd Amended CIVIL PETITION of TRAUSS 
FILED BY O'BRIEN LAND COMPANY, LLC, et al. 
* TENTATIVE RULING: * 
 
Real Parties in Interest demurrer is overruled. 

Real Parties in Interest demur to Petitioners’ three causes of action on the same general 
grounds: 1) the Housing Accountability Act (“HAA” or Gov. Code § 65589.5) only applies when a 
project is either disapproved by the City or approved by the City with less density than proposed 
and here, Real Parties contend the City did not deny or conditionally approve the Apartment 
Project, instead processing and approving an entirely new Single-Family project; and 2) Gov. 
Code § 65009 bars the claims because Petitioners failed to timely challenge the General Plan 
Amendment providing solely for single family homes and prohibiting apartments, Real Parties 
contend the gravamen of the action (the alleged rejection of the Apartment Project) occurred by 
virtue of the City’s approval of the General Plan Amendment. 

The function of a demurrer is to test the sufficiency of a pleading by raising questions of law. A 
demurrer is directed to the face of the pleading to which objection is made and to matters 
subject to judicial notice. The only issue the Court may resolve on a demurrer to a complaint is 
whether the Petition, standing alone, states a cause of action.  

A demurrer does not test the sufficiency of the evidence or other matters outside the pleading to 
which it is directed. It challenges only the legal sufficiency of the affected pleading, not the truth 
of the factual allegations in the pleading or the pleader’s ability to prove those allegations. A 
demurrer is not the proper procedure for determining the truth of disputed facts, such as the 
correct interpretation of parties’ agreements or their enforceability. See e.g., Fremont Indem. 
Co. v. Fremont Gen. Corp., 148 Cal. App. 4th 97, 114-115 (2007). A judge may not make factual 
findings on a demurrer, including “implicit” findings. Mink v Maccabee, 121 Cal. App. 4th 835, 
839 (2004). 

A party is entitled to the relief that may be appropriate under the scope of the party’s pleadings 
and within the facts alleged and proved, irrespective of the theory on which the facts are 
pleaded or the title of the pleading. The Court must look past the form of a pleading to its 
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substance, ignoring erroneous or confusing labels when the complaint pleads facts that would 
entitle the plaintiff to relief. See e.g., Saunders v Cariss, 224 Cal. App. 3d 905, 908 (1990). The 
Court is not limited to the petitioner’s theory of recovery in testing the sufficiency of the pleading 
against a demurrer, but instead must determine if the factual allegations of the petition are 
adequate to state a cause of action under any legal theory. A complaint is adequate if its factual 
allegations are sufficient to support a cause of action on an available legal theory, whether 
specifically pleaded or not, and a judge may not dismiss the action without leave to amend on 
the ground that the complaint does not adequately raise that legal theory of liability. Smith v 
Wells Fargo Bank, N.A., 135 Cal. App. 4th 1463, 1470 (2005). 

With these principles in mind, the Court turns to Real Parties in Interest’s arguments. Given that 
Real Party in Interest has stated that the same considerations regarding applicability of the 
HAA, and the 90-day statute of limitations apply to the Second and Third Causes of Action, Gov. 
Code § 65008 and declaratory relief, respectively, the Court will for organizational purposes 
frame the discussion around those two issues rather than around the specific causes of action. 

Apartment Project Approval or Disapproval 

Real Parties contend that the HAA applies only when (i) a city formally “disapproves” a housing 
project; or when (ii) a city formally “approves” a housing project upon the condition that the 
project be developed at a lower density than proposed. Real Parties further contend that the 
disapproval/approval of a housing project must be accomplished by a formal vote and decision 
on the subject project. Finally, Real Parties claim that because the Apartment Project is a wholly 
distinct project from the Single-Family Project, the City never disapproved nor approved with 
lower density the Apartment Project application, thereby never triggering the requirements of the 
HAA. 

The Petition alleges that the Project (the Apartments) and the Project Alternative (Single-Family 
Homes) are one and the same project, the Alternative being a lower density version of the 
Project. (Second Amended Petition for Writ of Administrative Mandamus at ¶ 37).  

Here, Real Parties’ contention that the Second Amended Petition’s attachment of the Process 
Agreement explicitly establishes two separate projects impermissibly seeks interpretation of the 
Process Agreement on demurrer. 

Moreover, while the HAA defines “disapprove the development project” to include any instance 
in which a local agency “votes on a proposed housing development project application and the 
application is disapproved” (§ 65589.5(5)(A)), the express language of § 65589.5(j) states that 
“[w]hen a proposed housing development project complies with applicable, objective general 
plan and zoning standards…but the local agency proposes to disapprove the project or to 
approve it upon the condition that the project be developed at a lower density…”. None of the 
parties address what impact, if any, prefacing “disapprove” with “proposes” has on the definition 
of “disapprove the development project” or whether something less than a formal vote would 
constitute a proposal to disapprove or conditionally approve a project.  
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In sum, a demurrer is not the procedural mechanism to ask the Court to make a factual 
determination regarding whether the Project and the Project Alternative are one and the same 
project or two distinct projects. It is not clear from the face of the Second Amended Petition that 
Petitioners fail to state a claim upon which relief can be granted. 

Statute of Limitations 

A demurrer based on the statute of limitations is only permissible where the dates alleged in the 
complaint show that the action is barred by the statute of limitations. The running of the statute 
must appear ‘clearly and affirmatively’ from the dates alleged. It is not sufficient that the 
complaint might be barred. Roman v. Cty. of Los Angeles, 85 Cal. App. 4th 316, 324-25 
(2000)(internal citations omitted). It has also been repeatedly held that where a complaint, 
challenged for failure to comply with the applicable statute of limitations, does not on its face 
disclose that the action was necessarily barred, courts should overrule the demurrer and permit 
the defense to be raised by answer… A demurrer on the ground of the bar of the statute of 
limitations does not lie where the complaint merely shows that the action may have been barred. 
It must appear affirmatively that, upon the facts stated, the right of action is necessarily barred. 
Childs v. State of California, 144 Cal. App. 3d 155, 160-61 (1983)(internal quotations and 
citations omitted)(emphasis in original). 

To determine the statute of limitations which applies to a cause of action it is necessary to 
identify the nature of the cause of action, i.e., the “gravamen” of the cause of action. The nature 
of the right sued upon and not the form of action nor the relief demanded determines the 
applicability of the statute of limitations under our code. Hensler v. City of Glendale, 8 Cal. 4th 1, 
22-23(1994), as modified on denial of reh'g (Sept. 22, 1994). 

The parties do not dispute that generally, under section 65009, actions to challenge 
governmental planning and zoning decisions are governed by a 90-day limitations period. 
Petitioners argue instead that their claims trigger the exception of section 65009(d). Specifically, 
that the action is brought in support of or to encourage or facilitate the development of housing 
that would increase the community’s supply of affordable housing and that it is brought with 
respect to the adoption or revision of a housing element pursuant to Article 10.6 (commencing 
with Section 65580) of Chapter 3, actions taken pursuant to Section 65863.6, or Chapter 4.2 
(commencing with Section 65913), or to challenge the adequacy of an ordinance adopted 
pursuant to Section 65915.  

Real Parties respond that 65009(d) is not applicable as none of the cited statutes are in the 
Second Amended Petition. This however, is not determinative as the Court is not limited to the 
petitioner’s theory of recovery in testing the sufficiency of the pleading against a demurrer, but 
instead must determine if the factual allegations of the petition are adequate to state a cause of 
action under any legal theory. It is not clear from the face of the Second Amended Petition that 
all of Petitioners’ claims are necessarily outside the exceptions of 65009(d). 
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The 2013 amendment to section 65009 expressly removed reference to section 65589.5 in (d) 
indicating that the First Cause of Action is not subject to the 65009(d) exception. However, here, 
a determination that the General Plan Amendment started the 90-day accrual results in the 
Court making implicit factual determinations that shall not be made on a demurrer.  

Accordingly, Real Parties in Interest Demurrer to the First, Second and Third Causes of Action 
is overruled. 

Requests for Judicial Notice 

Petitioners’ Request for Judicial Notice is granted. 
 
 
  
18.  TIME:  9:00   CASE#: MSN15-2077 
CASE NAME: TRAUSS  vs.  CITY OF LAFAYETTE 
HEARING ON DEMURRER TO 2nd Amended CIVIL PETITION of TRAUSS 
FILED BY CITY OF LAFAYETTE 
* TENTATIVE RULING: * 
 
See Line 17. 
 
 
  
19.  TIME:  9:00   CASE#: MSN15-2077 
CASE NAME: TRAUSS  vs.  CITY OF LAFAYETTE 
SPECIALLY SET HEARING ON: WRIT BRIEFING SCHEDULE 
SET BY DEPT. 9 
* TENTATIVE RULING 
 
May appear by Court Call if Line 17 is not argued. 
 
 
  


