Response of the Haldane Society of Socialist Lawyers to the Commission on a Bill of Rights – Second Consultation

The Haldane Society 

Since its foundation in 1930, the Haldane Society of Socialist Lawyers (the Haldane Society) has provided a forum for the discussion and analysis of both national and international law and legal systems from a socialist perspective. The Society is independent of any political party but has trade union and labour affiliates. Its membership consists of qualified lawyers, academics, students and legal workers.
The Haldane Society is an active member of the European Association of Lawyers for Democracy and Human Rights (ELDH) and the International Association of Democratic Lawyers. We were the initiators and co-organisers of a recent conference “Defending Human Rights Defenders”, held in London in February 2012, co-hosted with Amnesty International and ELDH. For more information on our work, see www.haldane.org.
The response of the Haldane Society 

As a long standing defender of human rights and freedoms, the Haldane Society welcomes this opportunity to respond to the Second Consultation of the Commission on a Bill of Rights. 
The Society’s response does not attempt a comprehensive reply to all of the questions raised by the Consultation but rather concentrates on those issues that most closely pertain to the Society’s work and focus, namely social justice and the advancement of democratic human rights through the legal process. 

The advancement and enforcement of human rights, both nationally and internationally, is a matter of key concern (and frequently a central area of professional activity) for many of the Society’s members. The Society applauded the introduction of the Human Rights Act in 1998 (“HRA”) as an important milestone and would therefore strongly object to any UK Bill of Rights that sought to restrict or diminish the European Convention on Human Rights (ECHR) rights enshrined in the HRA. Any reduction of these rights would be viewed by us as a regression from the important legal principles of human rights protection that have been achieved and legislated in this country. 

Despite welcoming the HRA, the Society considers that current UK human rights law has limitations and that work still needs to be done to extend the protection of internationally recognised human rights in the UK. 
One limitation of current human rights legislation is that it enshrines individual rights only. It is noteworthy that the HRA makes no provision for collective rights, cultural rights, minority rights or the right of peoples to self-determination, despite the UK’s ratification of the UN’s International Covenant on Civil and Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural Rights (ICESCR), the Council of Europe’s Framework Convention for the Protection of National Minorities (FCNM) and the European Charter for Regional or Minority Languages (ECRML). The Haldane Society strongly advocates the enactment of the provisions of these international instruments into national legislation, without any further delay. 

Current UK legislation also places an onus on the individual to initiate action. However, it is often the most vulnerable members of society who suffer from abuses of human rights, and such people often lack the resources, knowledge or confidence to initiate a case. This problem should be addressed by the ratification and incorporation into UK law of the Council of Europe’s 1996 Revised Social Charter, which protects a wide range of social and economic rights, and provides for a right of collective complaint, by trade unions and NGOs, to the European Committee on Social Rights. The UK signed the Revised Social Charter in 1997 but is one of 13 (out of 47) Council of Europe member states not to have ratified the Charter.

Although the Society accepts that judgments in cases brought by individuals can set a useful precedent, nonetheless such precedents can be limited in their general application because of the specific circumstances of the case in question.  It is for this reason that we call for the unambiguous implementation, through statute, of the broader range of rights referred to above, together with accessible and effective means of domestic enforcement. In this respect the Society commends the examples of race, gender, disability and other equalities legislation in the UK which have clearly defined the scope and applicability of the law in these areas which can be practically implemented and monitored.

Additional Rights

The Society welcomes the debate around the introduction of a UK Bill of Rights as an opportunity to advocate an extension to the provisions of the HRA by the inclusion of additional rights, discussed in further detail below. 
(i) Socio-economic rights

Important additional socio-economic rights should be included in any revised version of the current UK human rights legislation. These are detailed further in Annex I to this response, the language is based on that of the Council of Europe’s Revised Social Charter with the exception of the clause on non-discrimination which is taken from Protocol 12 to the former Convention for the Protection of Human Rights and Fundamental Freedoms. The Revised Social Charter is summarised in the Council of Europe’s publication “The Social Charter at a Glance” at:  

http://www.coe.int/t/dghl/monitoring/socialcharter/Presentation/CharterGlance/English.pdf
The Society is aware that some of these socio-economic rights are already protected by UN instruments which the UK has ratified (such as the UN Convention on the Rights of the Child). However, those international instruments are not directly enforceable in domestic law. The Haldane Society is clear that there needs to be a thorough and consistent programme to translate these principles into effective domestic  legislation. 
i) A right to trial by jury
The Haldane Society is alarmed by the steady erosion of the right to trial by jury in particular circumstances. The Society believes that the fundamental common law principle of a right to trial by jury is an absolute which cannot be made conditional upon any circumstance.  The Society particularly opposes the call for complex cases to be tried without a lay jury as it is a vital component of the credibility of the law that its application is made intelligible to the ordinary public. The right to trial by one’s peers is also a fundamental element of the perception of the law as an open and fair process.
ii) The right to silence

The Haldane Society is very concerned at the curtailment, in certain circumstances, of a suspect’s right to silence as introduced by the Criminal Justice and Public Order Act 1994. The right to silence has long been considered to be the most fundamental right of a suspect, and we oppose any use of adverse inferences from silence.   
iii) Legal aid and access to justice

Human rights, as well as all other legal rights, are illusory without the necessary legal aid to help enforce them. As has already been pointed out, human rights abuses often affect the most vulnerable members of society, many of whom will not have the necessary financial resources to enforce their rights without access to legal aid after the Legal Aid Sentencing and Punishment of Offenders Act comes into force next year. This legislation seriously undermines the credibility of the government’s publicly stated commitment to upholding human and legal rights and the access to justice. These are vital components of any modern, democratic society and for this reason the provisions of the Act are strongly opposed by the Society.

iv) The definition of a “public authority”

The Haldane Society has also noted, with concern, recent policy moves to outsource further functions of public authorities to private bodies, for example in the police and immigration services. The Society has many concerns about this trend, not least that the duty of public bodies not to act in a manner that will breach an individual’s rights under the Convention will not necessarily be extended to those private bodies. The House of Lords’ decision in YL v Birmingham City Council, [2007] UKHL 7, which held that private operators of care homes were not subject to the HRA, is one such example. The Society advocates a revised definition of the term “public authority” to cover all private bodies that assume responsibility for functions and work which were previously carried out by the central government or local authority.
The Haldane Society is concerned that certain mass media, politicians and even some members of Government, have increasingly criticised the effect of the HRA and the implementation of ECHR rights both in general and in certain individual cases. In this way, attempts have been made to influence public opinion against international human rights and their protection in the UK. The Society strongly believes that such criticisms are based either on misunderstandings or deliberate distortions of the facts of individual cases and of the principles of human rights law. The Society therefore suggests that amendment and improvement of the HRA should include express provisions requiring the government to commit significant financial resources to the public clarification and promotion of the UK’s international human rights obligations and the role of the state and the judicial system in making those rights a reality.        
In this regard, the Haldane Society is a strong advocate of the continued incorporation of the Convention in the HRA and supports its continued enforcement by UK domestic courts as this raises the sense of ownership of human rights legislation by the UK legal system in the mind of the general public. 

The European Court of Human Rights 
The Haldane Society also  supports  efforts to address the crisis caused by the  heavy workload of  the European Court of Human Rights (ECtHR), which severely hampers the enforcement of human rights and which the Society notes is also a priority for the Commission as laid out in its Interim Advice to Government paper of 28 July 2011. The Haldane Society believes however, that the chief obstacle to the efficient running of the ECtHR is underfunding and would advocate a commitment from the UK government to lobby in the Council of Europe for funding levels for the ECtHR to be brought into line with those currently going to other international courts such as the European Court of Justice and the International Criminal Court. 

The Haldane Society has always vigorously supported the important right of individual application to the ECtHR, as the final arbiter of Convention rights and would oppose any attempt to restrict or limit this right in any way. 
Annex I 

Social and economic rights to be included in the HRA, as enshrined in the Revised Social Charter
Housing

· Access to adequate and affordable housing with adequate procedural safeguards, in particular for the most vulnerable categories;

· procedures and legal safeguards to limit forced eviction;

· in case of evictions, respect of the dignity of people concerned;

· the provision of emergency shelters, sufficient in quality and quantity, for homeless people and for children (including children in an irregular situation);

· equal access for non-nationals to social housing and housing benefits;

· social housing construction and/or housing benefits for low-income persons and disadvantaged categories; and
· the reduction of waiting-times before being allocated social housing and the possibility of appeal in case of excessive waiting-times.

Health

· Accessible, effective health care facilities for the entire population;

· a policy for preventing illness with, in particular, the guarantee of a healthy environment;

· the elimination of occupational hazards so as to ensure that health and safety at work is regulated by law and guaranteed in practice; and
· the protection of maternity.

Education

· Free primary and secondary education;

· free and effective vocational guidance services;

· access to initial training (general and vocational secondary education), university and non-university higher education, vocational training, including continuing training;

· access to education and vocational training for persons with disabilities; and

· the integration of children with disabilities into mainstream schooling.

Employment

· The freedom to form trade unions and employers’ organisations to defend economic and social interests; 

· individual freedom to decide whether or not to join them;

· promotion of joint consultation, collective bargaining, conciliation and voluntary arbitration;

· the right to strike;

· prohibition of forced labour;

· prohibition of the employment of children under the age of 15;

· special working conditions between 15 and 18 years of age;

· the right to earn one’s living in an occupation freely entered upon;

· an economic and social policy designed to ensure full employment;

· fair working conditions as regards pay and working hours;

· protection from sexual and psychological harassment;

· protection in case of dismissal; and

· access to work for persons with disabilities.

Legal and social protection
· recognition of the legal status of the child;

· appropriate treatment of young offenders [;

· protection of all from ill-treatment and abuse;

· prohibition of any form of exploitation (sexual or other) ;;

· legal protection of the family (equality of spouses, equal treatment of children, protection of children in case the family breaks up);

· the right to social security, social welfare and social services;

· the right to be protected against poverty and social exclusion;

·   policies for the promotion of childcare; and
· rights of elderly persons including adequate resources, services and facilities, housing, health and respect for private life in institutions.

Movement of persons
· The right to family reunion;

· the right of nationals to leave the country;

· expulsion permitted only in narrowly restricted circumstances and procedural safeguards relating to expulsion; and
· simplification of immigration formalities.

Non-discrimination
· The enjoyment of any right set forth by law shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status. No one shall be discriminated against by any public authority on any of these grounds.
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