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Making public policy in the public interest —
the role of public inquiries

Gary Banks

Introduction

Itis a good time to be reflecting on the role of public inquiries. In recent
years, we have seen them established in unprecedented numbers, yet,
arguably, there has never been a time when there has been so much con-
tention and division about so many important public policy issues, and

so little trust in government to produce effective policy solutions.

This current situation stands in contrast to the era of economic re-
form in the 1980s and 1990s, when public inquiries preceded most of
the major policy change, yielding large and enduring benefits — the 1979
Campbell Conzmitree of Inquiry into the Australian Financial System, the 1993
Hilmer Independent Committee of Inquiry into National Competition Policy and
the 1991 Industry Commission report on Energy Generation and Distribu-
tion, to name just three.

What has changed? Have public inquiries lost their ability to foster
successful public policies: policies that not only do good, but are ac-
cepted as such? If so, does it matter? And what, if anything, can be
done? These are some of the questions I address in this chapter, drawing
on my years at the Productivity Commission and its predecessors, as well
as my involvement in independent reviews such as the 1997 West Review
of Higher Education Policy and the Prime Ministet’s Tas&force on Reducing the
Regulatory Burden on Business appointed in 2005.
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What is a public inquiry?

The essence of a public inquiry (by any name) is that it takes place as a
discrete activity, with leadership at arms length from the executive and
the bureaucracy. A public inquiry is appointed by, and provides recom-
mendations to, government, but has no power or role in relation to im-
plementation or subsequent administration. In other words, a typical in-
quiry provides policy-relevant information and advice at the front end of
the policy cycle, on a take-it-or-leave-it basis. A key feature of that advice
is its “publicness”, responding to public terms of reference, drawing on
public submissions, and, ultimately, reporting publicly.

The broad definition I use goes beyond the standard scholarly defini-
tion (Prasser 2006: 15) to include reviews conducted by the Productivity
Commission, a standing body within the machinery of government. The
inquiries that the Productivity Commission conducts share the ad hoc
and once-off character of royal commissions and other public inquiries
into important policy issues, and they have made a major contribution
over the years to public policymaking. My definition, however, does not
extend to parliamentary inquiries, which, though relevant, are birds of a
different feather.

How can a public inquiry add value?

It seems self-evident from the extensive use of public inquities that gov-
ernments see considerable value in them. The motivation to undertake
an arms-length review, from a policy perspective, generally falls into one
or more of three categories. They seek to either:

1. vindicate or substantiate a policy course already being fol-
lowed or intended (eg the 2010 Ozgill Buélding the Education
Revolution Iinplementation Taskforce [see chapter 14: Makin
and Humphreys] or the 2010 Fair Work Act Review Panel);

2. determine how preferred policy directions should be
framed or designed (eg the Productivity Commission’s
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2009 Paid Parental Leave: Support for Parents with New Born
Children and 2011 Disability Care and Support repotts); ot

3. help establish what the policy approach in a specific area
should be, whether by reviewing existing policies (eg taxa-
tion) or addressing a “new” issue (eg greenhouse or popu-

lation ageing).

Tt is sometimes suggested that governments can be motivated motre
by the desire to avoid having to take policy action, or at least defer tl?e
nleed for it. Such intent is no doubt real, but it can be subsumed within
other motives. No action effectively means supporting the policy sta-
tus quo (first motive); and deferring action, which though.méligned is
often a beneficial strategy all round, is merely about the timing of all
three. Similarly, the occasional attraction of public inquiries as a means
of showing concern for an issue of (temporary) importance to tbe pub-
lic without having to do anything substantive about it, would fall into the
first category, if it succeeded.

My principal interest, however, is not just in how inquiries can hel'p
governments get what they want, but rather in how they can h.elp obtain
better outcomes for society. Ultimately, if Harry S. Truman’s dictum that
“good policy is good politics” is correct, as I believe 1t 1s, th'ere shOL.IId be
little difference, though it appears that currently, this 1s not widely believed.

The question of how public inquiries contribute to achieving better
policy outcomes for society is best answered by cons1der1ng.sctparately
two éimensions of the policy challenge: the technical — determm@g what
to do; and the political - getting it agreed. There isa thh.'d dimension, get-
ting it implemented, which is just as important, but outside the bounds of

this chapter.

Technical support

Contrary to popular opinion, few solutions to policy problems are self-
evident or can be lifted from a textbook, or even from another coun-
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try’s practice. Some analysis of the specific nature of the problem and
likely impacts of different options, including their interaction with exist-
ing policies, is generally required. For the bureaucracy, this policy work
is core business, but, depending on the issue, there will not always be
the necessary skills on tap, especially if more specialised or in-depth re-
search is required, or the capacity and latitude to undertake necessary
public consultations. Policy problems that cut across different portfolios
or jurisdictions, or are new or highly contentious, particularly need this
outside help.

Arguably, in recent years the need for independent technical advice
has grown. For one thing, the analytical capacity of the bureaucracy ap-
pears to be in decline. Few departments today have in-house research
units, and generalists have been displacing specialists at key levels in the
public bureaucracy. This development goes some way to explaining why
the Productivity Commission has been able to extend its influence into
areas of policy that in earlier years would have been jealously guarded
by responsible departments, and why departments increasingly rely on
external consultancies, even for core policy development activities.

Budgetary pressure impacting on training and research is one factor
that goes part of the way to explaining this shift. Other more fundamen-
tal contributors have been the shift to an ethos of responsiveness (read
“passivity” and “reactiveness”) in the public service, the related power
shift to ministerial offices, and the consequently reduced attractiveness
of a public service career for smart analysts — compounded no doubt by
the rise in alternative sources of employment.

At the same time, the scope for public servants to engage externally
in the development and design of policy appears to be more circum-
scribed. There have been a number of policy mishaps in recent years
with unintended consequences that even cursory consultation with busi-
ness would have helped avoid, such as the ill-fated initial changes to tax
rules for employee shares schemes, announced ahead of the Productivity
Commission’s 2009 inquiry into Executive Remuneration in Australia.
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tation stage. Arguably, advancing tax reform or health system reforn*fl
) : ’
alone on the scale envisaged could have fully occupied the first term

even the most ambitious government.

Asking the right questions o
The old saying about “ask a silly question” is apt fo.r public lqu;mei
The potential of an inquiry to contribute to. good policy erendsb Yeta}\l
ily on what is expressly asked of it. An inquiry has to be directe h} ey
c;)mmissioning government. It cannot be alllovlvefi to becorr?e a pri-
hunting ground or loose cannon. However, if it is directed 1; its drlet
to do unproductive things, or is excluded from dOITlg certain thngs 1::: ;
from a public interest perspective, should b.e examined, ther?bt ¢ inquir;
is predestined for failure, or at least to making a lesser contribution.

The Productivity Commission has two procedural protections ag;ms:
“silly questions”. One is the convention that terms .of. lefe-lei-mzn f);:n_
prospective inquiry are first given in draft form. This is p.rmcq; y "
tended to ensure that the task is comprehensible and feasible, but als '
serves to elicit comments on scope and utility that. can help ave.rt .late’l
problems. The second protection is the provision in the Commlssmt?ls
enabling legislation that permits it to consider any matters. Lelevant. to ?
task at hand, even if these are not specifically mentlloriled in the terms o
reference. This has helped ensure that the Commlssmn can address .1s—
sues that are important to a good outcome, but which may only emerge
in the course of public consultations or research.

In some cases, government may wish to exclude sor?e part of Fhe
policy terrain from a review. While this is proceduFaHy legitimate, ax}ud in-
deed'understandable, to avoid debilitating the mqu'lry, the excluded 1s§ue?
need to be “separable” and not integral to the main thrust of 'the fewe\xr.

In the Industry Commission’s 1998 Private Health Insurance mqun'y,'the
rest of the health system was ruled out of scope because at that time
the government was responding to a more narrowlyvta'rgete‘d cyommuS
nity concern about price rises for health premiums. While this veto wa
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respected, the Commission felt it hecessary to consider different pos-
sible reform directions for the health machine as a whole, to ensure that
fecommendations to improve this one “cog” would be complementary.

The Henry Australiat Future Taxe System Review, set up in 2008, was
presented with a much bigger obstacle in secking to reform Australia’s
tax system without being able to recommend changes to the GST. This
Was not a “separable” matter and, while the Henry Tax Review came up
with an alternative proposal for putting more weight on the consump-
tion base, its report was handicapped and its value diminished. The issue,
of course, has not gone away. Indeed, momentum has been gradually
building over the past couple of years for the GST to be restored to the
tax policy agenda. However, this will now require new policy foundations
to be laid and valuable time has been lost

The Fair Work Act Review Papel appointed in 2010 contained no ex-
plicit exclusions, but its terms of reference were framed to ensure a
focus on legalistic aspects of the Act’s implementation, rather than
broader impacts on industry and the economy. This was justified on the
basis that it was merely a post-implementation review, triggered by the
failure to undertake 2 regulation impact statement when the regulations
were being formulated. However, as the Productivity Commission has
argued, a post implementation review should be as wide in scope as
the regulation impact statement for which it is effectively a substitute.
The final report of the panel was welcomed by unions and many of
its recommendations were accepted by government, However, business
groups expressed disappointment that the review had not addressed
their substantive concerns, arguing that the inquiry should have been
conducted by the Productivity Commission. A member of the review
panel defended the report by asserting that the Commission could have
done no better given the same terms of reference, ignoring the Com-

mission’s economy-wide analytical framework and its statutory ability to
look at related matters.
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