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MR JUSTICE HENSHAW :
1. I am going to keep my reasons very short on this point, because I am very conscious

of the time and we still have another substantive issue to deal with. I am going to
grant permission to make these amendments. They are amendments to withdraw
allegations. It seems to me that, first of all, nothing would be achieved by seeking in
some way to force the defendants to maintain the allegations at trial unless they were
willing to comply with certain conditions. Although the defendants’ position that
they potentially seek to maintain the allegations for other purposes is extremely
unattractive, or appears extremely unattractive, it is not a position which I can force
the defendants to change at this stage. Whether the defendants would be allowed to
maintain the allegations at a later date will be a matter for that stage rather than
something for me to seek to dictate in advance.

So far as the costs are concerned, it seems to me that if there were not the state
immunity issue, the claimant would have a compelling case for an order that their
costs be paid on the indemnity basis under ordinary principles. As it is, however, I do
not think I can or should make a costs order today, for two reasons.

First, I am not persuaded that the court at the moment has the power to make a costs
order, or necessarily even to make payment of costs a condition of the grant of
permission to amend, because of the pending sovereign immunity challenge. The
defendants have fully reserved their position as to sovereign immunity, and did so in
clear and comprehensive terms at the hearing before Mr Salter QC earlier in this case;
and I am not persuaded that the court can avoid that problem or circumvent it by
attaching a costs payment condition to a grant of permission to amend. Even if the
court were to do that, it would still potentially lead back to the same problem: namely,
that if the defendants were to fail or decline to make the costs payment, one would
have the very unsatisfactory position at trial of allegations that remained part of the
defendants’ statement of case but which they had indicated they did not propose to
advance.

The second point is that [ would, in any event, think it more appropriate for the trial
judge to deal with this costs issue as part of the overall costs decision following trial.
The trial judge will be better placed to form an overview not only of the merits of the
costs application — although, as I have said, it seems to me at the moment to be clearly
in the claimant’s favour — but also to take a better view of the overall quantum of
costs and the proportion of costs which can fairly be said to be attributable to the
allegations being withdrawn.

So for all those reasons, I will grant permission to amend and reserve the issues of
costs arising from that to the trial judge.

(For proceedings after judgment see separate transcript)

This ruling deals with the claimant’s application to serve a witness summary of
Mr Don Stevenson out of time, and for relief from sanctions.

The background is that the case concerns debts allegedly due to the claimant by the
first defendant and guaranteed by the second defendant, which the claimant claims
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were assigned to it by ICBC with the consent of the defendants. Whether such
consent was given is at the heart of the dispute.

Until the amendments for which I have given permission today, the defendants’
pleaded case included the allegation that the alleged consent to assignment, on which
the claimant’s claim is based, was induced by the bribery of its official, Mr Lozano,
by the claimant in October 2019: that having been orchestrated by a Mr Stevenson,
formerly of ICBC (the assignor of the debts). I hasten to add, though, that the
Defence did not make reference to Mr Stevenson save in the particular respect I shall
identify shortly.

The Defence alleged also that the defendants were justified in refusing applications
for consent to assign made in 2019 and 2020, for reasons including the alleged
bribery.

The defendants’ solicitors, Byrne, wrote a letter on 23 November 2020 in relation to
the 2020 request for consent to assign. That letter set out reasons why it was
reasonable for consent to be withheld. As part of that letter, reliance was placed on
evidence said to be emerging from an ongoing public prosecutor investigation that
implicated Mr Lozano in a bribery arrangement, which the evidence said had been
pre-arranged with Mr Stevenson. Thus, the evidence said to have emerged from the
ongoing investigation made Mr Stevenson an integral part of the alleged bribery
scheme.

The Defence itself, in paragraph 21(d), relied on Mr Lozano having by then been
convicted in July 2021 of bribery in relation to this matter. The Cuban criminal
judgment in fact stated that Mr Stevenson had been involved in the bribery, although
that was not alleged in this part of the defendants’ Defence. The claimant in its Reply
said there was no fair trial leading to that conviction and related convictions; that the
judiciary was not independent of the executive; and that there was no adequate due
process safeguards in criminal prosecutions. The Reply alleged that the case was an
example of Cuba seeking to avoid its liabilities by prosecuting and convicting foreign
parties and/or Cuban officials, and that the bribery allegations were a concoction.

In the context of the 2020 request for consent to assign, paragraph 40 of the Defence
relied on the Byrne letter of 23 November 2020, incorporating it by reference, and
thus including in that particular context the alleged evidence of Mr Stevenson’s
involvement.

Notwithstanding that, in November 2021 the defendants confirmed in response to a
Further Information request that they did not in their pleaded case, including in
paragraph 40 of their Defence, allege that Mr Stevenson was involved in the bribery
and corruption: although they reserved the right to amend in due course after
disclosure and witness statements.

As a result, the claimant say it did not, at the time, obtain a witness statement from
Mr Stevenson, with whom it appears the claimant had been in contact since at least
September 2021, although another of the claimant’s witnesses does say that
Mr Stevenson could have had no involvement in the matter because he retired in 2015
and had no further involvement.
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defendants on 19 July 2022, as part of the overall first round of exchange of witness
evidence, served a statement from Mr Lozano which made express allegations to the
effect that Mr Stevenson was heavily involved in bribery and corruption in relation to
this matter. His statement refers to events said to have happened at the end of 2018 or
early 2019, and states that Mr Lozano believed Mr Stevenson to have been acting on
behalf of the claimant in this regard. It is also alleged by Mr Lozano that, in a
conversation with Mr Gordhandas of the claimant, Mr Gordhandas had referred to a
bribe as being a gift from Mr Stevenson.

This all led the claimant to resume contact with Mr Stevenson and his solicitors, but
on 24 August 2022 the solicitors said Mr Stevenson would not give evidence or
provide a statement.

That led the claimant in due course, on 27 September 2022, to tell Mr Stevenson’s
solicitors that the claimant would serve a witness summons. The claimant’s evidence
is that that was done in a further attempt, to persuade Mr Stevenson to provide a
witness statement. The claimant accept that it could, in principle, at this stage have
served a witness summary on the defendants. On the other hand, it may be fairly said
that, given the contents of the Lozano witness statement, there was now some doubt
about the position the defendants were in fact taking, having previously disavowed
any allegations against Mr Stevenson, including in the context of Defence paragraph
40 relating to the 2020 request for consent to assign.

The claimant on 29 September 2022 asked the defendants whether, in the light of
Mr Lozano’s witness statement, the defendants now proposed to amend their
statements of case so as formally to allege that Mr Stevenson was involved, asking for
a response by 3 October. That date was four days before the date for supplemental
witness statements to be exchanged. The defendants did not in fact respond until 7
October 2022, i.e. the day on which supplemental witness statements were exchanged.
The defendants said they had no current intention to amend so as formally to allege
involvement by Mr Stevenson.

The claimant on 10 October 2022 pressed the matter, asking whether the defendants
were going to allege, formally or otherwise, that Mr Stevenson was involved and
whether they would disavow the allegations in Mr Lozano’s witness statement about
this, reserving the right to obtain evidence from Mr Stevenson if that was not
confirmed.

The defendants’ response came two weeks later, on 24 October, saying the defendants
had repeatedly explained that their pleaded case did not involve alleging that
Mr Stevenson was party to the alleged bribery. The defendants noted that the
claimant’s evidence included what they called “impermissible” commentary on the
July 2021 criminal judgment, including Mr Stevenson’s supposed involvement which
was, the defendants repeated, not part of the defendants’ pleaded case. The
defendants did not make clear whether they would rely on Mr Lozano’s witness
statement allegations in this regard. In my view, the point made about the defendants’
pleaded case could reasonably be regarded as still being somewhat confusing, given
that paragraph 40 of the Defence continued to rely on the contents of the Byrne 23
November 2020 letter, seemingly in its totality.
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summary on the defendants, i.e. three weeks after the date for supplemental witness
statements. They then served a witness summons on 3 November 2022, which
Mr Stevenson’s solicitors have acknowledged, and on 8 November 2022 issued an
application for relief from sanctions.

The witness summary says, in brief, that Mr Stevenson will say at trial that he was
made redundant in December 2015, that he had no further involvement or relevant
contact, and that he did not even know that the assignments were happening.

Then, two days before this pre-trial review, the defendants served a draft Re-
Amended Defence which deletes the allegations that Mr Lozano was involved in
bribery and deletes the reference to his conviction, although it maintains reliance on
the Byrne 23 November 2020 letter and, hence, the information the defendants say
they received from the public prosecutor in 2020 about the involvement of both
Mr Lozano and Mr Stevenson in the alleged bribery.

The defendants now adopts the position that, whilst they no longer allege actual
bribery, they are still entitled to rely on the information they had in 2020 from the
public prosecutor investigation about Mr Lozano’s involvement in bribery. The
defendants maintain that Mr Stevenson’s evidence about his alleged lack of
involvement is irrelevant and, indeed, say that the paragraphs of Mr Lozano’s witness
statement referring to the alleged bribery and Mr Stevenson’s involvement are also
irrelevant following the amendments for which I have today given permission. The
defendants accordingly say that the witness summary should be excluded because the
evidence is irrelevant, and that relief from sanctions should be refused in any event on
the grounds that there has been delay and the proposed evidence is too late.

As to relevance, first of all, the court is not in a position today to draw any particular
inference from the defendants’ sudden and late abandonment, without explanation, of
their case that bribery in fact occurred. One inference which the claimant may invite
the court to draw at trial is that that change of tack supports the allegation the claimant
has pleaded in its Reply, namely that the investigation and prosecution of Mr Lozano
and others never had any real foundation, and that the whole process was simply an
example of Cuba seeking to avoid its liabilities by bringing criminal prosecutions.
The evidence proposed to be obtained from Mr Stevenson, if true, to the effect that he
had retired four years earlier, and could have had no possible involvement, may be
relied on by the claimant at trial as supporting the inference that the investigation
process had no real foundation.

Bearing in mind that the defendants are, like the public prosecutor, emanations of the
Cuban state, and on the claimant’s case would be the beneficiaries of any such modus
operandi, the proposed evidence from Mr Stevenson could thus be relevant to
whether the defendants had a reasonable belief in the bribery allegations so as to make
it reasonable to withhold consent to assign.

There may be an issue at trial about the extent to which the court, in deciding the
question of whether consent was reasonably withheld, is confined to the knowledge
and information specifically available to whichever individuals within the defendants
took the decision to refuse consent. However, an alternative analysis might be that if
the defendants (as such) were aware, as the claimant will ask the court to infer, that
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the investigation process was essentially fabricated, then it was not possible for the
defendants to have a reasonable belief that it was proper to withhold consent on the
grounds of bribery. That is a potential question of law for trial, and it is not a question
which I can attempt to address today: but it does seem to me that there is a realistic
possibility that the latter analysis is the correct one and, therefore, that
Mr Stevenson’s evidence could be relevant to issues to be determined at trial.

As to relief from sanctions, the claimant accepts that failing to meet the date for
service of witness statements and supplementary witness statements was a serious
matter. However, the claimant says, in short, that its approach to this matter was not
unreasonable in circumstances where they only realised following service of the
defendants’ witness statements that Mr Lozano’s evidence made allegations against
Mr Stevenson; and they then spent time trying both to persuade Mr Stevenson (again)
to give evidence and to clarify the defendants’ position as to their case. As I have
indicated, the latter attempts did not result in any response from the defendants as to
whether they would now disavow Mr Lozano’s evidence about Mr Stevenson’s
involvement. It is not unfair to say that it is really only now, following service of the
defendants’ skeleton argument yesterday, that it has become clear exactly what the
defendants are saying on this matter: viz that the defendants no longer allege that
there was bribery in fact, but they maintain that in 2020 they had a reasonable belief
that bribery had occurred based on the matters set out in the Byrne letter of 23
November 2020.

As the claimant rightly accepts, there are periods of time during the last few weeks
where it could, in principle, have acted more expeditiously; but viewing the matter in
the round, and bearing in mind the lack of any demonstrated prejudice and the
comparative narrowness of the scope of Mr Stevenson’s evidence, it seems to me that
it would be justifiable to grant relief from sanctions. When the matter is viewed in its
totality, it would be unsatisfactory in my view for the allegation of reasonable belief
in bribery to be maintained and yet for the court not to receive evidence from
Mr Stevenson that might — I put it no higher — help undermine the credibility of the
whole criminal process, which may in turn call into question the defendants’ state of
knowledge and their claimed reliance on it when withholding consent to assign. 1
therefore conclude that relief from sanctions should be granted and the witness
summary admitted.

(For proceedings after judgment see separate transcript)
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