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JUST ATONEMENT

PRACTICE GUIDE TO USING UNIVERSAL JURISDICTION
• PART ONE •
INTRODUCTION

This Practice Guide to Using Universal Jurisdiction is a practitioner’s manual designed to assist
attorneys in litigating human rights doctrines through the ancient vehicle of universal
jurisdiction.

I. THE PURPOSE OF THE PRACTICE GUIDE
The purpose of the Practice Guide to Using Universal Jurisdiction is to inform readers—
whether attorneys, scholars, advocates, students, victims, or merely individuals interested in how
the law shapes global governance—about the theory, use and practice of universal jurisdiction
domestically, regionally, and internationally.

Though the doctrine of universal jurisdiction is implemented within domestic and regional
judiciary systems, its core is founded on principles of international law, making the concept a
complex, complicated, and often ambiguous, as well as frustrating area of international law.
Such characteristics inevitably result in contradictory scholarly publications and judicial
opinions. Nevertheless, the principle of universal jurisdiction carries the potential of being an
extremely effective tool of justice. It has the ability to provide justice by holding the world’s
most powerful individuals accountable for crimes committed of the most heinous character.

1

The authors of the Practice Guide are attempting to provide its readers with essential information
about the past and present use of universal jurisdiction in an effort to help revive this constantly
overlooked vehicle for change, as well as make it easier on those who do not have the time to sift
through thousands of pages of literature on the topic.

II. PRACTICE GUIDE ROADMAP
The Practice Guide is divided in four parts: this Introduction (Part One), The Theory of
Universal Jurisdiction (Part Two), The Practice of Universal Jurisdiction in the United States
(Part Three), and Special Considerations Regarding Universal Jurisdiction (Part Four).
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• PART TWO •
THE THEORY OF UNIVERSAL JURISDICTION
Written by Victoria Yundt
To understand the use of universal jurisdiction in any State, including the United States, an
understanding of the concept of universal jurisdiction and how it is related other to other
concepts of international law is of the utmost importance.

I. THE DOCTRINE OF UNIVERSAL JURISDICTION IN INTERNATIONAL LAW
Universal jurisdiction—the jurisdiction over “acts committed outside [States’] territory by nonnationals whose victims also were not their nationals”1—arises in particular situations “where the
circumstances, including the nature of the crime, justify the repression of some types of crime as
a matter of international public policy.”2 The common notion of universal jurisdiction among the
international legal community is reflected in Section 404 of the Restatement (Third) of American
Foreign Relations Law, which declares:
A state has jurisdiction to define and prescribe punishment for certain offenses
recognized by the community of nations as of universal concern, such as piracy,
slave trade, attacks on or hijacking of aircraft, genocide, war crimes, and perhaps
certain acts of terrorism, even where none of the bases of jurisdiction indicated in
§ 402 is present.3
From this perspective, universal jurisdiction is essentially a function of jurisdiction to adjudicate
crimes defined under international law.
1

LOUIS HENKIN, GERALD L. NEUMAN, DIANE F. ORENTLICHER & DAVID W. LEEBRON,
HUMAN RIGHTS 657 (1999).
2
IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 305 (7th ed. 2008); see also
Máximo Langer, The Diplomacy of Universal Jurisdiction: The Political Branches and the
Transnational Prosecution of International Crimes, 105 AM. J. INT’L L. 1, 1 (2011) (“The
jurisdictional claim is predicated on the atrocious nature of the crime and legally based on
treaties or customary international law.”).
3
RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES §404.
3

The concept of jurisdiction, whether it is applied to civil or criminal matters, includes the
authority to stipulate or create laws, the authority to resolve legal disputes, and the authority to
enforce legal determinations or verdicts.4 It also includes the manner in which jurisdiction can be
exercised over an individual. Historically, such powers have been reserved to sovereign States.5
Recognizing the importance of preventing disputes between States, as well as the need to provide
consistency and predictability within the law to protect individuals from abuses arising out of
multiple prosecutions for the same conduct, the roles of sovereignty, jurisdiction, and territory
have traditionally been closely related.6 According to Cedric Ryngaert:
The law of jurisdiction is doubtless one of the most essential as well as
controversial fields of international law, in that it determines how far, ratione loci,
a State’s laws might reach. As it ensures that States, especially powerful States,
do not assert jurisdiction over affairs which are the domain of other States, it is
closely related to the customary international law principles of non-intervention
and sovereign equality of States.7
However, the universality principle is based entirely on the nature of the crime without taking
into account where the crime had taken place, the alleged or convicted perpetrator’s nationality,
victim’s nationality, or any other relation the State may have the right to exercise such

4

M. Cherif Bassiouni, The History of Universal Jurisdiction [hereinafter Bassiouni,
History of Universal Jurisdiction], in UNIVERSAL JURISDICTION: NATIONAL COURTS AND THE
PROSECUTION OF SERIOUS CRIMES UNDER INTERNATIONAL LAW 39, 40 (Stephen Macedo ed.,
2004).
5
Id. at 40.
6
Id.
7
CERDIC RYNGAERT, JURISDICTION IN INTERNATIONAL LAW 6 (Catherine Redgwell, Dan
Sarooshi, Stefan Talmon eds., 2d ed. 2015).
4

jurisdiction,8 which in itself may confer jurisdiction to any State willing to prosecute the act in
question.9

The concept of universal jurisdiction surpasses traditional State sovereignty, which has been the
historical ground for national criminal jurisdiction.10 Cherif Bassiouni has identified two
positions justifying the expansive reach of universal jurisdiction, including “the normative
universalist position” and “a pragmatic policy-oriented” position.11 The normative universalist
position acknowledges that certain core values exist and are shared throughout the international
community. Such values are deemed significant enough to supersede standard territorial limits
on the exercise of jurisdiction.12 A pragmatic policy-oriented position is conscious of the fact
that occasionally certain shared international interests exist that call for an enforcement
mechanism not restricted to State sovereignty.13

The uncontroversial crimes that are most often subject to universal jurisdiction in a majority of
domestic, regional and international courts and tribunals are crimes against humanity,14

8

THE PRINCIPLES ON UNIVERSAL JURISDICTION princ. 1(1), at 28 (Stephen Macedo ed.,
Princeton Univ. Program in Law & Pub. Affairs 2001) [hereinafter, PRINCETON PRINCIPLES],
available at https://lapa.princeton.edu/hosteddocs/unive_jur.pdf.
9
RYNGAERT, supra note 7, at 120.
10
Bassiouni, History of Universal Jurisdiction, supra note 4, at 42.
11
Id.
12
Id.
13
Id.
14
See INT’L COUNCIL ON HUMAN RIGHTS POLICY, HARD CASES: BRINGING HUMAN RIGHTS
VIOLATIONS TO JUSTICE ABROAD – A GUIDE TO UNIVERSAL JURISDICTION 5 (1999) [hereinafter
INT’L COUNCIL ON HUMAN RIGHTS POLICY, GUIDE TO UNIVERSAL JURISDICTION], available at
http://www.ichrp.org/files/reports/5/201_report_en.pdf, for an overview of crimes that are
considered crimes against humanity, including “systematic or widespread acts of murder
extermination, enslavement, torture, deportation or forcible transfers of population, arbitrary
imprisonment, enforced disappearance of persons, persecution on political, religious, racial, or
5

genocide, war crimes,15 and torture. In an in-depth 2012 survey, Amnesty International examined
193 UN member States, finding that 147 (approx. 76.2%) out of 193 member States have
provided for universal jurisdiction over one or more of the following crimes—war crimes, crimes
against humanity, genocide and torture.16 As one can clearly observe these crimes are not only
subject to universal jurisdiction, but represent norms of jus cogens, which makes them
obligations erga omnes too. While this is not a comprehensive list of all jus cogens norms
traditionally exposed to universal jurisdiction,17 there is an apparent relation between States
subjecting perpetrators that breach norms of jus cogens, and therefore, obligations erga omnes, to
universal jurisdiction. Furthermore, while some scholars have argued that these crimes do not
automatically bring about the right of every State to exercise universal jurisdiction,18 others
suggest that the act of States prosecuting genocide, torture, piracy, slavery, the crime of
aggression, war crimes and crimes against humanity as crimes of universal jurisdiction has
sufficient State practice and opinio juris to constitute customary international law (both
arguments are discussed in further detail in Subsection D below).

gender grounds, and rape, sexual slavery and other serious forms of sexual violence. Also
included are practices like apartheid.” INT’L COUNCIL ON HUMAN RIGHTS POLICY, GUIDE TO
UNIVERSAL JURISDICTION, supra note 14, at 5.
15
See id. at 5–6, for an understanding of what constitutes war crimes, which are primarily
“defined in the Four Geneva Conventions and their Protocols” and “some of the most serious
war crimes include killing of prisoners or civilians, torture, conducting unfair trials, unlawful
deportation or transfer, the taking of hostages, and attacks on the civilian population.” Id.
16
AMNESTY INTERNATIONAL, UNIVERSAL JURISDICTION: A PRELIMINARY SURVEY OF
LEGISLATION AROUND THE WORLD – 2012 UPDATE 2 (2012), available at
https://www.amnesty.org/en/documents/ior53/019/2012/en/.
17
Other notable jus cogens norms that would traditionally be subject to universal
jurisdiction include the crime of aggression and piracy.
18
Andreas Zimmermann, The Exercise of Universal Jurisdiction in Criminal Matters, in
THE FUNDAMENTAL RULE OF THE INTERNATIONAL LEGAL ORDER: JUS COGENS AND OBLIGATIONS
ERGA OMNES 335, 338 (Christian Tomuschat & Jean-Marc Thouvenin eds., 2006).
6

States appear to be broadening the scope of their jurisdiction to encompass crimes such as war
crimes, crimes against humanity, genocide and torture.19 For instance, in 1999 Belgium was
almost completely alone in granting its courts the power to exercise universal jurisdiction over
such crimes as genocide, crimes against humanity and war crimes in international armed
conflicts; however, many other States, such as the United Kingdom and Germany, have now also
adopted similar legislation.20

II. UNDERSTANDING UNIVERSAL JURISDICTION AND ITS PLACE WITHIN THE
REALM OF INTERNATIONAL LAW
Universal jurisdiction and other areas of international law are interrelated. An understanding of
how universal jurisdiction is interconnected with other theories of international law is thus
necessary. Such knowledge will provide a practitioner with the ability to identify the challenges
he or she is bound to face when trying to bring a claim under the doctrine of universal
jurisdiction, including insight regarding the likelihood of a domestic or international court or
tribunal exercising universal jurisdiction based on the type of crime being alleged. Furthermore,
since universal jurisdiction is a complicated theory within international law, it is essential for an
attorney to know how to differentiate between universal jurisdiction and other similar concepts.

Subsection A discusses the role of custom in international law. This subsection will review
customary norms of international law and identify what makes a customary norm legally
binding, before turning to Subsection B for a discussion about the conflicting relationship
19

See generally AMNESTY INT’L, supra note 16; see also A. Hays Butler, The Growing
Support for Universal Jurisdiction in National Legislation, in UNIVERSAL JURISDICTION:
NATIONAL COURTS AND THE PROSECUTION OF SERIOUS CRIMES UNDER INTERNATIONAL LAW 67,
67 (Stephen Macedo ed., 2004).
20
Butler, supra note 19, at 67.
7

between universal jurisdiction and legally binding customary norm, State Sovereignty.
Subsection C identifies peremptory norms (or jus cogens), and briefly obligations erga omnes,
considering their role in international normative hierarchy. Subsection D examines and presents
an answer to whether universal jurisdiction is a legitimate legal implication for violations of jus
cogens norms. Finally, Subsection E distinguishes between aut dedere aut judicare and universal
jurisdiction.

A. THE ROLE OF CUSTOM IN INTERNATIONAL LAW
Custom has a significant influence in shaping present and future rules of international law.
Comprehension of the role of custom in international law is therefore paramount to
understanding why most norms of jus cogens or obligations erga omnes are often subject to
universal jurisdiction in a State’s domestic legal system, including the United States. The Statute
of the International Court of Justice (“ICJ Statute”) identifies five different sources of
international law at Article 38(1).21 These sources, from which rules of international law may
arise, include international treaties, customary international law, general principles of law,
judicial decisions22 and the writings of international law’s “most highly qualified” academics and
practitioners.23

For the purpose of discussing the subject matter of Part Two of the Practice

Guide, only customary international law will be examined, because many scholars argue that
certain crimes, such as violations of jus cogens norms or obligations erga omnes, allow for

21

See Statute of the International Court of Justice, art. 38, ¶ 1 [hereinafter, ICJ Statute].
Id. art. 38, ¶ 1; see also id. art. 59. Article 38(1)(d) of the ICJ Statute states that the
“judicial decisions” referred to are subject to the provisions of Article 59, which declared that,
“The decision of the has no binding force except between the parties and in respect of that
particular case.” Id.
23
Id. art. 38, ¶ 1.
22

8

universal jurisdiction because widespread State practice coupled with opinio juris has made it a
principle (or norm) of customary international law (discussed below in Subsection C).

Customary international law “consists of rules of law derived from the consistent conduct of
States acting out of the belief that the law required them to act that way.”24 As previously noted,
customary international law is one source of international law recognized in Article 38(1) of the
ICJ Statute. Subdivision (b) of paragraph (1) of the Article declares as a source of law,
“international custom, as evidence of a general practice accepted as law.”25 Similar to treaties,
international custom accepted by States as law, commonly referred to as customary international
law, has the ability to bind States and individuals.26 For example, the United States has not
ratified the United Nations Convention on the Law of the Sea (“UNCLOS”), but the U.S.
recognizes that it is legally bound to UNCLOS because it considers the treaty to be customary
international law.27

For international custom to be legally binding on States, evidence of widespread State practice of
that custom as law must exist. Customary international law is often hard for practitioners to
decipher because it requires one to pronounce the rule of law, and then provide evidence that
States widely practice the rule due to a feeling of legal obligation.28 It is important to note
though, that there appears to be a hierarchy of norms in international law, which is apparent from
24

SHABTAI ROSENNE, PRACTICE AND METHODS OF INTERNATIONAL LAW 55 (1984).
ICJ Statute, supra note 21, art. 38, ¶ 1(b) (emphasis added).
26
MARCI HOFFMAN & MARY RUMSEY, INTERNATIONAL AND FOREIGN LEGAL RESEARCH: A
COURSEBOOK 111 (Martinus Nijhoff Publishers ed., 2d ed. 2012).
27
See id., for another example of the United States being bound by customary international
law even though it has yet to ratify the Vienna Convention on the Law of Treaties (VCLT).
28
DAVID HUNTER, JAMES SALZMAN & DURWOOD ZAELKE, INTERNATIONAL
ENVIRONMENTAL LAW AND POLICY 307 (Foundation Press ed., 4th ed. 2011).
25

9

the fact that legally binding norms of customary law override non-legally binding customary
norms, while peremptory norms (or jus cogens), which allow no derogation and can only be
amended by a new international norm equivalent in value, supersede those customary norm that
are deemed binding.29 By the end of Section II, this so-called normative hierarchy and how
universal jurisdiction relates to this hierarchical order will be evident.

1. IDENTIFYING LEGALLY & NON-LEGALLY BINDING CUSTOMARY NORMS OF
INTERNATIONAL LAW
The international legal system is generally defined by its nature, as well as its function.30 This
notion is derived from the commonly accepted view that “public international law is the
aggregate of the legal norms governing international relations.”31 Accordingly, its nature is
meant to be an “aggregate of the legal norms” that determine what States and individuals are
required to do (prescriptive norms), required not to do (prohibitive norms)32, or provided the

29

Dinah Shelton, Normative Hierarchy in International Law, 100 AM. J. INT’L L. 291, 297

(2006).
30

Prosper Weil, Relative Normativity in International Law?, 77 AM. J. INT’L L. 413 (1983).
1 P. GUGGENHEIM, TRAITÉ DE DROIT INTERNATIONAL PUBLIC 1 (2d ed. 1967), translated
in Weil, supra note 30, at 413.
32
See G.I. Tunkin, Remarks On the Judicial Nature of Customary Norms of International
Law, 49 CALIF. L. REV 419, 420–22 (1961), for a discussion about how customary norms of
international law can stem from both widespread international State practice, as well as
widespread non-practice. Tunkin states that “as a rule, it is much easier, of course, to establish
the existence of a customary norm of international law in the presence of positive actions by
states, but there is no reason to deny the possibility of a customary norm of international law
being established by the practice of abstinence from action.” Id. at 421. To support his
contention, Tunkin cites to Professor Basdevant’s 1927 address to the Permanent Court of Justice
on behalf of France in the famous “Lotus” case where he discusses whether abstinence from
action can amount to a customary norm of international law, stating: “The custom observed by
states to refrain from prosecuting foreign citizens charged with causing collision of vessels in the
open sea constitutes a customary norm of international law.” Id. (quoting The Case of the S.S.
Lotus, P.C.I.J., ser. A, No. 10, at 25 (1927)).
31

10

option to do or not do (permissive norms).33 Its functions on the other hand are found to exist in
“governing international relations.”34 International law therefore serves as both a “normative
order” and “factor of social organization.”35

While international norms derived from custom comprise much of the international legal system,
some customary norms are legally binding upon States, whereas others are considered nonlegally binding even though they may be widely practiced.36 This is because many non-legally
biding norms obtain widespread State practice due to feelings of moral obligation or political
expectancy, rather than a sense of legal obligation.37 According to the International Court of
Justice, legally binding customary norms—referred to as customary norms of international law—
are to be found, “primarily in the practice and opinio juris of States.”38 For an international norm
to be regarded as a customary norm of international law, making it legally binding on all States,
it requires:
1. widespread repetition of similar international acts by States over a
considerable period of time (or State practice);
2. such acts be widely practiced because States believe they have a legal
obligation to do so (or opinio juris); and
3. these acts are practiced by a significant number of States, while not being
rejected by a significant number of States.39
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Weil, supra note 30, at 413.
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35
1 C. ROUSSEAU, DROIT INTERNATIONAL PUBLIC 25–26 (1971), translated in Weil, supra
note 30, at 413.
36
See ABRAM CHAYES & ANTONIA CHAYES, THE NEW SOVEREIGNTY 8–9 (1995), for an
understanding of how a “social norm” may be practiced widely among States although it is not
legally binding upon them.
37
See HUNTER, SALZMAN & ZAELKE, supra note 28, at 308–9.
38
Continental Shelf (Libya/Malta), 1985 I.C.J. 13, ¶ 27 (June 3).
39
HOFFMAN & RUMSEY, supra note 26, at 113–14.
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Therefore, in order for a customary norm of international law to exist, there must be clear
evidence of widespread State practice, opinio juris, and few “persistent objectors.”40 If it is
evident that an international norm meets the above criteria, then that norm is considered binding
customary international law, and thus all States are legally bound to it.

The approach for evaluating if a norm constitutes a legally binding norm of customary
international law is empirical rather than normative—which is to say it requires one to explain
“what law is” through observation rather than “what law should be.”41 An empirical approach
therefore “draws a clear distinction between lex lata (law as it is) and lex ferenda (law as it
should be).”42 In order to identify whether a customary norm of international law is either
legally binding or non-binding, it is critical to identify those sources that provide evidence of
State practice and opinio juris.

40

See HUNTER, SALZMAN & ZAELKE, supra note 28, at 309, for an explanation of what
constitutes a “persistent objector.” Hunter, Salzman and Zaelke explain that once a customary
norm of international law is established “it becomes binding on all States, regardless of whether
those States contributed to the formation of the custom,” including “those States that did not
follow the practice or express a belief that the practice was law will be bound by the rule.” Id.
However, under the traditional view of the persistent objector, “a State may exclude itself from
the obligations of a particular customary rule by persistent conduct exhibiting an unwillingness
to be bound by the rule of a refusal to recognize it as law.” Id. (citing RESTATEMENT (THIRD) OF
FOREIGN RELATIONS LAW OF THE UNITED STATES, § 102, cmt. b (1987)).
41
Daniel Bodansky, Customary (and Not So Customary) International Environmental Law,
3 IND. J. GLOBAL LEGAL STUD. 105, 108–109 (1995).
42
Id. at 109.
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1.1. Evidence of State Practice and Opinio Juris43
There is no precise definition of State practice. The ICJ requires “practice to be both extensive
and virtually uniform and include those States that are particularly affected” by the norm in
question.44 Furthermore, neither a timeframe, nor rigorous or consistent conformity to the norm
is necessary for State practice to be evident.45 However, Hunter, Salzman and Zaelke maintain
that it must be apparent “that State conduct which is inconsistent with the customary practice has
generally been treated as a breach of a rule.”46 Determining whether sufficient State practice has
been consistent enough to confirm widespread customary State practice relies on the particular
facts of the case.47

After an international norm has achieved widespread State practice, it must fulfill a second
condition—opinio juris—prior to becoming a customary norm of international law. Opinio juris
requires that such a norm be generally followed because States view it as a part of international
law.48 In order to determine whether opinio juris exists, legal scholars and practitioners rely on
various sources as evidence of its existence. The evidentiary sources relied on for opinio juris
43

See [1950] 2 Y.B. INT’L L. COMM’N 367, U.N. Doc. A/CN.4/Ser.A/1950/Add.1 (1957),
for a description of what the ILC identified as evidentiary sources that illustrate State practice
and customary international law. The ILC report included texts of international instruments,
decisions of international courts, decisions of national courts, national legislations, diplomatic
correspondence, opinions of national legal advisers, and practice of international organizations.
44
HUNTER, SALZMAN & ZAELKE, supra note 28, at 308.
45
Id. at 308–309.
46
Id. at 309.
47
Id.
48
See Christian Dahlman, The Function of Opinio Juris in Customary International Law,
81 NORDIC J. OF INT’L L. 327 (2012), for a discussion on the function of opinio juris and an
argument defending a weak version of the acceptance theory being applied to the concept of
opinio juris, which supports the notion that a State’s approval of a generally practiced norm is
not required for a State to be legally bound by it. In addition, Dahlman claims, “The purpose of
opinio juris is to prevent such a practice from being elevated to customary law. It is a filter that
stops generally unwanted practice from becoming customary international law.” Id. at 328.
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can also provide evidence of widespread State practice. Hunter, Salzman and Zaelke maintain
that opinio juris is a “factual matter” that can be established by considering a wide variety of
evidence, including:
Diplomatic correspondence, government policy statements and press releases,
opinions of official legal advisors, official manuals on legal questions, comments
by governments on drafts produced by the International Law Commission,
national legislation, international and national judicial decisions, legal briefs
endorsed by the States, a pattern of treaties in the same form, resolutions and
declarations by the United Nations, and other evidence.49
Such evidentiary sources would suggest that State practice stems from a States belief that it is
legally obligated to follow the customary norm in question. Most customary norms of
international law involve the interests of States.

B. CONFLICTING CONCEPTS OF UNIVERSAL JURISDICTION & STATE SOVEREIGNTY
Universal jurisdiction can fill a jurisdictional gap that may be required to hold perpetrators of
international crimes accountable for their acts. However, as Cherif Bassiouni has rightfully
pointed out, universal jurisdiction has been exercised in competition with other theories of
jurisdiction50 and other norms of customary international law, such as State sovereignty, in the
past, and the odds that the doctrine will continue to conflict in this manner are virtually
guaranteed.

State sovereignty is a widely acknowledged, legally binding customary norm of international law
that shapes all international law,51 including international human rights law. It is a norm that
shapes global human rights instruments, and has also been a key obstacle to States exercising
49
50
51

HUNTER, SALZMAN & ZAELKE, supra note 28, at 309.
Bassiouni, History of Universal Jurisdiction, supra note 4, at 40.
See HUNTER, SALZMAN & ZAELKE, supra note 28, at 442.
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universal jurisdiction over such crimes as genocide, torture, crimes against humanity and war
crimes. There is an apparent fundamental tension between the interest of States to safeguard their
sovereignty (i.e., their independence) and the acknowledgment that certain dilemmas, such as
holding perpetrators of such crimes accountable for his or her offenses, call for international
cooperation.52

Universal jurisdiction poses a significant conceptual and practical challenge to the widely held
and practiced customary norm of state sovereignty. To put it simply, the customary norm of State
sovereignty “reflects a broad sweep of responsibilities, rights, authorities and powers that
international law confers when it confers ‘Statehood.’”53 A significant right that applies to
statehood is the concept of sovereign equality, meaning that all States are regarded, and therefore
treated, equally as legal actors in international law.54 According to the 1970 UN Declaration on
International Law, “[a]ll States enjoy sovereign equality.”55 Various elements of sovereign
equality referred to in 1970 UN Declaration on International Law that are particularly critical in
the universal jurisdictional context, including:
1. States are judicially equal;
2. Each State enjoys the rights inherent in full sovereignty;
3. The territorial integrity and political independence of the State are inviolable;
4. Each State has the right freely to choose and develop its political, social,
economic and cultural systems;

52

HUNTER, SALZMAN & ZAELKE, supra note 28, at 442–43.
Id. at 443.
54
Id.
55
G.A. Res. 2625 (XXV), annex, Declaration on Principles of International Law
Concerning Friendly Relations and Co-operation Among States in Accordance With the Charter
of the United Nations (Oct. 24, 1970) [hereinafter 1970 UN Declaration on International Law].
53
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5. Each State has the duty to comply fully and in good faith with its international
obligations and to live in peace with other States.56
From these elements of sovereign equality, it is apparent that the binding customary norm of
State sovereignty will continue to impact the use of universal jurisdiction in international,
regional, and domestic courts. We will discuss the practical implications of this tension
throughout this Practice Guide.

C. NORMS OF JUS COGENS IN THE INTERNATIONAL NORMATIVE HIERARCHY
The doctrine of universal jurisdiction and other elements of international law often appear as
interconnected with one another. Examples of this interconnectedness that are most noticeable
include the relationship between peremptory norms (or jus cogens) and obligations erga omnes57
and universal jurisdiction.
1. IDENTIFYING PEREMPTORY NORMS (JUS COGENS) IN INTERNATIONAL LAW
Peremptory norms or jus cogens are an enigma in international law, and few academics or
practitioners, if any, would contest this characterization. Sir Ian Sinclair’s final remark in his

56

1970 UN Declaration on International Law, supra note 55 (emphases added).
Some international rules specify obligations owed to the international community as a
whole that are so-called obligations erga omnes. Similar to jus cogens norms there is no
universal agreed-upon list identifying erga omnes obligations. In actuality, what constitutes
obligations erga omnes is even less clear. Obligations erga omnes, unlike jus cogens norms
(discussed below), are considered obligations governed by the binding customary international
norm of State responsibility.57 The norm of State responsibility is broad and often refers to
violations of all obligations under international law. Because obligations erga omnes are
commonly related to norms of customary international law, or explicitly referred to as such in
international agreements, not all international obligations raise to the class of erga omnes.
Moreover, while all jus cogens norms are erga omnes obligations not all erga omnes obligations
are considered jus cogens norms. Most of the literature suggests that those erga omnes
obligations not in the same class as jus cogens norms may not be subject to universal
jurisdiction. What is clear, though, is that the two concepts are interrelated and that it is an erga
omnes obligation that a State prosecutes violations of jus cogens norms regardless of jurisdiction.
See discussion at infra Subsection D.4.
57
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section on jus cogens in his 1984 book detailing the Vienna Convention on the Law of Treaties
undoubtedly captures the uncertainty of this body of international law, “the mystery of jus
cogens remains a mystery.”58 Some norms, however, are widely regarded as jus cogens.
According to International Law Commission (“ILC”):
The most frequently cited examples of jus cogens norms are the prohibition of
aggression, slavery, and the slave trade, genocide, racial discrimination, apartheid
and torture, as well as basic rules of international humanitarian law applicable in
armed conflict, and the right to self-determination. Also other rules may have a
jus cogens character inasmuch as they are accepted as a whole as norms from
which no derogation is permitted.59
Some scholars observe the Trials of the Major War Criminals at Nuremberg as the first
introduction of jus cogens through natural law.60 However, the terms “peremptory norm” and
“jus cogens” first appeared in written format in the Vienna Convention on the Law of Treaties
(VCLT), which was adopted on May 23, 1969.61 Article 53 of the VCLT defined peremptory
norm (or jus cogens) as “a norm accepted and recognized by the international community of
states as whole as a norm from which no derogation is permitted and which can be modified only
by a subsequent norm of general international law having the same character.”62 Since the
VCLT did not include examples of norms of jus cogens, many scholars and practitioners view

58

IAN SINCLAIR, THE VIENNA CONVENTION ON THE LAW OF TREATIES 226 (Manchester
Univ. Press ed., 2d ed. 1984).
59
Int’l Law Comm’n, Fragmentation of International Law: Difficulties Arising From the
Diversification and Expansion of International Law, Rep. of the Study Group of the Int’l Law
Comm’n on Its Fifty-Eighth Session, ¶ 14, sec. 6(33), at 21, U.N. Doc. A/CN.4/L.702 (Jul. 18,
2006) [hereinafter 2006 ILC Study Group Report].
60
ALEXANDER ORAKHELASHVILI, PEREMPTORY NORMS IN INTERNATIONAL LAW 37
(Vaughan Lowe ed., Oxford Univ. Press 2008).
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Vienna Convention on the Law of Treaties, art. 53, May 23, 1969, 1155 U.N.T.S. 344
[hereinafter VCLT]. The VCLT entered into force on January 27, 1980.
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the formal definition of jus cogens in Article 53 as an established formula used to test whether a
norm qualifies as a norm of jus cogens.63

To qualify as a norm of jus cogens, a norm must satisfy three tests outlined in Article 53 of the
VCLT: the norm in question must be (a) “accepted and recognized by the international
community of States as a whole” as a norm for which (b) “no derogation is permitted,” and
which (c) “can be modified only by a subsequent norm of general international law having the
same character.”64 Though Article 53 of the VCLT provides a formula, it does not provide a
definition or a list of norms that fall under the category of jus cogens. Therefore, it is necessary
to turn to scholarly publications to establish the distinct character of peremptory norms.

Ian Brownlie has defined jus cogens as “rules of customary law which cannot be set aside by
treaty or acquiescence but only by the formation of a subsequent customary rule of contrary
effect.”65 However, many scholars draw a distinction between the underlying purpose of jus
cogens and that of customary norms of international law. Alexander Orakhelashvili maintains
that “[t]he purpose of jus cogens is to safeguard the predominant and overriding interests and
values of the international community as a whole as distinct from the interests of individual
States.”66 Prior to that Alan Brunder argued that norms of jus cogens embody “a transcendent
common good of the international community, while jus dispositivum is customary law that
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MAURIZIO RAGAZZI, THE CONCEPT OF INTERNATIONAL OBLIGATIONS ERGA OMNES 51
(Oxford Univ. Press ed. 1997).
64
VCLT, supra note 61, art. 53.
65
BROWNLIE, supra note 2, at 510.
66
ORAKHELASHVILI, supra note 60, at 46.
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embodies a fusion of self-regarding national interests.”67 Furthermore, Lauri Hannikainen
contends, “there is virtually no disagreement that the purpose of international peremptory law is
to protect overriding interests and values of the international community of States.”68 Most
importantly, as Karl Zemanek has noted, jus cogens “do not protect the common values or
interests of a random group of States but the basic values on which the international community
as a whole is built.”69 A common theme appears to reside among these scholars, which is, unlike
customary norms, norms of jus cogens must satisfy a categorical criterion in that they must
protect the international community as a whole, not just State interests as customary norms often
do. Domestic courts have also made a similar distinction between international custom and jus
cogens norms, such as the United States Ninth Circuit Court of Appeals.70 In Siderman de Blake
v. Republic of Argentina, the court found jus cogens norms and customary international law
“differed in one important respect” in that:
Customary international law…rests on the consent of states…. [J]us cogens
embraces customary laws considered binding on all nations and is derived from
values taken to be fundamental by the international community, rather than from
the fortuitous or self-interested choices of nations.71
The connection to community interest as distinctive from the individual interests of States is an
essential element in determining whether a norm has a peremptory character. An inquiry must be
made into whether a norm is intended to benefit a particular actor or the interest of the
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Alan Brunder, The Domestic Enforcement of International Covenants on Human Rights,
35 UNIV. OF TORONTO L. J. 219 (1985), 249–50.
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69
Karl Zemanek, New Trends in the Enforcement of Erga Omnes Obligations, 4 MAX
PLANCK Y.B. OF U.N. LAW 1 (2000), 6.
70
Siderman de Blake v. Republic of Argentina, 965 F.2d 699 (9th Cir. 1992).
71
Id. at 715 (9th Cir. 1992).
19

community.72 It must be further asked whether derogation from this norm would ever be
considered valid.73 Thus, as proposed by Hannikainen, if a norm protects the international
community interest and derogation from such a norm would result in a serious offense to that
interest, the norm’s peremptory character may be assumed.74 It therefore can be presumed that
the difference between customary norms of international law and norms of jus cogens is that the
latter must fulfill the categorical criterion of protecting the interest of the international
community as a whole, and it must “operate in an absolute and unconditional way”75 from which
derogation could never be permitted.

D. UNIVERSAL OBLIGATION TO PROSECUTE JUS COGENS VIOLATIONS
The theory of universal jurisdiction does not extend only to violations jus cogens norms,76 and by
no means does this Practice Guide allege that it should, especially in the face of all the various
heinous human rights abuses that exist. The truth of the matter, however, is that the majority of
judicial systems and State governments have traditionally been more willing to accept jus cogens
norms as invoking universal jurisdiction if violated. Even then, courts, especially domestic
courts, are uneasy to rule in favor of extending universal jurisdiction over suits alleging jus
cogens violations brought by foreign nationals. Judges often appear more at ease determining
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treaty obligations than evaluating evidence of widespread State practice and opinio juris with
respect to a proposed jus cogens norm.

As evident from the discussion above, the process of identifying norms of jus cogens is no
stranger to ambiguity, confusion and contradiction. But as of now, there is a widely accepted
group of jus cogens norms—a category that has continued to grow over recent years. More
importantly, a strong treaty article, VCLT Article 53, exists providing especially robust language
of the hierarchical superiority of jus cogens norms over all other law, as well as States. Though
not every State is currently a party to the treaty, it has 114 signatories, and is unanimously
accepted, even by the United States, as customary international law binding on all States. It
seems because of this a majority of courts are more inclined to recognize at least the most
generally acknowledged jus cogens norms of genocide, torture, piracy, slavery, the crime of
aggression, war crimes and crimes against humanity.

This subsection will focus primarily on attempting to answer the question of whether universal
jurisdiction is a valid legal ramification of a violation of jus cogens norms. In doing so, this
Practice Guide will argue that not only is universal jurisdiction a valid legal approach to
prosecute violations of jus cogens norms, but also that all States are legally obliged, in theory, to
uphold this customary standard—for which no derogation is permitted—when confronted with
injured parties with no means of adequate access to justice. To support this contention this
subsection will examine first the relation between norms of jus cogens and universal jurisdiction
and the growing acceptance in the international community that violations of such norms
establish universal jurisdiction.
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1. THE DOCTRINE OF UNIVERSAL JURISDICTION & NORMS OF JUS COGENS
In 1991, the International Criminal Tribunal for the Former Yugoslavia (“ICTY”) held that
torture was a jus cogens norm, and in addition, that there was a clear interrelation between the
normative character of jus cogens and the exercise of universal jurisdiction.77 The ICTY stated:
One of the consequences of the jus cogens character bestowed by the international
community upon the prohibition of torture is that every State is entitled to
investigate, prosecute, and punish … individuals accused of torture.78
This proposition was quickly put to the test in one of the most famous cases involving the
exercise of universal jurisdiction: the Pinochet case.

1.1. The Pinochet Case: Opening the Doors to the Universal Jurisdiction
In the late 1990s, the famous Pinochet case rattled the international community, opened up the
way for States to begin prosecuting the most powerful individuals for offenses of the upmost
heinous nature, and was applauded by international human rights activists all over. The case
dealt with an attempt to hold General Augusto Pinochet, the former Chilean head of state from
1973 to 1990, legally accountable for the heinous acts he committed in violation of international
human rights law while in power.79 According to Human Rights Watch:
The military regime he headed dismantled Chile’s long-established democratic
institutions, privatized its economy, and tried to eradicate left-wing parties and
organizations in a reign of terror that claimed more than 3,000 lives, involved the
torture of tens of thousands more, and forced over a quarter million Chileans into
exile.80
77
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Though Pinochet stepped down from his presidency in 1990, he continued his government
employment, remaining as the head of the armed forces for eight more years. Pinochet then
became a “senator for life,” providing him with full parliamentary immunity.81 The Pinochet
government had done everything within its power to make sure its criminality was prevented
from ever legally being challenged.

Pursuant to a government act declaring the end of a state of siege in April 1978, Decree 2, 191,
amnesty was provided for all serious crimes committed during September 11, 1973, and March
10, 1978.82 Furthermore, because the courts in Chile throughout the 1980s and into the 1990s
were dominated by judges appointed under the Pinochet regime, any attempt to further
investigate the allegations regarding the criminality of the dictatorship were blocked due to the
general application of the amnesty law.

In the 1990s, the courts in Spain began a series of criminal investigations in response to
numerous criminal complaints from individuals and organizations, which included more than
forty complaints against General Pinochet.83 At the time of these Spanish investigations,
Pinochet was not physically present, and the Chilean government raised objections to these
inquiries. Judge Balthasar Garzón, who was in charge of Investigation Court No. 5, disregarded
these objections, and acting in accordance with a decision issued from the Spanish Supreme
Court, published orders that confirmed Spain’s potential for jurisdiction on the basis of the
81
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universality principle.84 Specifically, Judge Garzón alleged that jurisdiction stemmed from the
crimes being investigated: genocide and torture.85

Once Judge Garzón became aware of Pinochet’s presence in Britain, he formally requested
extradition on the basis of both the Spanish Criminal Procedure Act and the 1957 European
Convention on Extradition.86 Extradition was sought based on Pinochet’s crimes in Chile,
including genocide, torture, taking of hostages and murder. The House of Lords would decide
Pinochet’s fate regarding whether he would receive immunity or be extradited back to Spain to
stand trial in Pinochet I,87 Pinochet II,88 and Pinochet III.89

In the 1998 Pinochet I ruling, Britain’s House of Lords decided that the State was not required to
extradite General Pinochet to Chile in order to stand for his crimes of torture and genocide.90
Instead, the Lords found that Britain had the obligation to extradite him back to Spain, because
Spain had the right to try Pinochet based on the crimes he committed. The House of Lords based
84
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this finding on the belief that Pinochet’s alleged crime—violating the jus cogens norm against
torture and Section 134 of the Criminal Justice Act that made torture a crime in the United
Kingdom despite where it was committed or the nationality of the perpetrator—was thus an
international crime not protected from judicial prosecution abroad due to State immunity or
views on the territoriality of criminal law.91

In the Pinochet III judgment of the House of Lords, Lord Millet and Lord Browne-Wilkinson
suggested that conduct violating peremptory norms of international law (or jus cogens) was
indeed subject to universal jurisdiction. Lord Millett postulated this relationship between norms
of jus cogens and universal jurisdiction:
[C]rimes prohibited by international law attract universal jurisdiction under
customary international law if two criteria are satisfied. First, they must be
contrary to a peremptory norm of international law so as to infringe a jus cogens.
Secondly, they must be so serious and on such a scale that they can justly be
regarded as an attack on the international legal order.92
While Lord Browne-Wilkinson came to a similar conclusion, as well as, alleging:
The jus cogens nature of the international crime of torture justifies states in taking
universal jurisdiction over torture wherever committed. International law provides
that offences jus cogens may be punished by any state….93
Although the House of Lords eventually ruled against Pinochet, stripping him of his immunity
and claims of territoriality based on the jus cogens nature of the crime of torture, Britain’s Home
Security issued Pinochet’s release and return to Chile due to his failing health. Eventually, in
2000, Chile stripped Pinochet of his immunity and indicted him for the kidnapping of 75 of his
political opponents.
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Though Pinochet was never extradited to Spain and tried for his crimes of torture, the case of
Pinochet is extremely important as to the fact that it began to shape how the international
community viewed and in some ways came to accept the use of universal jurisdiction to
prosecute violations of jus cogens norms. Britain and Spain opened the door to the notion that
universal jurisdiction was an adequate tool to achieve accountability and defeat impunity for
particularly heinous crimes.

According to Lord Millet, Lord Browne-Wilkinson and Ryngaert, violating a norm of jus cogens
appears to be the sort of offense worthy of prosecution by any State through the use of universal
jurisdiction. The rationale behind this belief is that the international community views such
crimes in violation of jus cogens norms as so horrific that no rational State could possibly object
to the use of universal jurisdiction to prosecute the perpetrator, because no State would feel as if
its interests were harmed. Then, theoretically speaking, universal jurisdiction over such crimes
would clearly be within a State’s right under international law. This may not always be the case,
though, especially when dealing with States’ foreign relations, which is what exactly occurred
between Chile, Spain and Britain in the case of Pinochet.94
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Other scholars have also suggested that a clear relationship exists between invoking the
doctrine of universal jurisdiction and a violation of norms of jus cogens. See for example
RYNGAERT, supra note 7, at 127–28, in which Cedric Ryngaert points to the apparent
interconnectedness between the two areas of international law, claiming “Nowadays, the main
offenses arguably amendable to universal jurisdiction are the so-called ‘core crimes against
international law’ . . . . They are violations of jus cogens, and on that basis arguably subject to
universal jurisdiction. Because any State is expected to prevent and punish such crimes, their
being amendable to universal jurisdiction may not spark international protest.” Id.
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Some international law scholars and practitioners contend that this so-called jus cogens rationale,
though conceptually plausible, is in reality an insufficient explanation for the exercise of
universal jurisdiction.95 These scholars suggest that jus cogens norms are not subject to universal
jurisdiction simply because they are jus cogens; instead, these scholars argue that subjecting such
offenses to universal jurisdiction has in itself become a principle of customary international law
provided that sufficient evidence of widespread State practice and opinio juris exists.

Furthermore, other scholars and practitioners contend that while jus cogens norms are often
associated closely with universal jurisdiction, that confining universal jurisdiction merely to jus
cogens would be undesirable. For instance, The Princeton Principles of Universal Jurisdiction
encourage States, international law institutions, practitioners, and scholars to make connections
between other aspects of international law and universal jurisdiction.96 This is evident through
the following Princeton Principles, which claim that a State shall exercise universal jurisdiction
in Principle 1(5) (“in accordance with its rights and obligations under international law”),
Principle 2(1) (over “serious crimes under international law” including piracy, slavery, war
crimes, crimes against peace, crimes against humanity, genocide and torture), and Principle 2(2)
95
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may indeed consider perpetrators of core crimes as hostes humani generis, and have no qualms
about them being prosecuted by any State. In practice, however, qualms may abound. Because
core crimes are typically committed by State actors using the State’s machinery, they often have
a highly political connotation. States may have a strong interest in not having their State actors
hauled before foreign courts, and not having foreign courts indirectly pass judgment of their
policies.” Id. Thus, Ryngaert argues that “because foreign protest against assertions of universal
jurisdiction is not unlikely… State practice and opinio juris in favor of universal jurisdiction
ought to be specifically ascertained.” Id.
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Lori F. Damrosch, Comment: Connecting the Threads in the Fabric of International Law,
in UNIVERSAL JURISDICTION: NATIONAL COURTS AND THE PROSECUTION OF SERIOUS CRIMES
UNDER INTERNATIONAL LAW 91, 91 (Stephen Macedo ed., 2004).
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(“without prejudice to the application of universal jurisdiction to other crimes under international
law”).97 It is worth noting that Principle 2(2) does not limit universal jurisdiction to the crimes
involving jus cogens norms listed in Principle 2(1), which illustrates the desire to take a possibly
more flexible approach to exercising universal jurisdiction over “serious crimes under
international law.” As international law scholar Lori Damrosch notes such flexibility is
“desirable because it is far from obvious that we should exclude coverage of ‘piracy like
practices’ (such as air terrorism).”98 Thus, it may be the case that universal jurisdiction is not
only limited to jus cogens norms.

2. THE DOCTRINE OF UNIVERSAL JURISDICTION & RIGHT OF ACCESS TO JUSTICE
In theory, the access to justice is “much more than improving an individual’s access to courts, or
guaranteeing legal representation. It must be defined in terms of ensuring that legal and judicial
outcomes are just and equitable.”99 The right of access to justice, also referred to as the right to
court access, is a fundamental principle of the rule of law.100 Moreover, there appears to be a
significant amount of evidence of widespread State practice and opinio juris with respect to
individuals possessing the inherent right of access to justice, suggesting that such a right has
become customary international law.
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PRINCETON PRINCIPLES, supra note 8, princs. 1(5), 2(1)–(2), at 29; see also id. princs. 7,
9(2), at 31, 33.
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United Nations Development Programme, ACCESS TO JUSTICE PRACTICE NOTE, Sept. 3,
2004, at 6.
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U.N. Secretary-General, Report of the Secretary General on Strengthening and
Coordinating United Nations Rule of Law Activities, ¶ 10, U.N. Doc. A/70/206 (Jul. 27, 2015).
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In terms of domestic and regional courts extending their jurisdictional reach to establish
universal jurisdiction to remedy jus cogens violations, most courts require a foreign plaintiff to
exhaust all domestic remedies first. Unfortunately, those affected are often left without any
means of access to justice to remedy the harm inflicted on them or their families either because
the domestic channels of accessing justice are nonexistent or ineffective and inadequate for a
number of reasons. When systematic jus cogens violations are present the perpetrator is usually
the State or a State-actor, making it impossible for a victim to have access to justice at the
domestic level. This is usually because of a combination of barriers, such as State immunity,
blanket amnesty provided to former State officials, threat of State retaliation, the plaintiffs being
refugees or asylum seekers residing abroad, collapse of social institutions, or lack of sufficient
resources to provide adequate damages. It is therefore frequently the case that victims of jus
cogens violations are barred from exercising their right of access to justice domestically, and
they may be barred from exercising such rights abroad since foreign courts may refuse to
establish universal jurisdiction due to the absence of any link between the victim, perpetrator or
territory where the crime was committed and the foreign court in question. The recognition,
however, of an individual’s right of adequate and effective access to justice as a binding
obligation on State parties in various international and regional instruments, and the continued
expansion of State practice in implementing forum necessitatis to produce such a right out of a
sense of a legal obligation, indicates that this right has ripened into customary international
law.101
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See generally Christopher A. Whytock, Foreign State Immunity and the Right to Court
Access, 93 B.U. L. REV. 2033, 2050–52, 2055–59 (2013); Stephanie Redfield, Searching for
Justice: The Use of Forum Necessitatis, 45 GEO. J. INT’L L. 893, 903–06, 908–15 (2014).
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Scholars often point to States adhering to the doctrine of forum necessitatis as evidence of an
individual’s right to access adequate and effective justice being customary international law.
Forum necessitatis is a legal doctrine “allow[ing] proceedings to be brought when there would
otherwise be no access to justice.”102 According to some scholars, “[i]f a court can refuse
jurisdiction because another forum is more appropriate, thereby refusing to serve as the
battleground for justice, in cases with no other competent forum, courts should accept
jurisdiction to prevent a denial of justice.”103 Many States’ domestic court systems adhere to
similar rules resembling the legal doctrine of forum necessitatis.104 Besides the practice of
national courts, a number of international and regional treaties point to the right to adequate and
effective justice as a customary norm of international law.

The Universal Declaration of Human Rights (“UDHR”),105 the International Covenant on Civil
and Political Rights (“ICCPR”),106 and the International Conventional on Economic, Social and
Cultural Rights (“ICESCR”)107 establish the core of international human rights law. Altogether
there are nine treaties, as well as the Universal Declaration, that encompass the international
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human rights legal framework.108 The UDHR and ICCPR, however, explicitly provide
individuals with the right of access to justice for supposed violations of specified rights. For
example, the UDHR states that “[e]veryone has the right to an effective remedy by the competent
national tribunals for acts violating the fundamental rights granted him by the constitution or by
law.”109 Additionally, the ICCPR declares that each State party must undertake to ensure that any
individual seeking a remedy for alleged violations of the individual’s rights under the covenant
“shall have his right thereto determined by competent judicial, administrative or legislative
authorities, or by any other competent authority provided for by the legal system of the State, and
to develop the possibilities of judicial remedy.”110

A number of other international and regional legal instruments recognize the right of access to
justice for alleged violations of specific rights, including the African Charter of Human Rights
and Peoples’ Rights, which provides that “[e]very individual shall have the right to have his
cause heard,” and that this right comprises, among other privileges, “the right to an appeal to
competent national organs against acts of violating his fundamental rights as recognized and
108

See generally Convention for the Protection of Human Rights and Fundamental
Freedoms, Nov. 4, 1950, 213 U.N.T.S. 222; International Convention on the Elimination of All
Forms of Racial Discrimination, Mar. 7, 1966, 660 U.N.T.S. 195 (178 States ratified);
Convention on the Elimination of All Forms of Discrimination Against Women, Dec. 18, 1979,
1249 U.N.T.S. 13 (189 States ratified); Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85 (161 States ratified);
Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3 (196 States ratified);
International Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families, Dec. 18, 1990, 2220 U.N.T.S. 3 (fifty States ratified, sixteen State signatories,
132 States no action); Convention on the Rights of Persons with Disabilities, Dec. 13, 2006,
2515 U.N.T.S. 3 (172 States ratified); International Convention for the Protection of All Persons
from Enforced Disappearances, April 3, 2006, 2515 U.N.T.S. 3 (fifty-six States ratified, fortynine State signatories, ninety-two States no action). These seven other UN human rights treaties
compose the rest of the international human rights legal framework.
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guaranteed by conventions, laws, regulations and customs in force.”111 Additionally, the
Convention on Access to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters also requires State parties to ensure that all individuals “have
access to a review procedure before a court of law and/or another independent and impartial
body established by law” to dispute State action protected under the convention.112

Article 47 of the Charter of Fundamental Rights of the European Union also establishes
individuals’ right to an effective remedy and to a fair trial, declaring that “[e]veryone whose
rights and freedoms guaranteed by the law of the Union are violated has the right to an effective
remedy before a tribunal in compliance with the conditions laid down in this Article,” as well as
that “[e]veryone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal previously established by law. Everyone shall have the
possibility of being advised, defended and represented.”113 Moreover, Article 47 proceeds to
state that “[l]egal aid shall be made available to those who lack sufficient resources in so far as
such aid is necessary to ensure effective access to justice.”114

Some international and regional agreements provide individuals with a more general right of
access to justice, such as Article 6 of the European Convention of Human Rights, which states
“[i]n the determination of his civil rights and obligations or any criminal charge against him,
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everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law.”115 Moreover, Article 8 of the American Convention on
Human Rights, provides that “[e]very person has the right to a hearing, with due guarantees and
within a reasonable time, by a competent, independent, and impartial tribunal, previously
established by law, in the substantiation of any accusation of a criminal nature made against him
or for the determination of his rights and obligations of a civil, labor, fiscal, or any other
nature.”116
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Convention for the Protection of Human Rights and Fundamental Freedoms art. 6, Nov.
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18 Eur. Ct. H.R. (ser. A) at 18 (1975) (finding that Article 6 of the European Convention on
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law have been pursued and exhausted in accordance with generally recognized principles of
international law”); id. art. 46(2) (stating that the provisions in Article 46(1)(a) “shall not be
applicable” where “(a) the domestic legislation of the state concerned does not afford due
process of law for the protection of the right or rights that have allegedly been violated; (b) the
party alleging violation of his rights has been denied access to the remedies under domestic law
or has been prevented from exhausting them; or (c) there has been unwarranted delay in
rendering a final judgment under the aforementioned remedies”); Velásquez Rodríguez v.
Honduras, Inter-Am. Ct. H.R. (ser. C), ¶ 174 (1988) (concluding, pursuant to Article 46(1)(a) of
the OAS, that “[t]he State has a legal duty to take reasonable steps to prevent human rights
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76, 80, 117 (recognizing that the “domestic judicial remedies in Honduras were ineffective in
protecting human rights, especially the rights of disappeared persons to life, liberty and personal
integrity”) (emphasis added).
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Similarly, the Treaty on the Functioning of the European Union Article 67(4) declares that “[t]he
Union shall facilitate access to justice,”117 and Article 81(2) providing that the European
Parliament and the Council shall adopt certain measures that provide for “effective access to
justice.”118 Further, the 1980 Hague Conference on Private International Law, “desiring to
facilitate international access to justice,” concluded the Convention on International Access to
Justice by pronouncing that “[n]ationals of any Contracting State and persons habitually resident
in any Contracting State shall be entitled to legal aid for court proceedings in civil and
commercial matters in each Contracting State on the same conditions as if they themselves were
nationals of and habitually resident in that State.”119

These international instruments have dual legal weight. First, because of their power as legally
binding treaties, they impose an obligation on relevant State parties to provide for the individual
right of access to justice.120 Second, these international and regional treaties are evidence of the
right of access to justice as being a principle of customary international law, which of course
means would make such norms binding on all States regardless of whether they are a party to
such a treaty.121 Since the right of access to adequate and effective justice has risen to the status
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of customary international law, victims of jus cogens violations would thus possess the right of
access to justice in any forum when domestic remedies are nonexistent, inadequate or
ineffective—in other words, the ability to exercise universal jurisdiction.

3. THE DOCTRINE OF UNIVERSAL JURISDICTION & CUSTOMARY INTERNATIONAL LAW
The following examples provide evidence of State practice and opinio juris with regards to the
exercise of universal jurisdiction to prosecute violations of jus cogens norms under customary
international law:
•

The establishment by the Security Council of the United Nations of two ad
hoc criminal tribunals for the former Yugoslavia (ICTY)—covering crimes of
genocide, crimes against humanity, violations of laws or customs of war, and
grave breaches of the Geneva Conventions, including enslavement, rape,
sexual violence, torture and ethnic cleansing—and for Rwanda (ICTR)—
involving genocide and crimes against humanity, including murder,
extermination, enslavement, deportation, rape and persecutions on political,
racial and religious grounds—and the jurisprudence developed by those two
tribunals with respect to those crimes;

•

The United Nations Transitory Authority for East Timor adoption of
Regulation No. 15 (2000), creating special panels as part of the District Court
in Dili and which were provided with universal criminal jurisdiction with
regard to genocide, crimes against humanity, and war crimes;

•

The creation of the Nuremberg International Military Tribunal and the
International Military Tribunal for the Far East, and their prosecution of
crimes against humanity, war crimes, and the crime of aggression, particularly
over vigorous objection that such crimes (particularly aggression) may not
have existed prior to the creation of the tribunals;

•

The Special Court for Sierra Leon;

1201, 1212 (2011) (endorsing the Italian stance on there being a fundamental human right of
access to justice “recognized by international customary law as well as by universal and regional
agreements on the issue”); Jan Wouters et al., Belgian Court of Cassation, 105 AM. J. INT’L L.
560, 567 (2011) (exposing the observation that the individual right of access to justice is
customary international law).
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•

The jurisprudence of the Permanent Court of International Justice and of the
International Court of Justice;

•

The Rome Statute of the International Criminal Court;

•

The four Geneva Conventions of 1949 (i.e., Articles 49, 50, 129 and 146,
respectively) and the first Additional Protocol (i.e., Article 85(1)),122
establishing universal jurisdiction over grave breaches relating to the conduct
of hostilities;

•

Numerous State parties and signatories to the United Nations Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (161 State parties and 9 State signatories),123 the Convention on
the Prevention and Punishment of the Crime of Genocide (147 State parties
and 1 State signatory),124 and the four Geneva Conventions (196 State parties)
and Protocol I (147 State parties and 3 State signatories), to carry out their
obligations under treaty have done so by enacting legislation that extends
universal jurisdiction over such crimes.

•

Domestic State practice (e.g., finding that 147 (approx. 76.2%) out of 193
U.N. member States have provided for universal jurisdiction over one or more
of the following crimes—war crimes, crimes against humanity, genocide and
torture).125

The fact that the international community has empowered tribunals, ratified treaties, and has not
condemned, but rather accepted, State practice of enacting domestic legislation providing for
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universal jurisdiction over jus cogens violations is evidence that universal jurisdiction is widely
accepted State practice and opinio juris to establish the right of a State to prosecute breaches of
jus cogens norms through universal jurisdiction.

Due to such substantial State practice and opinio juris, universal jurisdiction exercised over
certain crimes, predominantly piracy, war crimes, crimes against humanity, the crime of
aggression, genocide and torture,126 must be afforded universal jurisdiction in international,
regional and domestic courts as a principle of customary international law—particularly in
situations where the victim of jus cogens violations is stripped of the right of access to justice
because domestic remedies are either nonexistent, inadequate or ineffective.

4. THE DOCTRINE OF UNIVERSAL JURISDICTION & OBLIGATIONS ERGA OMNES
Lastly, this Practice Guide argues that obligations erga omnes require all States to criminalize
jus cogens violations and prosecute such acts through the establishment of universal jurisdiction
when domestic legal remedies fail in the country where the act took place. All jus cogens norms
have the character of obligations erga omnes, which are “obligations of a State towards the
international community as a whole.”127 Such obligations acquire hierarchical status due to the
universal scope of their applicability. As the I.C.J. has ruled, “these rules concern all States and
all States can be held to have a legal interest in the protection of the rights involved,”128 and all
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States, “may invoke the responsibility of the State” in violation of such erga omnes
obligations.129

Theoretically speaking, because jus cogens are norms for which no derogation is permitted,
every State is obligated, regardless of any treaty, custom, or domestic law, to prosecute breaches
of such norms since any legal instrument in opposition would ultimately be rendered void. And
since no State may claim persistent objector status, any State rejecting or disregarding its erga
omnes obligation to prosecute jus cogens violations through the use of universal jurisdiction—
particularly in instances where insufficient access to domestic remedies exists, even in the
absence of a call for action—would not only cause a State to breach its obligation but would
cause it to commit a jus cogens violation.

While conceptually valid, this theory has not played out as such in practice, as many States
passively refuse to uphold their obligations to enforce erga omnes obligations. However, this
does not limit States or human rights legal scholars and practitioners from advancing or invoking
the notion that the customary international right to access adequate justice, the principle of
customary international law allowing States to prosecute violations of jus cogens norms through
the use of universal jurisdiction, and the erga omnes obligation requiring States to do such, must
be enforced or else they will be squandered and deadened by a State refusing to follow inherent
international custom.

the former are the concern of all States. In view of the importance of the rights involved, all
States can be held to have a legal interest in their protection; they are obligations erga omnes.”).
129
2006 ILC Study Group Report, supra note 59, ¶ 14, sec. 6(37), at 22.
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E. DIFFERENTIATING BETWEEN AUT DEDERE AUT JUDICARE AND UNIVERSAL JURISDICTION
Under the principle of aut dedere aut judicare, a State is obligated to confer its jurisdiction on
any perpetrator of a crime committed within its territory, if the State cannot or refuses to
extradite him or her.130 It is important to recognize, however, that the concept of aut dedere aut
judicare is distinguishable from universal jurisdiction, and a declaration of jurisdiction on the
basis of such a principle, is in no means a declaration of universal jurisdiction.

III. CONCLUDING REMARKS FOR PART TWO: THE THEORY OF
UNIVERSAL JURISDICTION
Universal jurisdiction has evolved throughout history in theory and practice within the
international community. Conceptually, universal jurisdiction at the international level is most
commonly viewed and invoked as a medium to promote justice and eliminate State impunity. As
discussed above, customary international law supports the notion that a strong correlation does
exist between violations of jus cogens norms and the use of universal jurisdiction. An increase
in State practice and opinio juris of States exercising universal jurisdiction over perpetrators
committing violations of jus cogens may also indicate that such State action has become binding
customary international law. Furthermore, many international human rights scholars and
practitioners argue that theoretically on the basis of written international law all States have the
erga omnes obligation to prosecute those offenders in violation of jus cogens norms through
establishing universal jurisdictions over such crimes, particularly in instances where access to
justices for the victims is inexistent. Unfortunately though, as the previous discussion illustrated,
in practice this is rarely the case.
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Regardless of the lack of State action, the majority of evidence suggests that as a tool to right
humanity’s worst injustices, while nonetheless controversial, universal jurisdiction has been
rather successful in instances where it has been invoked, especially in providing victims to an
avenue to access adequate justice. Therefore, in concluding Part Two of the Practice Guide, it is
recommended that States or human rights legal scholars and practitioners continue to take part in
efforts that advance, invoke or enforce the following notions of universal jurisdiction as:
(1) a sufficient means for States to uphold the customary international right to
access adequate justice;
(2) the principle of customary international law permitting a State to prosecute
violations of jus cogens norms where no nexus exists between it and the
victim, perpetrator or crime that took place; and
(3) an erga omnes obligation requiring States to exercise their extraterritorial
jurisdictional reach to prosecute jus cogens violations, especially in the
absence of any domestic remedy for victims.
If properly implemented universal jurisdiction can act as an effective and sufficient vehicle for
providing victims of the most horrific crimes, such genocide, torture, piracy, slavery, the crime
of aggression, war crimes and crimes against humanity, access to adequate justice.
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• PART THREE •
THE PRACTICE OF UNIVERSAL JURISDICTION IN THE UNITED STATES
Written by Victoria Yundt
Part Three of the Practice Guide is intended to provide an overview of the practice of universal
jurisdiction within the United States federal court system and an understanding of how the
doctrine of universal jurisdiction may act as a tool to litigate serious international human rights
violations within the United States. It will also discuss the challenges and disadvantages of
attempting to invoke universal jurisdiction.

I. INTRODUCTION TO UNIVERSAL JURISDICTION IN THE UNITED STATES
The theory of universal jurisdiction, also commonly referred to as the universality principle in
international law, has a lengthy, albeit controversial, history within the United States legal
system. While nearly all international legal practitioners would likely (and rightfully)
acknowledge the United States as a consistent “persistent objector”131 in the area of international
human rights law—garnering a rate of reluctance rivaling that of the world’s most oppressive
regimes132—a long tradition of universalist thinking exists in the United States. This American
universalist tradition of international law is grounded in the belief that international law should
be viewed as universal law, “rather than mere politics of preference or a shallow reckoning of
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According to the OHCHR, the United States has is the only country that has not ratified the
United Nations Convention on the Rights of the Child (pre-2015: the list of States not to ratify
the treaty previously included Somalia and South Sudan). Id. Additionally, the United States is
one of a handful of countries not to ratify the United Nations Convention on the Rights of
Peoples with Disabilities. Id.
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state consent.”133 This longstanding part of the United States international law tradition deemed
American universalism consists primarily of two fundamental presumptions. First, is the
assumption that “international law is real law” and is considered “just as real” as domestic law,
because it is observed and practiced as such by the nation’s lawyers and judges.134 Second, is the
notion that international law is considered, at its very core, the same for “all peoples,” which is
to say that there exists certain elements of a “universal civilization” commonly shared by all of
humanity regardless of distinct and differing histories or societies.135

Furthermore, compared to other national legal systems, the United States is considered more
liberal with regards to its position on the practice of universal jurisdiction in its federal courts.
International legal scholars and practitioners point to the 1990s as the period for which nation’s
judiciary upheld the most liberal views regarding the use of the universal jurisdiction doctrine
within the context of international human rights litigation. This apparent trajectory towards a
more progressive international human rights agenda—in which the notion of State sovereignty
was struck down in favor of preventing impunity and enhancing accountability—was largely
welcomed and highly applauded by human rights advocates in the international community.
However, a series of federal judicial decisions in international civil suits over the last decade
have led to a more conservative viewpoint on the scope and use of universal jurisdiction as a tool
for adjudication of the most serious universal offenses, particularly the U.S. Supreme Court’s
narrowing of the category of crimes that may be challenged before U.S. courts on grounds of
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universality (discussed below in Section III.C.2). On the other hand, however, the U.S. federal
judiciary has taken a significantly less restricted outlook on applying universal jurisdiction over
widely accepted universal crimes in international criminal suits.

II. EVOLUTION OF UNIVERSAL JURISDICTION IN UNITED STATES LAW
For centuries, a common understanding has resonated among a majority of nations that some sort
of common law of nations exists to preside over crimes of the most atrocious nature.
Furthermore, the belief was that this body of law allowed any State to prosecute any perpetrator
of such heinous acts. The United States was no exception to this general perception. In the
United States, the application of universal jurisdiction has existed for more than 200 years.
Article I, section 8 of the Constitution provides Congress with the power to, “define and punish
Piracies and Felonies committed on the high Seas, and Offenses against the Law of Nations.”136

This section provides a general overview of the law of nations and its earlier application in
domestic law (discussed in Subsection A), and its role in combating early acts of piracy
(discussed in Subsection B). Lastly, Subsection C introduces the Alien Tort Statute, discussing
its origin and its subsequent development.

A. THE HISTORY OF THE “LAW OF NATIONS”
Universal jurisdiction is a concept almost as old as the United States. However, this concept,
though at the time not fully realized, resided in the belief that a superior body of international
law existed among all nations. This universal body of law was commonly referred to as the law
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of nations. During the late eighteenth century, the United States courts referenced the law of
nations when attempting to justify their ability to try and prosecute foreign nationals for crimes
of common concern to all mankind—whether or not the crime was committed under its
jurisdiction or against a U.S. citizen. Thus, the reference to the law of nations in the distant past
has laid the grounds for the present scope and application of universal jurisdiction.

According to Edward Dumbauld, the law of nations was seen as a “species of universal law
based on reason and binding on all mankind, which eighteenth century jurists did not hesitate to
recognize as valid.”137 During the 1790s, the United States—including the Framers and the
judiciary—was concerned with adopting laws and practices that would make the fledgling nation
be seen as a legitimate sovereign in the international community. The Framers and early Justices
clearly understood that as a young, emerging nation, the global legitimacy of the country
critically depended on the congruity of its domestic law with the rules and norms governing the
international system.138 Nowhere is this more visibly evident than in a letter to French Minister
Edmond C. Genet from Thomas Jefferson, in which Jefferson proclaimed the law of nations as
“an integral part” of the “law of the land.”139

Early case law also illustrates the emphasis placed on the law of nations by the United States
jurists. It was Justice James Wilson that said, “When the United States declared their
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independence, they were bound to receive the law of nations, in its modern state of purity and
refinement,” in a 1796 United States Supreme Court opinion.140 One of the most influential
judicial decisions during the early-ninetieth century was The Paquete Habana. It was in this
1900 United States Supreme Court opinion that a clear picture was presented regarding where
international law ranked within the United States domestic legal system.

In The Paquete

Habana, the Supreme Court considered acts of two United States seagoing vessels during the
1898 Spanish-American War. While navigating the high seas, U.S. ships captured two Cuban
fishing vessels, the Paquete Habana and Lola, as a prize of war. To determine whether such acts
where prohibited under the law of nations the Court referred to past treaty law. This review of
past State practice indicated that a universal precedent (similar to the present notion of opinio
juris141) existed in the international community that called for all nations to alleviate, during
times of peace and war the “evils of war in favor of all coast fishermen.”142 The United States
Supreme Court’s method of looking to evidence of both State practice and opinio juris to
determine whether binding customary international law exists among “civilized nations” is
practically the same method used to identify such binding-custom today.143

Most notably, in The Paquete Habana opinion is a single passage that particularly stands out
among international law practitioners and is quoted most often:
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International law is part of our law, and must be ascertained and administered by
the courts of justice of appropriate jurisdiction, as often as questions of right
depending upon it are duly presented for their determination.
… [W]here there is no treaty, and no controlling executive or legislative act or
juricial [sic] decision, resort must be had to the customs and usages of civilized
nations; and, as evidence of these, to the works of jurists and commentators….
Such works are resorted to by judicial tribunals, not for the speculations of their
authors concerning what the law ought to be, but for trustworthy evidence of what
the law really is.144
There are two important takeaways from this excerpt, namely: (1) international law is part of
United States domestic law, and (2) where there is no governing treaty, legislative or executive
act, or judicial precedent, a court must resort to customary international law. This second
takeaway is especially important, because it suggests theoretically, that in the absence of national
law, customary international law should ultimately prevail. However, as this practice guide and
history will contest, this past notion of international law possessing a higher standing than that of
domestic law within the hierarchical order—a belief previously held by a fledgling country
seeking recognition as a legitimate sovereign State among prominent players in the international
community—has transitioned toward disavowing such a view in exchange for a legal system
increasingly reliant on the idea that the customary principle of State sovereignty trumps
international law.

B. THE EARLY ROLE OF PIRACY AND THE LAW NATIONS
Piracy is a crime that clearly illustrates the need for international law. Instances of robbery and
other acts of violence on the high seas were issues known to the ancient Greeks, Romans,
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Chinese and others.145 It further demonstrates the long tradition of international law and the
connection between international and national legal systems,146 which is especially true for the
United States. Furthermore, due to perpetrators of piracy having the ability to travel beyond any
one State’s national jurisdiction, a crime such as piracy demands an internationally coordinated
response.147 Even in 1787 the United States Constitution referred to piracy and the need for
international cooperation and coordination in response to a shared international problem. The
Constitution authorized Congress to “define and punish Piracies and Felonies committed on the
high Seas, and Offenses against the Law of Nations.”148 Then two years later, the Judiciary Act
of 1789, eventually referred to as the Alien Tort Statute (“ATS”) was codified.

United States v. Smith perfectly captures this early relation between the law of nations and piracy
in the United States court system. In Smith,149 the Court found that piracy was a crime against the
law of nations and therefore the Court ruled that the United States had the right to seize,
prosecute and punish any offender taking part in the act of piracy even if the United States had
“no links of territory with the offense, or of nationality with the offender (or even the victim).”150
In this 1820 case, the Court even deemed piracy to be “an enemy of the human race.”151
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Probably the most influential outcome of this early eightieth-century piracy case, though, was
how the Court in Smith construed the Judiciary Act of 1790.152 It determined that Congress had
the authority to define and punish piracy in prohibiting piracy through reliance on the law of
nations.153 Looking to “the works of jurists, writing professedly on public law ... the general
usage and practice of nations … [and] judicial decisions recognising and enforcing [the law of
nations on piracy],”154 the Supreme Court concluded piracy, pursuant to the law of nations, to
mean “robbery upon the sea” under the Act of 1819.155 Not only has this decision allowed United
States courts to prosecute modern-day piracy as defined in modern customary international
law,156 but it also points to a sense of shared universal crimes.

C. THE ORIGIN OF THE ALIEN TORT STATUTE
Often associated with piracy and universality in early U.S. Supreme Court decisions, the law of
nations is also mentioned in the Judiciary Act of 1789.157 Section 9 of the congressional statute
included a minute clause that eventually would be referred to as the Alien Tort Statute. It read:
[The district courts] shall also have cognizance, concurrent with the courts of the
several States, or the circuit courts, as the case may be, of all causes where an
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alien sues for a tort only in violation of the law of nations or a treaty of the United
States.158
Congress’s decision to add this clause in the Act of 1789 has long been a mystery. Little
legislative history regarding the Act exists, leaving many international legal practitioners
uncertain about the original meaning and purpose of the Alien Tort Statute (“ATS”). Moreover,
the ATS often serves only as a source of confusion within the United States court system with a
majority of judges finding the language to be cryptic. Judge Friendly, in a decision of the U.S.
Court of Appeals for the Second Circuit, referred to the Act as “[t]his old but little used section is
a kind of legal Lohengrin … no one seems to know whence it came.”159 Chief Justice Roberts
noted in Kiobel v. Royal Dutch Petroleum Co., “the ATS was only invoked twice in the late 18th
century, but then only once more over the next 167 years.”160 Thus, for nearly two centuries the
Alien Tort Statute remained buried in the Judiciary Act of 1789, dormant until 1980.161
Nevertheless, the question still remains—why enact the ATS?

Anne-Marie Slaughter recognizes the ATS “as fulfilling a more general duty under the law of
nations,” which is “to uphold the law of nations as a more imperative—a matter of national
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honor.”162 William Dodge has argued that “the original intent of the Alien Tort Clause was to
provide [a] broad civil remedy for violations of the law of nations,” and that the framers of the
ATS had envisioned that international law norms could be vindicated and would continue to
evolve over time.163

Today, the eighteenth-century statute can be found amended and codified in Title 28 of the U.S.
Code.164 This tiny thirty-three-word statute providing “the district courts shall have original
jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of
nations or a treaty of the United States,”165 has been extremely controversial since its rebirth in
the 1980s, a spike in its use in the human rights era of the 1990s—and after a volatile period of
nearly two-decades—the 2013 tragedy of Kiobel.

III. MODERN USE OF UNIVERSAL JURISDICTION IN UNITED STATES COURTS
This section will evaluate the recent trends in the U.S. federal judicial system with regards to its
volatile relation with its power to exercise universal jurisdiction in both international criminal
and civil suits. It will also analyze the influential principles of territoriality and State sovereignty
on an increasing dualist legal system. Lastly, it will suggest that evidence indicates a U.S. court
system transitioning toward a significantly limited jurisdictional reach in international civil suits,
while at the same time leaning toward an increasingly lenient application of universal criminal
jurisdiction over widely recognized universal crimes, such as piracy, genocide and torture.
162
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A. UNITED STATES, INTERNATIONAL LAW & TERRITORIAL JURISDICTION
With regards to jurisdiction in international law, “[t]he starting point in this part of the law,”
according to Ian Brownlie is “that, at least as a presumption, jurisdiction is territorial.”166
Jurisdiction is more often than not a function of sovereignty—even nowadays—that continues to
be grounded in territory.167 Cherif Bassiouni has emphasized, “sovereignty, jurisdiction, and
territory have traditionally been closely linked…. due to the recognized importance of avoiding
jurisdictional conflicts between states and providing legal consistency and predictability.”168

Extraterritorial jurisdiction has traditionally been confined to crimes carried out by a State’s own
citizens abroad.169 Nonetheless, over the last century additional forms of extraterritorial
jurisdiction have emerged, including States exercising jurisdiction over non-nationals in
instances where actions outside their territorial borders based on (i) a “protective principle”
(preventing acts that threaten to inflict harm within their territory) or (ii) a “passive-personality”
principle” (remedying extraterritorial crimes perpetrated against a State’s own nationals).170 In
these instances, the reach of a State may, therefore, appear universal with respect to the
categories of extraterritorial jurisdiction previously mentioned, but in all of them there is “a

166

BROWNLIE, supra note 2, at 299.
Id. at 301.
168
Bassiouni, History of Universal Jurisdiction, supra note 4, at 40.
169
BROWNLIE, supra note 2, at 30–4
170
RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES §402
(1987) (stating that the protective principle under international law is recognized as applying to
crimes of “espionage, counterfeiting of the state's seal or currency, falsification of official
documents, as well as perjury before consular officials, and conspiracy to violate the
immigration or customs laws,” while the passive-personality principle “is increasingly accepted
as applied to terrorist and other organized attacks on a state’s nationals by reason of their
nationality, or to assassination of a state’s diplomatic representatives or other officials.”)
167

51

connection or legal nexus among sovereignty between sovereignty and the territoriality of the
enforcing state, or the nationality of the perpetrator or victim, or the territorial impact of the
extraterritoriality proscribed conduct.”171 Consequently, extraterritorial national jurisdiction’s
universal reach is not equivalent to universal jurisdiction.172 Furthermore, not all conduct that is
universally condemned is potentially subject to universal jurisdiction.173

1. THE INFLUENCE OF THE TERRITORIALITY PRINCIPLE & THE DIFFERENTIATION FROM
UNIVERSAL JURISDICTION
The principle of territoriality has a powerful presence within the United States and often
influences the willingness of United States courts to invoke universal jurisdiction. Courts are
reluctant to move too far from the principle of territoriality, particularly since the prosecution of
U.S. citizens—or more troubling—high-ranking U.S. officials in a foreign court is highly
controversial scenario that is generally considered unacceptable to the United States
government.174 Territory significantly influences the U.S. judicial process and affects the extent
to which universal jurisdiction may be applied in federal court.

International legal practitioners consider the territoriality principle as the most basic and
fundamental principle relating to jurisdiction in international law.175 According to the
territoriality principle, jurisdiction prevails over acts within the territory in which they were

171

Bassiouni, History of Universal Jurisdiction, supra note 4, at 42.
Id.
173
Id.
174
David Forsythe, The United States and International Criminal Justice, 24 HUM. RTS. Q.
974, 987–89 (2002).
175
RYNGAERT, supra note 7, at 49.
172

52

carried out.176 While nowadays this principle of territoriality is the main rationale for the
jurisdictional order, nations grounded in common law in particular—due to reasons associated
with their unique system of domestic judicial organization—place a great amount emphasis on
it.177 This is especially true within the context of the United States.

In the United States, for instance, Congress is not allowed to legislate extraterritorially, unless a
clear congressional statement exists stating the contrary.178 Such firm acceptance of the
territoriality principle is a tradition dating back to the nation’s inception. Even the drafters of the
Declaration of Independence held the belief that violations committed within the territory of the
United States should be prosecuted in the United States rather than abroad, regardless of the fact
that English law subjected American citizens to courts of the colonizing State, England.179

Thus, constitutionally speaking, this early emphasis on justice being administered territorially
was no mere slogan of secession,180 as is proof by the judiciary article in the U. S. Constitution.
Article III, § 2, clause 3 declared: “the trial of all crimes, except in cases of impeachment …
shall be held in the state where the said crimes shall have been committed.”181 Additionally, a
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number of early ninetieth century U.S. Supreme Court decisions,182 as well as the nation’s legal
scholars of the time,183 greatly emphasized the role of territory when discussing issues related to
conflicts between international and domestic law: a norm which they strongly viewed, although
somewhat ironically, as grounded in customary international law of the era.

In more recent history, the territorial principle no longer garners its superiority from customary
international law, but instead application of the territorial principle in the United States has
become a matter of statutory construction.184 Although United States courts have seemed to
recognize that the increasing demands of international commerce and globalization are chipping
away at traditional principles of territorial jurisdiction, they refused to leave the question of
legality open to the international community.185 In the United States, the question of territorial
jurisdiction has therefore become a domestic judicial function, and in particular, focuses on
interpreting statements provided by a democratically elected and accountable United States
legislature.186 Which is to say that if Congress has concluded that application of its laws
abroad—beyond the territorial reach acceptable of customary international law—is necessary,
the courts should not question it, but instead interpret it based on the original intent of
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Congress.187 On the other hand, where Congress has explicitly chosen not to apply a statute
extraterritorially, the courts cannot rely on international law to establish extraterritorial
application.188

In EEOC v. Arabian American Oil Co., the United States Supreme Court interpreted the
presumption against extraterritoriality as protecting “against unintended clashed between [U.S]
laws and those of other nations could result in international discard.”189 While this seems to rest
on the foundation of international law, it is merely a facade, and as Ryngaert suggests, “it
appears that this protection against normative competency conflicts by the courts is not the
rationale of the presumption against extraterritoriality, but rather its consequence.”190
Furthermore, this justification of applying presumption against extraterritoriality to protect
“against normative competency conflicts” is easily extinguished by the mere fact that U.S. courts
do not determine whether or not to apply foreign law after weighing the sovereign interests
involved—on the contrary they only defer to the intent of Congress.191 Professor Joel Paul noted
that U.S. courts occasionally “employ territorial analysis as a way of achieving the purposes of
comity,” and thus, “they are also weighing the interests of sovereign states in addition to the
interest of parties.”192 Moreover, international law generally requires a State, when seeking to
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exercise jurisdiction outside its territorial reach, to show some link to its nationality, territory, or
national security interests.193

In discussing whether the presumption against territoriality applied similarly to “constrain courts
considering causes of action that may be brought under the ATS,” the Supreme Court in Kiobel
warned against the “danger of unwarranted judicial interference in the conduct of foreign
policy.”194 Most often, though, Congress, rather than the judiciary “is likely to have superior
informational and technical expertise on how to make [a] determination” concerning whether a
statute ought to have extraterritorial application.195 The presumption against extraterritoriality, in
principle, is only supposed to apply to substantive statutes, including statutes governing antitrust,
securities and employment.196 It is not intended to apply to jurisdictional statutes that are meant
to govern their territorial scope.197 A prime example of such a statute is the Alien Tort Statute
(“ATS”). The U.S. Supreme Court in Kiobel thus applied a territorial presumption against the a
jurisdictional statute that does not concern potential extraterritorial application of U.S. law, but
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rather affords only causes of action for violations of international law (Kiobel discussed
below).198

Universal jurisdiction, on the other hand, is a concept that goes beyond national sovereignty—
that is, the historical basis for national criminal jurisdiction.199 Universal jurisdiction is the
jurisdiction over “acts committed outside [States’] territory by non-nationals whose victims also
were not their nationals,”200 which arises rather from the nature of the crime. Section 404 of the
Restatement (Third) of American Foreign Relations Law states the commonly held view on
universal jurisdiction amid the international legal community.
A state has jurisdiction to define and prescribe punishment for certain offenses
recognized by the community of nations as of universal concern, such as piracy,
slave trade, attacks on or hijacking of aircraft, genocide, war crimes, and perhaps
certain acts of terrorism, even where none of the bases of jurisdiction indicated in
§ 402 is present.201
Universal jurisdiction in this context is essentially jurisdiction to adjudicate crimes defined under
international law. International law recognizes an exception to the general requirement that
States seeking to exercise jurisdiction outside its territory must demonstrate some relation to its
territory, nationality, or national security interests for a group of the most serious crimes:
universal jurisdiction.202 Julian G. Ku acknowledges:
Under this principle, any nation has the right to exercise prescriptive and
adjudicative jurisdiction over certain crimes, irrespective of any connection
between that crime and its territory. Historically, states invoked universal
198
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jurisdiction to apply their criminal laws to acts like piracy, but, in the modern era,
universal jurisdiction is often justified by the severity and heinousness of the
crimes. Hence, states have imposed criminal liability for acts such as torture and
genocide, even if those acts had no territorial or other connection to a state.203
In theory, the presumption against extraterritoriality should not conflict with U.S. statutes, such
as the ATS, establishing provisions that extend universal jurisdiction over the most heinous
crimes. Though, as the discussion surrounding Kiobel illustrates below, the U.S. Supreme Court
has strayed from tradition, judicial precedent, legislative intent and the customary international
principle of universality.

B. THE INCREASINGLY DUALIST LEGAL SYSTEM IN THE UNITED STATES
There are two general principles of international law that exist to govern a State’s method for
integrating rules and obligations of international law into its domestic legal system. These
concepts are referred to as monism and dualism. To better grasp the approach the United States
uses to determine when international law is incorporated at the national level, a brief
understanding of the difference between a monist legal system and a dualist legal system is
essential.

In a State with a monist legal system, international law is viewed as joined together with, as well
as part of the national legal order of the State.204 While in a State with a dualist legal system the
opposite is true, with international law considered as standing apart from domestic law.205
Additionally, in this type of system, for international law to take any effect on rights and
203
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obligations at the domestic level, international law requires domestication through the State’s
legislative process.206 The difference between these competing theories of monism and dualism
is most clearly encapsulated with reference to the conflicting goals inherent to each system.
Essentially, monist theory prioritizes the desire to establish a formal international legal order
tasked with the duty of instituting the rule of law among all nations.207 Dualist theory, on the
contrary, emphasizes principles of individual self-determination and state sovereignty.208

When a State’s legal system is derived from a monist model, international law is regarded as a
legal framework that serves to guide state-to-state relations within the international
community.209 Monist theory is attributed most often to the work of Austrian legal scholar Hans
Kelsen, particularly his development of monist principles derived from formal methods of
analysis reliant on a theory of knowledge.210 Kelsen postulated the view that monism is
systematically determined when international and national law are members of the same system
of norms deriving their validity and content through an intellectual operation calling for the
notion of a single fundamental norm (i.e., Grundnorm).211 According to Kelsen, this fundamental
norm is assumed as the following: “The states ought to behave as they have customarily
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behaved.”212 It is through this norm only that a sense of the shared normativity of law may
exist.213

Most importantly, under a monist framework, international law is considered a source of law
integrated into—as well as superior to a State’s domestic law—which in turn creates a single,
unitary legal system that observes a hierarchical legal order with international law at the top and
domestic law underneath.214 Kelsen sums this concept up best, stating:
Since the basic norms of the national legal orders are determined by a norm of
international law, they are basic norms only in a relative sense. It is the basic
norm of the international legal order which is the ultimate reason of validity of the
national legal orders, too.215
A treaty, for instance, that has undergone ratification or acceptance materializes into part of a
State’s national legal system. Thus, as a result of this monistic understanding of international
law, international law is capable of being directly applied and enforced in domestic courts
without the need for prior domestic implementation.216

The dualist model, on the other hand, has a completely different view on the relationship
between international law and domestic law at the national level. Within a dualist model, a State
observes a distinct separation between international legal obligations that sovereign States agree
to recognize resulting from its foreign relations, and domestic laws that are binding between the
State and its citizens.217 Based on this notion, international law may only possess legally binding
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force at the national level if it is implemented domestically, which ultimately allows for the
complete division between international law and state law. Under this theory, dualism has come
to be commonly understood as not viewing international law as superior to domestic law, and
therefore, whether international law has a relevant role within a domestic legal system is a
decision reserved for a State’s national political process.218 A treaty, for instance, to have any
effect and bind a State in its international relations, requires the head of state to first execute it.
Regardless of such action, in order to be binding at the national level, and enforceable within a
State’s domestic legal system, the treaty in question must then go through the appropriate
lawmaking process and be specifically implemented as legislation.

The underlying differing theories of monist and dualist legal systems are clear-cut with regard to
the function of international law and its relation to domestic law in a State’s national legal
system. In actual practice most States, however, adopt approaches to international law reflecting
a combination of monism and dualism. The United States is no exception to using this mixture of
monistic and dualistic approaches when handling international law at the national level.
However, recent judicial decisions in the United States have indicated a shift to a more dualistic
approach to the domestic implementation of international.

When the United States was first founded, monism appeared to form the basis of the budding
nation’s approach to international law. This is evident in Article VI of the United States
Constitution,219 as well as the landmark decision of The Paquete Habana, where the United
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States Supreme Court famously declared customary international law as being “part of our
law”220 (discussed in Section I). Despite the introduction of formal international institutions in
the twentieth-century and a drastic upsurge in the amount of bilateral and multilateral treaties,
the United States continues to adopt an increasingly dualist approach to the role of international
law in its domestic legal system. A prime example of this trend toward dualism is the 2008
United States Supreme Court decision in Medellin v. Texas concerning the enforceability of the
Vienna Convention on Consular Relations and the United Nations Charter.221 According to the
Supreme Court, “only if the treaty contains stipulations which are self-executing, that is, require
no legislation to make them operative, will they have the force and effect of a legislative
enactment.”222 The Court went on to explain that a treaty might be deemed as holding the status
of “self-executing when the textual provisions indicate that the President and Senate intended for
the agreement to have domestic effect,”223 for which the Court ultimately found that the Vienna
Convention on Consular Relations and the United Nations Charter had no effect.

The most recent example of the U.S. judicial system moving toward an increasingly dualist legal
system is the U.S. Ninth Circuit Court of Appeals decision in the groundbreaking international
human rights case Saleh et al. v. Bush, et al.224 This class action suit brought on behalf of Iraqi
refugees challenged the legality of the Iraq war alleging that the Bush administration participated
in an illegal war of aggression against Iraq—an offense in clear violation of the jus cogens norm
under the authority of the United States, shall be the supreme law of the land; and the judges in
every state shall be bound thereby, anything in the Constitution or laws of any State to the
contrary notwithstanding.”).
220
The Paquete Habana, at 700.
221
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prohibiting the crime of aggression. Here, the domestic Westfall Act225 was deemed to supersede
and be given greater weight than international treaties banning aggression. The Ninth Circuit
additionally dismissed allegations that the Nuremberg Judgment’s prohibition on domestic
immunity for government officials who take part in aggression was binding as a matter of
domestic law. The Ninth Circuit ultimately held that “[a] federal official would act out of
‘personal’ motives and not be ‘actuated…by a purpose to serve the master’ if, for instance, he
used the leverage of his office to benefit a spouse’s business, paying no heed to the resulting
damage to the public welfare.”226 The Saleh decision emphasized U.S. courts’ trend of advancing
domestic law over international law, regardless of the fact that jus cogens norms, such as the
crime of aggression, are norms for which no derogation is permitted even by sovereign States or
its government officials.

Since the principle of universal jurisdiction is a norm of customary international law, the
question of treaty self-execution is rather unique in these instances. This is because the United
States is a signatory to a number of treaties that include provisions allowing for the use of
universal jurisdiction.227 Regardless of this, the fact still remains that international custom, such
as the ability of a State’s judiciary to invoke universal jurisdiction to prosecute the most serious
offenses of piracy, genocide and torture still requires adoption through the United States
legislative process. Such a process is further complicated due to the United States tradition of
reluctance when it comes to ratifying human rights treaties—the most common international
instruments to establish provisions for universal jurisdiction. Though such a process has
225
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occurred, it is based more in civil rather than criminal jurisdiction, and unfortunately, universal
civil jurisdiction has continued to narrow overtime due to conservative judicial precedent.

C. PRECEDENT FOR UNIVERSAL JURISDICTION IN UNITED STATES COURTS
Allegations of crimes meant to invoke universal jurisdiction may only be brought in United
States federal court.228 This includes crimes invoking universal civil jurisdiction under the Alien
Tort Statute, as well as those invoking universal criminal jurisdiction, such as the Piracy Statute,
Genocide Implementation Act of 1987 or Torture Act. Regardless, each of these federal statutes
is rooted in either customary international law or treaty provisions for which the United States is
a party (or in most instances both).

When discussing the different approaches States’ domestic legal systems take to implement
provisions permitting courts to invoke universal jurisdiction, international law practitioners often
refer to universal civil or universal criminal jurisdiction. Though the universality principle is
typically discussed within the context of criminal law with regard to the prosecution of the most
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serious offenses229—such as aggression, genocide, war crimes, slavery, torture, piracy, and
crimes against humanity—some States may allow for prosecution of such crimes under universal
civil jurisdiction. In this instance, a State will hear allegations brought by victims usually
claiming gross human rights violations in the hopes of receiving damages for the harm suffered,
regardless of where the offense actually took place. Similar to universal criminal jurisdiction
(e.g., as in the Pinochet case), universal civil jurisdiction may be based merely on the horrific
nature of the crime alleged (e.g., a violation of a jus cogens norm), without a territorial or
personal connection to the forum as a requirement for bringing the suit before the court in
question.

Most international law scholars and practitioners consider universal civil jurisdiction as a quite
rare and peculiar method of implementing universal jurisdiction in a State’s domestic legal
system. However, as most would agree, the United States often chooses to act in its own unique
way, and thus, it comes with no surprise that the United States federal courts have long preferred
to try claims of universal civil jurisdiction over claims of universal criminal jurisdiction. Though
it is important to note that the U.S. federal court system—while its preference appears to lean
toward invoking universal civil jurisdiction—will, in the most exceptional circumstances,
prosecute claims under the concept of universal criminal jurisdiction.

1. CRIMES INVOKING UNIVERSAL ‘CRIMINAL’ JURISDICTION IN U.S. COURTS
On October 21, 2009, then Senior Advisor Wellington Webb made a statement to the Sixth
Committee of the United States General Assembly regarding the scope and application of the
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principle of universal jurisdiction in the United States. The United States Representative stated
that “his delegation” understood universal jurisdiction to mean the following:
[T]he assertion of criminal jurisdiction by a State in respect of certain grave
offences, where the State’s only link to the crime was the presence in its territory
of the alleged offender. …
Under United States law, federal courts were empowered to assert jurisdiction
over crimes of serious international concern, such as piracy, torture, genocide and
terrorism, even in the absence of a significant link between the State and the
crime in question. Typically, the courts were empowered to exercise such
jurisdiction only where the alleged perpetrator was physically present in the
United States.230
Again in a 2010 written statement submitted to the Sixth Committee, the United States discussed
the scope and application of universal jurisdiction within its legal system. The United States once
more asserted that a number of federal criminal statutes provided its courts with jurisdiction over
certain serious crimes “even when there is no direct link between the offense and the United
States other than the alleged offender’s presence in the United States.”231 Such federal statutes
the statement noted were derived from jurisdictional provisions of international terrorism and
other treaties for which the nation is a party.232 However, the United States also admitted “the
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authority to exercise such broad jurisdiction” under a few of these statutes for which a small
subset of offenses—such as piracy, genocide and torture—were covered, “derives, at least in
part, from recognition of the offense as a universal crime under customary international law.”233
Here, the United States was specifically referring to three federal criminal statutes—the Piracy
Statute (18 U.S.C. § 1651), Genocide Implementation Act of 1987 (18 U.S.C. § 1091), and
Torture Act (18 U.S.C. § 2340A).234

It is also important to mention that the same statement made note of the fact that pursuant to the
U.S. judicial system federal criminal prosecutions must be brought by the Department of
Justice.235 This means that only federal prosecutors, not private parties or victims, may file
criminal complaints that call for a U.S. federal court to administer universal jurisdiction under
these criminal statutes.

Additionally, prosecution of a universal criminal offense must be

grounded in a particular U.S. criminal statute that defines the act as a crime under domestic
law.236
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An unanswered but potentially important request relating to universal criminal jurisdiction is
whether the War Crimes Act of 1996, 18 U.S.C. § 2441,237 as amended,238 was intended to
provide U.S. federal courts with the authority to establish universal criminal jurisdiction to
prosecute extraterritorial war crimes. Congress enacted the statute in 1996 with the specific
intent to implement the penal requirements of the 1949 Geneva Conventions239 that require State
parties to criminalize “grave breaches of the Geneva Conventions,” such as war crimes, and in
doing so authorizes State parties to exercise universal criminal jurisdiction over such violations.
Because of this, the War Crimes Act, at first glance, gives the impression of containing a
universal jurisdictional reach for U.S. federal courts to criminally prosecute war crimes.
However, legislative history confirms that Congress expressly intended not to include such a
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provision extending universal criminal jurisdiction over such jus cogens violations in the
statute,240 which means prosecution under the War Crimes Act requires “that the person
committing such war crime or the victim of such war crime is a member of the Armed Forces of
the United States or a national of the United States.”241 Legal scholars and practitioners have
called for Congress to amend the War Crimes Act to authorize U.S. courts to exercise universal
criminal jurisdiction over war crimes as defined by the statute.242 Currently though, the only acts
that may invoke universal criminal jurisdiction under a federal statute that most closely resemble
the doctrine in its purest form—i.e., permitting criminal prosecution of certain universal crimes
regardless of whether a national link exists between the perpetrator, victim or territory where the
alleged crime was committed and the U.S., provided that the alleged perpetrator is present in the
country—are piracy, genocide and torture.
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While piracy under the federal criminal statute 18 U.S.C. § 1651 has met much success with
regard to courts exercising their ability to invoke universal jurisdiction to adjudicate such claims,
allegations of genocide under 18 U.S.C. § 1091 and torture under 18 U.S.C. § 2340A have
proven more controversial and less likely to successfully invoke universal jurisdiction.

1.1. Modern-Day Piracy
As highlighted above in Section I, there exists a long history in the United States for universal
jurisdiction over piracy, which is evident in its statement to the UN Sixth Committee, 65th
Session on universal jurisdiction. This statement recognized maritime piracy as one of the oldest
acknowledged universal crimes.243 Most importantly, though, the United States emphasized the
role of universal jurisdiction to help combat the issue of modern-day piracy off the coast of
Somalia, stating:
[A]s part of its efforts to combat piracy off the coast of Somalia, the United States
has strongly encouraged all states to ensure that they adequately criminalize
piracy under their national laws and empower their courts with jurisdiction to
prosecute cases even where the specific attack did not have a direct nexus to
prosecute cases even where the specific attack did not have a direct nexus to their
state.244
The United States has implemented a federal criminal statute in an attempt to prevent and punish
piracy.245 This piracy statute, 18 U.S.C. § 1651, declares: “Whoever, on the high seas, commits
the crime of piracy by the law of nations, and is afterwards brought into or found in the United
States, shall be imprisoned for life.”246 A number of notable United States court decisions have
held that this piracy statute provides them with the ability to invoke universal jurisdiction due to,
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in part, modern customary international law. These modern piracy cases, including United States
v. Hasan and United States v. Ali, discussed below, are especially interesting because the courts
in both instances combined domestic law, treaty law, and customary international law in an
attempt to justify their ability to invoke universal jurisdiction to prosecute a foreign national for
piracy.
United States v. Hasan (2010)
In United States v. Hasan, the United States government alleged that Modin Hasan, Gabul
Abdullahi Ali, Abdi Wali Dire, Abdi Mohammed Gurewardher, and Abdi Mohammed Umar left
Somalia in a seagoing vessel with the intent to search and find a merchant vessel to attack and
plunder.247 During the early morning of April 1, 2010, somewhere on the high seas between
Somalia and the Seychelles, the defendants sighted the USS Nicholas, a United States Navy
frigate, which at the time they mistakenly believed to be a merchant ship.248 Hasan, Ali and Dire
boarded a small assault boat—while Gurewardher and Umar remained on board the larger
vessel—approached their target, opened fire, and after recognizing their target’s true identity,
fled.249 Eventually, the USS Nicholas captured all five defendants. On April 20, 2010, a federal
grand jury charged each with a count of piracy, in violation of 18 U.S.C. § 1651.250

The defendants argued for the dismissal of the piracy count alleging that the “general piracy”
requirement of robbery on the high seas was not met.251 Since the offense of robbery required an
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actual “taking” of property, for which the United States government failed to allege, defendants
contended that such a failure precluded a conviction for general piracy.252 The United States
argued that an actual taking was not required. Ultimately, the District Court for the Eastern
District of Virginia agreed with the United States, basing this conclusion on the fact that
international law during the time of the offense included acts of violence, regardless of whether
an actual taking occurred, within the definition of general piracy.253

The Hasan decision provided a number of noteworthy findings regarding the relation between
piracy and universal jurisdiction.

In particular, the district court’s decision differentiated

between 18 U.S.C. § 1659 (domestic piracy) and § 1651 (general policy), stating that the former
only applied to acts of piracy executed by United States citizens or foreign nationals upon United
States citizens or ships.254 In contrast, 18 U.S.C. § 1651 allowed for the prosecution of “general
piracy,” rather than domestic piracy, through the ability to invoke universal jurisdiction.255
Additionally, it concluded that no violation of constitutional due process protections occurred
when the court applied the definition of piracy as found under modern customary international
law.256 The court supported this conclusion with reference to the definition of general piracy in
Article 101 of the United Nations Convention on the Law of the Sea (“UNCLOS”) for which it
argued was viewed by the United States as being customary international law, although the
United States was not a party to the 1982 treaty.257
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Thus, as is evident in the Hasan ruling, the United States continues to view piracy as a universal
crime for which universal jurisdiction may be invoked, and furthermore, a crime capable of
adapting to evolving definitions within modern customary international law.
United States v. Ali (2013)
The more recent criminal piracy case, United States v. Ali,258 is a clear illustration of how piracy
is seen as the paradigmatic universal jurisdiction crime due to the fact that the pirate occupies a
unique status within international law as hostis humani generis—“enem[y] of the human
race.”259

In United States v. Ali, the U.S. Court of Appeals for the District of Columbia Circuit exercised
its power to invoke universal jurisdiction to affirm charges against a Somali national for aiding
and abetting piracy despite the fact that the crime, victims and perpetrator lacked a nexus to the
United States. Ali followed the U.S. Supreme Court’s rulings in Kiobel v. Royal Dutch Petroleum
Co.260 and Morrison v. National Australia Bank,261 which strengthened the presumption against
extraterritorial application of domestic statutes, in particular the Alien Tort Statute, in U.S. civil
suits. However, the D.C. Circuit in Ali relied for the most part on treaty interpretation to exercise
its power to establish universal jurisdiction over crimes lacking a national link to the United
States. Unlike the civil suits Kiobel and Morrison, the circuit court appeared to increase the U.S.
federal court system’s jurisdictional reach in criminal piracy cases. Furthermore, in doing so, it
may indicate “the disparity between the presumption as applied in civil and criminal cases shifts
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enforcement of international norms from private actors to state actors and perhaps better allows
the United States to comply with its foreign obligations.”262

United States v. Ali involved the events that transpired on and after November 7, 2008, when
pirates in the Gulf of Aden, captured a Danish-owned merchant ship flying a Bahamian flag and
its crew.263 Defendant and Somali national Ali Mohamed Ali helped negotiate the ransom,
receiving a one percent share plus $75,000 as reward for his services.264 While Ali had not
participated in the hijacking of the merchant vessel, he did board the captured ship two days later
off the Somali cost at Point Ras Binna.265 Having Ali aboard to act as an interpreter, the pirates
rerouted the ship to an area near the port of Eyl, where it remained anchored over the next sixtynine days as Ali continued to negotiate the pirates’ demands with the owners of the merchant
vessel.266 Ali, eventually obtaining a $1.7 million ransom, departed the ship with the rest of the
pirates once they received the agreed upon payment on January 14, 2009.267

Defendant Ali, in his role as the Minister of Education for the Republic of Somaliland,268
traveled to the United States in 2011 to participate in what he believed to be an education
conference in North Carolina.269 But in fact, the U.S. federal prosecutors working on the case
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against Ali fabricated the conference in an effort to lure Ali to the United States.270 On arrival,
Ali was arrested and detained,271 and indicted in the U.S. District Court for the District of
Columbia for, among other things, conspiracy to commit piracy as defined by the law of nations
pursuant to 18 U.S.C. §§ 371272 and 1651, and aiding and abetting piracy defined by the law
nations pursuant to 18 U.S.C. §§ 2273 and 1651.274

In response to these chargers, Defendant Ali moved to dismiss the indictment for failing to state
an offense, alleging flaws related to international law and U.S. courts’ ability to apply U.S.
statutes extraterritorially.275 In evaluating the government’s charges against the defendant, the
district court had to assess two substantive cannons—the presumption against extraterritorially
application of U.S. law and the Charming Betsy doctrine (named after Murray v. Schooner
Charming Betsy276). While the presumption against extraterritoriality advises U.S. courts against
such application of U.S. statutes abroad in absence of clearly expressed congressional intent,277
the Charming Betsy canon counsels U.S. courts that “an act of Congress ought never to be
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construed to violate the law of nations if any other possible construction remains.”278 Ultimately,
the district court ruled that under the international definition of piracy U.S. jurisdiction over the
aiding and abetting charge was properly established as long as the prosecution could satisfy the
requisite of proving that Defendant Ali’s aiding and abetting piracy took place while on the high
seas.279 The court then dismissed the conspiracy charge altogether.280

On appeal, the D.C. Circuit upheld the dismissal of conspiracy to commit piracy.281 However,
the circuit court reversed the lower courts holding limiting aiding and abetting piracy to only
instances occurring on the high seas.282 This unanimous decision concluded that the aiding and
abetting statute, 18 U.S.C. § 2, applied extraterritorially even in situations where aiding and
abetting piracy took place outside the high seas.283 The court additionally rejected the conspiracy
to commit piracy charge entirely.284 Since the crime of piracy is an accepted universal
jurisdiction offense, the indictment against Defendant Ali included “no straightforward charge of
piracy,”285 and because of this the government was required to prosecute the defendant pursuant
to U.S. statutes that criminalized aiding and abetting (18 U.S.C. § 2) and conspiracy to commit
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an offense against the United States (18 U.S.C. § 371).286 For that reason, the court was also
required to contemplate each statute as it related to international law.287

First, the D.C. Circuit discussed the charge against Defendant Ali for aiding and abetting piracy,
specifically its relation to both the Charming Betsy canon and the presumption against
extraterritoriality. It found that “Charming Betsy pose[d] no problems”288 for the charge of aiding
and abetting piracy because it found substantial international support for the domestic statute in
the U.N. Convention on the Law of the Sea (“UNCLOS”).289 Article 101(c) extends its piracy
definition to “any act of inciting or of intentionally facilitating an act”290 described in its
preceding provisions, which includes “any illegal acts of violence or detention…on the high
seas.”291 The circuit court associated the Article’s use of the term “intentionally facilitating” with
aiding and abetting piracy.

Next, the court turned to the relation between the charge of aiding and abetting piracy and the
presumption against extraterritoriality. The court concluded that universal jurisdiction might also
apply to aiding and abetting piracy because in general “the extraterritorial reach of an ancillary
offense like aiding and abetting … is coterminous with that of the underlying criminal
statute.”292 Defendant Ali did not challenge the U.S. aiding and abetting statute’s extraterritorial
reach, but instead, citing to Kiobel, alleged that the charge of aiding and abetting piracy should
286
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be constricted to the “high seas” as expressed in the piracy statute.293 Rejecting this argument,
the circuit court concluded that the domestic piracy statute (18 U.S.C. § 1651) recognizes an
accepted international law understanding of piracy as defined in UNCLOS, which the court
found to clearly incorporate facilitative acts within the crime of piracy.294 Additionally, the it
observed that the UNCLOS Article 101(c) facilitation provision, unlike 101(a)–(b), does not
introduce any geographical limitation, and therefore, it followed that even extending aiding and
abetting liability for the crime of piracy to facilitators who evade the high seas was in harmony
with “the goal of deterring piracy on the high seas.”295

Lastly, the D.C. Circuit then discussed the conspiracy charge to commit the crime of piracy,
ruling that both Charming Betsy and the presumption against extraterritoriality instructed against
upholding such a charge. In support, the court pointed to the fact that neither UNCLOS nor other
international law sources endorse criminalizing conspiracy or conspiratorial liability for the
crime of piracy, and as a general rule, the application of universal jurisdiction must have a basis
in “norms firmly grounded in international law.”296

Ali is notable in that it upholds the notion that universal jurisdiction extends to acts of aiding and
abetting piracy even if the alleged offender did not carry out such acts on the high seas, while
293
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dismissing the application of universal jurisdiction for conspiracy to commit piracy under the
piracy statute (18 U.S.C. § 1651). However, Ali is most significant for its relation to other recent
extraterritorial cases, including Kiobel297 and Morrison,298 decisions slightly preceding court’s
ruling in Ali that placed significant restrictions on international civil suits. This is because the
recent uptick in international criminal suits, such as Ali, invoking universal jurisdiction may
signify “a shift in future international litigation and perhaps more effective enforcement of
international norms.”299 The Ali court’s determination that U.S. courts may establish universal
jurisdiction over charges of aiding and abetting piracy not committed on the high seas rested on
implicitly accepted logic that U.S. courts can extend their reach to crimes without direct effects
on the United States to crimes whose character involves a cross-border element or to those
crimes the United States could have a concern in deterring.300 This is evident from the D.C.
Circuit’s statement that its “extending aider and abettor liability to those who facilitate such
conduct furthers the goal of deterring piracy on the high seas—even when the facilitator stays
close to shore.”301
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In Ali, the D.C. Circuit did not appear concerned with the jurisdictional limitations that Morrison
and Kiobel had recently established prior to subjecting Defendant Ali, a rather unique kind of
pirate, to charges carrying a mandatory life sentence.302 Its decision is noteworthy due to its
reliance solely on universal jurisdiction. Though, the Ali opinion is probably most notable for the
court, regardless of the case’s unusual circumstances, persevering its use of universal jurisdiction
to prosecute a non-national for aiding and abetting piracy outside U.S. territory, while not on the
high seas.303 Its ruling is in accordance with the tradition of a less stringent application of the
presumption against extraterritoriality in international criminal suits even with Kiobel and
Morrison’s holdings representing U.S. court’s recent preference in maintaining a drastically
limited extraterritorial reach in international civil suits.304 By deciding to uphold aiding and
abetting liability for crimes of piracy pursuant to the piracy statute, as well as denouncing the
requirement of such acts being carried out on the high seas, Ali expanded the definitional scope
of the general offense of piracy under 18 U.S.C. § 1651.

Concluding Remarks on Precedent for Prosecuting Modern Piracy
Based on U.S. courts recent application of the piracy statute as justification to invoke universal
jurisdiction, coupled with the history and definitional evolution of piracy in domestic law, it
appears modern judicial precedent allows for:
•

302
303
304

United States courts to prosecute perpetrators of piracy regardless of whether
the offender, victim or location of the crime has a national link to the United
States through invoking universal criminal jurisdiction under the piracy statute
(18 U.S.C. § 1651), as long as the alleged offender is present before the court;
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•

The definition of general piracy to evolve with modern customary
international law, which—at the present time—means that the definition of
general piracy in the U.S. piracy statute, 18 U.S.C. § 1651, is supposed to
reflect the definition found in UNCLOS Article 101;

•

Piracy, pursuant to 18 U.S.C. § 1651 and modern customary international law,
includes other related crimes—such as violence carried out during an attempt
to commit piracy (regardless of whether an actual taking of property occurred)
and aiding and abetting piracy, but excludes conspiracy to commit piracy; and

•

Lastly, facilitators of piracy (i.e., those who are charged with aiding and
abetting liability), under the piracy statute, are not required to carry out such
acts on the high seas.

In conclusion, piracy is the most straightforward example of an offense deemed a universal
crime within the U.S. legal system (i.e., constitutionally, legislatively and judicially), and it
allows U.S. courts to establish the purest form of universal jurisdiction in a criminal context.
Additionally, unlike the recent trend in the U.S. federal court system of limiting the jurisdictional
reach in the application of civil statutes to universal crimes, the criminalization of piracy and acts
facilitating piracy continue to expand the judicial application of U.S. statutes, particularly the
piracy statute, to the universal crime of piracy in order to prosecute alleged offenders despite a
lack of a nexus with the United States.
1.2. Genocide
Genocide is traditionally seen as an offense invoking universal jurisdiction within United States
federal court. The United States of late has begun to express the viewpoint that States possess
the right to call upon universal criminal jurisdiction to prosecute matters of genocide. It is a
principle for which the United States views as deriving from both customary international law305
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and treaty law. In particular, the United States views the Convention on the Prevention and
Punishment of the Crime of Genocide,306 and the accompanying domestic law enacted via
federal criminal statute referred to as the Genocide Implementation Act of 1987,307 as primary
sources of universal jurisdiction obligations vis-à-vis genocide.

Genocide Implementation Act of 1987 (The Proxmire Act)
As previously mentioned, the United States has a history of reluctance when it comes to ratifying
international human rights treaties.308 It is therefore not particularly surprising that it took the
United States roughly forty years to ratify the Genocide Convention,309 even though in 1948 the
nation was instrumental in its drafting.310 But regardless of this prolonged legislative process,311
the Senate ratified the Genocide Convention in 1986 with what appeared to many as lukewarm
commitment due to its passage of the “sovereignty package.”312 As it was originally enacted,313
the Genocide Implementation Act (i.e., the Proxmire Act) only provided for prosecution where

where the crime occurs and regardless of the nationality of the offender of victim(s).” U.S.
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“the offense is committed within the United States,”314 or where “the alleged offender is a
national of the United States….”315 The Act was amended again through the passage of the
Genocide Accountability Act of 2007,316 and then once more under the recent Human Rights
Enforcement Act of 2009.317 Each amendment to the Act broadened the scope and application of
universal jurisdiction under the statute with the latter amendment expanding criminal prosecution
to even those found guilty of conspiring, attempting or inciting another to commit genocide.

The Genocide Implementation Act, as of now, defines the crime of genocide and provides
circumstance in which United States courts are able to invoke universal criminal jurisdiction to
prosecute perpetrators of genocide. Under subsection (a) of the statute, genocide is defined as
“the specific intent to destroy, in whole or in substantial part, a national, ethnic, racial, or
religious group as such—”318
(1) kills members of that group;
(2) causes serious bodily injury to members of that group;
(3) causes the permanent impairment of the mental faculties of members of the
group through drugs, torture, or similar techniques;
(4) subjects the group to conditions of life that are intended to cause the physical
destruction of the group in whole or in part;
(5) imposes measures intended to prevent births within the group; or
(6) transfers by force children of the group to another group[.]319
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Additionally, subsection (c) and (d) of the statute allows for the punishment of “[w]hoever
directly and publicly incites another to violate subsection (a),”320 and “[a]ny person who attempts
or conspires to commit an offense under this section shall be punished in the same manner as a
person who completes the offense.”321

Lastly, subsection (e) of the statute outlines the jurisdictional reach of the Proxmire Act. Section
1091(e) claims “there is jurisdiction over the offenses described in subsections (a), (c), and (d)
if,” for example, it “is committed in whole or in part within the United States”322 or “regardless
of where the offense is committed, the alleged offender is”:
(A) a national of the United States;
(B) an alien lawfully admitted for permanent residence in the United States;
(C) a stateless person whose habitual residence is in the United States; or
(D) present in the United States.323
Again, as a criminal statute, only federal prosecutors from the Department of Justice may bring
charges for genocide under this statute. Moreover, there is almost virtually no case law on the
application and use of universal jurisdiction for allegations of genocide under 18 U.S.C. §
1091.324
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Concluding Remarks on Precedent for Prosecuting Genocide
The Genocide Convention Implementation Act provides for universal criminal jurisdiction.
Although no federal criminal prosecutions pursuant to the Proxmire Act currently exist, the
United States federal court system still has the ability—if needed—to prosecute any future
genocidal offenders, regardless of whether he or she has a national link to the United States,
based on a single condition—their presence in the United States.

1.3. Torture
Torture is another offense the United States has deemed a universal crime for which universal
jurisdiction is allowed based on its connection with customary international law and treaty law.
The Extraterritorial Torture Law or the Torture Act was enacted as result of the United States
ratification of the United Nations Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment.325

The Extraterritorial Torture Law
The Torture Act, consisting of 18 U.S.C. §§ 2340–2340A, is another federal criminal statute that
allows for a certain degree of universal jurisdiction. In particular, the Torture Act is a United
States federal law criminalizing the act of torture abroad. Under 18 U.S.C. § 2340A, “whoever
outside the United States commits or attempts to commit torture” shall be punished, and
additionally, “if death results to any person from conduct prohibited by this subsection,” the
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perpetrator of the act “shall be punished by death or imprisoned for any term of years or for
life.”326 Furthermore under 18 U.S.C. § 2340, the term torture is defined as:
[A]n act committed by a person acting under the color of law specifically
intended to inflict severe physical or mental pain or suffering (other than pain or
suffering incidental to lawful sanctions) upon another person within his custody
or physical control.327
The most notable subsection of the Torture Act, however, is provision that prohibits both United
States citizens and non-citizens present in the United States from committing torture. Under the
18 U.S.C. § 2340A(b) states:
There is jurisdiction over the activity prohibited in subsection (a) if (1) the alleged
offender is a national of the United States; or (2) the alleged offender is present in
the United States, irrespective of the nationality of the victim or alleged
offender.328
Similar to Genocide Implementation Act, the Torture Act has provided little case law with only
one instance of the crime of torture being criminally prosecuted in the United States. Through
successfully invoking the statute’s universal criminal jurisdiction provision, Charles “Chuckie”
Taylor, Jr., the Boston-born son of former Liberian president Charles Taylor, was the first, and
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currently, the only individual to be prosecuted for acts of torture he committed while outside of
U.S. territory.329

The Trial and Conviction of Charles “Chuckie” Taylor, Jr.
Chuckie Taylor’s father, Charles Taylor, became president of Liberia in 1997. Shortly after his
father entered into office, Boston-born Chuckie Taylor went to Liberia in order to head a recently
established elite pro-government military unit, the Anti-Terrorist Unit (“ATU”).330 The ATU was
first intended to only act as a security unit to protect government structures, Liberia’s
international airport and foreign embassies.331 However, its responsibilities were later extended
to encompass combat and war-related functions after rebels began to operate within Liberia.332

As the head of the ATU, Chuckie Taylor and his unit were notorious for perpetrating heinous
human rights abuses, including “violent assaults, beating people to death, rape, and burning
people alive,” as well as committing “war crimes, including extrajudicial killing of civilians and
prisoners, rape and other torture, abduction and child soldier recruitment during Liberia’s armed
conflict from 1999 to 2003.”333
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On March 2006, after an attempt to enter the United States through the Miami International
Airport, Chuckie Taylor was brought into U.S. custody.334 A month later, he was charged with
violating 18 U.S.C. § 1542 for using s U.S. passport that he obtained through false statements,
specifically for lying about his father’s identity on his passport.335 Ironically, his father, Charles
Taylor, was surrendered to the Special Court for Sierra Leone the previous day to stand trial on
charges of crimes against humanity and war crimes carried out under his command during the
decade-long conflict in Sierra Leone that came to an end in 2002.336 Once in custody, human
rights organizations publicly called for an investigation of Chuckie Taylor with the intention that
he would ultimately be prosecuted for torture and war crimes committed in Liberia.337 Human
rights advocates felt an investigation was especially important, both for victims in Liberia and to
demonstrate the United States’ commitment to enforcing laws against human rights abuses
committed abroad.338

Chuckie Taylor pleaded guilty to the passport violation in September 2006, and with his
sentencing scheduled for December 7, 2006, it meant he would be released relatively soon
thereafter.339 Notably, however, one day before the sentencing, a federal grand jury indicted him
on grounds of carrying out torture in Liberia.340 The indictment charged Chuckie Taylor with
three counts of torture, conspiracy to torture, and using a firearm during the commission of a
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violent crime pursuant to 18 U.S.C. §§ 2340–2340A.341 The indictment alleged that Chuckie
Taylor along with his co-conspirators, in conducting an interrogation in 2002, committed torture
when “repeatedly burning the victim’s flesh with a hot iron, forcing the victim at gunpoint to
hold scalding water in the victim’s hands, burning other parts of the victim’s flesh with scalding
water, repeatedly shocking the victim’s genitalia and other body parts with an electrical device,
and rubbing salt into the victim’s wounds.”342

Following the first indictment, which was based on only the alleged torture of one victim, six
additional victims and one count of conspiracy to use a firearm during a crime of violence were
added to the charges in two subsequent indictments.343 These superseding indictments also
included claims that between 1999 and 2003, Taylor randomly selected and summarily shot three
victims of a rebel group;344 locked groups of individuals in underground pits covered with iron
bars and barbed wire;345 ordered individuals be executed;346 ordered cutting of detainees’
genitals;347 carried out various acts of burning348 and shocking of detainees’ body parts.349

Throughout the entire proceedings, the main issue centered on the constitutionality of the Torture
Act, 18 U.S.C. §§ 2340–2340A, which criminalizes torture committed by an individual outside
341
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the United States and bestows jurisdiction upon U.S. federal courts in instances where the
individual responsible for committing or conspiring to commit the offense is either a U.S. citizen
or is present in the United States.350 Such an offense may be punishable by fine or 20 years
imprisonment.351 At trial, in the United States District Court for the Southern District of Florida,
Defendant Chuckie Taylor argued that the Torture Act was unconstitutional.352

Chuckie Taylor presented the following arguments:
(a) Congress lacks constitutional authority to pass the U.S. Torture Act or apply
laws extraterritorially (i.e., presumption against extraterritoriality);
(b) such a prosecution violates the principle of sovereign immunity;
(c) the U.S. Torture Act is unconstitutionally vague; and
(d) the statute’s application violates the Fifth and Sixth Amendments.353

Chuckie Taylor attempted to challenge the U.S. Torture Act’s definition of torture,354 claiming
that it was significantly broader than the definition contained in the Convention Against
Torture,355 and therefore, it should follow that the U.S. Torture Act be found as not properly
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implementing the treaty as required under the “necessary and proper” clause of the U.S.
Constitution.356 The district court rejected this argument, noting that the Convention Against
Torture requires that “each State Party take measures as may be necessary to establish its
jurisdiction over alleged offenders who are either nationals of the State or are present in its
jurisdiction.”357 While admitting that the U.S. Torture Act does not “track the language of the
Convention in all material respects,” the court nonetheless held that the definition ran parallel to
the definition contained in the Convention Against Torture, because “both texts define torture to
include the intentional infliction of severe pain or suffering by a public official or person acting
under color of law.”358 After suggesting Congress needed “flexibility” to “carry out its delegated
responsibilities,” the district court concluded, “the Torture Act plainly bears a rational
relationship to the stated objectives of the Convention, and thus passes constitutional muster
under the Necessary and Proper Clause.”359

Additionally, the district court held that regardless of whether the Torture Act was found to have
a lack of support under the “necessary and proper” clause, it garnered support under Art. I, § 8,

discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or
with the consent or acquiescence of a public official or other person acting in an official
capacity. It does not include pain or suffering arising only from, inherent in or incidental to
lawful sanctions.”).
356
U.S. Const. art. I, § 8, cl. 18 (requiring Congress to “[t]o make all Laws which shall be
necessary and proper for carrying into Execution the foregoing Powers, and all other Powers
vested by this Constitution in the Government of the United States, or in any Department or
Officer thereof.”).
357
Emmanuel, 2007 WL 2002452, at *7.
358
Id. at *8.
359
Id. at *9.
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cl. 10 of the U.S. Constitution, which provides Congress with the power to “define and punish …
offenses against the law of nations.”360 The court stated:
The prohibition against official torture has attained the status of a jus cogens
norm, not merely the status of customary international law…. It is beyond
peradventure that torture and acts that constitute cruel, inhuman or degrading
punishment, acts prohibited by jus cogens, are similarly abhorred by the law of
nations.361
Therefore, according to the district court, it followed that “the Torture Act also finds
constitutional protection as a law enacted by Congress to punish offences against the law of
nations.”362 Lastly, the district court determined that Congress had the authority to apply the
Torture Act extraterritorially, for which it had clearly expressed its intent to do so.363 At the
district level, the jury found Chuckie Taylor guilty.364

On appeal, the Eleventh Circuit Court of Appeals reviewed Chuckie Taylor’s constitutional
challenges to the U.S. Torture Act—claims regarding the legislation exceeding Congress’s
powers under the Constitution in many respects—de novo.365 Specifically, the court focused on
Defendant’s argument that the statute was “invalid because its definition of torture sweeps more
broadly than that provided by the CAT [“Convention Against Torture”],” honing in on his
allegations of three substantial differences existing between the definition of torture in the
Convention and the U.S. Torture Act.366 According to Taylor, the three distinctions between the
definition found in the treaty and that of the U.S. statute is as follows:

360
361
362
363
364
365
366

Emmanuel, 2007 WL 2002452, at *9 (quoting U.S. Const. art. I, § 8, cl. 10).
Id. at *10.
Id.
Id. at *11–13.
Belfast, 611 F.3d at 793.
Id. at 803.
Id.
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•

first, the CAT requires that “torture” be committed for some proscribed
purpose—specifically, “for such purposes as” obtaining information,
punishing, intimidating, or coercing a person, or for “any reason based on
discrimination of any kind,” CAT, art. 1(1)—whereas the Torture Act does
not require the government to prove the defendant’s motive;

•

second, the CAT requires that the torturer’s actions actually result in “severe
pain and suffering,” whereas the Torture Act requires only an act committed
with the “specific[ ] inten[tion] to inflict severe physical or mental pain or
suffering”; and

•

third, the CAT limits the scope of “torture” to conduct committed by “a public
official or other person acting in an official capacity,” whereas the Torture Act
requires that the torturous conduct be “committed by a person acting under the
color of law.”367

In responding to Defendant Taylor’s argument concerning such textual differences, the Eleventh
Circuit noted that “the existence of slight variances between a treaty and its congressional
implementing legislation do not make the enactment unconstitutional; identicality is not
required.”368 Instead, “legislation implementing a treaty bears a ‘rational relationship’ to that
treaty where the legislation ‘tracks the language of the [treaty] in all material respects,’”369 for
which the court found that the U.S. Torture Act did pursuant to the provisions of the Convention
Against Torture370 After thoroughly discharging this and the other two grounds for appeal on the
basis of whether the U.S. Torture Act was constitutional, the Eleventh Circuit upheld the
conviction of Charles “Chuckie” Taylor, Jr.371

367

Belfast, 611 F.3d at 803–4; see also id. at 804 (“Because Emmanuel challenges the statue
on its face, the hurdle he must clear is an exceedingly high one.”).
368
Id. at 806.
369
Id. (quoting United States v. Lue, 134 F.3d 79, 84 (2d Cir. 1998)).
370
Id. at 806.
371
The Eleventh Circuit also found that the undisputed facts of acts carried out by Defendant
Chuckie Taylor supported the finding of torture pursuant to the other two disputed elements of
the crime, because “[t]he torture he is alleged to have committed was undertaken for a particular
purpose (to intimidate any possible dissenters to his father's regime and extract information from
them), caused severe physical and mental pain and suffering, and was perpetrated while he was
acting in an official capacity.” Id. at 804 n.4.
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Concluding Remarks on Precedent for Prosecuting Torture
The inherent broadness of the definition of torture provided in the Convention Against Torture
has allowed many countries, including the United States, to loosely interpret the prohibition
against torture in instances where it would benefit the current administration in power. For
instance, the controversies that took place during the Bush administration with regards to
whether so-called “aggressive interrogation techniques” constituted torture under the U.S.
Torture Act and Convention Against Torture is a prime example of government officials
interpreting the jus cogens prohibition against torture to reflect what best suits them at the
time.372

While the U.S. Torture Act’s definition of torture is broad and federal case law invoking the
statute is practically nonexistent—making it more convenient for U.S. government officials to
pick and choose to their liking what acts constitute torture—U.S. courts still have the power to
criminally prosecute future perpetrators of torture despite whether the alleged offender has a
substantial connection to the United States, as long as the following substantive requisites (i.e.,
372

See, e.g., Alan Hyde, Torture as a Problem in Ordinary Legal Interpretation, CORNELL
L. FAC. PUBL’NS, no. 69, 2006, at 19–25, http://scholarship.law.cornell.edu/lsrp_papers/69
(discussing the political vices of treating torture as open to redefinition using as an example the
Bush administration’s legal discussions of torture in a memorandum dated August 1, 2002, from
Jay S. Bybee to Alberto R. Gonzales); Oona A. Hathaway, Aileen Nowlan & Julia Spiegel,
Tortured Reasoning: The Intent to Torture under International and Domestic Law, 52 VIRGINIA
J. OF INT’L L. 791, 794 (“Even today, the definition of torture is still very much contested, with
some praising the Bush-era ‘aggressive interrogation techniques’ and others decrying them as
illegal torture.”); id. at 837 (“In sum, the U.S. specific intent standard for torture, as expressed in
the text of statutes, legislative history, and jurisprudence, is indistinguishable from the specific
intent standard expressed in international law. The standard adopted in the denounced [Bush
administration] torture memos is not only inconsistent with international law and practice, but
runs directly counter to U.S. legislative history and U.S. court interpretation of a variety of
statutes prohibiting torture.”) (emphasis added).
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the specific intent to inflict severe physical or mental pain or suffering committed by an
individual acting under the color of law) and the procedural requirement of the defendant being
present in the United States at the time the lawsuit is filed are satisfied.

1.4. Concluding Remarks on Universal Criminal Jurisdiction in the United States
The category of crimes in the past that were subject to universal criminal jurisdiction had once
only included the crime of piracy.373 However, the global human rights agenda of the United
States—illustrated in more recent congressional statutes and limited, although significant judicial
decisions—has slightly progressed over time. This is further evidenced by the expansion of the
category of crimes for which U.S. federal courts may extend universal criminal jurisdiction to
include genocide and torture. The nation’s attempt since the 1980s to strengthen human rights
law—internationally and domestically—has been acknowledged with gratitude amongst most in
the international community.374 Despite such recognition, U.S. federal prosecutors have brought
forth few cases and hold a success rate of only one: Belfast.375

373

United States v. Yousef, 327 F.3d 56, 104 (2nd Cir. 2003).
Note that such progress towards strengthening domestic and international human rights
law in the United States has substantially regressed after President Donald Trump took office in
January 2017. The Trump Administration has received significant national and international
criticism on recent foreign policy measures. See for example, Exec. Order No. 13769, 82 Fed.
Reg. 8977 (Feb. 1, 2017), for details on President Trump’s Executive Order of January 27, 2017,
entitled “Protecting the Nation from Foreign Terrorist Entry into the United States,” which
limited the number of refugees admitted into country in 2017 to 50,000, suspended the U.S.
Refugee Administration Program for 120 days, indefinitely suspended the entry of Syrian
refugees, and directed certain Cabinet secretaries to suspend entry of nationals from Iran, Iraq,
Libya, Somalia, Sudan, Syria, and Yemen. But see also Washington v. Trump, No. C170141JLR, 2017 U.S. Dist. LEXIS 16012 *7–9 (W.D. Wash. Feb. 3, 2017) (granting motion for
temporary restraining order on Executive Order No. 13769 on a nationwide basis, prohibiting
enforcement of Sections 3(e), 5(a), 5(b), 5(c), and 5(e) of the order).
375
See for a discussion on United States v. Belfast supra Part Three, at Section III.C.1, at
1.3.
374
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Regardless of whether the United States becomes more active in universally prosecuting acts of
torture or genocide under these statutes, the truth remains that the concept of universal criminal
jurisdiction in the United States is based on the presumption that “each nation is delegated the
authority to act on behalf of the world community, not on behalf of the particular victims.”376
Under this notion, those who had truly suffered, the victims and their families, receive little in
means of justice. Other States’ legal systems do allow to some extent participation by victims in
the prosecutorial process with many of the most notable universalist prosecutions, such as the
Spanish case against Augusto Pinochet, having been instigated by private parties.377 The United
States has, however, provided private parties that are non-nationals with the option to request
adjudication through the universal civil jurisdiction.

2. CRIMES INVOKING UNIVERSAL ‘CIVIL’ JURISDICTION IN U.S. COURTS
Due to 1980s resurrection of the Alien Tort Statute (“ATS”),378 in Filártiga v. Peña-Irala,
private parties now had access to a medium in which they could seek redress for the most serious
human rights abuses.379 The ATS offers non-citizens a potential avenue to justice through
universal civil jurisdiction. Under the Alien Tort Statute, 28 U.S.C. § 1350, “the district courts
shall have original jurisdiction of any civil action by an alien for a tort only, committed in
violation of the law of nations or a treaty of the United States.”380
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Curtis A. Bradley, Universal Jurisdiction and U.S. Law, 2001 U. CHI. LEGAL F. 323,
343–46.
377
Ernest A. Young, Universal Jurisdiction, the Alien Tort Statute, and Transnational
Public-Law Litigation After Kiobel, 64 DUKE L. J. 1023, 1094.
378
The Alien Tort Statute (“ATS”) and Alien Tort Claims Act (“ATCA”) are terms that are
interchangeable throughout the Practice Guide.
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Filártiga v. Peña-Irala, 630 F.2d 876 (2d Cir. 1980).
380
28 U.S.C. § 1350.
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Nowadays, piracy no longer stands alone as the single crime invoking universal jurisdiction
under the ATS. In modern times, the scope and application of universal jurisdiction in United
States federal court has extended to include “war crimes and acts identified after the Second
World War as ‘crimes against humanity.’”381 Federal judicial decisions have also added genocide
and slavery to this list of crimes subject to universal jurisdiction under the ATS.382 According to
the Restatement (Third) of Foreign Relations, the expanding class of universal offenses includes
“piracy, slave trade, attacks on or hijacking of aircraft, genocide, war crimes, and perhaps certain
acts of terrorism.”383 There exists, however, a debate about whether Congress intended to replace
the ATS through its enactment of these later federal statutes establishing universal criminal
jurisdiction over traditional crimes prosecuted under the ATS, or at least had the intent to reduce
the scope of the ATS—particularly with adoption of the Torture Victim Protection Act of 199, a
fellow civil statute.

2.1. U.S. Congress’s Intent in Enacting Similar Universal Jurisdiction Statutes: Case of the
Alien Tort Statute, Torture Victim Protection Act & the Torture Act
Since adopting the Judiciary Act of 1789, which includes the ATS, Congress has enacted a
number of civil and criminal statutes with provisions establishing universal or extraterritorial
jurisdiction for crimes such as piracy, genocide, torture and war crimes.384 In the criminal
context, these statutes, which include the Piracy Statute (18 U.S.C. § 1651), Genocide
Implementation Act (18 U.S.C. § 1091), and Torture Act (18 U.S.C. §§ 2340–2340A), were not

381

Yousef, 327 F.3d at 104. See also RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 702
cmt. o (1987).
382
See, e.g., Kadic v. Karadzic, 70 F.3d 232, 239–42 (2nd cir. 1995); see also RESTATEMENT
(THIRD) OF FOREIGN RELATIONS § 702 cmt. e & o (1987).
383
RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 404.
384
See discussion supra Part Three, at Section III.C.1.
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intended to supplant the ATS, but rather provide an avenue for the U.S. Department of Justice to
criminally prosecute perpetrators, particularly State actors, for heinous acts of piracy, genocide
and torture.

In the civil arena, a prime example of supplementary civil statute to the ATS is the Torture
Victim Protection Act of 1991 (“TVPA”).385 After extensive lobbying by human rights advocacy
groups, the TVPA was officially adopted in 1992 by Congress, and was intended “specifically to
supplement and complement, not to narrow, the prelisting scope of the ATCA.”386 A 1991
Senate Report stated that the purpose of the TVPA was to “carry out the intent of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.”387 Moreover,
Congress proclaimed that the ATS or Alien Tort Claims Act (“ATCA”) had “other important
uses” and therefore “should not be replaced,” because:
Claims based on torture or summary executions do not exhaust the list of actions
that may appropriately be covered [by] section 1350. [The ATCA] should remain
intact to permit suits based on other norms that already exist or may ripen in the
future into rules of customary international law.388
From this statement, it appears Congress never intended to replace or limit the ATS with the
enactment of the TVPA. Additionally, the Second Circuit,389 the Fifth Circuit,390 the Ninth

385

Torture Victim Protection Act of 1991, Pub. L. No. 102-256, 106 Stat. 73 (1992)
(codified at 28 U.S.C. § 1350 (1994)).
386
INTERNATIONAL LAW STORIES, 147 n.115 (John E. Noyes, Laura A. Dickinson, & Mark
W. Janis eds., 2007).
387
S. REP. NO. 102-249, at 3 (1991).
388
H.R. REP. NO. 102-367 (I), at 4 (1991), reprinted in 1992 U.S.C.C.A.N. at 84, 87.
389
Khulumani v. Barclay Nat’l Bank Ltd., 504 F.3d 254, 260–61 (2d Cir. 2007) (discussing
claims alleging torture under both the ATS and the TVPA); see also Wiwa v. Royal Dutch
Petroleum, 2002 WL 319887, at *4 (S.D.N.Y. Feb. 28, 2002) (claiming that “the TVPA simply
provides an additional basis for assertion of claims for torture and extrajudicial killing”).
390
Beanal v. Freeport-McMahon, Inc., 197 F.3d 161 (5th Cir. 1999) (discussing allegations
separately under both the ATS and the TVPA).
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Circuit,391 Eleventh Circuit,392 the District Court of Columbia,393 as well as district courts in the
First Circuit394 and Sixth Circuit,395 have all concluded that the TVPA does not limit the scope of
the ATS to prosecute claims of torture and summery execution. Thus, distinct claims of torture
may be brought under three separate statutes: a criminal charge under the Torture Act, a civil
claim under the TVPA, and a claim based in the law of nations under the ATS.

Lastly, since the other remaining criminal statutes containing universal criminal jurisdiction
provisions over genocide and piracy appear to rely solely on the ATS in civil matters, it would
logically follow that these acts were not supposed to override the ATS either. The ATS should
thus be viewed as providing its own vehicle establishing universal civil jurisdiction over
traditional crimes subject to universal jurisdiction in international law.

2.2. The Modern Era of Human Rights Litigation Under the ATS
Modern ATS litigation, from 1980 to present-day, is divided into at least two waves.396 The “first
wave” of ATS litigation was marked by “foreign-cube” cases, while the “second wave” of ATS

391

In re Estate of Ferdinand Marcos, Human Rights Litig., 25 F.3d 1467, 1475 (9th Cir.
1994); Bowoto v. Chevron Corp., 557 F. Supp. 2d 1080, 1086 (N.D. Cal. 2008) (declaring that
“the TVPA does not limit the scope of ATS claims for summary execution and torture”)
392
Cabello v. Femandez-Larios, 402 F.3d 1148, 1154 (11th Cir. 2005) (finding “[t]he TVPA
creates no new liabilities nor does it impair rights. Rather, the TVPA extended the ATS, which
had been limited to aliens, to allow citizens of the United States to bring suits for torture and
extrajudicial killing in United States courts”); Aldana v. Del Monte Fresh Produce, N.A., Inc.,
416 F.3d 1242, 1249–50 (11th Cir. 2005) (concluding that “a plaintiff may bring distinct claims
for torture under each statute”).
393
Doe I v. Exxon Mobil Corp., 393 F. Supp. 2d 20, 24–28 (D.D.C. 2005) (acknowledging
claims under the TVPA and the ATS simultaneously).
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Xuncax v. Gramajo, 886 F. Supp. 162, 176–94 (D. Mass. 1995).
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Chavez v. Carranza, 413 F. Supp. 2d 891, 899–903 (W.D. Tenn. 2005).
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See generally Julian G. Ku, The Third Wave: The Alien Tort Statute and the War on
Terrorism, 19 EMORY INT’L L. REV. 106 (2005) [hereinafter Ku, The Third Wave]; PETER
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suits emphasized the liability of multinational corporations of aiding and abetting foreign State
actors in committing violations of customary international law. Both of these waves have been
severely curtailed by the Kiobel decision and ATS litigation moving forward is likely to be a
shadow of what previously took place prior to Kiobel.

Filártiga v. Peña-Irala (1980)
The U.S. Court of Appeals for the Second Circuit revived the ATS in Filártiga v. Peña-Irala,
marking the birth of modern human rights litigation under the ATS (i.e., the “first wave”). This
first wave of modern ATS litigation was distinguishable due to its allowance of so-called
“foreign-cubed suits.” Foreign-cubed suits are defined as “suits by foreigners against foreigners
based on acts in a foreign country.”397

In 1976, the Paraguayan physician and opponent of the military dictatorship of Alfredo
Stroessner, Dr. Joel Filártiga’s seventeen-year-old son, Joelito Filártiga, was tortured to death by
a Paraguayan police officer named Américo Norberto Peña-Irala. Peña-Irala committed this act
in retaliation of Dr. Filártiga’s political activities. Seeking political asylum two years later,
Joelito’s sister Dolly traveled to the United States on visitor’s visa. Shortly thereafter, Dolly
discovered that Peña-Irala has also entered the United States and was residing in Brooklyn. After

HENNER, HUMAN RIGHTS AND THE ALIEN TORT STATUTE: LAW, HISTORY AND ANALYSIS 438
(ABA ed., 2009), for an example of scholars who argue that a “third wave” of ATS litigation
emerged as a result of the U.S. war on terrorism, reflecting a concern of the U.S. judiciary about
potential ATS suits directed at the U.S. government itself.
397
Thomas H. Lee, Three Lives of the Alien Tort Statute: The Evolving Role of the Judiciary
in U.S. Foreign Relations, 89 NOTRE DAME L. REV. 1645, 1647 (2014).
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this discovery, Dr. Filártiga and his daughter brought charges against Peña-Irala under the ATS
for the torture and death of Joelito in the Eastern District of New York.398

The facts comprising Filártiga were echoed throughout the first wave of modern ATS litigation
centered on human rights violations. First, all parties to the suit were foreign nations, including
Joelito Filártiga, the torture victim; Dolly and Joel Filártiga, the plaintiffs who filed suit; and
Peña-Irala, the perpetrator and defendant.399 The events which claimed to have taken place—the
torture of Joelito Filártiga by a member of Paraguayan police force as retaliation for his father’s
political opposition to the country’s military dictatorship—occurred in Paraguay without any
significant connection or effect within territory of the United States.400 Jurisdiction was
established in these U.S. courts solely on the basis of the defendant, later in life, having relocated
to New York City. 401

In Filártiga, the Second Circuit’s opinion established significant ATS precedent in two crucial
ways. First, the court held that ATS suits challenging violations of principles of customary
international law fall within Article III’s “arising under” jurisdiction because “[t]he
constitutional basis for the [ATS] is the law of nations, which has always been part of the federal
common law.”402 And additionally, Filártiga declared that U.S. federal courts capable of
applying customary international law without approval through statutory incorporations of
customary norms by Congress, regardless of Article I entrusting Congress with the authority to
398

See Filártiga v. Peña-Irala, 680 F.2d 876, 878–79 (2nd Cir. 1980); See Young, supra
note 377, at 1048–50.
399
See Young, supra note 377, at 1049. See also Filártiga, 630 F.2d at 878–80.
400
Young, supra note 377, at 1049.
401
Id. See also Filártiga, 630 F.2d at 878–80.
402
See Filártiga, 680 F.2d at 885.
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“define and Punish Offences … against the Law of Nations.”403 Due to these holdings, the
Filártigas could proceed with claims under the ATS and, on remand, received a judgment of over
$10 million.404

The decision of the Second Circuit in Filártiga was issued against the background of a push in
both private and public sectors to expand human rights advocacy. In the 1970s, the Carter
administration promoted human rights as the central focus of its foreign policy.405 As a result,
when human rights treaties and legislation hint a standstill in Congress, the executive
administration turned its attention to the judiciary, and even filed an amicus brief with the
Second Circuit in support of the claims brought by the Filártigas.406 Furthermore, during the
same period of the Filártiga ruling, the American Law Institute (“ALI”) published a “Tentative
Draft” of its Restatement (Third) of U.S. Foreign Relations Law that endorsed both of the crucial
views established in the Second Circuit’s decision.407 The draft confirmed the court’s position
that customary international law “has come to be regarded as federal common law.” While the
final version published in 1987, referred to this position with an even stronger tone than the
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Filártiga, 630 F.2d at 886–87 (quoting U.S. Const. art. I, § 8, cl. 10).
Filártiga v. Peña-Irala, 577 F. Supp. 860, 864–67 (E.D.N.Y. 1984). Unfortunately, the
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deported.
405
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See Memorandum for the United States as Amicus Curiae, Filártiga v. Peña-Irala, 630
F.2d 876 (2d Cir. 1980) (No. 79-6090); Jide Nzelibe, Contesting Adjudication: The Partisan
Divide over Alien Tort Statute Litigation, 33 NW. J. INT’L L. & BUS. 475, 495–99 (2013)
(explaining the political, foreign policy backdrop of the Carter administration deciding to support
litigation under the Alien Tort Statute); But cf. id. at 504–17 (discussing the stark difference
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previous draft. It concluded that “customary international law in the United States is federal law
and its determination by the federal courts is binding on the State court.”408 The Restatement
(Third) continued on stating “matters arising under customary international law also arise under
‘the laws of the United States,’ since international law is ‘part of our law’… and is federal
law.”409 Lastly, the treatise cited to Filártiga as support for its approval of federal courts having
jurisdiction and authority to provide individuals remedies in ATS litigation.410 Some
practitioners of foreign-relations law, however, have argued that the Restatement reflected only
views of a few prominent international law scholars and lacked case law to establish precedent
on the domestic status of customary international law.411

Regardless of the credibility debate surrounding the Restatement (Third), the Second Circuit’s
decision in Filártiga established the ATS—over the next two decades—as a vehicle to both
incorporate international law into domestic law and advocate for human rights at a national level.
During this period of time, “[f]ederal courts [had] assumed jurisdiction over cases between aliens
alleging abuses such as genocide, war crimes, summary execution, disappearance, and arbitrary
detention, as well as torture.”412 Such ATS cases during this span of time included Kadic v.
Karadzic (re: genocide, war crimes, summary execution, torture), Abebe-Jira v. Negewo (re:
torture), Trajano v. Marcos (re: summary execution), Xuncax v. Gramajo (re: summary
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execution, torture, disappearance, cruel, inhuman or degrading treatment), and Forti v. SuarezMason (re: summary execution, torture, disappearance).413 In each case, the court found the
basis for jurisdiction when the alleged tort satisfied the customary international law definition of
a universally prohibited crime.414

Kadic v. Karadzic (1995)
Although Filártiga v. Peña-Irala “marked the birth of modern ATCA litigation,” it was the U.S.
Court of Appeals for the Second Circuit’s decision in Kadic v. Karadzic,415 which “established
that individuals, even those not acting under color of law, can be held liable for certain violations
of the law of nations (i.e., jus cogens violations) whether or not they acted under color of state
authority.”416 The U.S. Court’s decision in Kadic was a huge victory for human rights advocates,
which lifted the bar for the use of universal jurisdiction as a tool to prosecute the most heinous
human rights abuses in the United States.

Kadic involved accusations by Croat and Muslim citizens of Bosnia-Herzegovina against
Radovan Karadzic, the leader of the Bosnia Serbs. Such claims included allegations of rape,
torture and genocide.417 Karadzic argued that as private actor he was not bound by norms of
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international law, as States are traditionally bound.418 In this instance, however, the U.S. Court of
Appeals rejected Mr. Karadzic’s argument for two main reasons:
1. Certain customary international law norms, as the prohibition against piracy,
genocide and war crime, were consider to extend to non-state actors;419 and
2. A private actor can be found and held legally responsible for acting in concert
with State actors in their efforts to violate international law.420
The most important takeaway from Kadic is the latter rule that supports aiding-and-abetting
liability of private actors, because it permits ATS suits against multinational corporations in
connection with human rights violations not committed within the borders of the United States.
Such a major development in ATS litigation led to the “second wave” of modern human rights
litigation under the ATS. This involved a shift away from cases like Filártiga, where it was more
common for private plaintiffs to file suits against State governments or actors, to claims against
multinational corporations.

The “Second Wave” of ATS Litigation
This second wave of ATS litigation expanded the focus of ATS proceedings, “with plaintiffs
bringing more suits against private actors, mainly corporations, for, among other things, aiding
and abetting alleged human rights abuses perpetrated by foreign governments.”421 After Kadic
opened the door to suing multinational corporations under the ATS, a significant portion of ATS
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execution “are actionable under the [ATS], without regard to state action, to the extent that they
were committed in pursuit of genocide or war crimes”).
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Kadic, 70 F.3d at 245; see also Young, supra note 377, at 1052.
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John B. Bellinger III, Enforcing Human Rights in U.S. Courts and Abroad: The Alien
Tort Statute and Other Approaches, 42 Vanderbilt J. of Transnational L. 1, 3–4 (2009).
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cases involved corporations as defendants.422 The reason for this is twofold. First, multinational
corporations are often capable of providing for more accurate compensation compared to
Filártiga-type suits.423 Second, such suits against corporate defendants evade much of the
“jurisdictional, immunity, and act-of-state doctrine” barriers often linked to the act of suing
governments and officials.424 For most of these ATS cases, the crime alleged was not that the
corporation committed the international human rights violation, but that it was “liable under
theories of secondary liability (such as aiding and abetting) for actions taken in conjunction with
government officials.”425

John Doe I v. Unocal Corp.426 is the seminal case that first marked the emergence of the second
wave of ATS human rights litigation. In Unocal, the plaintiffs, Burmese villagers, filed suit
against Union Oil Company of California. Unocal, while in process of constructing a pipeline in
Burma, was complicit in various human rights violations. Plaintiffs alleged that Unocal
contracted Burmese army units to commit forced labor, rape, torture and murder.427 The Ninth
Circuit held in favor for the Burmese villagers for the claims of forced labor, murder and rape
under the ATS, but rejected the claim of torture due to a lack of material fact and not because it

422

See BETH STEPHENS, JUDITH CHOMSKY, JENNIFER GREEN, PAUL HOFFMAN & MICHAEL
RATNER, INTERNATIONAL HUMAN RIGHT LITIGATION IN U.S. COURTS 23 (2d ed. 2008)
(surveying that “[a]s of late 2006, approximately half of the post-Sosa reported ATS decisions
involved corporate defendants.”).
423
Young, supra note 377, at 1053.
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Id.
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Donald Earl Childress III, The Alien Tort Statute, Federalism, and the Next Wave of
Transnational Litigation, 100 GEO. L. J. 709, 724 (2012).
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John Doe I v. Unocal Corp., 395 F.3d 932 (9th Cir. 2002).
427
Id. at 954.
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did not view it as a possible claim under the ATS. As result of this ruling, Unocal ultimately led
to a plethora of ATS cases against multinational corporations in U.S. federal court.428

While Filártiga and other “first wave” ATS suits were commonly foreign-cubed cases against
former governmental officials that focused mainly on defenses of personal-jurisdiction and
official immunity, second wave suits against corporate defendants were defended far more
aggressively.429 Multinational corporations with considerable litigation budgets were able to pull
in “sophisticated defense counsel.”430 This second wave also coincided with the emergency of
the so-called “War on Terror,” and ATS litigation had the potential to complicate cooperation of
antiterrorism efforts with foreign governments as well as increase the prospect of suits against
U.S. officials.431 It therefore came as no surprise that the George W. Bush administration filed a
number of briefs in federal court urging courts to narrow drastically the scope of ATS
litigation.432 Eventually, the U.S. federal judiciary heeded the call in Sosa v. Alvarez-Machain,
and then much more drastically in Kiobel.

2.3. Limiting Effects of Sosa & Kiobel on ATS
The U.S. Supreme Court’s decisions in Sosa v. Alvarez-Machain and Kiobel v. Royal Dutch
Petroleum Co. significantly narrowed the jurisdictional scope of the ATS. And while Sosa and

428

GARY CLYDE HUFBAUER & NICHOLAS K. MITROKOSTAS, AWAKENING MONSTER: THE
ALIEN TORT STATUTE OF 1789, at 7 (2003) (claiming that as of 2003 “more than 50 MNCs
[were] in the dock; and the damages claimed exceed[ed] $200 billion”).
429
Young, supra note 377, at 1054; see also Childress, supra note 425, at 718–19.
430
Id.
431
Young, supra note 377, at 1054.
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Kiobel are technically part of the “second wave” of ATS litigation,433 they essentially mark the
end of the Filártiga era of foreign-cubed suits and triumph of the “separation of powers” critique
of ATS lawsuits in U.S. courts.434 For some practitioners and scholars, the Sosa and Kiobel
rulings in combination marked the death of ATS litigation in U.S. courts.435

Sosa v. Alvarez-Machain (2004)
The ATS does not refer to or describe a category of international legal norms subject to universal
jurisdiction, but rather mentions only a “violation of the law of nations.”436 Because of the
vagueness of the statute’s construction, there was debate as to whether only violations of jus
cogens norms could be brought under the ATS.437 In 2003, the U.S. Ninth Circuit Court of
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See Ku, The Third Wave, supra note 396, at 110 (explaining that “[a]lthough Sosa did not
involve a corporate defendant, the corporate defense bar was actively involved in the case both at
the appellate level and before the Supreme Court.”)
434
Id. at 835 (explaining that the ATS “separation of powers” critique “casts a skeptical eye
on giving federal courts an independent role in the administration of both ATS lawsuits and
cases involving international law more generally”); see also id. at 838–40 (discussing in more
detail the “separation of powers” critique of the ATS).
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See, e.g., O’CONNELL, SCOTT, ROHT-ARRIAZA & BRADLOW, supra note 145, at 1041
(“Between Sosa and Kiobel, the ATS has clearly been limited, if not eliminated, as a cause of
action for civil damages in U.S. courts for international law violations occurring abroad.”);
Steinhardt, Kiobel and the Weakening of Precedent, supra note 198, at 841 (stating that Kiobel
“marks the second time in nine years that the Supreme Court has ruled unanimously that
the…(ATS) does not provide jurisdiction in a high-profile human rights case, a sequence that
might suggest an end to the gilded age of human rights litigation that began with Filártiga”); Ku,
Kiobel and the Surprising Death of Universal Jurisdiction, supra note 193, at 835 (recognizing
“the Kiobel Court did resolve at least one issue with surprising unanimity: both the opinion for
the Court by Chief Justice John Roberts and the main concurring opinion by Justice Stephen
Breyer refused to interpret the ATS as authorizing universal jurisdiction.”).
436
28 U.S.C. § 1350 (emphasis added).
437
George Nolte, Universal Jurisdiction in the Area of Private Law – The Alien Tort Claims
Act, in THE FUNDAMENTAL RULES OF THE INTERNATIONAL LEGAL ORDER: JUS COGENS AND
OBLIGATIONS ERGA OMNES 373, 375 (Christian Tomuschat and Jean-Marc Thouvenin eds.,
2006); see generally, Damrosch, supra note 96, at 91.
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Appeals rejected this notion in Alvarez-Machain v. United States.438 The U.S. Supreme Court
subsequently agreed with the Ninth Circuit, but only on the issue of whether jus cogens
violations were the sole cognizable allegations under the ATS. It would, however, proceed to
narrow the scope of the category of international norms that could be considered under the ATS
regardless of jus cogens status.

In 1993, Humberto Alvarez-Machain, a Mexican national, filed a civil action claim against Sosa,
a Mexican national, as well as five other unnamed Mexican nationals, a Mexican DEA operative,
four U.S. DEA agents and the United States. It was alleged in the complaint that the defendants
were liable “for common law torts, constitutional torts, and torts in violation of the law of
nations.”439 Most of Mr. Alvarez-Machain’s claims were dismissed, except one allegation—
eventually climbing the appellate ladder all the way to the Supreme Court440—for statesponsored, transborder arbitrary arrest and detention. The U.S. Drug and Enforcement Agency
(“DEA”) had hired the Mexican defendants, including former Mexican police officer Sosa, and
tasked them with detaining Mr. Alvarez-Machain for extradition to the United States to stand
trial for his alleged participation in the kidnap and murder of a DEA special agent.441 The Ninth
Circuit upheld the federal district court’s ruling442 on Sosa’s liability for state-sponsored,
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Alvarez-Machain v. United States, 331 F.3d 604 (9th Cir. 2003).
David C. Baluarte, Sosa v. Alvarez-Machain: Upholding the Alien Tort Claims Act While
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See generally Sosa v. Alvarez-Machain, 124 S. Ct. 2739 (2004).
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LEXIS 23304, at *64–65 (C.D. Cal. Mar. 18, 1999) (finding that “‘specific, universal, and
obligatory’ norms of international law prohibit state-sponsored, transborder abductions” and
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transborder arbitrary arrest and detention pursuant to the ATS, though the court reversed the
decision regarding transborder abduction.443 The court “conclud[ed] that Alvarez’s arrest, and
hence his detention, were arbitrary because they were not pursuant to law” and “[c]onsequently,
Alvarez established a tort committed in violation of the law of nations,”444 a claim admissible
under the ATS.

At the Ninth Circuit level, a key issue was centered on the jurisdictional scope of the ATS,
particularly whether the ATS extended to the crimes of arbitrary arrest and detention. The
defendants alleged that the ATS was restricted to only jus cogens violations for which arbitrary
arrest and detention did not apply.445 The Ninth Circuit declared that it was not surprised based
on the “non-derogable nature of jus cogens norms” that
[A] jus cogens violation is sufficient to satisfy the “specific, universal, and
obligatory” standard. But the fact that a violation of this subcategory of
international norms is sufficient to warrant an actionable claim under the ATCA
does not render it necessary.446

Act.”); see also id. at *69–70 (international quotations omitted) (“This circuit has recognized
the clear international prohibition against arbitrary arrest and detention and established the right
of aliens to sue on this basis under the Alien Tort Claims Act.”).
443
See Alvarez-Machain, 331 F.3d at 620 (“Because a human rights norm recognizing an
individual's right to be free from transborder abductions has not reached a status of international
accord sufficient to render it ‘obligatory’ or ‘universal,’ it cannot qualify as an actionable norm
under the ATCA. This is a case where aspiration has not yet ripened into obligation.”).
444
Id. at 631 (internal quotations omitted) (emphasis added).
445
Id. at 612–13 (Defendant Sosa urging “a narrow reading of the ‘law of nations’ and a
correspondingly strict interpretation of the ‘specific, universal, and obligatory’ requirement. He
argues that only violations of jus cogens norms, as distinguished from violations of customary
international law, are sufficiently ‘universal’ and ‘obligatory’ to be actionable as violations of
‘the law of nations’ under the ATCA.”)
446
Id. at 613. See Martinez v. City of L.A., 141 F.3d 1373, 1383–84 (9th Cir. 1998) for an
example of a court recognizing an actionable violation, arbitrary detention, without reference to
norms of jus cogens while meeting the standard for a cognizable ATS suit.
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Furthermore, the court spoke to the legislative history of the Alien Tort Statute claiming: “[t]he
notion of jus cogens norms was not part of the legal landscape when Congress enacted the
ATCA in 1789,” and therefore, “to restrict actionable violations of international law to only
those claims that fall within … jus cogens would deviate from both the history and text” of the
statute.447 Such a ruling did not restrict the ATS to only violations of jus cogens norms, but
rather left the door open to future violations of international law as long as a reviewing court
found the international law obligation to satisfy a “specific, universal and obligatory” test.448

On appeal again, the Supreme Court rejected Mr. Alvarez’s claim that the crime of arbitrary
arrest and detention was in violation of customary international law.449 The Supreme Court
wrote that while the ATS did not technically “create” a federal cause of action, it did however
“presuppose” the existence of such a cause of action.450 Therefore, according to Sosa, the right
to bring suit under the ATS is best understood as federal common law “provid[ing] a cause of
action for the modest number of international law violations with a potential for personal liability
at the time.”451 Reading a very broad limitation into causes of action that can be brought under
the ATS, the Supreme Court concluded that:
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Alvarez-Machain, 331 F.3d at 614.
Id. at 612 (limiting actionable violations to “norms that are ‘specific, universal, and
obligatory’ … in keeping with the narrow scope of ATCA jurisdiction and the general practice of
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Young, supra note 377, at 1058.
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(2d Cir. 2007) (Katzmann, J., concurring) (“Sosa makes clear that all ATCA litigation is in fact
based on federal common law, rather than a statutory cause of action.”).
448

111

[C]ourts should require any claim based on the present-day law of nations to rest
on a norm of international character accepted by the civilized world and defined
with a specificity comparable to the features of the 18th-century paradigms we
have recognized.452
These so-called primary offenses included “violations of safe conducts, infringement of the
rights of ambassadors, and piracy.”453 Such a constraint arose, in part, out of hesitation about
both the legitimacy regarding the judicial creation of law rooted in Erie Railroad Co. v.
Tompkins454 and the fear of consequences resulting from interfering with foreign policy.455 This
threat of judicial lawmaking interfering with foreign policy would eventually be the driving force
of the Supreme Court applying the presumption against extraterritoriality to the ATS in the
controversial 2013 Kiobel decision.

Kiobel v. Royal Dutch Petroleum Co. (2013)
In 2013, the U.S. Supreme Court issued one of its most controversial decision’s regarding the
scope of the ATS. The Kiobel v. Royal Dutch Petroleum Co. ruling,456 which drastically
narrowed the scope of the ATS, received considerable criticism from ATS advocates despite
receiving some applaud from ATS critics, particularly those on Capital Hill.

Petitioners, Esther Kiobel and other Nigerian nationals residing in Ogoniland, filed an ATS suit
against Respondents Royal Dutch Petroleum Company and Shell Transport and Trading
Company, holding companies incorporated in the Netherlands and England, respectively
452

Sosa, 542 U.S. at 725.
Id. at 724.
454
See generally Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938).
455
See Sosa, 542 U.S. at 725–26 (citing Erie as advising against judicial lawmaking
implementing private rights of action to sue); id. at 727 (referring to foreign-policy concerns as a
cause for limiting implied rights of action in the ATS framework).
456
Kiobel v. Royal Dutch Petro. Co., 133 S. Ct. 1659 (2013).
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(hereinafter, “Royal Dutch” and “Shell Transport”).457 Their joint subsidiary Respondent Shell
Petroleum Development Company, Ltd., was incorporated in Nigeria (hereinafter, “Shell
Nigeria”), and took part in oil exploration and production in Ogoniland.458 According to Ms.
Kiobel and other petitioners, the residents of Ogoniland began to protest the environmental harm
resulting from Shell Nigeria’s practices.459 In response, Respondents Royal Dutch, Shell
Transport and Shell Nigeria enlisted the Nigerian Government to violently repress the escalating
demonstrations.460 Ogoni residents alleged that throughout the 1990, “Nigerian military and
police forces attacked their villages, beating, raping, killing, and arresting residents and
destroying and looting property.”461

The U.S. Court of Appeals for the Second Circuit had previously rejected the complaint on the
basis that corporate liability is not recognized under the law of nations, which barred any ATS
suit against the defendants—Dutch, British and Nigerian corporations.462 The U.S. Supreme
Court had initially granted certiorari to consider this question of whether corporations were
immune from tort liability for violations of the law of nations, including torture, extrajudicial
killings and other human rights violations. A shocking development unfolded, though. The
Supreme Court after hearing oral argument ordered supplemental briefing and argument on
“[w]hether and under what circumstances the [ATS] allows courts to recognize a cause of action
for violations of the law of nations occurring within the territory of a sovereign other than the

457
458
459
460
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Kiobel, 133 S. Ct. at 1662.
Id.
Id.
Id.
Id.
Kiobel v. Royal Dutch Petro. Co., 621 F.3d 111, 120 (2d Cir. 2010).
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United States.”463 Instead of addressing the original question, as broadly anticipated, the Court
went a completely different route and determined that the question was “not whether petitioners
ha[d] stated a proper claim under the ATS but whether a claim may reach conduct occurring in
the territory of a foreign sovereign.464 Ultimately, the Supreme Court held that generally
speaking, extraterritorial claims are not permitted under the ATS, and therefore, the Court
decided that “petitioners’ case seeking relief for violations of the law of nations occurring
outside the United States is barred.”465

Kiobel’s ruling rested on the presumption against extraterritoriality, a canon of statutory
interpretation, which presumes “[w]hen a statute gives no clear indication of an extraterritorial
application, it has none.”466

In writing for the five justice majority,467 Chief Justice Roberts
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Kiobel v. Royal Dutch Petro. Co., 132 S. Ct. 1738, 1738 (2012).
Kiobel, 133 S. Ct. at 1664.
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Id. at 1664; see also EEOC v. Arabian Am. Oil Co. (ARAMCO), 499 U.S. 244, 248
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Congress, unless a contrary intent appears, is meant to apply only within the territorial
jurisdiction of the United States’” (quoting Foley Bros., Inc. v. Filardo, 336 U.S. 281, 285
(1949))).
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See Young, supra note 377, at 1064, for an explanation of the bewilderment following
the unanimous outcome in Kiobel. While the justices wrote different concurrences as to their
approach, they all agreed that the ATS should be largely limited and constrained. “Although
most observers predicted a closely divided court split along political lines, it turned out there was
no support for entertaining a representative example of second-wave ATS litigation. Eugene
Kontorovich has noted that ‘[w]hen the Second and Ninth Circuit[s] began questioning ‘foreign
cubed’ suits a few years ago, the great majority of scholars dismissed [the courts’] claims as
entirely spurious. The conventional wisdom was very much on the side of universal jurisdiction
over corporate human rights abuses.’ But after Kiobel, foreign-cubed claims are gone—and by a
9-0 vote. Despite ATS advocates’ widespread belief that ‘the foreign cubed issue [was] a
conservative invention to roll back human rights litigation,’ concerns about overextension of
implied rights of action and interference with the political branches’ conduct of foreign policy
turned out to be widely shared.” Id. (quoting Eugene Kontorovich, Kiobel and Academic
Fall[i]bility, THE VOLOKH CONSPIRACY (last visited Apr. 17, 2013, 12:54 PM),
http://www.volokh.com/2013/04/17/kiobel-andacademic-fallability).
464

114

wrote “[t]his presumption ‘serves to protect against unintended clashes between our laws and
those of other nations which could result in international discord.’”468 Moreover it “helps ensure
that the Judiciary does not erroneously adopt an interpretation of U.S. law that carries foreign
policy consequences not clearly intended by the political branches.”469 Because all parties were
foreign nationals (i.e., petitioners were Nigerian and respondents were Dutch, British and
Nigerian corporations) and “all the relevant conduct took place outside the United States,”470 it
made it an easy case for the Court under an application of presumption against
extraterritoriality.471 While the Supreme Court accepted that more challenging cases may present
themselves in the future, in the end it concluded “even where the claims touch and concern the
territory of the United States, they must do so with sufficient force to displace the presumption
against extraterritorial application.”472 Kiobel appears to shut the door on any ATS claim
resembling a Filártiga foreign-cubed suit. The Supreme Court decision, ultimately, took Sosa
one “narrowing” step further and signifies a tough route for post-Kiobel ATS suits. And while
these two Supreme Court cases have not completely closed the door to ATS litigation, both
practitioners and scholars contend that after Kiobel it will take creative lawyering to bring a
successful ATS suit against a corporation, claiming corporate liability, in U.S. courts.473
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3. CONCLUDING REMARKS ON CRIMES INVOKING UNIVERSAL ‘CIVIL’ JURISDICTION
As illustrated above, the Supreme Court’s rulings in Sosa and Kiobel largely narrowed the reach
of the ATS. While the Supreme Court in Kiobel acknowledged its previous ruling in Sosa, it
significantly reduced the relevant scope of the ATS in Sosa by applying the presumption against
extraterritoriality to the statute. Compared to prior ATS precedent, Kiobel provides no clear
understanding or guidance about what the ATS is or should be. The Kiobel Court, despite
decades of lower court precedent, viewed the ATS “neither as a critical Founding-era national
security statute nor as a modern international human rights statute.”474 It appears from the tone of
the Kiobel opinion that the Court was attempting to quash any remaining Filártiga precedent,
and at the same time, not overrule its previous holding in Sosa.475

(citing Kiobel, 133 S. Ct. at 1669, in which the Court suggested that even where ATS claims
touch and concern U.S. territory they still are required to do so with such substantial force to
supplant the application of the presumption against extraterritoriality)). Cf. Kiobel, 133 S. Ct. at
1669 (Kennedy, J. concurring in the judgment) (making it clear that “a number of significant
questions regarding the reach and interpretation of the [ATS]” still exist and as a consequence of
this the “proper implementation of the presumption against extraterritorial application may
require some further elaboration and explanation”); id. at 1669–70 (Alito, J. concurring in the
judgment) (recognizing that the concluding paragraph in the majority opinion “leaves much
unanswered” as well as conveys a “narrow approach”); id. at 1673 (Breyer, J. concurring in the
judgment) (observing that the Court had “[left] for another day the determination of just when
the presumption against extraterritoriality might be overcome”); Panlilio & Weiss, Supreme
Court Limits ATS Litigation (alleging that collectively these Kiobel majority and concurring
“opinions thus caution against concluding that Kiobel is a resounding death knell for ATS suits
against corporations—it may not have that immediate effect.”).
474
Lee, supra note 397, at 1668.
475
See id. (explaining that Kiobel “has the style and tone of a defensive opinion articulating
the U.S. territorial nexus test to minimize the damage of the Filártiga interlude as much as
possible without explicitly overruling its prior holding in Sosa. The lawyerly tool for doing so
was the presumption against extraterritoriality.”).
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Post-Kiobel ATS litigation informally fits into two categories, with the first category including
human rights advocates that are attempting to preserve as much of the modern human rights
statute as possible. Approaches have taken the form of reserving the ATS for suing foreign
nationals who carried out crimes abroad but are now residing in the United States, or as similarly
has been done with piracy, alleging that even after Kiobel, the ATS may be available for the
most heinous international crimes such as violations of the jus cogens norms of genocide and
torture (which is an international violation that is also actionable under the TVPA).476 Others are
attempting to safeguard corporate liability with respect to U.S. corporations who commit
violations since such companies would have a greater chance of meeting Kiobel’s “touch and
concern” standard for violations carried out by overseas subsidiaries.477

The second category, on the other hand, leans more toward a bright-line rule that limits ATS
claims to only U.S. nationals as defendants.478 This strategy is in some ways overlapping with
human rights advocates who hold a similar view relating to U.S. corporations as defendants,
despite a lack of an underpinning in original public meaning.479 Under such an approach there is
an added attraction of producing a law of nations claim by a foreign national under the ATS
pursuant to Article III alienage jurisdiction, which extinguishes any doubt regarding the
constitutionality of such ATS lawsuits.480 But regardless of which category a practitioner
pursues, a few facts remain—pure Filártiga foreign-cubed suits are dead, unfortunately, but
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Kiobel precedent, although unprecedented and unreasonably narrow, does not completely close
the door to ATS litigation for human rights abuses and is simply awaiting creative plaintiffs
ready to push the constraints of Kiobel. But caution must be rendered, because one wrong move
could plunge the ultimate axe into the ATS.

IV. CONCLUDING REMARKS ON PART THREE: THE USE OF UNIVERSAL
JURISDICTION IN THE UNITED STATES
The theory and practice of universal jurisdiction has a longstanding and controversial history
within the United States. While historically universal civil jurisdiction has been favored among
both the U.S. federal legislature and judicial system, the recent uptick in Congress enacting
statutes permitting U.S. courts to exercise universal criminal jurisdiction over core crimes of
international law other than piracy, may signify a trend toward justices relying more on federal
criminal law to invoke universal jurisdiction. Additionally, the recent trend in U.S. judicial
decisions significantly restricting circumstances for which federal courts may establish civil
universal jurisdiction over internationally recognized crimes under the Alien Tort Statute may
also indicate a shift away from allowing private actors to bring ATS suits and a shift toward
public actors bringing suits pursuant to criminal statutes, such as the Piracy Statute, Genocide
Implementation Act of 1987 or Torture Act. Thus, international human rights legal advocates,
scholars and practitioners may also need to shift their focus from universal civil jurisdiction to
criminal jurisdiction, and their reliance on private action to public action.

Lastly, although it is unfortunate that Filártiga foreign-cubed suits are completely dead, the
recent Kiobel precedent—which undoubtedly is unprecedented and unreasonably narrow—does
not totally shut the door to ATS litigation for human rights abuses. It is merely awaiting
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innovative and thoughtful judicial activism capable of pushing the restraints of Kiobel. However,
in concluding, it is important to proceed with caution when bringing ATS suits before U.S.
federal court. This is because one false step could be the final downfall of the ATS, and
ultimately the demise of the universal jurisdiction. Regardless, in order to deter impunity, the
use of universal jurisdiction to litigate human rights abuses in the United States must be viewed
as a potential avenue for non-nationals who are victims of the most heinous international crimes
without recourse to domestic legal remedies.
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• PART FOUR •
SPECIAL CONSIDERATIONS REGARDING UNIVERSAL JURISDICTION
Part Four of the Practice Guide considers special circumstances surrounding the use of universal
jurisdiction. Section I examines how universal jurisdiction is utilized within the International
Criminal Court when issuing warrants (Section I.A), as well as the role of ICC warrants in the
United States (Section I.B). Lastly, Section II discusses how the concept of universal jurisdiction
is implemented and exercised throughout various courts in Europe.

I. INTERNATIONAL CRIMINAL COURT WARRANTS AND THE USE OF
UNIVERSAL JURISDICTION
Written by Aurora Vasquez
This section takes a two-part approach to warrants issued by the International Criminal Court
(ICC warrants). First, it delves into what ICC warrants are, with particular consideration for how
they are issued and enforced (Section I.A). Second, the section specifically examines the ICC
warrant’s impact in the United States (Section I.B).

A. WARRANTS ISSUED BY THE INTERNATIONAL CRIMINAL COURT
1. WHAT IS AN ICC WARRANT?
A warrant issued by the International Criminal Court (an “ICC warrant”) is a warrant of arrest
for a “natural person” alleged to have committed a crime over which the ICC has jurisdiction.1
Specifically, the Rome Statute grants the ICC jurisdiction “over persons for the most serious

1

Rome Statute of the International Criminal Court, art. 25(1), entered into force Jul. 1,
2002, U.N. Doc. A/CONF.183/9 (1998) [hereinafter Rome Statute].
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crimes of international concern.”2 In turn, these crimes are defined within the Statute.3 Once
issued, an ICC warrant is used to effectuate “arrest and surrender” of the person named in the
warrant, to the ICC.4 Lastly, ICC arrest warrants remain in effect until the Court says otherwise.5

2. HOW IS AN ICC WARRANT ISSUED?
Articles 53 through 61 of the Rome Statute (Investigation and Prosecution) focus on several
factors that must be satisfied before a warrant can issue. Those factors fall into three basic
categories: jurisdiction, referral, and investigation.

2.1. Jurisdiction
If the ICC is to issue a warrant, it must first have jurisdiction over the person and the crime. As
to the person, age is of consequence because the ICC cannot assert jurisdiction over those who
commit an offense while under the age of eighteen.6 The offender however, need not be a
national of a State Party in order for the ICC’s jurisdiction to apply. That is—as a court of
“international legal personality”7 whose authority can extend around the globe—in addition to
having jurisdiction over the nationals of States Parties (without regard to where they committed
the offense), the ICC also has jurisdiction over anyone who commits a Rome Statute offense on
States Parties’ territory (without regard to the offender’s nation State).

2

Rome Statute, supra note 1, art. 1.
Id. art. 5.
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As to the offense, the ICC only has jurisdiction over a specific set of crimes. They are: 1) the
crime of genocide, 2) crimes against humanity, 3) war crimes; and 4) the crime of aggression.8
Additionally, in order for the ICC’s authority to attach, the crime in question must have been
committed after July 1, 2002; the date the Rome Statute came into force.9 Where a State becomes
Party after this date, the ICC’s jurisdiction automatically extends to crimes that took place on or
after the date the State became Party.10 However, a State that becomes Party to the Statute after
July 1, 2002 can issue a written declaration granting the ICC authority over crimes dating back to
that date.11 In no case however, may the Statute be applied retroactively to crimes that took place
before July 1, 2002.12

2.2. Referral
Even where jurisdiction exists, the ICC may only proceed where the crime(s) was brought to its
attention under one of three circumstances: A) where a State Party referred a Rome Statute crime
to the Prosecutor; B) where the United Nations Security Council referred a Rome Statute crime
to the Prosecutor; or C) where the Prosecutor initiated an investigation herself; referred to as
proprio motu in the Statute.13

8

Rome Statute, supra note 1, art. 5. See also ICC, Understanding the International
Criminal Court, 13, available at https://www.icc-cpi.int/iccdocs/pids/publications/uicceng.pdf.
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2.3. Investigation
Based on the information before the ICC Prosecutor, she must decide whether to initiate an
investigation.14 In turn, her examination must take three things into consideration: 1) whether the
information provides a “reasonable basis to believe that a crime within the jurisdiction of the
Court has been or is being committed,” 2) whether the emerging case would be admissible under
Article 17 of the Rome Statute, and 3) whether there are “substantial reasons to believe that an
investigation would not serve the interests of justice.”15

Even if the Prosecutor initiates the investigation, a warrant is not guaranteed. That is, only the
ICC’s Pre-Trial Chamber has the authority to issue a warrant.16 Before the Pre-Trial Chamber
can do so however, the Prosecutor must affirmatively request the warrant. In turn, the
Prosecutor’s application for an arrest warrant automatically triggers the Pre-Trial Chamber’s
Article 58 responsibilities:
•
•
•

14
15
16
17

Examination of the Prosecutor’s application and the evidence, along with any
other information so provided;
Satisfaction that reasonable grounds exist for believing the person subject to
the warrant has committed a crime within the Court’s jurisdiction; and
Satisfaction that an arrest is necessary for any of the following reasons: A) to
ensure appearance at trial, B) ensure the person subject to the warrant does not
interfere with the investigation or court proceedings, or C) to prevent the
person from continuing to commit the crime or a related crime.17

Rome Statute, supra note 1, art. 51.
Id.
Id. art. 58.
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Where a warrant has been issued, the Prosecutor can request an amendment in order to modify or
add additional crimes.18 If the Pre-Trial Chamber finds reasonable grounds to believe the person
committed the modified or additional offenses, they must amend the warrant.19 Lastly, once
issued, the warrant remains in effect until the ICC says otherwise.20 This means therefore, that
the ICC faces no statute of limitations and as a result ICC warrants can remain in effect for the
named person’s lifetime or until arrest is effectuated.21

3. CAN THE ICC ISSUE WARRANTS FOR NATIONALS OF NON-PARTY STATES?
Yes. Because the ICC’s jurisdiction extends to the gravest crimes against humanity and it only
exercises that jurisdiction where the State with original jurisdiction fails to act or cannot act, it is
able to issue warrants for any person who commits a Rome Statute offense. For this same reason,
the ICC need not secure the consent of a non-party before issuing a warrant for one of its
nationals. For example, where the United Nations Security Council makes the referral to the
ICC, all UN members are expected to help effectuate the warrant regardless of who is named on
its face and even if they have not yet ratified the Statute.

4. HOW ARE ICC WARRANTS ENFORCED?
The ICC does not have police powers. Thus, enforcement of ICC warrants comes in two basic
forms: 1) States Parties’ obligation to execute the warrant and 2) voluntary execution by nonParty States.

18
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4.1. Obligations of States Parties
In ratifying the Rome Statute, States Parties affirm that “the most serious crimes of concern to
the international community…must not go unpunished” and that it is their duty to exercise
criminal jurisdiction over those responsible for international crimes.22 That said, where a Party
with original jurisdiction over such a crime does not act or is unable to act, if the ICC also has
jurisdiction, it can step in. In turn, when the ICC steps in, States Parties are expected to enforce
its warrants because every State Party “accepts the jurisdiction of the Court” as it applies to the
crimes set forth in the Statute.23

Once an ICC warrant has issued, pursuant to Article 87 the ICC can request States Parties’
cooperation in enforcing it.24 To do so however, the ICC must use the channels designated by the
State at the time of its ratification, acceptance, approval or accession of the Statute.25 The
cooperation sought is typically for “arrest and surrender” of the person named in the warrant and
the request is expected to be honored where it meets the requirements of Article 91(2).
Alternatively, “where appropriate” requests to States Parties can also be made through the
International Criminal Police Organization.26

Article 91 identifies what information must be included in the transmittal requesting arrest and
surrender, such as a physical description of the person sought and a copy of the warrant.27
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Thereafter and pursuant to Article 59(1), a State Party that receives a request for arrest and
surrender must take “immediate steps to arrest the person in question in accordance with its laws
and the provisions of Part 9 [of the Rome Statute].”28

Found in Part 9, Article 86 obligates States Parties to cooperate fully with the ICC in its
prosecution of crimes within its jurisdiction.29 Article 89 does the same stating in part, “States
Parties shall, in accordance with the provisions of this Part and the procedure under their national
law, comply with requests for arrest and surrender.”30

Where a State Party (or non-party who has submitted itself to the ICC’s jurisdiction) does not
cooperate, the ICC has the option of referring it to the Assembly of States Parties, the United
Nations Security Council, or both.31 Specifically, the ICC can refer a non-cooperating State
where its inaction prevents the ICC from fulfilling its responsibilities.32 Referral to the Security
Council however, can only happen where the Security Council referred the underlying matter to
the ICC in the first instance.33

Referral to the Assembly of States Parties
A referral to the Assembly of States Parties triggers the Assembly’s obligation to consider “any
question related to non-cooperation.”34 In fulfilling its responsibilities, the Assembly of States
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Rome Statute, supra note 1, art. 59(1).
Id. art. 86.
Id. art. 89(1).
Id. art. 87(7).
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Parties is required to try to reach a decision via consensus.35 If consensus is not possible, the
Statute directs that for “decisions on matters of substance” there must first be a voting quorum
comprised of an absolute majority of States Parties. Thereafter, a vote by two-thirds of the
majority is necessary to make a decision.36

Referral to the United Nations Security Council
A referral to the United Nations Security Council triggers its responsibility to “maintain or
restore international peace and security.”37 This includes applying diplomatic pressure in the
hopes of stimulating compliance or more direct pressure such as through “complete or partial
interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means
of communication, and the severance of diplomatic relations.”38 The Security Council however,
also has the option of using armed forces. Specifically, where it is determined that the
aforementioned actions are not (or will not be) sufficient to prompt the target State into action,
the Security Council is empowered to “take such action by air, sea, or land forces as may be
necessary to maintain or restore international peace and security.”39 In turn, this includes
“demonstrations, blockade, and other operations by air, sea, or land forces of Members of the
United Nations.”40

Yet, there are a few narrow exceptions to a State Party’s obligation to immediately cooperate
with the ICC. For example, Article 90 contemplates competing requests—from the ICC and a
35
36
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State—for the arrest and surrender of the same person for the same crime.41 When this happens
and before taking action, the State receiving the request must notify both parties of the conflict.
In turn this triggers a number of other considerations including any treaty obligations that may
exist between the State receiving the request for extradition and the State making the request.42

4.2. Voluntary Cooperation by States Not Party to the Statute
Article 12(3) allows States not a Party to the Statute to submit themselves to the jurisdiction of
the ICC—even if such act is expressly limited to a particular offense—by “declaration” to the
ICC’s Registrar.43 A State that does so subjects itself, on the one hand, to the cooperation
requirements discussed above (as it relates to the crime at hand) while on the other, remaining a
non-party to the Statute. However, the Rome Statute does not require the ICC to wait for nonparty States to make an offer of cooperation. Rather, it gives them express authority to request
cooperation. Article 87(5)(a) states:
The Court may invite any State not party to this Statute to provide assistance
under this Part on the basis of an ad hoc arrangement, an agreement with such
State, or any other appropriate basis.44
In turn, where a State has entered into such an arrangement or agreement but then fails to
cooperate with the ICC, the State is subject to referral as previously discussed. Yet, there is
nothing in the Statute that prohibits a State that is both a non-party to the Statute and which has
also not officially agreed to offer assistance, from enforcing an ICC arrest warrant. Individual
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In some instances this can prove to be a catch-22 for the State receiving the request
because if it complies with the ICC’s request it could be violating its responsibilities under the
treaty.
43
Rome Statute, supra note 1, art. 12(3).
44
Id. art. 87(5)(a).
42

128

States however, are apt give careful consideration to the diplomatic impact of voluntary
enforcement of an ICC warrant.

B. INTERNATIONAL CRIMINAL COURT WARRANTS IN THE UNITED STATES
The United States has not ratified the Rome Statute. During the Clinton administration the
United States signed the Statute but did not submit it to the U.S. Senate for ratification.45
Thereafter, the Bush administration “un-signed” the statute in May 2002.46 The very fact that the
Rome Statute came into force in July 2002, however, prompted the United States to take
domestic measures to shield its nationals abroad from ICC prosecution; specifically, military
personnel and certain government officials.47 Today, U.S. federal law signed by President
George W. Bush remains in effect and no steps toward ratification of the Rome Statute have
been taken.

1. DO ICC WARRANTS HAVE FORCE OF LAW IN THE UNITED STATES?
No. Because the United States is not a Party to the Statute, the ICC does not have jurisdiction
over it and as a result, ICC warrants do not have force of law in the U.S. This however, can
change. Specifically, under Article 12 the United States has the option of voluntarily submitting
itself to ICC jurisdiction by filing a written declaration to that effect, with the Registrar.48 If this
should happen the ICC could not only exert jurisdiction, it can also compel cooperation from the
45

As a signatory to the Statute, the United States had the right to participate in gatherings of
the Assembly of States Parties as an observer pursuant to Rome Statute art. 112(1).
46
See, e.g., Archives of the U.S. Department of State, remarks of Marc Grossman to the
Center for Strategic and International Studies (May 6, 2002) noting the Bush administration’s
concerns with the Rome Statute, https://2001-2009.state.gov/p/us/rm/9949.htm (last visited Dec.
29, 2016).
47
22 U.S.C. §§ 7421-33 (2006).
48
Rome Statute, supra note 1, art. 12(3).
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United States on a request for arrest and surrender. The United States has never filed such a
declaration but the absence of one does not preclude the U.S. from taking action on an ICC
warrant.

For example, in 2013, when Congolese rebel general Bosco Ntagnada turned himself in to the
U.S. Embassy in Rwanda on an ICC warrant, the United States facilitated his transfer to the
Court.49 In explaining the United State’s decision to act despite not being a Party to the Statute,
Assistant Secretary Johnnie Carson stated, “Our not being a member of the ICC does not inhibit
us from trying to cooperate with them fully in areas where our principles and values are in full
alignment.”50 Despite this action, there does not appear to be a clear U.S. process for responding
to ICC warrants.

Rather, the closest process appears to be that related to extradition requests. The extradition
process in the U.S. is treaty-based and therefore, automatically involves the Office of
International Affairs, Office of the United States Attorney, a U.S. Magistrate or District Court,
the Office of the Legal Adviser for Law Enforcement and Intelligence, and the Department of
State.51 Among these parties, the Department of State—specifically the Secretary of State—has
the final say on whether a person will be extradited. As part of her decision-making process, the
Secretary must take into consideration more than the legal documents before her. Rather, careful

49

See Transcript of teleconference with Assistant Secretary Johnnie Carson (May 20,
2013),
https://kinshasa.usembassy.gov/mobile//communiques-english-03212013.html
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visited Dec. 29, 2016).
50
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See U.S. Attorney’s Manual, Title 9, https://www.justice.gov/usam/usam-9-15000international-extradition-and-related-matters#9-15.600 (last visited Dec. 29, 2016).
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consideration must also be given to the impact extradition will have on the United States’
international interests and affairs.

This approach does not wholly square with a request for arrest and surrender on an ICC warrant
however, as under the Rome Statute “surrender” of a person is not akin to extradition. That is,
the Statute specifically defines surrender as turning a person over to the Court.52 Extradition on
the other hand, is defined as turning a person over to another State pursuant to the terms of a
treaty, convention, or national legislation.53 Despite this distinction, because there is no clear
process for a U.S. to respond to an ICC warrant, when faced with the question of surrendering a
person to the ICC, the U.S. is apt to employ an extradition-like analysis. Yet, if the Secretary
must consider the impact action will have on the United State’s international interests and affairs,
it follows she must also consider the impact of inaction. Thus, the distinction between surrender
and extradition coupled with the possible negative impacts of inaction, may pose interesting
possibilities for practitioners of international law as it relates to U.S. Enforcement of ICC
warrants.

2. SHORT OF RATIFYING THE ROME STATUTE IS THE UNITED STATES SUBJECT TO ANY OTHER
INSTRUMENT OR NORM OBLIGATING IT TO EXECUTE ICC WARRANTS?
Maybe. A core governing principle in international law is that a State cannot be bound by a
treaty to which it is not a party. For that reason, the Rome Statute is carefully crafted so as not to
obligate non-parties to enforce ICC warrants, especially where a national of a non-party is the

52
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person named.54 Yet, where an ICC warrant exists there may be ways to pressure the United
States to enforce it.

2.1. United Nations Security Council
While the United States has put some distance between its nationals and the jurisdiction of the
ICC by refusing to ratify the Rome Statute, it is not wholly beyond the reach of the court. As
previously discussed, the Statute allows the U.N. Security Council to compel cooperation with
the ICC where two preconditions are met: 1) the Security Council must have referred the matter
underlying the ICC warrant to the Prosecutor and 2) the State being compelled to cooperate must
be a member of the United Nations.55 Where these factors have been met and a State receives a
request for cooperation from the ICC but refuses cooperation, the Security Council can take
action.56 For example, in May 2007 the Pre-Trial Chamber issued warrants for several Sudanese
nationals—including Omar Al Bashir—as part of the ICC’s Darfur investigation.57 It then sent
requests for cooperation to the Sudanese government, among others. Sudan is not States Parties
to the Rome Statute, yet it was still expected to cooperate because it is a U.N. member and the
Darfur matter was referred to the ICC by the United Nations Security Council. However, the
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Rather, by incorporating complementarity and national criminal jurisdiction, the Statute
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power to compel cooperation will not produce immediate results if the subject government still
refuses to enforce the warrant, as did the Sudanese.58

In theory therefore, the United States can be pressured by the Security Council to comply with an
ICC request for cooperation. If faced with such pressure, the United States may choose to
cooperate; especially where the person named is not a U.S. national or someone whose surrender
would injure the United States’ international interests or affairs, for example. In practice
however, because the United States is a charter member of the U.N. and one of five permanent
members of the Security Council, the Security Council is not apt to use its authority under
Article 13(b) of the Rome Statute to compel cooperation. Yet, because a request for cooperation
from the Security Council would put any subsequent U.S. inaction on the national stage, the
United States could opt to enforce the warrant.

2.2. International Criminal Police Organization
In certain circumstances, ICC warrants can be transmitted via the International Criminal Police
Organization (Interpol).59 In turn, where a matter is urgent Interpol can issue a “Red Notice”
however, the agency does not have dedicated agents to effectuate warrants.60
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The United States recognizes Red Notices as the “closest instrument to an international arrest
warrant in use today;” a position it has held even after the emergence of the ICC.61 Interpol
warrants of any kind are understood to be requests for extradition and are therefore, examined by
the United States with an eye for extradition treaty responsibilities. For this reason, an Interpol
approach to an ICC warrant will not, in and of itself, compel the United States to act. However,
because Interpol warrants are shared widely and internationally, it too can put U.S. failure to
enforce an ICC warrant on the international stage, perhaps pressuring the United States into
action.

3. CAN INDIVIDUALS (OR ORGANIZATIONS) TRIGGER ISSUANCE OF AN ICC WARRANT FOR AN
ALLEGED PERPETRATOR PRESENT IN THE UNITED STATES?
Yes. Article 13 allows the Prosecutor to initiate an investigation propio motu.62 That is, because
she can decide on her own whether to initiate an investigation, she can also receive information
alleging a Rome Statute crime has occurred, from anyone. Thus, individuals (or organizations)
can submit information to the Prosecutor regarding Rome Statute violations committed by
persons present in the United States (including citizens and foreign nationals). This does not
guarantee a warrant will be issued however, because the Prosecutor can elect not to investigate.
Moreover, even where she does investigate, she can also decide not to request a warrant from the
Pre-Trial Chamber. This does not mean practitioners of international law should not
affirmatively seek to trigger ICC warrants, as there may be paths for pressuring the United States
to enforce them.
61
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4. CAN INDIVIDUALS COMPEL ENFORCEMENT OF AN EXISTING ICC WARRANT WHEN THE SUBJECT
IS IN THE UNITED STATES?
Maybe. The United States cannot be required to enforce ICC warrants because it is not a State
Party. Where the subject of an ICC warrant is in the United States however, it may be possible
for individuals to pressure the U.S. to take action. This may be possible as a result of the
Statute’s distinction between surrender and extradition.63 Specifically, because handing a person
over to the ICC is not tantamount to extradition, there may be room for the U.S. to take action
without violating any extradition treaty obligations. Even so, whether the United States can be
pressured into enforcing an ICC warrant is apt to be greatly impacted by who is named in the
warrant and whether the person is a foreign or U.S. national.

4.1. Triggering Enforcement of ICC Warrants for Foreign Nationals Present in the U.S.
No matter who prompted the Pre-Trial Chamber to issue a warrant, as discussed in the previous
section, the United States remains free of the obligation to act. That does not mean however, that
the United States will avoid enforcing an ICC warrant in every case. For example, where the
person named on the ICC warrant is a foreign national who is present in the United States, the
U.S. could choose to enforce the warrant if doing so does not harm its international interests and
affairs. Moreover, because under the Statute the United States can grant the ICC jurisdiction
limited specifically to the crime at hand, choosing to enforce an ICC warrant against a foreign
national on its territory will not automatically extend ICC jurisdiction to U.S. nationals. Should
the United States elect not to enforce an ICC warrant of its own volition, additional options
remain.
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Action Through Public Pressure
Individuals and organizations could also elect to take their concerns directly to the United
Nations. While this guide does not explore the process for testifying before the U.N., using the
world’s stage to expose the fact that the U.S. is refusing to enforce an ICC warrant when the
named person is well within its reach could trigger international pressure. In turn, the impact of
this type of pressure could be particularly hard felt by the United States because it is a charter
member to the U.N. Plus, in refusing to ratify the Rome Statute for fear that a politically
motivated Prosecutor could choose to unfairly focus on the United States, the U.S. government
claimed that so much as an improper investigation could cause grave injury to the country’s
international interests and affairs For this reason, practitioner’s efforts to expose the United
States’ inaction through this method could be impactful.

Action Through U.S. Courts
For all the reasons previously discussed, there is not a clear path for individuals or organizations
to use U.S. courts to compel the United States to enforce an ICC warrant. However, it may be
possible for individuals to force the United States’ hand where the foreign national who is (or
will be) named on an ICC warrant is residing in the country.

For instance, it is well settled that U.S. residents can file civil suit against a person who
committed human rights abuses against them overseas. In the matter of Yousuf v. Samantar for
instance, former Somali nationals now lawfully present in the United States, filed suit against a
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former leader in the Siad Barre regime.64 Plaintiffs asserted Samantar, also lawfully present in
the United States, personally ordered various human rights abuses by the military and others
under his command. Plaintiffs’ claims were grounded in the Torture Victim Protection Act of
1991 and the Alien Tort Statute, 28 USC 1350.

When a government official—current or former—is brought before the U.S. courts to answer for
crimes alleged to have been committed while in office, two things commonly happen: the
defendant claims immunity and the United States intervenes. Focusing solely on the latter point,
the United States’ interest in the question of immunity is not wholly unrelated to its reason for
refusing to ratify the Rome Statute; that is, the impact criminal prosecution will have on the
country’s international interests and affairs. Thus and even though it did not do so in the
Samantar case, it is not uncommon for the United States to come down on the side of immunity.
Therefore, where a domestic suit can be brought for crimes of Rome Statute level, if there were
also an ICC warrant in effect for the defendant, the United States might prefer to surrender the
person rather than having to argue immunity itself.

Of course, the utility of the U.N. and court scenarios are limited by how likely a person—who
knows s/he may rightly become the subject of an ICC warrant—is to enter the United States.
Moreover, should either of these approaches ever succeed, practitioners’ ability to use them will
be short lived. Specifically, because these scenarios hinge on the subject of the warrant being
physically present in the United States, if practitioners experience success employing them,
64

See, e.g., Yousuf v. Samantar No. 1:04-cv-1360-LMB-JFA (E.D. Va. Feb. 2, 2007), ECF
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individuals who are (or could be) the subject of an ICC warrant will not travel to the United
States.

4.2. Triggering Enforcement on ICC Warrants for U.S. Nationals Present in the U.S.
Again, presuming an individual or an organization was able to trigger an ICC warrant as
previously discussed, if that warrant names a U.S. national, the United States is not apt to take
action. Moreover, it can refuse to act because it is not Party to the Rome Statute. One reason it
has refused to ratify the Statute is to avoid giving the ICC authority to prosecute its nationals—in
particular military personnel and high-level government officials—without its consent.

For example, soon after the Rome Statute came into force U.S. President George W. Bush signed
into law the American Service Members Protection Act.65 This law shields U.S. military
personnel and certain government officials from prosecution by the ICC. Specifically, in Section
2002 the ASPA states, in part:
(7) Any American prosecuted by the International Criminal Court will, under the
Rome Statute, be denied procedural protections to which all Americans are
entitled under the Bill of Rights to the United States Constitution, such as the
right to trial by jury.
(8) Members of the Armed Forces of the United States should be free from the
risk of prosecution by the International Criminal Court, especially when they
are stationed or deployed around the world to protect the vital national
interests of the United States. The United States Government has an obligation
to protect the members of its Armed Forces, to the maximum extent possible,
against criminal prosecutions carried out by the International Criminal Court.
(9) In addition to exposing members of the Armed Forces of the United States to
the risk of international criminal prosecution, the Rome Statute creates a risk
65
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that the President and other senior elected and appointed officials of the
United States Government may be prosecuted by the International Criminal
Court. Particularly if the Preparatory Commission agrees on a definition of the
Crime of Aggression over United States objections, senior United States
officials may be at risk of criminal prosecution for national security decisions
involving such matters as responding to acts of terrorism, preventing the
proliferation of weapons of mass destruction, and deterring aggression. No
less than members of the Armed Forces of the United States, senior officials
of the United States Government should be free from the risk of prosecution
by the International Criminal Court, especially with respect to official actions
taken by them to protect the national interests of the United States.66

Thus, if a U.S. national were to be named in an ICC warrant, using the methods described
previously the United States might be pressured into prosecuting the named person for at least
two reasons: 1) to avoid surrendering the person to the ICC themselves; or 2) to avoid giving
another State opportunity to enforce the warrant. Given the absence of a record of prosecution
against its nationals for crimes of international concern and the ASPA however, it is unlikely the
United States will take action of its own volition.

The more likely outcome is that the United States will not enforce an ICC warrant naming a U.S.
national even when that national is present in the United States.67 Blanket inaction however,
creates impunity for “the most serious crimes of international concern;” the very crimes the ICC
seeks to prosecute. In turn, if by refusing to act the Untied States is institutionalizing impunity, it
begs the question as to whether its inaction runs afoul of an international instrument to which the
country is subject or to which it otherwise adheres.
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Vienna Convention on the Law of Treaties
The United States is not Party to the Vienna Convention on the Law of Treaties but became a
signatory in 1970.68 Moreover, according to the United States Department of State, the U.S.
considers much of the Vienna Convention to represent customary international law.69 In turn, the
Vienna Convention specifically prohibits States from engaging in acts that would defeat the
object and purpose of a treaty, which it has signed, until it makes its intention not to ratify,
clear.70

Thus, if any existing treaty which the United States has signed can be construed to require State
action—such as through the principle of universal criminal jurisdiction—U.S. practitioners of
international law may be able to use the Vienna Convention to pressure the U.S. to take action on
an ICC warrant naming a U.S. national.71/72 However, where the U.S. has merely signed a treaty

68

Vienna Convention on the Law of Treaties, art. 53, May 23, 1969, 1155 U.N.T.S. 344
[hereinafter VCLT]. The VCLT entered into force on January 27, 1980. See also U.S.
Department of State, Treaties Pending in the Senate, https://www.state.gov/s/l/treaty/pending/
(updated as of Sept. 22, 2016) (last visited Dec. 29, 2016).
69
See U.S. Department of State, Office of the Legal Advisor, Vienna Convention on the
Law of Treaties, https://www.state.gov/s/l/treaty/faqs/70139.htm (last visited Dec. 29, 2016).
70
VCLT, supra note 1, art. 18.
71
A handful of treaties require States Parties to use Universal Jurisdiction but the U.S. has
neither ratified nor signed most. See generally Geneva Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field, Aug. 12, 1949, 75 U.N.T.S.
31; Geneva Convention for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, 75 U.N.T.S. 85; Geneva
Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 75 U.N.T.S. 135;
Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12,
1949, 75 U.N.T.S. 287; G.A. Res. 3068 (XXVIII), annex, International Convention on the
Suppression and Punishment of the Crime of Apartheid (Nov. 30, 1973); Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984, 1465
U.N.T.S. 85 (entered into force for the United States on Nov. 20, 1994); International
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but not ratified it, pursuant to the Vienna Convention it can clarify its intent not to ratify and in
that way relieve itself from a potential Vienna Convention violation.73

Lack of precedent as it relates to this approach should not prevent practitioners from seeking to
trigger the issuance of ICC warrants naming U.S. nationals however, especially where
diplomatic considerations prevent States from seeking to trigger such warrants on their own.
Rather, triggering ICC warrants is an important first step because even if the United States
refuses to enforce a warrant naming a U.S. national for example, it can be enforced by States
Parties or by any other State electing to exercise universal criminal jurisdiction once a warrant
has been issued.74

Convention for the Protection of All Persons from Enforced Disappearance, Dec. 20, 2006, 2716
U.N.T.S. 3.
72
See U.S. Department of State, Office of the Legal Advisor, Treaties in Force (Jan. 2016).
https://www.state.gov/s/l/treaty/tif/ (last visited Dec. 29, 2016).
73
Fear of violating Article 18 of the Vienna Convention on the Law of Treaties is what
prompted President George W. Bush to “un-sign” the Rome Statute.
74
A non-party State’s decision to exercise jurisdiction however, will be impacted by any
existing treaty with the United States as commonly, treaties require a state to give consent before
prosecution of one of its nationals can take place. As to States Parties, there may be a conflict
between Rome Statute obligations to effectuate arrest and surrender and existing treaties with the
United States.
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II. UNIVERSAL JURISDICTION IN EUROPE
Written by Monica Li

The vast majority of European countries have ratified the Rome Statute of the International
Criminal Court (the “Rome Statute”),1 and the entry into force of the Rome Statute in 2002
spurred many of the states parties to pass legislation implementing the provisions of the Rome
Statute into their criminal codes. More specifically, the Rome Statute is designed so that the
duty to prosecute grave international crimes lies first with the individual states, and only when
states are “unwilling or unable”2 to prosecute does the International Criminal Court (ICC) have
jurisdiction. The Rome Statute therefore calls on each of the states to “exercise its criminal
jurisdiction over those responsible for international crimes.”3 Further, the Rome Statute requires

1

Using the widest definition of countries that may be considered part of Europe, including
countries that have only a small portion of their territory in Europe, only Belarus, Vatican City,
Azerbaijan, Turkey, and Kazakhstan have not signed the treaty. Monaco and Armenia have
signed but not ratified the treaty. Russia signed the treaty but later provided notice of its
withdrawal. Ukraine adopted constitutional amendments that will allow it to accede to the treaty,
but the amendments have not yet taken effect. Ukraine has also voluntarily given the ICC
jurisdiction over alleged crimes committed in Ukraine since November 21, 2013. See Jasmine
Herlt & Hugh Williamson, Human Rights Watch Letter to Prime Minister Justin Trudeau,
HUMAN RIGHTS WATCH (Jul. 9, 2016), https://www.hrw.org/news/2016/07/12/human-rightswatch-letter-prime-minister-justin-trudeau. See International Criminal Court [ICC], The States
Parties to the Rome Statute, International Criminal Court, https://asp.icccpi.int/en_menus/asp/states%20parties/western%20european%20and%20other%20states/Pages/
western%20european%20and%20other%20states.aspx (last visited Feb. 21, 2017), for a list of
states parties to the Rome Statute.
2
Rome Statute of the International Criminal Court, art. 17, opened for signature Jul. 17,
1998, 2187 U.N.T.S. 90 [hereinafter Rome Statute]. The principle that the International Criminal
Court’s jurisdiction is secondary to the jurisdiction of the member states is generally referred to
as “complementarity.”
3
Id. pmbl., ¶ 6. While the Statute can only function as intended if the states parties take it
upon themselves to prosecute grave international crimes in their national courts, there is no
explicit requirement in the Statute that states parties must implement legislation requiring their
national courts to prosecute such crimes. By contrast, the requirement for states parties to
cooperate with ICC investigations and prosecutions is explicitly declared in the Statute. The
differing treatment of the complementarity and cooperation principles in the Statute may account
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states parties to “ensure that there are procedures available under their national law for all of the
forms of cooperation which are specified” under Part IX of the Rome Statute, regarding
cooperation with the International Criminal Court in its investigation and prosecution of crimes.4

While the process of implementing the Rome Statute in the domestic laws of each of the states
parties has been an ongoing (and slow) process, most of the European states parties have
implemented laws that bring their domestic criminal justice systems in line, or at least more in
line, with the requirements of the Rome Statute.5 For example, in Germany, beginning in 1999,
experts from the Federal Ministry of Justice, Foreign Office, and Federal Ministry of Defense,
and outside academic experts, formed a working group to prepare drafts of the Code of Crimes
Against International Law (“Völkerstrafgesetzbuch” or “VStGB”), in anticipation of the entry
into force of the Rome Statute.6 The Federal Parliament adopted the VStGB on June 30, 2002,
setting out punishments for “Crimes against International Law,” which are defined to include
genocide, crimes against humanity, and war crimes,7 “even when the offence was committed
abroad and bears no relation to Germany.”8 Thus, in response to the Rome Statute, the German
Federal Parliament implemented legislation not only ensuring that genocide, crimes against

for some of the differences in the varying ways that states parties have implemented the Statute
in their domestic laws.
4
Rome Statute, supra note 2, art. 88.
5
See AMNESTY INTERNATIONAL, INTERNATIONAL CRIMINAL COURT: ROME STATUTE
IMPLEMENTATION REPORT CARD: PART ONE (May 1, 2010), available at
https://www.amnesty.org/en/documents/IOR53/011/2010/en/, for a summary of implementing
legislation passed by states parties as of 2010.
6
Michael Gebauer, Preliminary Remarks, MAX PLANCK INST. FOR FOREIGN AND INT’L
CRIMINAL LAW, https://www.mpicc.de/files/pdf1/bmjvorwortenglish.pdf (last visited Feb. 21,
2017).
7
Act to Introduce the Code of Crimes against International Law art. 1, Jun. 26, 2002,
(Brian Duffett, trans.) (Ger.), available at https://www.mpicc.de/files/pdf1/vstgbleng2.pdf.
8
Id. art. 1, § 1.
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humanity, and war crimes could be prosecuted in German courts, but also making clear that
German courts could exercise universal jurisdiction with respect to such prosecutions.

However, not all countries implemented legislation providing for pure universal jurisdiction, as
Germany did, with “pure” universal jurisdiction referring to, “an assertion of jurisdiction based
solely on the universal concern character of the crime, without more.”9 Furthermore, although
the VStGB gives German courts broad jurisdiction, the use of the law for pure universal
jurisdiction cases remains at the discretion of prosecutors, who thus far have shown great
hesitation in employing the law at all.10

Besides prosecutorial reticence in using the new laws concerning international crimes, some
European states or their courts have curtailed the jurisdictional reach of these laws, either
through changes to the law in response to political pressure, or in the case of courts, by reading
the laws narrowly. Here, we will look at the experience of Spain and Belgium as examples of the
impact of domestic and international politics on universal jurisdiction statutes. We will see as
well that despite the challenges to the prosecution of universal jurisdiction cases, developments
in the field have nonetheless slowly advanced the practice of investigating and prosecuting
universal jurisdiction cases.

9

Sienho Yee, Universal Jurisdiction: Concept, Logic and Reality, in RESEARCH
HANDBOOK ON JURISDICTION AND IMMUNITIES IN INTERNATIONAL LAW 76, 81 (Alexander
Orakhelashvili ed., 2015).
10
See Wolfgang Kaleck, German International Criminal Law in Practice: From Leipzig to
Karlsruhe, in INTERNATIONAL PROSECUTION OF HUMAN RIGHTS CRIMES 93, 93–112 (Wolfgang
Kaleck, Michael Ratner, Tobias Singelnstein & Peter Weiss eds., 2007), for a detailed look at the
few universal jurisdiction cases that have arisen in Germany, and the legal rationales that
ultimately prevented those cases from advancing.
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Recognizing that each country has its own history and peculiarities with respect to the legislation
and application of universal jurisdiction, what follows is a general overview of the development
of universal jurisdiction in Europe, with special attention paid to newer practices that have been
implemented in various countries. In addition, it goes without saying that the criminal justice
systems in European countries operate rather differently from the U.S. criminal justice system,
and accordingly we have highlighted a few considerations that U.S.-based practitioners should
bear in mind when researching universal jurisdiction practices in European countries.

A. HISTORICAL OVERVIEW OF UNIVERSAL JURISDICTION PROSECUTIONS IN EUROPE
1. PIONEERING CASES IN SPAIN
Spanish courts set several “pioneering” precedents for universal jurisdiction prosecutions in
Europe,11 including the Scilingo case, which was the first fully litigated trial concerning crimes
against humanity committed outside the country asserting jurisdiction, and which resulted in a
conviction and lengthy sentence.12 Perhaps more famously, a Spanish court also requested
extradition of Augusto Pinochet for alleged crimes committed in Chile, although the alleged
crimes in Pinochet were never actually tried in Spain or anywhere else, due to Pinochet’s failing
health.13
While Spain was a pioneer in universal jurisdiction prosecutions, it was also a bit of an outlier.
First, the possibility of litigating universal jurisdiction cases in Spain was codified long before
the entry into force of the Rome Statute. The passage of the Organic Act No. 6/1985 of 1 July
11

Peter Weiss, The Future of Universal Jurisdiction, in INTERNATIONAL PROSECUTION OF
HUMAN RIGHTS CRIMES 29, 31 (Wolfgang Kaleck, Michael Ratner, Tobias Singelnstein & Peter
Weiss eds., 2007).
12
Id.
13
Chile’s Gen Pinochet Dies at 91, BBC NEWS (Dec. 11, 2006, 00:53 AM),
http://news.bbc.co.uk/2/hi/americas/6167237.stm.
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(“Organic Act No. 6/1985”) regarding the judiciary14 granted Spanish courts “jurisdiction over
acts committed by Spanish nationals or foreigners outside the national territory, where those acts
are classified as one of the following offences under Spanish criminal law: (a) Genocide [… and]
(g) Any other crime which should be prosecuted in Spain pursuant to an international treaty or
agreement.”15 Roughly a decade following the 1985 entry into force of Organic Act No. 6/1985,
activists and victims began making using of the universal jurisdiction provisions in the law, and
12 cases came before the National High Court (Audiencia Nacional) to at least the preliminary
investigation stage, before amendments to the law in 2009 significantly curtailed universal
jurisdiction cases in Spain.16

Second, one particular judge, Baltasar Garzón, was instrumental in allowing universal
jurisdiction prosecutions to move forward, having been the judge who issued the arrest warrants
for the Pinochet17 and Scilingo18 cases—the first two cases to be pursued before the National
High Court under the universal jurisdiction provisions of Organic Act No. 6/1985.19 Garzón is a

14

U.N. GAOR, Sixth Committee, 71st Sess., Contribution of Spain on the Topic ‘The Scope
and Application of the Principle of Universal Jurisdiction’, 1 (Feb. 22, 2016) [hereinafter Spain
Submission to U.N. GAOR, Sixth Committee, 71st Sess.], available at
http://www.un.org/en/ga/sixth/71/universal_jurisdiction/spain_e.pdf.
15
Id. at 2; see also Organic Law 6/1985 of 1 July on Judicial Power art. 23.4 (L.O.P.J.
1985, 6) (Spain).
16
U.N. GAOR, Sixth Committee, 66th Sess., The Scope and Application of the Principle of
Universal Jurisdiction: Information Provided by Spain, 11–12 (2011) [hereinafter Spain
Submission to U.N. GAOR, Sixth Committee, 66th Sess.], available at
http://www.un.org/en/ga/sixth/66/ScopeAppUniJuri_StatesComments/Spain%20(S%20to%20E).
pdf.
17
Raphael Minder & Marlise Simons, Prominent Rights Judge Is Convicted in Spain, N.Y.
TIMES (Feb. 9, 2012), http://www.nytimes.com/2012/02/10/world/europe/baltasar-garzonprominent-rights-judge-convicted-in-spain.html.
18
Spain Tries Argentine Ex-officer, BBC NEWS (Jan. 14, 2005, 3:25 PM),
http://news.bbc.co.uk/2/hi/americas/4173215.stm.
19
Spain Submission to U.N. GAOR, Sixth Committee, 66th Sess., supra note 16, at 11–12.
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controversial figure who attracted and perhaps courted a great deal of attention for these two
cases, as well as inquiries into corruption in Spain and crimes committed by the Franco regime.
He was convicted in 2012 by the Spanish Supreme Court of having illegally ordered a wiretap in
a corruption case and was thereby suspended from the courts for 11 years, a decision which some
human rights advocates considered to be politically motivated and retaliatory.20

Garzón’s

willingness to advance cases against politically powerful individuals or cases dealing with
politically sensitive topics, both domestic and international, is atypical, and certainly a
contributing factor to Spain’s status as a pioneer in the use of universal jurisdiction.21

2. POLITICAL PRESSURE AND SCALING BACK OF UNIVERSAL JURISDICTION
As mentioned above, in 2009 the Spanish government amended Organic Act No. 6/1985 to place
restrictions on the availability of universal jurisdiction.22 While “crimes against humanity” were
added to the list of punishable offenses, the amendments required it to “be established that the
alleged perpetrators are present in Spain, that there are victims of Spanish nationality or that
there is some relevant link with Spain and, in any event, that no other competent country or

20

Minder & Simons, supra note 17.
See generally Human Rights Abusers in Franco-era Spain Could Be Tried in Argentina,
THE GUARDIAN (Nov. 2, 2014), https://www.theguardian.com/world/2014/nov/02/buenos-airesspain-franco-argentina. A further interesting point regarding Spanish universal jurisdiction cases:
The Scilingo case dealt with crimes committed in Argentina and the defendants was Argentine.
When Spanish courts began to stall the proceedings regarding allegations against members of the
Franco regime, Spanish victims turned to Argentine courts, where a judge then turned the tables
on Spain and issued extradition orders against 20 Spanish officials.
22
See Spain Submission to U.N. GAOR, Sixth Committee, 71st Sess., supra note 14, at 1,
for a summary of the various changes that were made to Organic Act No. 6/1985 over time.
21
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international court has initiated proceedings, including an effective investigation and, where
appropriate, prosecution, of such crimes.”23

Further amendments were made in 2014, which, among other changes, expanded the categories
of punishable crimes to include “crimes against protected persons or property in situations of
armed conflict,” but required that such proceedings, as well as proceedings for the existing
categories of genocide and crimes against humanity, only be “brought against a Spanish national,
a foreign national who habitually resides in Spain or a foreign national present in Spain whose
extradition has been refused by the Spanish authorities.”24 Torture “and other offences against
moral integrity” were also added as punishable offenses, but they are only prosecutable if the
accused is a Spanish national, the victim was a Spanish national at the time of the crime, and the
accused is present on Spanish territory.25

There is an additional provision in the 2014

amendments that any then in-progress proceedings be stayed until it could be determined that
those proceedings met the requirements of the revised law, which effectively stayed both
pending proceedings involving China (Tibet and Falun Gong) and the Rwanda case.26

The prosecutions of universal jurisdiction cases in Spain were affected by the stances of the
political parties in power at the time. In 2000, Spanish courts began to push back against
universal jurisdiction prosecutions, with the Supreme Court holding 8-7, in a 2003 ruling with
respect to the Guatemalan genocide case brought by activist Rigoberta Menchú, that only cases
23

Spain Submission to U.N. GAOR, Sixth Committee, 71st Sess., supra note 14, at 4; see
also Organic Law 1/2009 of 3 November, Amendments to the Organic Law 6/1985 Law on
Judicial Power (L.O.P.J. 2009, 1) (Spain).
24
Id.; see also Organic Law 1/2014 of 13 March (L.O.P.J. 2014, 1) (Spain).
25
Spain Submission to U.N. GAOR, Sixth Committee, 71st Sess., supra note 14, at 5.
26
Id. at 8.
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with a clear link to Spain could proceed.27 But with the Socialist Workers’ Party winning the
elections in March 2004, the courts began to turn around.28

In April 2004, the Public

Prosecutor’s Office argued for a lengthy sentence in the Scilingo case, and the judicial panel
found, on the basis of public international law, that Scilingo was guilty of crimes against
humanity (the original charge had been genocide, which the court held to be a subset of crimes
against humanity).29 Then in 2005, the Constitutional Court overruled the Supreme Court’s
earlier holding in the Guatemalan genocide case and held, among other things, that customary
international law did not require a nexus to Spain; the language in Organic Act No. 6/1985
required only that the suspect not have been convicted, acquitted, or pardoned abroad; while the
suspect cannot be tried in absentia, the investigation could proceed without the presence of the
suspect; and prosecutions for genocide could not be limited to cases where the victims were
Spanish citizens, as that would be contradictory to the underlying aims of punishing genocide
(i.e. genocide is a crime against humanity as a whole and not just against Spanish nationals).30
Eventually, the Spanish government decided to change course again by implementing the 2009
amendments, a move that human rights advocates denounced as caving in to political and
diplomatic pressures.31

This was followed by the 2014 amendments made by the new

27

Naomi Roht-Arriaza, The Pinochet Effect and the Spanish Contribution to Universal
Jurisdiction, in INTERNATIONAL PROSECUTION OF HUMAN RIGHTS CRIMES 113, 118 (Wolfgang
Kaleck, Michael Ratner, Tobias Singelnstein & Peter Weiss eds., 2007).
28
Id. at 120.
29
Id.
30
Id. at 120–22.
31
Steve Kingstone, Spain Reins in Crusading Judges, BBC NEWS (June 25, 2009, 11:01
PM), http://news.bbc.co.uk/2/hi/8119920.stm. It is worth noting as well that at the time the 2009
amendments were made, investigations had begun involving high-ranking Chinese, U.S., and
Israeli officials (see “The scope and application of the principle of universal jurisdiction:
information provided by Spain”). Additionally, it is likely that Judge Garzón’s eagerness to try
Spanish officials for corruption and crimes under Franco made him a political target, and
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conservative government of Mariano Rajoy, which added requirements that the accused persons
must be located in Spain and which stayed the then-pending prosecutions.32

Although Judge Garzón attracted significant attention, often negative, for his willingness to
pursue universal jurisdiction cases, fears that the law would be abused were arguably unfounded,
or at least premature. Between the issuance of the Pinochet warrant in 1998 and the 2009
amendments, 12 cases made it at least to the investigation stage before the National High
Court,33 which is the court of first instance in international criminal cases.34 While this number
was not insignificant, it is not high enough to indicate an abuse of process, considering the
timespan and the fact that not all cases actually made it to trial. Furthermore, in several of the 12
cases, the victims were Spanish citizens, so the prosecutions did maintain a connection to
national interests.35

Similar to Spain, Belgium also had a universal jurisdiction law pre-dating the Rome Statute,
which was ultimately changed in response to political pressures. The Belgian law of June 16,
1993, as amended by the law of February 10, 1999 (the “War Crimes Law”), set forth that
genocide, crimes against humanity, torture, and other serious offenses would be punishable by
Belgian courts “irrespective of where such breaches have been committed.”36 The War Crimes

although those cases were not in any way universal jurisdiction cases, Garzón’s political
opponents may have been motivated to undercut his actions more generally.
32
Spain Submission to U.N. GAOR, Sixth Committee, 71st Sess., supra note 14, at 4.
33
Spain Submission to U.N. GAOR, Sixth Committee, 66th Sess., supra note 16, at 11–12.
34
Id. at 2.
35
Id. at 12.
36
Act of 1999 Concerning the Punishment of Grave Breaches of International
Humanitarian Law art. 7 (Belg.), Refworld (unofficial translation), available at
http://www.refworld.org/docid/3ae6b5934.html.
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Law lay dormant for several years, and it did not gain notoriety until 2001, when a complaint
stemming from the Sabra and Shatila massacre was raised against Ariel Sharon, among others.
A great deal of advocacy and political movement ensued, from both members of government and
human rights advocates.37 Initially, the U.S. remained quiet in pressuring Belgium to drop the
case against the Israeli defendants38 and limit the application of the universal jurisdiction
provisions, possibly working indirectly through the American Chamber of Commerce to
convince the Belgian Association of Enterprises that the universal jurisdiction provisions were
against Belgian business interests.39 But on March 18, 2003, a complaint was filed against
George Bush, Sr. by Iraqi refugees in Belgium for alleged war crimes committed during the first
Gulf War. As a result, the U.S. government openly intervened and sided with Israel on the
matter of universal jurisdiction.40 The U.S. employed not only diplomatic pressure, but also
economic pressure, which it was in a significantly better position to do than Israel, as rumors
spread that the U.S. would move NATO headquarters out of Belgium.41

The Belgian Prime Minister then proposed that the government be able to transfer certain cases
to other countries (referred to as the “Bush clause”). At first, the Bush clause would have kept
the Sabra and Shatila case in Belgian courts, but eventually the Prime Minister’s office made

37

Michael Verhaeghe, The Political Funeral Procession of the Belgian UJ Statue, in
INTERNATIONAL PROSECUTION OF HUMAN RIGHTS CRIMES 139, 139–40 (Wolfgang Kaleck,
Michael Ratner, Tobias Singelnstein & Peter Weiss eds., 2007).
38
Sharon had been declared in 2003 to have immunity, so the trial proceeded with the other
defendants.
39
Verhaeghe, supra note 37, at 140.
40
Id. at 141.
41
Id. at 141–42.
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changes that allowed the case to be transferred.42 The socialist party, in an effort to stop the Bush
clause, referred the matter to the Council of State. Although the Council of State rejected the
Bush clause as an unacceptable political interference with judicial matters, politicians were too
strongly in favor of the clause at this point, and it was adopted.43

Yet the U.S. was not convinced that the Bush clause would stand up upon review, partly due to
the Council of State’s opinion. On May 14, 2003, another complaint was filed, this time against
Tommy Franks, who was then the Commander of U.S. Central Command and responsible for all
troop operations in the second Iraq War. U.S. Secretary of Defense Rumsfeld responded that the
U.S. was not willing to invest in a new NATO headquarters unless it could be assured that U.S.
officials would not be subject to the universal jurisdiction provisions of the War Crimes Law.44
Finally, a working group was formed to revise the universal jurisdiction provisions in the War
Crimes Law, and Parliament approved their changes in approving the Statute of August 5,
2003.45 The amendments required that any investigations be initiated solely at the request of the
federal prosecutor (previously, victims could request investigations), unless the offense was
committed at least partly in Belgium or the alleged perpetrator is a Belgian national or resides
primarily in Belgium.46

42

The initial proposal would have had the Bush clause apply only to complaints raised after
the entry into force of the Rome Statute. The Sabra and Shatila case was raised in 2001, so it
would not have qualified for transfer. The cutoff date was subsequently removed from the Bush
clause, which therefore made the Sabra and Shatila case eligible.
43
Verhaeghe, supra note 37, at 142–43.
44
Id. at 143.
45
Id. at 144.
46
U.N. GAOR, Sixth Committee, 65th Sess., Observations by Belgium on the Scope and
Application of the Principle of Universal Jurisdiction ¶ 15 (2010) [hereinafter Belgium
Submission to U.N. GAOR, Sixth Committee, 65th Sess.], available at
http://www.un.org/en/ga/sixth/65/ScopeAppUniJuri_StatesComments/Belgium_E.pdf
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Though the circumstances were different between Spain and Belgium, the universal jurisdiction
statutes in both countries fell victim to prevailing political conditions, with Belgium being
particularly vulnerable to international pressure due to the presence of international institutions
there. Considering that these were two of the most active countries in pursuing universal
jurisdiction cases, the changes to their respective universal jurisdiction laws also meant a
significant loss for the overall development of universal jurisdiction proceedings in Europe.

3. PRACTICAL ROADBLOCKS TO UNIVERSAL JURISDICTION PROSECUTIONS
Besides political pressures, in some countries a lack of resources, overly broad use of
prosecutorial discretion, and/or liberal interpretations of immunity laws often prevented
universal jurisdiction statutes from having meaningful effect, even when the universal
jurisdiction statute was fairly broad in scope.

3.1. Investigative Resources
In many countries, evidence gathering, including obtaining witness testimony, is directed by an
investigating authority or investigative judge, rather than by the parties. Because international
crimes can be especially complex and involve multiple national jurisdictions, their prosecution
imposes additional burdens on the investigative capacity of the court, which the court may not be
willing or ready to take on. In France, for example, a specialized section was created in 2010
inside the Section des Recherches of the police to work on grave international crimes, but the
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unit only had three full time officers.47 Although the three officers were able to call on the other
staff members in the Section des Recherches, this still appeared to be seriously insufficient,
considering that they were dealing with approximately 18 cases from Rwanda alone at that
time.48 In addition, the European Court of Human Rights had previously criticized France in
2004 for how slowly its prosecutors had been handling the Rwandan cases.49 Thus, the evidence
gathering procedures used in many European countries can have a significant impact on the
prosecution of grave international crimes. Insufficient support for investigating authorities is
likely to create significant delays in prosecution, perhaps to the point that the prosecution will
never happen at all simply for lack of resources to investigate.

3.2. Prosecutorial Discretion
Another factor that can impede universal jurisdiction prosecutions is the grant of discretion to
prosecutors to initiate investigations. In Germany, a complaint was lodged in 2005 with the
Federal Prosecutor in Karlsruhe against Uzbek Minister of the Interior Zakir (or Zokirjon)
Almatov and 11 other members of the Uzbek Security Forces, alleging, among other things,
torture, grievous bodily harm, murder and manslaughter. The VStGB, described above, provides
for “pure” universal jurisdiction, so this case should not have been dismissed based on a lack of
contact with Germany. However, the Federal Prosecutor declined to initiate a case on the
grounds that an investigation can only be initiated if German investigators can achieve a

47

REDRESS

& INTERNATIONAL FEDERATION FOR HUMAN RIGHTS [FIDH],
EXTRATERRITORIAL JURISDICTION IN THE EUROPEAN UNION: A STUDY OF THE LAWS AND
PRACTICE IN THE 27 MEMBER STATES OF THE EUROPEAN UNION 133 (Dec. 2010),
http://www.redress.org/downloads/publications/Extraterritorial_Jurisdiction_In_the_27_Member
_States_of_the_European_Union.pdf.
48
Id. at 133–34.
49
Id. at 134.
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considerable level of success in laying the groundwork for prosecution (either in Germany or
abroad), which was not the case here, since neither perpetrators nor victims were located in
Germany.50 In effect, the Federal Prosecutor interpreted the VStGB so that it could only be used
if the perpetrators spend enough time in Germany for an investigation to be carried out without
their knowledge, and the investigation must be able to lead to “results justifying strong
suspicion.”51 Although the VStGB specifically disavows any requirement that the punishable
crimes maintain a connection to Germany, the Federal Prosecutor’s decision appears to have reimposed such a requirement nonetheless.

3.3. Immunity
Also in 2005, the Federal Prosecutor in Karlsruhe granted government immunity in a very broad
manner in decisions relating to complaints of human rights violations committed by Chinese
government officials against members of Falun Gong, and to complaints against Chechen Vice
President Ramzan Kadyrov. In the Chechen case, the Federal Prosecutor extended immunity to
the deputies of heads of state, and to officials of Chechnya, which is an autonomous province
within Russia (and therefore the grant of immunity is at least questionable, since a grant of
immunity to provincial-level officials is highly unusual). In the Falun Gong case, the Federal
Prosecutor extended immunity not only to sitting heads of state, but also to former heads of state,
for actions during their time in office.52 The Federal Prosecutor’s interpretation in the Falun
Gong case in particular would make it extremely difficult, if not impossible, to prosecute high

50
51
52

Kaleck, supra note 10, at 109.
Id. at 110.
Id.
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level government officials for serious international crimes, as it gives a carte blanche for heads of
state to do anything they want while in office.

4. CONTINUED INNOVATION AND DEVELOPMENT OF UNIVERSAL JURISDICTION PRACTICES
In spite of the various roadblocks in prosecuting universal jurisdiction cases, slow but steady
improvements have been made in the practice of universal jurisdiction prosecutions, especially
where evidence gathering is concerned.

4.1. Pre-emptive Information Gathering
Considering the difficulty of obtaining evidence in a foreign jurisdiction many years after the
alleged crimes, German war crimes unit officers have begun to conduct “structural
investigations” with respect to several countries, particularly Libya, Syria, and several other
countries currently in crisis or post-conflict situations.53 These investigations aim to record
details of crimes that have occurred in these countries and to identify victims and witnesses who
are located in Germany for possible criminal cases in the future, rather than waiting for
complaints to arise many years after the occurrence of the crimes.54

In essence, German

authorities are gathering evidence in “real-time or soon after the events,” in the hope that this
will reduce the difficulty of gathering evidence in future prosecutions. Additionally, since late
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2013, German immigration officers have given forms to Syrian asylum seekers asking if they
have witnessed war crimes and whether they can provide names.55

4.2. Coordination Between Immigration Authorities and Prosecutorial Authorities
Some countries have coordinated information sharing between immigration authorities and
prosecutorial authorities, as asylum seekers may have witnessed or been victims of war crimes
and other serious offenses.

In rare cases, individuals seeking asylum may have actually

committed serious offenses themselves, which are discovered during the immigration screening
process. The Netherlands created a specialized unit in its immigration agency in 1998 in
response to criticism over the number of suspected Afghan war criminals seeking asylum.

56

This type of specialized immigration unit is often called a “1F Unit,” after Article 1F of the 1951
UN Convention on the Status of Refugees, which lays out the grounds under which countries
may deny refugee status. The Dutch 1F Unit investigates approximately 120 to 150 asylum
applicants each year, and denies refugee status in roughly 20 percent of cases.57 When refugee
status is denied, the Dutch 1F Unit sends the file of the denied individual to prosecutors in the
specialized war crimes unit.58 Because the standard for denying refugee status is different from
the standard for criminal prosecutions, not all of the referred individuals are tried in court.59 As
of September 2014, information provided by the Dutch 1F Unit has led to successful
prosecutions in at least three cases.60
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While cooperation between immigration authorities and criminal prosecutors has proven to be
beneficial, special care must be taken to prevent abuse or potential conflicts. Under the Dutch
system, the immigration agency makes the determination regarding grants of refugee status;
prosecutors receive files after the 1F Unit has already determined that the individual is not
eligible for refugee status.61 By contrast, in Germany, if the 1F Unit finds evidence that a person
may be guilty of serious international crimes, the case is referred to the police for investigation,
and the asylum process is put on hold pending the results of the police investigation.62 If the
police find evidence of serious international crimes committed by the individual, then the
individual is returned to his or her home country, even if prosecutors choose not to pursue the
case. Only when the police cannot confirm that the individual is implicated in the commission of
serious international crimes do the immigration officials make the decision regarding refugee
status.63 Allowing the police to grant or deny refugee status could be problematic, both because
it confuses the roles of law enforcement and immigration services and because it could be
abused, for example, if law enforcement officials are overzealous.

4.3. Special Adaptations For Universal Jurisdiction Prosecutions
As countries gain more experience with prosecuting international crimes, some have found it
beneficial to make adaptations to the organization of their prosecution, investigation, and/or
judicial systems. For example, the Netherlands has perhaps the most developed and well-funded
organizational structure for prosecuting grave international crimes, with specialized prosecutors,
police, investigative judges, and trial and appellate judges who work solely on these types of
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cases.64 Nine EU countries have established specialized or semi-specialized war crimes units
within their police and/or prosecution organizations.65 The rationale behind creating specialized
units for prosecution and investigation, and even having specialized trial and appellate judges, is
that these offices are typically not accustomed to the special demands that prosecuting grave
international crimes poses. For example, investigators will have to learn how to gather evidence
from a foreign country, perhaps even working temporarily in that country, and work with
witnesses who have a completely different cultural and linguistic background from themselves.
Prosecutors, who are typically responsible for deciding whether to open an investigation, should
be knowledgeable not only about the laws concerning the criminal acts committed, but also
about the various treaties and other obligations the jurisdiction may have with respect to
enforcement. And judges should be familiar with international law and treaties and be able to
apply them properly.

Channeling these types of cases towards professionals who are

experienced with the prosecution of grave international crimes means that the legal system is not
overwhelmed by these demands each time such a prosecution occurs. It also means that they are
less likely to make mistakes, like failing to vet interpreters properly, as investigators in the
Netherlands have unfortunately done before.66
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In addition to these adaptations in the legal system, some coordination with the foreign ministry
or a similar high-level government office can be beneficial. In the Netherlands, the Ministry of
Justice Department for International Legal Assistance in Criminal Matters forwards the war
crimes units’ judicial cooperation requests to other countries, and likewise handles other
countries’ incoming requests.67 The German government at one point had a liaison officer in its
embassy in Rwanda who provided practical assistance, like arranging travel logistics for
witnesses. The liaison officer could also assist when witness intimidation was an issue, though
practically speaking the ability to help in such cases was somewhat limited.68

4.4. Knowledge Sharing Among EU Countries
Pursuant to Council of the EU Decision 2002/494/JHA, a network of “contact point[s]” was
created “for the exchange of information concerning the investigation of genocide, crimes
against humanity and war crimes,”69 which became known as the EU “Genocide Network” or the
“Network.” The main goals of the EU Genocide Network are to “strengthen the EU’s
engagement in combating impunity for core international crimes and to provide greater support
to Member States” and to “contribute to and, where needed, develop the practice of national
authorities in combating impunity at national level by identifying concrete measures that will
support national authorities in the investigation and prosecution of core international crimes.”70
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Members of the Network produce expert papers on various topics and meet twice a year to
“exchange operational information, knowledge, problem-solving techniques and practical
examples.”71 Besides the EU members of the Network, there are also four observer countries—
Canada, Switzerland, Norway, and the U.S.72

The Network has allowed prosecutors in different countries to forge beneficial relationships with
each other. For example, Norwegian prosecutors were able to work directly with a Belgian
contact for information regarding a suspect, “rather than going through lengthy rogatory mission
procedures.”73 Besides increasing cooperation among EU member states, the Network has also
inspired the African Union to create a similar network for prosecutors in its countries.74

While there is debate regarding whether immigration officials should be part of the Network,75
the Network nonetheless encourages specialization within national immigration services to better
handle cases of serious international crimes.76

Along those lines, the Dutch 1F unit has

undertaken a project to gather information concerning serious international crimes in the Middle
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East, and is working to develop materials to assist immigration officials in the Netherlands and
other countries with respect to 1F cases.77

As coordination among European countries increases, and best practices are further developed
and shared, the hope is that the prosecution of serious international crimes in Europe will become
both more efficient and successful, which in turn will hopefully promote greater acceptance and
enthusiasm for universal jurisdiction prosecutions in European countries.

B. SPECIAL CONSIDERATIONS FOR UNIVERSAL JURISDICTION PROSECUTIONS IN EUROPE
The prosecution of serious international crimes in European countries, through the use of
universal jurisdiction statutes, combines national laws with European and international laws.
The EU and other international bodies add further layers of precedent and authority onto national
legal systems in Europe, which often appears confusing to outside practitioners. Moreover, the
way that criminal prosecutions are handled in civil law systems has a great impact on the
prosecution of universal jurisdiction cases, particularly with respect to the evidence gathering
process. In this section, we have highlighted a few important characteristics of prosecuting grave
international crimes using universal jurisdiction statutes in European countries.

1. OVERLAPPING LAWS AND TREATIES
Prosecution of serious international crimes can be especially complicated in Europe due to the
many layers of laws and treaties which need to be considered, in addition to the relevant
universal jurisdiction statute. Prosecutors and judges in EU member states need to consider,
77
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among other things: 1) the relevant universal jurisdiction statute and criminal procedural laws; 2)
other domestic laws that may separately criminalize certain serious international crimes; 3)
national constitutional law and other domestic rulings; 4) the Rome Statute and other
international treaties concerning grave international crimes; 5) domestic laws or rulings
concerning how such treaties are implemented domestically; 6) the rulings of international
courts, like the International Criminal Court (ICC), the European Court of Justice, or the
European Court of Human Rights; and 7) bilateral and multilateral treaties, including relevant
mutual assistance treaties between nations. The following is a more in-depth discussion of a few
of these considerations.

1.1. Separate Domestic Criminal Statutes
In some countries, the various grave international crimes may have been criminalized under the
country’s laws at different times, resulting in a disparity in treatment of different crimes. For
example, in France, the criminal code was amended to implement the provisions of the Rome
Statute in 2010. But prior to that, French courts already had jurisdiction over torture and
enforced disappearance committed outside of France, and over genocide, crimes against
humanity, and war crimes committed in the former Yugoslavia or Rwanda, and these provisions
of the criminal code still stand.78 The result is an enforcement scheme for grave international
crimes whereby torture, enforced disappearance, and crimes committed in the former Yugoslavia
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and Rwanda are treated differently with respect to jurisdiction than other crimes under the Rome
Statute.79

1.2. Domestic Court Rulings and National Constitutional Law
Besides specific statutory provisions, there are also particular legal issues that are often relevant
to the prosecution of universal jurisdiction cases in European countries.

Double Criminality
Some countries may require that the crime being prosecuted also have been a crime at the time
and in the place that the underlying acts were committed—a requirement referred to as “double
criminality.” France provides a strange example. In general, there is no double criminality
requirement in France with respect to crimes committed in the former Yugoslavia and Rwanda,
torture, and enforced disappearance.80 For all other grave international crimes, there is a double
criminality requirement. Yet despite there being no such requirement for crimes committed in
Rwanda, French courts have repeatedly refused to extradite suspects for prosecution for genocide
in Rwandan courts, at least partly on the grounds that genocide was not a crime in Rwanda
during the time of the alleged offenses,81 so apparently these individuals must be tried in French
courts.
Subsidiarity
Subsidiarity is a rather ambiguous idea, made even more confused by its application in specific
legal orders in ways that have strayed from its traditional theoretical meanings. One conception
79
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of subsidiarity is that it refers to “how to allocate or use authority within a political or legal
order, typically in those orders that disperse authority between a centre and various member
units. The principle [of subsidiarity] holds that the burden of argument lies with attempts to
centralize authority.”82 In some ways, this notion is similar to the principle of federalism in the
U.S. legal context. But subsidiarity is also rooted in the idea that the “‘higher’ groupings exist
not just for their own sake but to assist the smaller, more limited associations in realizing their
tasks.”83 And not only that, but all of society, “from the family to the state and the international
order, ought ultimately to be at the service of the human person.”84 Subsidiarity is therefore
“paradoxical,” simultaneously restraining and empowering the centralization of authority.85 It
concerns itself with centralized forms of power, but it is ultimately about aiding the human
individual.

However, some Europeans countries have developed an unusual application for the subsidiarity
principle, essentially using it as an excuse not to prosecute and in the process confusing the
(admittedly vague) concept of subsidiarity with concepts of state sovereignty. In 2005, the
German Federal Prosecutor decided not to pursue a case against former U.S. Secretary of
Defense Donald Rumsfeld and nine others related to the abuse of prisoners at Abu Ghraib.86 The
Federal Prosecutor relied on the fact that there had been pending courts martial proceedings in
the U.S. related to detainee abuse as evidence that a prosecution in Germany would conflict with
82
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proceedings in the U.S.87 But the U.S. courts martial proceedings were not against Rumsfeld or
any of the other individuals in the complaint. Rather, the Federal Prosecutor relied merely on the
pending U.S. investigation of the “‘complex’ as a whole” as justification for not pursuing the
complaint.88 But a country does not relinquish its duty to ensure justice with respect to grave
international crimes when it relinquishes jurisdiction to another country or an international body
pursuant to the subsidiarity principle. Rather, the relinquishment of jurisdiction should promote
the country’s duty to see that justice is served. Unfortunately in this case, the courts martial
proceedings only dealt with 11 lower level military officers, most of whom were eventually
given light punishments,89 and the German prosecutor arguably failed to ensure that justice be
served. Moreover, the issue did not concern the relationship between Germany and a more
centralized authority, like the UN or the EU, so even an argument in favor of efficiency through
centralization is dubious.

Misuse of the subsidiarity principle is also present in universal jurisdiction laws. For example, in
France, except for crimes committed in Rwanda and the former Yugoslavia, French prosecutors
must first determine that no other national or international court has “asserted jurisdiction over a
suspect or has requested the person’s extradition before opening an investigation” into grave
international crimes.90 On the one hand, it seems proper to cede jurisdiction to, for example, the
country where the crimes were committed. However, in the “Disappeared of the Beach” case
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brought in France in 2001 against high-level Congolese officials, news of the proceedings in
France spurred the Congolese government and courts to announce their interest in starting their
own investigation, which many believe was a move designed to make French officials stop their
proceedings, without any intention of actually providing justice to the victims, who wanted the
French proceedings to continue.91

Furthermore, French prosecutors must explicitly ask the ICC to decline jurisdiction, which
“appears at odds with the principle of complementarity,”92 since the Rome Statute views the ICC
as a court of last resort that should be used only when nations fail to prosecute grave
international crimes. This requirement introduces a “hot potato” dynamic between the ICC and
nations, with each side apparently taking the view that the other should be primarily responsible
for such prosecutions.
Presence of the Accused in the Jurisdiction
Despite the existence of universal jurisdiction statutes that speak in broad terms and do not
impose requirements regarding the location of the accused, the overall trend seems to be to
require that the accused be present in the country asserting jurisdiction before proceedings
commence. Spanish law, for example, was changed to impose exactly such a requirement on
“universal” jurisdiction cases.93 The decision of the German Federal Prosecutor in Karlsruhe
regarding complaints against the Uzbek Minister of the Interior and other Uzbek officials also
required that the accused individuals be present in Germany.94
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On the other hand, there are a few countries that permit in absentia trials, at least in certain cases.
Czechoslovakia,95 Estonia,96 France,97 Italy,98 Lithuania,99 the Netherlands,100 Poland,101 and
Portugal102 provide at least limited avenues for in absentia prosecutions, though typically not for
universal jurisdiction-type crimes. Such prosecutions do occasionally take place, however, as
was the case with Ely Ould Dah, a Mauritanian national who was convicted in absentia of torture
in French courts following his escape from France.103

1.3. European Court of Justice and European Court of Human Rights Rulings
Finally, a brief mention should be made regarding the European Court of Justice (ECJ) and the
European Court of Human Rights (ECtHR), as this is a particular point of confusion for
practitioners unfamiliar with European legal systems. The ECJ’s “primary task is to examine the
legality of EU measures and ensure the uniform interpretation and application of EU law.”104
Thus, where human rights and grave international crimes are concerned, the ECJ has the final
say regarding the legality of a law or action under EU law. The ECtHR “rules on individual or
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State applications alleging violations of the civil and political rights set out in the European
Convention on Human Rights,”105 which is commonly abbreviated as ECHR or referred to as the
“Convention.” The ECHR and ECtHR are separate from the EU and its laws, treaties, etc., and
thus also separate from the ECJ.106 However, all EU member states have also ratified the ECHR,
and therefore they are all bound by the ECHR and by ECtHR rulings regarding the ECHR.107
Accordingly, a prosecutor or a judge in an EU country who is dealing with a case involving
grave international crimes will need to look separately at ECJ and ECtHR rulings, as both are
binding on each of the EU member states. The ECHR and ECtHR also bind many countries that
are not part of the EU.108

2. PRACTICAL CONSIDERATIONS
The final topic in this overview of European prosecutions of universal jurisdiction cases
highlights certain procedural matters that arise in these proceedings.

2.1. Civil party Proceedings and Other Rights of Victims
In some countries, victims may be able to take a more active role in pushing for prosecution. For
example, in France, for the crimes of torture, enforced disappearance, and crimes committed in
Rwanda and the former Yugoslavia, victims may file civil party complaints directly with
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investigative judges.109 Then, the investigative judge is required to ask the prosecutor to support
or oppose the opening of an investigation, but the prosecutor’s opinion is not binding on the
investigative judge, whose eventual decision is appealable by both the victim and the prosecutor
to the courts.110 But in practice, parties also file complaints with the prosecutor directly, because
the prosecutor can act more quickly than the investigative judge.111

2.2. Stages of Prosecution
The stages of a prosecution in a typical European jurisdiction (complaint, investigation,
prosecution, judgment and sentencing) do not have perfect analogues to the stages of a criminal
case prosecuted in a U.S. court.

Verhaeghe argues that one of the factors leading to the

amendments to the Belgian universal jurisdiction statute was the misunderstanding by foreign
authorities that a criminal complaint under Belgian law is essentially a private action, without
official character, until the court issues arrest warrants or formal notices of suspicion, and the
misunderstanding was compounded by the failure of the Belgian government to explain this
important difference.112 In effect, authorities outside of Belgium may have overreacted to
criminal complaints filed against officials from their respective countries, and their intense
pressure on the Belgian government to change the universal jurisdiction law was the unfortunate
result of their overreaction.
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2.3. Evidence Gathering
Perhaps the largest and most crucial procedural difference between most European criminal
justice systems and the U.S. system is the investigation stage used in civil law legal systems.
Civil law jurisdictions generally use court or police investigators, working under the guidance of
investigative judges, to gather evidence for the trial, rather than using discovery by the parties.113
In other words, the parties (i.e. the victims and the defendants) have more limited roles in
gathering evidence for trial.

Because many countries do not have adequate resources to

investigate international crimes, the requirement that the investigator’s office handle all evidence
gathering may hamper the ability to prosecute grave international crimes, though the use of an
investigative judge or officer to handle the evidence gathering process is not inherently favorable
or unfavorable to either the victims or the defendants. Regardless, it is important to understand
that in a typical civil law jurisdiction, a great deal of the “trial” actually takes place during the
investigation stage.114
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