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CHAPTER 5

Sixty Years of Failing to Prosecute Sexual
Crimes: From Raphaél Lemkin at
Nuremberg to Lubanga at the International
Criminal Court

Douglas Irvin-Erickson

For advocates of greater legal protections against sexual and gender-based
crimes, the International Criminal Tribunal for the Former Yugoslavia
(ICTY) and the International Criminal Tribunal for Rwanda (ICTR) in
the 1990s were watershed moments iri international law.! More than a
decade later, the International Criminal Court (ICC) was likewise wel-
comed for its potential to expand legal protections against sexual crimes
committed in mass atrocity settings. In many respects, however, the ICC
has failed to meet even the most basic of these expectations.? In the ICC
trial of Thomas Lubanga Dyilo, the defendant was cleared of charges of
sexual crimes by the trial chambers even though scholars and human rights
advocates widely consider him to have facilitated mass rape.

The trial demonstrates that the prosecution of sexual crimes has not
been hindered by juridical constraints or restrictive precedents.® Rather,
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the prosecution of these crimes has been hindered because of the way
courts, prosecutors, and even the scholars who study mass atrocities
conceptualize sexual- and gender-based crimes. Patricia Davis has argued
that the ICTY and ICTR were ineffective in obtaining convictions of
perpetrators, especially leaders and high-level military personnel, for the
thousands who were sexually assaulted as a part of these conflicts. The
most important reason for this failure, Davis contends, was the lack of
funding for the courts and the prosecution, the limited cooperation of
host countries, and the unwillingness of witnesses to testify. Davis also
points to political barriers to prosecuting sexual violence in international
criminal tribunals, including a lack of political will to prosecute rape
when other atrocities are also alleged, and controversies that arise over
changing court procedures, office structures, and policies for prosecuting
sexual violence.*

These biases against sexual violence are longstanding traditions within
international law, at least since the International Military Tribunal (IMT)
in Nuremberg after the Second World War. To unpack the conceptual
blind spots that have prevented the successful prosecution of sexual
crimes, I turn to the writings of Raphagl Lemkin, the jurist who coined
the word genocide and lobbied the IMT prosecutors to prosecute German
Nazi defendants for sexual crimes as acts of genocide.®

Sexual crimes are now an explicit part of the mandates of international
criminal courts, and continue to be a growing component of global
human rights discourses.® Nevertheless, the way sexual crimes are con-
ceptualized within the context of mass atrocities and war crimes has not
changed significantly in the last 70 years. For this reason, there are many
lessons to be learned from Lemkin’s failed attempt to prosecute acts
consistent with sexual crimes at the IMT, when he argued that these acts
were a fundamental aspect of the German war effort but the laws of war
were unprepared to deal with them. Lemkin had essentially discovered a
principle in the late 1940s that would not be dealt with in international
law until the end of the twentieth century: that acts consistent with sexual
crimes committed against individuals were often part of the overarching
social, political, or military framework of mass atrocities.”

I understand “atrocity crimes” to be a broad concept encompassing
genocide, crimes against humanity, and war crimes.® “Sexual crimes” is
defined in this chapter to align with the crimes under the jurisdiction of
the ICC, as outlined in the Rome Statute of the ICC, encompassing rape,
enforced prostitution, and sexual violence.® A sexual crime is not limited
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to acts of physical violence, and can include non-physical acts. I take
“gender-based crimes” to signify acts committed against people because
of their sex or socially constructed gender roles.’® The terms “sexual
crimes,” “sexual violence,” and “gender-based crimes” did not exist dur-
ing Lemkin’s lifetime. For this reason, I will employ the phrase “acts
consistent with sexual crimes” to signify acts Lemkin describes that
would now fall under the rubric of sexual crimes. The phrase “acts con-
sistent with sexual crimes” is advantageous because there is no crime of
“sexual crime” or “sexual violence” under international law—rather these
terms are descriptions of other acts that may or may not be outlawed.
Nevertheless, it is clear that Lemkin’s focus on documenting “forced
sterilizations,” “forced abortions,” “the abduction of children,” and the
German encouragement of “forced impregnation” (i.e. rape) “to com-
pel...women to bear children for your country” are consistent with acts
that are now called sexual crimes.'! :

Lemkin in the 1940s saw the laws of war as being out of step with the
changing nature of armed conflict. The laws of war did not recognize that
war crimes could be committed by state actors against civilian populations
of the state, he argued. Nor did the laws of war recognize that armed
groups were strategically committing crimes against individuals as a means
of targeting entire groups, he continued, and they certainly did not
recognize that acts consistent with sexual crimes were being committed
for the purpose of advancing the larger goals in a conflict.'? The laws of
war were silent on sexual crimes, referring only to prohibitions on violat-
ing family honor.'* Consequently, when it came to prosecuting acts
consistent with sexual crimes under the rubric of war crimes, the two
elements that make up criminal liability in common law traditions and
modern international law—the actus reus (the criminal act of the defen-
dant) and the mens rea (the defendant’s guilty mind, where he or she
knowingly or intentionally committed the actus reus) evaporated. Not
only would prosecutors have to show that a high-level defendant either
committed or directly ordered sexual crimes to establish the mens rea, but
it was likely that an international criminal tribunal would not consider
sexual crimes to be war crimes in the first place. Therefore, to prosecute
acts consistent with sexual crimes under international criminal law,
Lemkin argued, it had to be shown that these acts were fundamental
aspects of larger criminal enterprises.'* This would lower the evidentiary
standards necessary for prosecuting sexual crimes, which are difficult to
prove on an individual level, let alone within the context of armed conflict.
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It would also allow a prosecutor in an international criminal court to hold
leaders responsible for acts consistent with sexual crimes, Lemkin argued,
without having to demonstrate that acts such as rape were war crimes, and
without having to prove that individual defendants intentionally perpe-
trated these acts upon the victims.

For any war crimes prosecution, Lemkin insisted that prosecutors show the
corporate nature of the crimes in order to hold individuals accountable for
their role in perpetrating crimes that could have been committed only through
the willful cooperation of many people.’® Acts consistent with sexual crimes,
Lemkin believed, should not be seen as incidental, but integral to larger
conflicts. This would allow sexual crimes to be prosecuted as war crimes by
virtue of the fact that they were committed to advance the larger goals of a
party in conflict. As such, I argue that the primary hurdle to prosecuting sexual
crimes—from the IMT to the international courts that emerged in the late
1990s—were not juridical constraints or restrictive precedents. Rather, I
contend, had Lemkin’s understanding of the connection between sexual
crimes and mass atrocities been applied in the Lubanga case before the
ICC—as Lemkin had sought at the IMT—then the defendant could have
been prosecuted for sexual crimes. In other words, I am arguing in this chapter
that the failure to prosecute acts consistent with sexual crimes is more a
question of attitude-——more a question of perceptions and biases about the
relationship between sexual violence and conflict—than the law.

At the IMT, the prosecution decided not to charge German defendants
for rape even though rape and other acts consistent with sexual crimes
figured heavily in the testimony presented at the trial.’® The same was true
with the Lubanga case at the ICC—where a great deal of the testimony
would have supported charging the defendants with rape. Yet, the prose-
cutors at the ICC were not being negligent and forgetting to press these
charges. For charges of acts consistent with sexual crimes, as for any other
crime, the prosecution must show a causal link between the accused and
the crimes. Historically, however, international criminal courts have
tended to require higher levels of proof in cases of sexual crimes than in
other types of crimes. For other types of crimes against humanity and war
crimes, the threshold for establishing a direct causal link between the
accused and the act is much lower, oftentimes constituted simply by
showing that the defendant was in a position of authority over those
who committed the acts. In these instances, all that is required to demon-
strate the mental element of criminal liability is that the defendant must
have known that the crime was going to occur as a result of his or her

P ————
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actions or inaction as a superior in the chain of command. For sexual
crimes, on the other hand, the ICTR and ICTY required evidence of a
superior’s direct knowledge of his or her subordinate’s actions in the form
of physical evidence or specific orders, which must be established with
more than the kinds of circumstantial evidence and witness testimony
allowed for other types of offences.’” This bias in evidentiary standards is
compounded by the fact that collecting physical evidence of sexual crimes,
especially rape, is difficult for medical, scientific, and social reasons.!® To
overcome these evidentiary biases for sexual crimes (which are not explicit
in the law, but rather inferred) investigators and prosecutors are either
forced to conduct more thorough investigations and analysis, or they have
to present these crimes with a “broader context which makes clear that the
sexual violence is an integral part of the organized war effort rather than
mere ‘incidental’ or ‘opportunistic’ incidents.”’® The prosecution in
Lubanga chose not to pursue charges of rape and other sexual crimes in

. favor of other charges that would require lower standards of proof and

were therefore more likely to result in a conviction.

In Lubanga, the prosecution had to deal with the reality that the
physical evidence of rape would have been nearly impossible to gather in
western Democratic Republic of Congo. The prosecution also ran head-
long into the second hurdle Lemkin outlined, as the trial chamber struck
down the attempt to characterize sexual crimes as an aspect of the war
crimes for which the defendant was charged. The trial chamber in
Lubanga ruled that the rape and sexual enslavement of children was not
a fundamental aspect of the war crime of using child soldiers in hostilities.
The next section of this chapter presents a brief account of Lemkin’s legal
theory on acts consistent with sexual crimes and war crimes prosecutions.
Afterwards I examine the Lubanga case, and I conclude by suggesting that
other cases underway at the ICC are likely to produce conclusions similar
to the outcome of Lubanga unless the prosecution is better able to focus
on the defendants’ role in facilitating a collective criminal program in
which sexual crimes were intrinsic to the conflict.

LemxiN oN Sexual CRIMES

The assistant US prosecutor Sidney Alderman at the IMT remembered
Lemkin as nearly impossible to work with, insisting at all times that the
other jurists use his concept of genocide until they had no choice but to

‘remove his name from committee rosters and keep him around for
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“encyclopaedic” purposes only.?° Lemkin’s value to the IMT, Alderman
recalled, was derived from his book Axis Rule in Occupied Europe, which
was one of the three basic sources used by the jurists at Nuremberg to
understand the Axis government and Nazi war crimes.?! Although the
prosecution at Nuremberg used the term “genocide” in their submissions
to the IMT, it did not appear in the final judgment of October 1946. Just
as the prosecutors at the IMT avoided charging defendants with genocide,
so too did they avoid prosecuting Nazi rape and acts consistent with sexual
crimes—which Lemkin also lobbied for doing.

Despite the witness testimony presented at the IMT about Nazi rape,
Holocaust scholars did not begin to investigate acts consistent with sexual
crimes committed by German soldiers until the late 1980s.%2 Legal histor-
ians, in turn, have only recently begun to revisit Lemkin’s tenure at
Nuremberg.?® Lemkin’s personal papers reveal that he wanted IMT pro-
secutors to charge German officials who implemented policies that led to
sexual crimes in occupied territories, and he believed that his concept of
genocide was the ideal vehicle for prosecuting acts consistent with sexual
crimes. In a letter to David Fyfe, the UK prosecutor who famously cross-
examined Hermann Géring, Lemkin pleaded with his sympathetic collea-
gue to act upon their conversations and urge the Nuremberg judges to
include “forced sterilizations,” “forced abortions,” “the abduction of
children,” and the use of rape “to compel...women to bear children for
your country” under the category of acts of genocide.?*

Lemkin’s belief that these acts should be listed as acts of genocide
followed from his analysis of the Nazi genocide in Axis Rule in Occupied
Ewurope, where he wrote that one of the most effective techniques of
genocide was a patchwork of laws across German occupied Europe that
legalized the forced marriage of supposedly racially desirable women with
German soldiers, encouraged the “forced impregnation” of these women
by German soldiers in occupied countries, and banned interracial mar-
riages.”® Lemkin also identified decrees and regulations separating men
and women of supposedly inferior races to prevent them from reprodu-
cing, making it illegal for women of approved racial groups in Northern
Europe to resist the sexual demands of German soldiers—in effect, legaliz-
ing rape when the sexual act would have produced desirable children
according to Nazi race ideology.?® There were also laws and decrees
rewarding German soldiers for having illegitimate children, as well as
laws that subsidized women in occupied countries who were forcibly
impregnated.?”
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Although the 1899 and 1907 Hague Conventions did not state that rape
and sexual assault were war crimes, these crimes were considered crimes
under customary international law and referred to under euphemisms of
protecting “family honor and rights.”*® The euphemistic language was the
beginning of tradition in international law that essentialized gender roles

and conceptualized prohibitions on acts consistent with sexual- and gender-

based crimes as protections of a woman’s dignity, not individual rights.?
Even the Geneva Convention Additional Protocols of 1977 focused on
protecting women as expectant and nursing mothers; not as individuals.°
Rape was indeed listed under the Control Council Law No. 10, signed by
the Allies in 1945 to try Nazi war criminals who were not brought up on
charges at the IMT.3! However, the charters of the Nuremberg and Tokyo
tribunals made no reference to sexual crimes, even though a great deal of
evidence of sexual crimes was brought to both tribunals.*? In the Tokyo
trials, rape was mentioned in the charges, but only indirectly as Japanese
commanders were found guilty of allowing soldiers under their command
to commit rape.*® Lemkin’s proposals at Nuremberg to use his conception
of genocide as a way of bringing what he called forced impregnations,
forced abortions, and forced marriage under the purview of international
criminal law would have placed him at the vanguard of international law.
It must be noted, however, that it was not the violation of the individual
rights of the victim that made sexual crimes international crimes in Lembkin’s
mind—rather it was their use within the context of armed conflict to achieve
certain ends. Nevertheless, Lemkin had managed to find a way to crimina-
lize acts consistent with sexual crimes without making reference to an
assumption that preserving women’s traditional gender roles was necessary
for preserving the well-being of society, or peace.

In Axis Rule in Occupied Euvope, Lemkin defined genocide as “a

‘coordinated plan of different actions aiming at the destruction of essential

foundations of the life of national groups, with the aim of annihilating the
groups themselves.”** Genocide, moreover, had two phases: “One, the
destruction of the national pattern of the oppressed group; the other, the
imposition of the national pattern of the oppressor.”>® Article 2 of the UN
Genocide Convention restricted the kinds of groups that could be legally
destroyed, defining genocide as “any of the following acts committed with
intent to destroy, in whole or in part, a national, ethnical, racial or
religious group, as such: (a) Killing members of the group; (b) Causing
serious bodily or mental harm to members of the group; (c) Deliberately
inflicting on the group conditions of life calculated to bring about its
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physical destruction in whole or in part; (d) Imposing measures intended
to prevent births within the group; (e) Forcibly transferring children of the
group to another group.” The UN Genocide Convention, however, was
drafted in a highly political context, and does not reflect Lemkin’s own
understanding of what genocide was, as a crime or an act. Importantly,
Lemkin did not intended genocide to be a crime of destroying a certain set
of narrowly defined social groups, but rather saw genocide as social and
political processes of destroying nations. He defined a nation as “a family
of mind,” not a concrete, primordial, organic entity that could be objec-
tively defined.*® And, Lemkin very much thought of the UN Genocide
Convention not as a group rights document that bestowed groups with
rights, but rather a prohibition on the kinds of violence and oppression
that occurred when people assumed that individuals could be reduced to a
single cultural group, and then set out to destroy those groups.®”

Lemkin called race “a fiction,” defined nations as social and mental
constructions, and rejected the idea that either had a biological determi-
nate.*® Moreover, Lemkin did not believe that human groups, such as
nations or religions, were organic, trans-historical entities. Rather, he
believed that human groups were constantly changing, that individuals
would often hold membership in many nations at once, and that this
dynamism was a fundamental good.” Contrastingly, genocide, Lemkin
believed, was committed by people who thought in communitarian and
nationalistic terms and saw groups as eternal, believed that membership in
groups was mutually exclusive, and sought to destroy groups in society
accordingly.®® Within this framework, Lemkin believed that each collec-
tive (and individual) perpetrator of genocide would define the group to be
destroyed according to their own ideologies and beliefs and assumptions
about human societies.*? Sexual crimes could therefore take on different
forms and encompass different acts, becoming genocidal when the acts
were connected to an attempt to destroy an imagined group—a “family of
mind”—according to the perpetrator’s understanding of that group.

In the conflict of the Second World War, Lemkin wrote, “the nation,
not the state, is the predominant factor” because Nazi ideology thought
that “the nation provides the biological element of the state.”
Consequently, Lemkin argued, the Germans did not intend to wage war
on states and armies, but on populations, using genocide to destroy
“enemy nations” in occupied territories as “a new technique of occupation
aimed at winning the peace even though the war itself is lost.”*! Since
Nazi ideology thought of nations as being biologically constituted
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through race, Lemkin wrote, there was a biological logic to the Axis
genocide. Following this logic, Lemkin documented Axis policies that
sought to lower birth rates of people whose bloodline was undesirable,
while promoting the reproduction of those who were biologically more
favorable. He pointed out the Nazi regime thought of these measures as
humane solutions to solving their so-called nationalities question, quoting
Hitler as saying “we shall have to develop a technique of depopulation .. . to
remove millions of an inferior race that breeds like vermin! . .. I shall simply
take systematic measures to dam their great natural fertility that are sys-
tematical and comparatively painless, or at any rate bloodless.”*>

The acts consistent with sexual crimes that Lemkin outlined were not
committed by unsupervised soldiers during the war, he argued. Nor were
they uncoordinated or haphazard. Instead, German occupying authorities
enforced the sexual and gendered laws and regulations that were designed to
advance the Nazi’s genocidal goals, creating a social and political framework
across Germany and occupied Europe that facilitated and authorized acts
consistent with sexual crimes against individuals of targeted populations,
without any individual official having to give direct orders.*® The sexual
crimes were therefore not autogenous; in the sense that the acts of violence
occurred because the genocidal program created the conditions that allowed
them to occur. Quite the opposite, the sexual crimes committed within
occupied Europe during the war were a fundamental part of the German
program of genocide—just as much as the notorious camps and ghettos. The
genocide, and all the acts that were intended to result in the destruction of
so-called enemy nations, were part of the German war effort and the larger
structure of armed conflict, Lemkin argued. As such, these acts consistent
with sexual crimes, in Lemkin’s words, were a “technique of genocide.”**

In terms of contemporary prosecutions under international law, Lemkin’s
positions have two implications. First, that sexual crimes should be seen as
weapons of war or acts of genocide—as established by the ICTR—not as
secondary offenses that occur because more serious atrocities create condi-
tions that allow for the commission of these acts.*® It also means that sexual
crimes should not be prosecuted as genocide simply when the act is done
with the intention of destroying a group, but rather because they constitute a
violation of individual rights that is integral to the criminal act of genocide,
or other mass atrocity. Secondly, Lemkin argued that an individual who
committed an act consistent with sexual crimes within, and in conjunction
with, other war crimes could be prosecuted for war crimes while, simulta-
neously, the leaders who conducted and perpetrated the war crimes could be



92 D.IRVIN-ERICKSON

charged for sexual crimes.*® The principle recognizes that individuals’ parti-
cipation in war crimes, and the specific intent of different individuals
involved in the same act, might vary, but the sum total of the collective act
could not have been possible without the participation of many people who
each undertook different actions that in-and-of themselves might not have
been considered crimes.*” Thus all individuals who were responsible for
contributing to the collective act can be held responsible for the actions of
others because, without each other’s participation, none of the atrocities
could have been committed.

Lemkin’s belief that war crimes, crimes against humanity, and genocide
were social processes led him to believe that the best way to successfully
prosecute them was through the doctrine of joint criminal enterprise—or
criminal conspiracy laws—that were normally used to prosecute corporations
and organized crime.*® From a sociological perspective, adapting the prin-
ciple of joint criminal enterprise to explain violence and human action simply
does not hold, for it assumes that all participants in collective violence join
and act willingly with a prior, uniform knowledge of the criminal intentions
of the enterprise they are joining.*® As a prosecution strategy, however, it
was advantageous Lemkin wrote because crimes against humanity and gen-
ocide were committed by many individuals, each of whom committed
different acts, and had their own motives and intentions. There was also a
related advantage for prosecutions of sexual crimes where prosecutors face
arbitrary biases in the level of evidence required to substantiate a charge. As
legal scholars have recently pointed out, the doctrine of joint criminal
enterprise allows international courts to place greater emphasis on indirect
and circumstantial evidence that is often allowed for other types of crimes,
without having to meet the highly restrictive requirement of showing that a
defendant held clear prior intent to commit a war crime, crime against
humanity, or genocide before he or she acted.>® With Lemkin’s conceptua-
lization of sexual crimes and war crimes, a defendant could be liable for
someone else’s sexual crimes. In Lubanga, this would have meant that rape
could have been prosecuted within the context of the crimes for which the
defendant was ultimately convicted.

LuBANGA: SEXUAL CRIMES BEFORE THE ICC

In the Lubanga case, the first case brought before the ICC, charges were
brought against Thomas Lubanga Dyilo under Article 8 of the ICC
Statute, war crimes. Human rights organizations had widely documented
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Lubanga’s sex crimes against child soldiers, who were also used as porters,
guards, and slaves.”* Although the prosecution referred to sexual crimes in
its opening and closing submissions, it did not request to charge Lubanga
with the war crime of rape and sexual slavery.5? Lubanga, the commander
of the Patriotic Forces for the Liberation of the Congo militia, and
founder and president of the Union of Congolese Patriots (UPC), was
charged and convicted of conscripting and actively using child soldiers in
hostilities in the Democratic Republic of Congo. As accounts of sexual
crimes emerged in witness testimony, legal representatives of the victims
requested in May 2009 that the trial chamber amend the charges to
include acts consistent with sexual crimes in its consideration of the charge
of conscripting and enlisting children and using them to participate
actively in hostilities.*® Although the chambers found that the evidence
of rape and sex slavery could be considered in sentencing and reparations,
the request to consider sexual crimes within the scope of the crime of
using children to participate in hostilities was denied. The chambers noted
that the prosecution intentionally did not include rape and sexual enslave-
ment in the charges.®*

Legal scholars have blamed the prosecution for the failure to bring
justice for Lubanga’s role in perpetrating the rape and sexual enslavement
of child soldiers, highlighting the prosecution’s over-reliance on open
source evidence and evidence obtained through confidentiality agree-
ments, their failure to supervise the use of intermediaries in obtaining
evidence, and the inadequacy of their field investigations into sexual
crimes.®® Placing the blame for the failure to prosecute rape squarely on
the prosecution, however, obfuscates the structural challenges at work in
international criminal tribunals beyond this single case. From the perspec-
tive of the prosecution, it was more important to bring charges against
Lubanga that were more likely to result in a quick conviction than to
charge him for all of the crimes he was accused of committing, which
would weaken, or delay, the case against him. As the former prosecutor
Luis Moreno-Ocampo explained in an interview, he feared that Lubanga

- would be released by the Congolese authorities unless the ICC issued

charges swiftly: “I knew to arrest Lubanga I had to move my case fast. So,
I had strong evidence about child soldiers. I was not ready to prove the
connection between Lubanga and some of the killings and rapes.”>¢
Moreover, the prosecution also feared that introducing charges of sexual
crimes in the middle of the trial would jeopardize any potential conviction,
and submitted to the chambers that including charges of sexual crimes
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during the trial would cause unfairness to the accused if he was tried and
convicted on this basis.”” For these reasons, the prosecution moved for-
ward without bringing charges against Lubanga for sexual crimes com-
mitted within the context of enlisting and conscripting children.®8

The decision not to recharacterize the facts was met with outrage by
many civil society groups.®® Observers argued that considering rape and
sexual slavery during the sentencing and reparations—and not within the
content of the charges—*“absorbs” these crimes into a “cluster of vio-
lence” associated with armed conflict and thereby diminishes their signifi-
cance.%® Much of these sentiments were echoed in the dissenting opinion
of Judge Odio-Benito, who wrote:

By failing to deliberately include within the legal concept of “use to parti-
cipate actively in the hostilities™ the sexual violence and other ill-treatment
suffered by girls and boys, the Majority of the Chamber is making this
critical aspect of the crime invisible. Invisibility of sexual violence in the
legal concept leads to discrimination against the victims of enlistment,
conscription and use who systematically suffer from this crime as an intrinsic
part of the involvement with the armed group.®*

Referring to the language of Article 8 of the ICC statue on war crimes
(“conscripting or enlisting children under the age of fifteen years into the
national armed forces or using them to participate actively in hostilities”),
Odio-Benito added that it was “necessary and a duty of the Chamber to
include sexual violence within the legal concept of ‘use to participate
actively in the hostilities’.”®? Sexual violence “is an intrinsic element of
the criminal conduct of ‘use to participate actively in the hostilities’,” the
judge wrote,%® because “the support provided by the child to the comba-
tants exposed him or her to real danger as a target,” and because more
often harm is “inflicted by the armed group that recruited the child
illegally.”®* In Odio-Benito’s opinion, the chamber had essentially ruled
that the rape and sexual enslavement that Lubanga was responsible for
occurred incidentally within the scope of his larger program of forcibly
recruiting child soldiers, and was not a fundamental or integral part of the
program of hostilities Lubanga was found to have committed.

Article 30 of the ICC Statue outlines the mens rea of the crimes under
the court’s jurisdiction as having two components, intent and knowledge.
For the purposes of statute, a person has intent where: (a) in relation to
conduct, that person means to engage in the conduct; and (b) in relation
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to a consequence, that person means to cause that consequence or is aware
that it will occur in the ordinary course of events. Knowledge is defined as
“awareness that a circumstance exists or a consequence will occur in the

. ordinary course of events.”®® An approach to determining the mens rea—

the mental element, or state of mind, of criminal responsibility—based on
specific intent will inevitably focus on the individual perpetrator’s motives
in committing offenses, oftentimes regardless of the wider context in
which the individual acts. In contrast to the requirements of specific
intent, a knowledge-based approach to determining the mens vea implied
by Article 30 (b) requires that the defendant know the consequences of his
or her actions before acting. The knowledge-based approach therefore
leads to greater emphasis on the policies and actions of states and orga-
nized groups that the individual either led or willingly joined.

The tendency—from policymakers and jurists, to academics—is to
interpret sexual crimes as occurring because of organizational anarchy,
so that commanders are responsible for sexual crimes only in so far as
they did a poor job of preventing their soldiers from committing these
acts.®® The view inherently casts sexual crimes as incidental occurrences,
and undermines the basis for establishing the defendant’s mens rea
through intent and knowledge.®” If sexual crimes are incidental or oppor-
tunistic, then a commander cannot know in advance that those under his
or her command would commit sexual crimes against child soldiers. In the
Lubanga case, this would mean that Lubanga, even as the person in
authority who knowingly conscripted child soldiers, would not be crim-
inally liable for sexual crimes against child soldiers. However, if acts con-
sistent with sexual crimes were understood as integral to the organized
activity of using child soldiers in hostilities, then it could be argued that
Lubanga, as the President and Commander-in-Chief of the UPC, would
have known that sexual crimes were a purposeful and integral aspect to the
UPC’s program of using child soldiers, thus establishing the mens rea of
Lubanga’s criminal liability for sexual crimes.

The chamber’s ruling in the Lubanga case established the grounds that
the sexual crimes Lubanga was accused of were criminal acts that occurred
during the commission of the larger overarching criminal act of recruiting
and using child soldiers, but was not an integral part of the crime of using
child soldiers in hostilities. This notion that sexual crimes were distinct and
incidental acts, separate from the overarching structure of the use of child
soldiers in hostilities, was concretized by the chamber’s determination that
sexual crimes could not be introduced as the object of the trial because
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these acts were covered under distinct crimes outlined in the ICC Statue,
which the defendants were purposefully not charged with.®® While the
actus veus of Lubanga’s sexual crimes were clearly acknowledged when the
chamber ruled that these crimes could influence sentencing and repara-
tions, Lubanga’s criminal liability for committing mass rape and using
child soldiers as sex slaves evaporated.

Sexual crimes carry consequences that ripple beyond the violation of
the individual rights of the victims. When sexual crimes are used as a means
of committing other war crimes or mass atrocities, then the purpose of
sexual crimes is not only to victimize an individual, but to bring about
desired social and political ends through the victimization of individuals.
Acts consistent with sexual crimes, therefore, can be a fandamental aspect
of armed conflict. The purpose of sexual crimes, in this regard, is more
than the victimization of the individual victim, but a tool for achieving
wider goals in a conflict context, or even the transformation of societies
and political bodies through violence (and trauma) inflicted upon indivi-
duals. While international criminal courts should prosecute sexual crimes
as separate offenses, and not simply collapse these crimes into facets of
other types of crimes, courts should also be able to recognize that sexual
crimes constitute a fundamental component of other types of organized
hostilities.

In the Lubanga case, witnesses and expert testimony could have been
used to support the conclusion that acts consistent with sexual crimes were
integral components of the program of recruiting and using child soldiers
for hostilities.® In the words of Elisabeth Schauer, who submitted expert
testimony to the court, “child war survivors” in conflict settings across the
world have to cope with repeated traumatic life events, exposure to
combat, shelling and other life-threatening events, acts of abuse such as
torture or rape, violent death of a parent or friend, witnessing loved ones
being tortured or injured, separation from family, being abducted or held
in detention, insufficient adult care, lack of safe drinking water and food,
inadequate shelter, explosive devices and dangerous building ruins in
proximity, marching or being transported in crowded vehicles over long
distances, and spending months in transit camps.”® As Moreno-Ocampo
characterized this after the trial, “Lubanga instrumentalized sexual viola-
tions to subject child soldiers of both sexes to his will, while making the
children tools to further his own violent ends.””?

Around the world, Schauer continued in her testimony, commanders
commit sexual crimes against child soldiers to control the children. But,
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they also recruit children for the purpose of raping them—along with
using them as messengers, porters, cooks, or to lay and clear mines.”?
This notion that the girls were taken as child soldiers specifically so
commanders could rape them was supported by witness testimony. As
Witness 38 told the court, “Yes, there were girls and children. They were
to be bodyguards, but the girls were used, in fact, to prepare food and for
sexual services for the commanders. They use girls more for—for this
reason, as if they were their women, their wives.””® In the words of
Witness 299, “the girl child soldiers only had two jobs, to carry bags and
be the ‘wives’ of the commanders.””* The testimony of others made clear
that the victims had no choice when the commanders demanded sex,””
and that new recruits were systematically raped upon conscription.”® The
tesimony from these witnesses on the sexual crimes perpetrated by the
UPC forces under Lubanga’s command is in keeping with what scholars
have found around the world, that sex labor is part of the role girl soldiers,
and boy soldiers, play in the functioning of armed groups.”” The testi-
mony from these witnesses also indicates that rape and sex slavery were
clearly within the scope of what UPC commanders thought the purpose of
having child soldiers was within the scope of what it meant for child
soldiers to actively participate in hostilities. But the argument also could
have been made that commanders intentionally used sexual crimes against
child soldiers in order to advance other objectives, fracturing the social life
of the communities from which the girls came, perpetuating conditions
conducive to their rule and their ability to forcibly recruit more children.
Indeed, witnesses testified to this effect. Once the girls became pregnant,
they were sent back to their villages by commanders who knew the social
consequences of what would happen when the girls returned home.”® The
chambers heard evidence that child soldiers who show symptoms of the
trauma spectrum are stigmatized by family and community members when
they return home. For girls who were raped, social isolation was not simply
a function of trauma, but rather that girls and women who had sexual
relations with soldiers are stigmatized and ostracized, regardless of
whether the sex was voluntary or not. Children born to women who
were raped are considered illegitimate and are seen as bringing shame to
the mother. The mother’s shame is seen as the family’s, and the family’s
the community’s, forcing the victims of sexual crimes into homelessness
and even exile.”” Across conflict settings around the world, and especially
in northeast DRC, these social consequences of sexual crimes are func-
tional, aiding the exploitation of civilian populations by armed groups,®°
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and advancing the larger objectives of the armed groups who use child
soldiers.®! Understood in these terms, sexual crimes against child soldiers
are very much integral to the “hostilities” that child soldiers are intended
to be used for—they are taken so that they can be raped, but also because
their trauma and shame can be instrumentalized within the context of the
conflict.

In Lubanga, the prosecution would have been more successful in
prosecuting acts consistent with sexual crimes if the courts had incorpo-
rated an understanding of these crimes that reflected Lemkin’s thinking,
namely his insistence that crimes consistent with sexual violence be pro-
secuted as fundamental parts of larger criminal programs, committed with
the same common purpose within the context of armed conflict as other
actions for which defendants are also charged. This would have called for
the understanding that sexual crimes against child soldiers were within the
purview of what the leaders of armed groups thought the purpose of using
child soldiers was—something that was beyond the ability of the prosecu-
tor’s office to control.

ConcLusioN: THE FAILURES OF JUSTICE

The failure of international law in general to bring charges against defen-
dants for sexual crimes —in several cases at the ICC to the Cambodian
Khmer Rouge Tribunal—can be seen as a denial of justice.®? The con-
sequences of overlooking sexual crimes range from undermining the local
legitimacy of international courts, to potentially strengthening traditions
of impunity that prohibit the law from working as a deterrent to sexual
crimes.®? This, in turn, can also reify norms in societies around the entire
world that sexual- and gender-based crimes and violence are not as pro-
blematic as other kinds of violence or crimes.

Beyond the narrow expectation of legalism and retributive justice,
Lubanga raises important questions about how sexual crimes are consid-
ered and treated in the social and political contexts of countries around the
world, and in global society and politics.®* The rulings help to establish a
precedent that recognizes acts consistent with sexual crimes as secondary
offenses that, while unfortunate and brutal, are incidental to other more
serious things. Legal procedure and justice will always serve social and
political ends which cannot be intuited through the procedure of courts
and trials themselves, so there is no way to predict the sociological con-
sequences of the rulings of trial chambers.®® Still, it is possible to critique
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the courts from the standpoint of the principles and values they use to
legitimize themselves. By not bringing justice directly for acts of sexual
crimes committed within the context of mass atrocities—in the cases of
rape, sexual slavery, sexual torture, and forced marriages discussed in this
chapter—the ruling of the ICC reifies longstanding prejudices that sexual
crimes are not serious violations of the rights of individuals. These are the
same prejudices that have made these same offenses over the last century
the “least condemned war crime,” legally, socially, and politically.®®

Counter-intuitively, the recent retreat from prosecuting sexual crimes
at the ICC within the scope of war crimes, crimes against humanity, and
genocide has occurred even though sexual- and gender-based crimes have
become increasingly explicit within the mandate of international courts
and the general public discourse surrounding international law. As a result,
sexual crimes have become one of the most discussed, yet marginalized,
areas of war crimes prosecutions in international law. The historical irony,
of course, is that Lemkin’s most important early supporters of the UN
Genocide Convention were women’s groups, women’s NGOs, and
women delegates at the UN who supported the Genocide Convention
because Lemkin insisted that a law against genocide could bring acts
consistent with sexual crimes under the purview of international humani-
tarian law for the first time in history, while advancing an individual rights-
based approach international law.%”

In terms of international law as a practice, it must be remembered that
the prosecution of acts consistent with sexual crimes has been hindered
both by juridical constraints or restrictive precedents, and because of the
way these acts are conceptualized and thought about. As I have attempted
to show in this chapter, the prosecution of rape in Lubanga failed because
sexual crimes were interpreted as incidental attacks on individual child
soldiers by individual soldiers, and not a systematic and strategic aspect of
the UPC’s larger program of using child soldiers to engage in hostilities, a
war crime. If trial chambers and courts are demanding higher levels of
evidentiary standards for sexual violence (as opposed to other war crimes)
because they are intuiting this principle in the law, rather than reading the
principle in the law explicitly, then the legal standards for prosecuting
sexual violence are arbitrary. Changing these standards, therefore, would
require changes in the attitudes and sentiments—indeed, the norms—of
courts and court officials.

Beyond Lubanga, Lemkin’s ideas shed light on possible paths toward the
successful prosecutions of acts consistent with sexual crimes, integrating the

$
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seemingly disparate acts committed against individuals into an overarching
structure of violent conflict, while working to lower the requirements for
proving criminal intent that have prevented leaders of states and armed
groups from being prosecuted for these crimes. Likewise, Lemkin’s thoughts
on using the doctrine of joint criminal enterprise to prosecute sexual crimes
would allow for the prosecution of the leaders of armed groups and states
that employ rape and other forms of sexual crimes as a “technique of
genocide” or any other war crime—to borrow Lemkin’s words—regardless
of whether or not they issued direct orders to subordinates to commit rape.
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