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REVISED IMPLEMENTING RULES AND REGULATIONS OF R.A. NO. 6957, 
"AN ACT AUTHORIZING THE FINANCING, CONSTRUCTION, OPERATION 

AND MAINTENANCE OF INFRASTRUCTURE PROJECTS BY THE 
PRIVATE SECTOR AND FOR OTHER PURPOSES", 

AS AMENDED BY R.A. NO. 7718 
 
 

INTRODUCTION 
 
Pursuant to Sect ion 11 of  R.A. No. 6957,  as amended by R.A. No. 7718, the 
fo l lowing Revised Implement ing Rules and Regulat ions are hereby prescr ibed to  
carry out  the prov is ions of  sa id Act.  
 
 

RULE 1 - PRELIMINARY PROVISIONS 
 
SECTION 1.1 -  POLICY 
 
I t  is the dec lared pol icy of  the State to recognize the indispensable ro le of  the 
pr iva te sector as the main engine for nat ional growth and development and provide 
the most appropr iate incent ives to mobi l ize  pr ivate resources for  the purpose of  
f inancing the Construct ion,  operat ion and maintenance of  in frast ructure and 
development projects normal ly f inanced and undertaken by the Government.   
 
In l ine with the foregoing,  these Revised IRR seek to ident i fy specif ic  incent ives,  
support  and undertak ings,  f inancial  or o therwise,  that  may be granted to Pro ject  
Proponents,  provide a c l imate of  min imum Government regulat ions,  a l low 
reasonable re turns on investments made by Project  Proponents,  provide procedures 
that  wi l l  assure t ransparency and compet i t iveness in the bidding and award of 
projects,  ensure that  Contractual Arrangements ref lect  appropr iate sharing of  r isks 
between the Government and the Project  Proponent,  assure c lose coord inat ion 
between nat ional government and Loca l Government Units (LGUs),  and ensure st r ic t  
compl iance by the Government and the Project  Proponent of  their  respect ive  
obl igat ions and undertakings and the moni tor ing thereof ,  in connect ion wi th or  
re lat ive to Pr ivate Sector Inf rastructure or Development Projects  to be undertaken 
under th is Act  and these Revised IRR.     
 
SECTION 1.2  -  COVERAGE  
 
These Implement ing Rules and Regulat ions ( IRR) sha l l  cover a l l  Pr ivate  Sector 
Infrast ructure or Development Pro jects,  as hereunder def ined,  undertaken by 
Agencies/LGUs in accordance wi th such contractual arrangement or scheme 
authorized under and pursuant to R.A. No. 6957, as amended by R.A. No. 7718. 
 
For LGU projects,  concerned LGUs may formulate addit ional gu idel ines/procedures 
not  in conf l ic t  with th is Act  and these Implement ing Rules and Regulat ions and 
pert inent prov is ions o f  R.A. No. 7160 (Local Government  Code of  1991) and i ts  
implement ing ru les and regulat ions.  
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SECTION 1.3  -  DEFINITION OF TERMS  
 
For purposes of  these Implement ing Rules and Regulat ions,  the terms and phrases 
hereunder sha l l  be understood as fo l lows: 
 

a.  Act  -  shal l  mean Republ ic  Act  No.  6957, as amended by Republ ic Act  No. 
7718. 

 
b.  Agency  -  Refers to any department,  bureau,  of f ice,  commiss ion,  authori ty or 

agency of  the nat ional government ,  including Government-Owned or 
-Cont rol led Corporat ions (GOCCs),  Government Financia l  Inst i tut ions (GFIs),  
and State Univers i t ies and Col leges (SUCs) authorized by law or their  
respect ive charters to contract  fo r or undertake Infrast ructure or Development  
Projects.    

 
c.  Amortization  -  The regular,  per iodic  repayment of  pr inc ipal and payment of  

interest  of  a debt  for  a def in i te  per iod of  t ime, at  the maturi ty  of  which the 
ent ire indebtedness is paid in fu l l .    

 
d.  Approving Body  -  The ent i ty authorized to approve pro jects proposed under 

th is Act  and in accordance wi th Sect ions 2.7 and 2.8 of  these Revised IRR. 
 
e.  BOT Center  -  The successor of  the Coord inat ing Counci l  of  the Phi l ippine 

Assistance Program (CCPAP),  the agency mandated under Sect ion 12 of  the 
Act ,  to coordinate and monitor projects implemented under the Act ,  pursuant  
to Adminis trat ive  Order No. 67 (s.  1999),  as amended by Adminis trat ive Order 
No. 103 (s.  2000) and Execut ive Order No. 144 (s.  2002).  

 
f .  Contractual  Arrangements  -  Refers to  any of  the fo l lowing contractua l 

arrangements or schemes, as wel l  as other var iat ions thereof,  as may be 
approved by the President,  by which inf rastructure and/or development  
projects may be undertaken pursuant to  the provis ions of  these Revised IRR: 

 
i .  Build-and-transfer (BT)  -  A cont ractua l arrangement whereby the Project  

Proponent undertakes the f inancing and Const ruct ion of  a given 
infrastructure  or development fac i l i ty  and af ter i ts  complet ion turns i t  over  
to the Agency or LGU concerned, which shal l  pay the Pro ject  Proponent 
on an agreed schedule i ts  tota l  investment expended on the project ,  p lus 
a Reasonable Rate of  Return thereon. This arrangement may be employed 
in the Const ruct ion of  any Infrastructure  or Deve lopment Projects,  
includ ing cr i t ical  faci l i t ies which, for  securi ty or st rategic reasons,  must be 
operated direct ly by the Government.  

 
i i .  Build-lease-and-transfer (BLT)  -  A contractual arrangement whereby a  

Project  Proponent is  authorized to f inance and construct  an infrast ructure 
or development fac i l i ty  and upon i ts complet ion turns i t  over to the 
Agency/LGU concerned on a lease arrangement for a f ixed period,  af ter 
which ownersh ip of  the faci l i ty  is automat ical ly t ransferred to the 
Agency/LGU concerned. 

 
i i i .  Build-operate-and-transfer (BOT)  -  A cont ractual arrangement whereby 

the Project  Proponent undertakes the Const ruct ion,  inc luding f inancing,  of  
a given inf rast ructure faci l i ty ,  and the operat ion and maintenance thereof.    
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The Project  Proponent  operates the faci l i ty  over a f ixed term during which 
i t  is a l lowed to  charge faci l i ty  users appropriate  to l ls ,  fees,  rentals,  and 
charges not  exceeding those proposed in i ts  b id or as negot iated and 
incorporated in the contract  to enable  the Project  Proponent to  recover i ts  
investment,  and operat ing and maintenance expenses in the project .   The 
Project  Proponent t ransfers the fac i l i ty  to the Agency/LGU concerned at  
the end of  the f ixed term that  sha l l  not  exceed f i f ty  (50) years.   Th is bui ld -
operate-and-transfer contractual arrangement shal l  inc lude a  
supply-and-operate scheme which is a cont ractual arrangement whereby 
the suppl ie r of  equipment and machinery for a given inf rast ructure faci l i ty ,  
i f  the interest  of  the Government so requires,  operates the faci l i ty  
provid ing in the process technology t ransfer and t ra in ing to F i l ip ino 
nat ionals.  

 
iv.  Build-own-and-operate (BOO)  -  A cont ractual arrangement whereby a 

Project  Proponent is authorized to f inance,  construct ,  own, operate and 
mainta in an inf rast ructure or deve lopment faci l i ty  f rom which the Project  
Proponent is a l lowed to recover i ts  total  investment,  operat ing and 
maintenance costs plus a reasonable return thereon by col lect ing to l ls ,  
fees,  renta ls or other charges f rom fac i l i ty  users;  prov ided, That a l l  such 
projects upon recommendat ion of  the Investment Coord inat ion Commit tee 
(ICC) of  the Nat iona l Economic and Development Authori ty  (NEDA),  shal l  
be approved by the President  of  the Phi l ipp ines.  Under th is project ,  the 
proponent who owns the assets  of  the fac i l i ty  may ass ign i ts  operat ion 
and maintenance to a Faci l i ty  operator.  

 
v.  Build-transfer-and-operate (BTO)  -  A contractual arrangement whereby 

the Agency/LGU cont racts out  the Const ruct ion of  an infrast ructure  faci l i ty  
to a pr ivate ent i ty such that  the Contractor bui lds the faci l i ty  on a turnkey 
basis,  assuming cost  overruns,  delays,  and specif ied performance r isks.   
Once the fac i l i ty is  commissioned sat is factor i ly,  t i t le is t ransferred to the 
implement ing Agency/LGU.  The pr ivate ent i ty  however operates the 
faci l i ty  on behalf  of  the implement ing Agency/LGU under an agreement.  

 
v i .  Contract-add-and-operate (CAO)  -  A cont ractual arrangement whereby 

the Project  Proponent adds to an exist ing inf rast ructure faci l i ty  wh ich i t  is  
rent ing f rom the Government  and operates the expanded pro ject  over an 
agreed Franchise period.   There may or may not be a t ransfer 
arrangement with  regard to the added fac i l i ty  prov ided by the Project  
Proponent.  

 
v i i .  Develop-operate-and-transfer (DOT)  -  A contractua l arrangement 

whereby favorable condit ions external to a new in frastructure  project  
which is to be bui l t  by a Project  Proponent are integrated into the 
arrangement by giv ing that  ent i ty  the r ight  to develop adjoin ing property,  
and thus,  enjoy some of  the benef i ts the investment creates such as 
higher property or rent  values.  

 
v i i i .  Rehabi l i tate-operate-and-transfer  (ROT)  -  A contractual arrangement 

whereby an ex ist ing faci l i ty  is turned over to the Project  Proponent to 
refurb ish,  operate and mainta in for a Franchise per iod,  at  the expiry of  
which the legal  t i t le to  the faci l i ty  is turned over to the Government.   The 
term is a lso used to descr ibe the purchase of  an exist ing fac i l i ty f rom 
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abroad, import ing,  refurbish ing,  erect ing and consuming i t  wi th in the host  
country.  

 
ix.  Rehabi l i tate-own-and-operate (ROO)  -  A contractua l arrangement 

whereby an ex ist ing faci l i ty  is turned over to the Project  Proponent to 
refurb ish and operate  with no t ime l imita t ion imposed on ownership.  As 
long as the operator is  not  in v io lat ion of  i ts  Franch ise,  i t  can cont inue to 
operate the fac i l i ty  in perpetui ty.  

 
g.  Construction  -  Refers to new construct ion,  rehabi l i tat ion,  improvement ,  

expansion,  a l terat ion,  and re lated works and act iv i t ies inc luding the 
necessary design,  supply,  instal lat ion,  test ing and commiss ioning of  
equipment,  systems, p lants,  materia ls,  labor and serv ices and related i tems 
needed to bui ld or rehabi l i tate an inf rastructure or development fac i l i ty .  

 
h.  Contractor  -  Refers to any ent i ty  accredi ted under Phi l ippine laws, or that  

should be accredi ted under Phi l ippine laws in accordance with Sect ion 5.4 
(a.v)  hereof ,  which may or may not  be the Project  Proponent  and which shal l  
undertake the actual Construct ion and/or supply of  equ ipment for the project .  

 
i .  Development Program   -  Refers to nat ional,  reg ional or local government  

plans or programs included in,  but not l imi ted to,  the Medium-Term Phi l ipp ine 
Development Plan (MTPDP), the Regional  Development P lans and Local 
Development P lans.  

 
j .  Direct Government Guarantee  -  Refers to an agreement whereby the 

Government or any of  i ts  Agencies/LGUs guarantees to assume responsibi l i ty  
for the repayment o f  debt d irect ly incurred by the Pro ject  Proponent in 
implement ing the project  in case of  a loan default .  

 
k.  Facil i ty Operator  -  Refers to a company registered with the Securi t ies and 

Exchange Commiss ion (SEC),  which may or may not be the Project  
Proponent,  and which is  responsib le for  a l l  aspects  of  operat ion and 
maintenance of  the in frast ructure or development faci l i ty ,  inc luding but  not 
l imited to the co l lect ion of  to l ls ,  fees,  rentals or charges f rom fac i l i ty  users;  
provided, that  in case the faci l i ty  requ ires a publ ic ut i l i ty  Franchise,  the 
Faci l i ty  Operator shal l ,  no later than the commencement of  operat ion of  the 
faci l i ty ,  comply with the nat ional i ty  and ownership requirements under the 
Const i tut ion and other appl icab le laws and jur isprudence. 

 
l .  Franchise  -  Refers to a cert i f icate,  permit  or other form of  authorizat ion 

requi red to be obtained by a Faci l i ty  Operator f rom a Regulator pr ior  to 
operat ing a Publ ic Ut i l i ty  Pro ject .    

 
m.  Government Undertakings  -  Refers to any form of  contr ibut ion and/or 

support  prov ided under Sect ion 13.3 o f  these Revised IRR, which the 
Government or any of  i ts  Agencies/LGUs may extend to a Pro ject  Proponent.  

 
n.  Head of Agency/LGU  -  Sha l l  be def ined as:  ( i )  the head o f  the agency or 

body,  for nat iona l government agencies (NGAs) and the const i tut ional  
commissions or of f ices,  and branches of  government;  ( i i )  the Governing 
Board or i ts  author ized of f ic ia l /managing head/Chief  Execut ive  Off icer of  
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GOCCs, GFIs,  or SUCs; or ( i i i )  the Sanggunian or i ts  author ized of f ic ia l  o r  
the local  chie f  execut ive,  for LGUs.  

 
o.  ICC  -  Refers to the Investment Coord inat ion Commit tee o f  the Nat iona l  

Economic and Development Author i ty  (NEDA) Board.  
 
p.  Investment Incentives  -  Refers to any form of  cont r ibut ion and/or support ,  

which the Government or any of  i ts  Agencies/LGUs inc luding GOCCs may 
extend to the Project  Proponent in accordance with Sect ion 13.2 of  these 
Revised IRR. 

 
q.  IRR  -  Sha l l  mean these Revised Implement ing Rules and Regulat ions.  
 
r .  List of Pr iori ty Projects  -  Refers to the l is t  of  Private Sector Infrastructure  

or Development Pro jects approved in accordance wi th Sect ion 2.3.  
 
s.   Local Government Units (LGUs)  -  Refer to provincia l ,  c i ty,  munic ipal and/or  

barangay government ent i t ies.  
 
t .  Negotiated Contracts  -  Refers to cont racts entered into by the Government  

for convenience even i f  broader tendering would have been possible.   This  
type of  cont ract  may be resorted to only in  cases prescribed under Rule 9.  

 
u.  PBAC  -  Refers to the Pre-qual i f icat ions,  Bids,  and Awards Commit tee 

establ ished in accordance wi th Rule 3 of  these Revised IRR.  
 
v.  Private Sector  Infrastructure or  Development Projects  -  The general 

descr ipt ion of  Inf rastructure or Deve lopment  Pro jects  normal ly  f inanced, and 
operated by the publ ic  sector but  which wi l l  now be whol ly  or  part ly  f inanced,  
constructed and operated by the pr ivate sector,  inc luding but  not  l imited to,  
power plants,  h ighways, ports ,  a i rports,  canals,  dams, hydropower pro jects ,  
water supp ly,  i r r igat ion,  te lecommunicat ions,  ra i l road and ra i lways, t ransport  
systems, land rec lamat ion pro jects ,  indust r ia l  estates or townships,  housing,  
government bu i ld ings,  tourism pro jects,  publ ic markets,  s laughterhouses,  
warehouses,  sol id waste management,  informat ion technology networks and 
database inf rast ructure,  educat ion and health faci l i t ies,  sewerage,  drainage,  
dredging,  and other inf rast ructure and development  pro jects  as may 
otherwise be authorized by the appropriate Agency/LGU pursuant to the Act  
or these Revised IRR.  Such pro jects sha l l  be undertaken through Contractua l 
Arrangements as def ined herein,  inc luding such other variat ions as may be 
approved by the Pres ident of  the Phi l ipp ines.  

 
w.  Project Cost -  Refers to the total  cost  to be expended by the proponent to 

plan,  deve lop and construct  the project  to  complet ion stage inc lud ing but  not  
l imited to cost  of  feasib i l i ty  s tudies engineering and design,  Construct ion,  
equipment,  land and r ight -of-way, taxes imposed on said cost ,  and 
development cost .    

 
x.  Project  Loan -  Refers to a l l  loans and/or credit  fac i l i t ies extended by 

f inancia l  inst i tut ions,  mult i - lateral  lenders,  export  credit  agencies,  and al l  
other th i rd party lenders to the pro ject  company and/or Pro ject  Proponent for 
the development  and/or operat ion of  the project .   
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Fore ign loans/ foreign currency loans to be incurred by the project  company 
shal l  be in accordance with preva i l ing Bangko Sentral  ng Pi l ip inas  (BSP) 
regulat ions.  

 
y.  Project Proponent  -  Refers to the pr ivate  sector ent i ty which shal l  have 

contractua l responsibi l i ty  for the pro ject  and which sha l l  have an adequate 
t rack record in the concerned industry as wel l  as technica l capabi l i ty  and 
f inancia l  base consist ing of  equity and f i rm commitments f rom reputable  
f inancia l  inst i tut ions to provide,  upon award,  suf f ic ient  credit  l ines to cover 
the total  est imated cost of  the pro ject  to  implement the sa id pro ject .   

 
z.  Public Uti l i ty Projects  -  Refers to projects  or fac i l i t ies that  prov ide publ ic 

serv ices as def ined under the Publ ic Services Act ,  as amended, and for which 
a Franch ise is required.  

 
a.a.  Reasonable Rate of  Return  -  Refers to the rate of  return that  a Pro ject  

Proponent shal l  be ent i t led to,  as determined by the Approving Body taking 
into account,  among others,  the preva i l ing cost  of  cap ita l  (equity and 
borrowings) in the domest ic and internat ional markets ,  r isks being assumed 
by the Project  Proponent and the leve l of  Government  Undertak ings extended 
for the project ;  p rov ided, further,  that  in  the case of  Negot iated Contracts,  
such rate of  return sha l l  be determined by the Approving Body pr ior  to cal l  fo r 
proposals;  prov ided further,  that  fo r Negot ia ted Contracts for pub l ic ut i l i t ies 
projects which are monopol ies,  the rate o f  return on rate base shal l  be 
determined by exist ing laws, which in  no case shal l  exceed twelve per centum 
(12%), as prov ided by the Act.  

 
b.b.  Regulator -  Refers to the agency,  body or commiss ion empowered by law to 

f ix  the rates of  a provider of  a part icular publ ic  service as def ined by the 
Commonwealth Act  No. 146, as amended (Publ ic Service Act ,  as amended) 
and for which a Franch ise is required to operate the same.  

 
c.c.  Unsol icited Proposals  -  Refer to  pro ject  proposals submit ted by the pr ivate 

sector,  not  in response to a formal sol ic i tat ion or request issued by an 
Agency/LGU, to undertake Inf rast ructure or Development Projects  which may 
be entered into by Agency/LGU sub ject  to the requirements/condit ions 
prescribed under Rule 10.   

 
 
 

RULE 2 - GENERAL PROVISIONS 
 
SECTION 2.1 -  AUTHORIZED CONTRACTING GOVERNMENT AGENCIES/UNITS  
 
The fo l lowing are authorized to enter into Contractua l Arrangements under th is Act  
and these Revised IRR: 
 

a.  Al l  concerned departments,  bureaus, of f ices,  commissions,  authori t ies,  or  
agencies of  the nat ional government ,  inc luding GOCCs, GFIs,  SUCs, and 
LGUs authorized by law or by  the ir  respect ive charters to  undertake 
Infrast ructure or Development pro jects.  
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SECTION 2.2  -  ELIGIBLE TYPES OF PROJECTS  
 
The Const ruct ion,  rehabi l i tat ion,  improvement,  bet terment,  expansion, 
modern izat ion,  operat ion,  f inancing and maintenance of  the fo l lowing types of  
projects which are normal ly f inanced and operated by the pub l ic  sector which wi l l  
now be whol ly  or  part ly  f inanced,  constructed and operated by the pr ivate sector,  
includ ing other inf rast ructure and deve lopment projects as may be authorized by the 
appropr iate agencies,  may be proposed under the provis ions of  the Act  and these 
Revised IRR,  provided however that  such projects have a cost  recovery component  
which covers at  least  50% of the Project  Cost ,  or as determined by the Approv ing 
Body:  
 

a.  Highways,  inc luding expressway, roads, br idges, interchanges,  tunnels,  and 
related faci l i t ies;  

 
b.  Rai lways or ra i l -based projects packaged with commercia l  development  

opportunit ies;  
 
c.  Non-rai l  based mass t ransit  fac i l i t ies,  navigable in land waterways and related 

faci l i t ies;  
 
d.  Port  infrast ructures l ike piers,  wharves,  quays,  storage,  handl ing,  ferry  

serv ices and re lated faci l i t ies;  
 
e.  Airports,  a i r  nav igat ion,  and related faci l i t ies;  
 
f .  Power generat ion,  t ransmiss ion,  sub-t ransmiss ion,  d ist r ibut ion,   and related 

faci l i t ies;  
 
g.  Telecommunicat ions,  backbone network,  te rrestr ia l  and sate l l i te faci l i t ies and 

related service faci l i t ies;  
 
h.  Informat ion technology (IT) and data  base inf rast ructure ,  inc luding 

modern izat ion of  IT,  geo-spat ia l  resource mapping and cadastra l  survey for  
resource account ing and planning;  

 
i .  I rr igat ion and re lated faci l i t ies;  
 
j .  Water supply,  sewerage, drainage, and rela ted faci l i t ies;  
 
k.  Educat ion and health infrast ructure;  
 
l .  Land reclamat ion,  dredging and other re lated development faci l i t ies ;  
 
m.  Industr ia l  and tour ism estates or townships,  inc luding re lated in frastructure  

faci l i t ies and ut i l i t ies;  
 
n.  Government bui ld ings,  housing pro jects;  
 
o.  Markets,  s laughterhouses, and related faci l i t ies;  
 
p.  Warehouses and post -harvest  faci l i t ies;  
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q. Publ ic  f ish ports and f ishponds, inc luding s torage and process ing faci l i t ies;  
and 

 
r .  Environmenta l and sol id waste management re lated fac i l i t ies such as but  not 

l imited to co l lect ion equipment,  compost ing plants,  landf i l l  and t idal  barr iers , 
among others.  

 
SECTION 2.3  -  LIST OF PRIORITY PROJECTS  
 
Concerned Agencies/LGUs are tasked to prepare their  infrast ructure or deve lopment 
programs and to ident i fy  specif ic pr ior i ty  pro jects that  may be f inanced, constructed,  
operated and maintained by the pr iva te sector through the Contractual  
Arrangements or schemes author ized under these Revised IRR and to submit  for the 
approval  by the Approving Body, as specif ied in Sect ion 2 .7.  Prior i ty  projects  shal l  
inc lude but  not  be l imited to  those ident i f ied  in  the Medium-Term Phi l ipp ine 
Development Programs (MTPDP), Medium-Term Publ ic Investment Programs 
(MTPIP),  Regional Development Programs (RDPs),  Regional Deve lopment  
Investment Programs (RDIPs) as wel l  as specif ic LGU deve lopment  plans.   
 
SECTION  2.4  -  PUBLICATION AND NOTICE 
 
Al l  Agencies/LGUs shal l  provide wide publ ic i ty  of  the L ist  of  Prior i ty Pro jects  
proposed for implementat ion under the Contractua l Arrangements or schemes as 
authorized under the Act  and these Revised IRR to keep interested/concerned 
part ies informed thereof.   For th is purpose,  a l l  Agencies/LGUs shal l  cause the i r  
respect ive List  of  Pr ior i ty Pro jects to be publ ished at  least  once every s ix (6)  
months in a nat ional  newspaper of  general c i rcu lat ion,  and where appl icable,  
internat ional  newspapers of  genera l c i rcu la t ion.  Sa id L ist  should  also be posted 
cont inuously in the website of  the concerned Agency/LGU, i f  avai lab le.   
 
SECTION  2.5  -  REGISTRATION OF PROJECT PROPONENTS 
 
Project  Proponents may register with the Agency/LGU, ind icat ing which pro jects are  
of  interest  to them, and for th is purpose, submit  their  company prof i les in the form 
prescribed in the ICC Guidel ines.   Duly registered Pro ject  Proponents shal l  be 
of f ic ia l ly not i f ied and furnished by the Agency/LGU a copy of  the l ist  of  their  
respect ive pr ior i ty  pro jects and corresponding project  updates  at  least  once every 
six (6) months. 
 
SECTION 2.6  -  ALLOWABLE MODES OF IMPLEMENTATION 
 
Projects may be implemented through pub l ic  b idding or d i rect  negot iat ion.   The 
direct  negot iat ion mode is sub ject  to condi t ions specif ied in Rules 9  and 10 hereof.  
 
SECTION 2.7  -  APPROVAL OF PRIORITY PROJECTS 
 
The approva l of  projects proposed under th is Act  sha l l  be in accordance with the 
fo l lowing: 
 

a.  National Projects  -  The projects must be part  of  the Agency’s development  
programs, and shal l  be approved as fo l lows: 
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i .  projects cost ing up to PhP 300 mil l ion,  shal l  be submit ted to ICC for  
approval;   

 
i i .  projects cost ing  more than PhP 300 mi l l ion,  shal l  be submit ted to the 

NEDA Board for approval upon the  recommendat ion of  ICC; and 
 
i i i .  regard less o f  amount,  negot iated pro jects  shal l  be submit ted to the NEDA 

Board for approva l upon recommendat ion by the ICC.    
 

b.  Local Projects  -  Local pro jects to be implemented by the LGUs shal l  be 
submit ted by the concerned LGU for conf i rmat ion,  as fo l lows: 

 
i .  to the munic ipa l deve lopment counci l  for  projects cost ing up to PhP 20 

mi l l ion;   
 
i i .  to the  provincia l  development counci l  for those cost ing above PhP 20 

mi l l ion  up to PhP 50 mi l l ion;  
 
i i i .  to the c i ty deve lopment counci l  fo r those cost ing up to PhP 50 mi l l ion;   
 
iv.  to the regional development counci l  or,   in  the  case of  Metro  Mani la 

projects,  the Regional  Development Counci l  for Metropol i tan Mani la,  fo r 
those cost ing above PhP 50 mi l l ion up to PhP 200 mi l l ion;  and  

 
v.  to the ICC for  those cost ing above PhP 200 mil l ion.    

 
F inal approval of  projects c lassi f ied under b. i  to b. iv of  th is sect ion is vested 
on the Local Sanggunians per provis ion of  the Local Government Code.  

 
SECTION 2.8  -  DETAILED GUIDELINES FOR THE APPROVAL OF 

PROJECTS/CONTRACTS  
 
The Approv ing Body shal l ,  f rom t ime to t ime,  prescr ibe or rev ise detai led gu idel ines 
on the process and procedures for the approval of  projects and contracts as wel l  as 
the requirements to be submit ted in support  thereof,  prov ided that  the same are 
consis tent  with the Act  and these Revised IRR. 
 
SECTION 2.9   -  POLICY ON DEVIATIONS FROM APPROVED CONTRACT 
 
The Agency/LGU shal l  not  proceed with the award and s igning of  the contract  with  
the Project  Proponent  i f  there are mater ia l  deviat ions f rom the parameters and 
terms and condit ions set  forth in the draf t  contract  as approved by the Approving 
Body. The Head of  the Agency/LGU shal l  be responsible for compliance with th is  
pol icy and v io lat ion o f  th is Sect ion 2.9 shal l  render the award and/or the s igned 
contract  inva l id .   
 
SECTION 2.10  -  PRESIDENTIAL APPROVAL, WHEN REQUIRED 
 
Projects undertaken through the BOO scheme or through Contractual Arrangements 
or schemes other than those def ined under Sect ion 1.3 (f )  of  these Revised IRR 
shal l  require Pres ident ia l  approva l.   For th is purpose, the Head of  Agency/LGU sha l l  
submit  the proposed project  to the NEDA Board through the ICC, which shal l  
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evaluate the proposal and forward i ts  recommendat ions to the President.  However,  
such pro jects sha l l  be deemed to have been approved by the Pres ident when 
approved at  a NEDA Board meet ing presided over by the President.   
 
SECTION 2.11  -  DEADLINE FOR APPROVAL OF SOLICITED PROJECTS/CONTRACTS 
 
The Approving Body shal l  act  on the project  and the contract  with in th ir ty (30) 
calendar days upon sat isfactory compliance by the concerned Agency/LGU wi th the 
requirements of  the Approving Body. Fa i lu re of  the Approv ing Body to act  on the 
project  and contract  wi th in the specif ied period shal l  be deemed an approval thereof  
and the concerned Agency/LGU may proceed with the sol ic i tat ion of  proposals.  Such 
approval,  however,  shal l  be val id only for a period of  e ighteen (18) months f rom the 
issuance of  the approval unless the invi ta t ion to pre-qual i fy  and to bid has been 
issued; provided, that  the Approving Body shal l  issue a wri t ten not ice of  approval or  
d isapproval  upon the wr i t ten request  for  extension by the Agency/LGU, which must  
be f i led with in e ighteen (18) months f rom the issuance of  such approval.   
 
 
RULE 3 - THE BOT PRE-QUALIFICATION, BIDS, AND AWARDS COMMITTEE 
 
SECTION 3.1  -  COMPOSITION 
 
The Head of  the Agency/LGU shal l  c reate a BOT Pre-qual i f icat ion,  Bids and Awards 
Commit tee (PBAC) composed of  the fo l lowing: 
 

a.  At  least  a th i rd ranking regular of f ic ia l  of  the Agency/LGU - Chairman 
 

b.  A legal of f icer -  Member-Secretary 
 

c.  One (1)  technical of f icer knowledgeable wi th the technica l aspects or  
requirements of  the project ,  duly designated by the Head of  Agency/LGU 
concerned on a project -to-project  bas is -  Member (provis iona l)  
 

d.  One (1) technical of f icer  knowledgeable with  aspects or requ irements of  
the project  f rom a concerned regu latory body,  when appl icable ,  to  be invi ted 
by the Agency/LGU concerned on a project-to-pro ject  bas is.  -  Member 
(provis ional and non-vot ing) 
 

e.  An of f icer knowledgeable in f inance - Member 
 

f .  An of f icer knowledgeable in management/operat ion of  the pro ject  -  Member 
 

g.  Two (2) representat ives f rom the pr ivate sector:  one f rom duly recognized 
Contractors associat ions;  and the other f rom either the faci l i ty  users,  or duly  
recognized account ing associat ions.  -  Observers (non-vot ing) 
 

h.  A representat ive f rom the Commiss ion on Audit  -  Observer (non-vot ing) 
 

i .  One (1) representat ive f rom the BOT Center for nat ional  projects,  in  
accordance with Sect ion 2.7 (a)  -  Observer (non-vot ing) 

     
j .  One (1) representat ive f rom the loca l DILG of f ice,  fo r LGU projects -  

Observer (non-vot ing) 



BOT Law Implementing Rules & Regulations 

11 
 

     
Observers wi l l  be not i f ied at  least  two (2) calendar days before the fo l lowing 
stages: pre-b id conference, opening of  b ids,  evaluat ion of  b ids,  contract  award,  
and special  meet ings of  the PBAC. The absence of  observers wi l l  not  nul l i fy  the 
PBAC proceedings,  provided that  they have been duly invi ted in wr i t ing.  
   

SECTION 3.2  -  RESPONSIBIL ITY OF THE PBAC 
 
The PBAC herein created shal l  be responsib le for a l l  aspects of  the pre-b idding and 
bidding process  in  the case of  sol ic i ted proposals,  and for the comparat ive b idding 
process (otherwise known as the “Swiss Chal lenge“),  in the case of  Unsol ic i ted 
Proposals,  inc lud ing,  among others,  the preparat ion of  the bidding/ tender 
documents,  publ icat ion of  the invi tat ion to pre-qua l i fy  and bid,  pre-qua l i f icat ion of  
prospect ive bidders,  conduct of  pre-b id conferences and issuance of  supplemental  
not ices,  interpretat ion of  the ru les regarding the bidding,  the conduct of  b idding,  
evaluat ion o f  b ids,  resolut ion of  d isputes between bidders,  and recommendat ion for 
the acceptance of  the bid and/or for the award of  the pro ject .  
 
SECTION 3.3  -  QUORUM 
 
A quorum of  the PBAC shal l  be composed of  a s imple  majori ty of  a l l  vot ing members 
of  the Commit tee.   The Chairman shal l  vote only in case of  a t ie.  
 
 

RULE 4 - BID/TENDER DOCUMENTS 
 
SECTION 4.1  -  BID/TENDER DOCUMENTS 
 
The Agency/LGU concerned shal l  prepare the bid/ tender documents,  which sha l l  
inc lude the fo l lowing:  
 

a.  “ Inst ruct ions to B idders”;  
 
b.  “Minimum Design,  Performance Standards/Specif icat ions,  and Economic 

Parameters” such as d iscount rate,  inf lat ion factor and fore ign exchange rate,  
where appl icab le,  among others;  

 
c.  “Draf t  Cont ract ” (as approved in accordance with Sect ion 2.8) re f lect ing the 

contractua l arrangement under which the pro ject  shal l  be undertaken, and the 
respect ive undertak ings of  the cont ract ing part ies,  among others;  

 
d.  “Bid  Form” ref lect ing the required informat ion to properly evaluate the b id 

proposal;  
 
e.  forms of  b id and performance secur i t ies;   
 
f .  current  appl icable  ru les and regula t ions o f  the BSP; and 
 
g.  other documents as may be deemed necessary by the Agency/LGU 

concerned. 
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SECTION 4.2  -  INSTRUCTIONS TO BIDDERS   
 
The inst ruct ions to bidders,  which establ ish the ru les of  the bidd ing, shal l  be c lear,  
comprehensive and fa i r  to  al l  b idders and shal l ,  as far as necessary and pract icable,  
inc lude the fo l lowing informat ion:  
 

a.  General descr ipt ion and object ives of  the project ,  inc luding a statement that 
the project  shal l  be proposed under Republ ic Act  No. 6957, as amended by 
Republ ic Act  No. 7718 and these Revised IRR; 

 
b.  Contractual arrangement under which the project  shal l  be undertaken; 
 
c.  Bid submiss ion procedures and requirements,  wh ich shal l  inc lude informat ion 

on the manner of  b id  submiss ion,  the number of  copies of  b id proposal to  be 
submit ted,  where the bids are to  be submit ted,  the deadl ine for the 
submiss ion of  b ids,  permissib le mode of  t ransmiss ion of  b id proposals,  etc. ;   

 
d.  Investment Incent ives and Government Undertak ings under Rule 13;   
 
e.  Bid securi ty and b id securi ty va l id i ty  per iod;  
 
f .  Mi lestones; 
 
g.  Method and cr i te r ia  for  the evaluat ion of  the technica l component of  the bids;   
 
h.  Parameters and cr i te r ia for eva luat ion of  f inancial  component of  the bids;   

 
Any one or more of  the fo l lowing cr i ter ia may be used in  the eva luat ion of  the 
f inancia l  component  of  the bid  for  determining the most advantageous bid  for  
the Government:  
 
i .  Lowest proposed to l l ,  fee,  renta l  or charge at  the start  of  project  

operat ion,  i f  a pre-agreed parametr ic tar i f f  ad justment formula is 
prescribed in the b id document;   

 
i i .  Lowest present va lue of  proposed to l ls ,  fees,  rentals and other charges 

for the period covered by the cont ract ;    
 
i i i .  Lowest present value of  government subsidy to be provided for the period 

covered by the cont ract ;     
 
iv.  Highest  present va lue of  proposed payments to Government,  such as:  

concession fees,  lease/renta l  payments,  f ixed/guaranteed payments,  
and/or var iable payments/percentage shares of  revenue for the period 
covered by the cont ract ;  or 

 
v.  Any other appropr iate f inancia l  b id parameter as may be approved by the 

Approving Body.  
 

i .  Min imum amount of  equity as prescr ibed by the Approving Body. 
 

j .  Formula and appropriate indices to be used in the adjustments of  
to l ls / fees/ rentals/charges,  when appl icab le.  Said formula sha l l  take into 



BOT Law Implementing Rules & Regulations 

13 
 

account the reasonableness of  the same to users of  the project / faci l i ty  under 
b idding;  

 
k.  Requirements of  concerned regulatory bod ies,  such as,  but  not  l imited to:  the 

Department of  Environment and Natura l  Resources (DENR),  for the issuance 
of  an Environmenta l Compl iance Cert i f icate (ECC); Nat ional Water Resources 
Board (NWRB),  for  the issuance of  the Water Permit ;  the PCAB, for  the 
regis trat ion requirements of  Contractors;  and, the Tol l  Regulatory Board 
(TRB),  for  the rev iew of  to l l  rates and adjustment formula  for  Negot iated 
Contracts.   

 
l .  Current  ru les and regu lat ions of  the BSP; 
 
m.  Revenue sharing arrangements,  i f  any;  
 
n.  Expected commission ing date;  and 
 
o.  Nat iona l i ty  and ownership requ irements as,  required by law.  

 
SECTION 4.3 -  MINIMUM DESIGNS, PERFORMANCE 

STANDARDS/SPECIFICATIONS AND ECONOMIC PARAMETERS 
 
Min imum design and performance standards/specif icat ions,  including appropr iate  
environmental standards as prescr ibed by the DENR, sha l l  be c learly def ined and 
shal l  refer more to the desired quant i ty and qual i ty  of  the outputs of  the faci l i ty  and 
should state that  non-conformity with any of  these min imum requirements sha l l  
render the b ids as non-responsive.   L ikewise,  for the purpose of  eva luat ing b ids,  the 
fo l lowing economic parameters,  among others,  shal l  be prescribed:  
 

a.  Discount rate,  fo re ign exchange rate  and inf lat ion factor as prescr ibed by the 
Approving Body. 

 
b.  Maximum per iod of  pro ject  Const ruct ion.  
 
c.  Fixed term for project  operat ion and col lect ion of  the proposed 

tol ls / fees/ rentals/charges, i f  app l icable.   
 
d.  Formula and price indices to be used in the adjustments of  

to l ls / fees/ rentals/charges, i f  app l icable.  
 
e.  Min imum period of  repayment,  i f  appl icab le.  
 
f .  Revenue Share of  the Implement ing Agency/LGU, i f  appl icable .   
 
g. Min imum amount of  equity as prescr ibed by the Approving Body; and 
 
h.  Current  ru les and regu lat ions of  the BSP. 

 
SECTION 4.4  -  DRAFT CONTRACT 
 
The draf t  cont ract  should c learly def ine the basic and lega l re lat ionship between the 
part ies and their  r ights and responsib i l i t ies  inc lud ing the specif ic Government  
Undertak ings to be provided by the Agency/LGU re lat ive to the project .  The dra f t  
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contract  shal l  be the draf t  approved by the Approving Body and shal l  have the 
fo l lowing mandatory terms or condit ions:    
 

a.  specif ic contractual arrangement,  term, and scope of  work;   
 
b.  project  techn ical speci f icat ions and system features;   
 
c .  implementat ion mi lestones inc luding those for  secur ing other approvals,  

project  complet ion date;   
 
d.  cost  recovery scheme via proposed tol ls ,  fees,  renta ls and charges,  as the 

case may be;  
 
e.  l iqu idated damages as contemplated under Sect ion 12.14;   
 
f .  performance and warranty bonds contemplated under Sect ions 12.8 and 12.9;   
 
g.  min imum insurance coverage as fo l lows:  Contractors ’  a l l  r isk,  motor vehic le,  

workmen’s compensat ion,  and th ird party  l iab i l i ty  fo r the project  including 
comprehensive genera l l iabi l i ty  insurance;  

 
h.  acceptance tests and procedures;   
 
i .  warranty  period and procedures (a f ter t ransfer);   
 
j .  grounds for and ef fects of  cont ract  te rminat ion includ ing modes for  set t l ing 

disputes;   
 
k .  the manner and procedures for the resolu t ion of  warranty aga inst  corrupt ion,  

and  
 
l .  compl iance wi th al l  other appl icable  laws, ru les,  and regu lat ions.  

 
 

RULE 5 - QUALIFICATION OF BIDDERS 
 
SECTION 5.1  -  WHO MAY PARTICIPATE 
 
Any indiv idual,  partnership ,  corporat ion or f i rm, whether local or foreign,  inc luding 
jo int  venture or consort ia of  local,  fo reign or loca l and foreign f i rms, sub ject  to the 
l imits here in set ,  may part ic ipate or apply for pre- or  s imultaneous qual i f icat ion for 
projects covered under the prov is ions of  the Act  and these Revised IRR. 
 
SECTION 5.2  -  PUBLICATION OF INVITATION TO PRE-QUALIFY AND BID 
 
The Head of  the Agency/LGU concerned shal l ,  af ter obta in ing approval for the  
project  and the cont ract ,  fo rthwith cause to be publ ished, once every week for three 
(3) consecut ive weeks, in at  least  two (2) newspapers of  general c i rculat ion and in 
at  least  one (1) loca l newspaper of  genera l c i rculat ion in the region,  province,  c i ty 
or munic ipal i ty  in which the pro jects  are to  be implemented, a not ice invi t ing a l l  
prospect ive inf rast ructure or development Project   Proponents to pre-qua l i fy  and b id 
for the pro jects  so approved. Sa id inv i tat ion should  also be posted cont inuously  in  
the website of  the Agency/LGU concerned, i f  avai lable,  during the period stated 
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above. For projects cost ing at  least  US$ 10 mi l l ion,  the inv i tat ion may a lso be 
publ ished in at  least  one (1)  internat ional publ icat ion.   L ikewise,  the Agency/LGU 
concerned sha l l  issue of f ic ia l  not i f icat ion of  the same to Project  Proponents 
regis tered with them.   
 
The publ ished Invi tat ion to Pre-qua l i fy  and Bid shal l  conta in informat ion,  among 
others,  whether the Contractor to be employed to undertake the Construct ion works 
needs to be pre-ident i f ied for pre-qual i f icat ion purposes or not .   
 
SECTION 5.3  -  PERIOD TO PREPARE PRE-QUALIF ICATION DOCUMENTS  
 
The Agency/LGU concerned shal l  a l low prospect ive bidders at  least  th i r ty (30) 
calendar days f rom the last  date  of  publ icat ion of  the Invi tat ion to Pre-qua l i fy  and 
Bid to  prepare the ir  respect ive pre-qua l i f icat ion documents.   For projects  cost ing a t  
least  PhP 300 mil l ion,  the per iod of  preparat ion shal l  at  least  be forty-f ive (45) 
calendar days f rom the last  date  of  publ icat ion of  the Invi tat ion to Pre-qua l i fy  and 
Bid.   In any event,  the deadl ine for submission of  pre-qual i f icat ion statements sha l l  
be indicated in the pub l ished Invi tat ion to Pre-qual i fy  and Bid.  
 
SECTION 5.4  -  PRE-QUALIFICATION REQUIREMENTS 
 
To pre-qua l i fy ,  a prospect ive Pro ject  Proponent must comply with the fo l lowing 
requirements:  
 

a.  Legal Requirements   
 

i .  For projects to be implemented under the BOT scheme whose operat ions 
require a pub l ic  ut i l i ty  Franchise,  the prospect ive  Pro ject  Proponent and 
the Faci l i ty  Operator must be Fi l ip inos or,  i f  corporat ions,  must be duly  
regis tered with the Securi t ies and Exchange Commiss ion (SEC) and 
owned up to at  least  s ixty  percent (60%) by Fi l ip inos.   For pro jects other 
than these, the prospect ive Pro ject  Proponent shal l  comply with the 
nat ional i ty  and ownership requirements under the Const i tut ion and other 
appl icab le laws 

 
i i .  For projects  to be implemented through a scheme other than the BOT and 

requir ing a publ ic  ut i l i ty  Franch ise,  the Faci l i ty  Operator must  be a 
Fi l ip ino or,  i f  a  corporat ion,  must be duly registered with the Securi t ies  
and Exchange Commission (SEC) and owned up to at  least  s ixty percent  
(60%) by F i l ip inos.   

 
Consistent  with exist ing laws, the Pro ject  Proponent may be the operator 
but  i t  may be al lowed to enter into a management contract  with another 
ent i ty ,  who may be 100% foreign owned, for  the day to day operat ion of  
the faci l i ty ,  p rovided that  the Pro ject  Proponent wi l l  assume al l  at tendant 
l iab i l i t ies of  the operator.  

 
i i i .  In case the prospect ive Project  Proponent is  a jo int  venture or consort ium,  

the members or part ic ipants thereof shal l  a l ready be disc losed during the 
pre-qua l i f icat ion stage and shal l  undergo pre-qua l i f icat ion.  Further,  the 
members or part ic ipants thereof shal l  execute an undertaking in favor of  
the Agency/LGU that  i f  awarded the contract ,  they sha l l  b ind themselves 
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to be jo int ly  and several ly  l iab le for the obl igat ions of  the Project  
Proponent under the contract .    

 
However,  i f  members of  the jo int  venture or consort ium organize 
themselves as a corporat ion reg istered under Phi l ippine laws,  such 
corporat ion shal l  execute such an undertak ing binding i tse l f  to be l iab le 
for the obl igat ions of  the Project  Proponent under the contract ,  which 
shal l  subst i tute or be in l ieu o f  the undertaking submit ted by the members 
or part ic ipants of  the jo int  venture or consort ium. 

 
iv.  For pro jects to be operated by the Project  Proponent i tse l f  or owned by 

the Project  Proponent  but  operated through a Faci l i ty  Operator  where 
operat ion o f  the faci l i ty does not  require a  publ ic ut i l i ty  Franch ise,  the 
Project  Proponent or the Faci l i ty  Operator may be Fi l ip ino or 
foreign-owned.  

    
v .  For purposes of  pre-qual i f icat ion,  the Contractor proposed to be engaged 

by the Project  Proponent to undertake the Const ruct ion of  the project  
must be duly l icensed and accredited by the PCAB, in the case of  a 
Fi l ip ino Contractor,  or by an equ iva lent  accred itat ion inst i tut ion in the 
Contractor ’s count ry o f  or ig in,  in the case of  a foreign Contractor.   Once 
the Project  Proponent is awarded the pro ject ,  such fore ign Contractor 
must secure a l icense and accred itat ion f rom the PCAB.  

 
b.  Experience or Track Record  -  The prospect ive Project  Proponent must 

possess adequate experience in terms of  the fo l lowing: 
 

i .  F i rm Exper ience  -  By i tsel f  o r through the member-f i rms in case of  a jo int  
venture/consort ium or  through a Contractor(s) which the prospect ive  
Project  Proponent may have engaged for the project ,  the prospect ive 
Project  Proponent and/or i ts  Cont ractor(s) must  have successful ly  
undertaken a pro ject(s) s imi lar or  re lated to the subject  
infrastructure/development pro ject  to be b id.  The indiv idua l f i rms and/or 
their  Cont ractor(s)  may ind iv idual ly specia l ize on any or several  phases of  
the project (s).  A jo int  venture/consort ium proponent shal l  be evaluated 
based on the indiv idual or col lect ive exper ience of  the member-f i rms of  
the jo int  venture/consort ium and of  the Contractor(s) that  i t  has engaged 
for the project .  

 
For purposes of  the above, jo int  ventures/consort ia shal l  submit  as part  of  
their  pre-qual i f ica t ion statement  a business plan which sha l l ,  among 
others,  ident i fy  the ir  members and their  Cont ractor(s) ,  i f  the exper ience of  
their  Contractor(s) are  necessary for the determinat ion of  the capacity of  
the jo int  venture/consort ium to undertake the project  and the descr ipt ion 
of  the respect ive ro les said members and Contractors,  i f  necessary,  shal l  
p lay or  undertake in the project .   I f  undecided on a specif ic Contractor,  
the prospect ive Pro ject  Proponent may submit  a short  l is t  of  Contractors  
f rom among which i t  wi l l  select  the f ina l  Cont ractor.   Short  l is ted 
Contractors are  requ ired to submit  a  statement indicat ing wi l l ingness to  
part ic ipate in the project  and capacity to undertake the requirements of  
the project .  The business plan sha l l  d isc lose which of  the members of  the 
jo int  venture/consort ium shal l  be the lead member the f inancing arm,  
and/or Faci l i ty  Operator(s),  and the Contractor(s)  i f  requ ired to be 
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pre- ident i f ied as prescribed in the publ ished Invi tat ion to Pre-qua l i fy  and 
Bid or i f  the qual i f icat ions/exper ience of  their  Contractor(s) are necessary 
for the determinat ion of  the capacity of  the jo int  venture /consort ium to 
undertake the project .  

 
i i .  Key Personnel Exper ience - The key personnel of  the prospect ive Project  

Proponent and/or i ts  Contractor(s) must have suf f ic ient  experience in the 
re levant aspect of  schemes s imi lar or re lated to the subject  pro ject ,  as 
specif ied by the Agency/LGU. 

 
c.  Financial  Capabi l i ty  -  The prospect ive Project  Proponent must have adequate 

capabi l i ty  to  susta in the f inancing requirements for the deta i led engineering 
design,  Const ruct ion and/or operat ion and maintenance phases of  the project ,  
as the case may be.   

 
The Agency/LGU concerned shal l  determine on a project -to-project  basis,  and 
before pre-qua l i f icat ion,  the minimum amount of  equity needed.  In addit ion,  
the Agency/LGU wi l l  inform the proponents of  the min imum debt -equity rat io 
required by the BSP for pro jects to be f inanced by fore ign loans.    
 
For purposes of  pre-qual i f icat ion,  th is capabi l i ty  sha l l  be measured in terms 
of  proof of  the abi l i ty  of  the prospect ive  Project  Proponent and/or the 
consort ium to provide:  
 
i .  Equity 

 
(a)  a min imum amount of  equity to the project  measured in terms of  the 

net  worth  of  the company, or in the case of  jo int  ventures or consort ia,  
the combined net worth of  members,  or  

 
(b) a set-aside deposit  equivalent  to the min imum equity required  

 
i i .  Debt 
 

A let ter test imonial  f rom a domest ic  universal /commerc ia l  bank or an 
internat ional  bank with a subsidiary/branch in the Phi l ipp ines or any 
internat ional bank recognized by the BSP at test ing that  the prospect ive 
Project  Proponent and/or members of  the consort ium are banking with 
them,  and that  they are in good f inancial  standing and/or are  qual i f ied  to  
obtain credit  accommodat ions f rom such banks to f inance the project .    

 
The Agency/LGU, through i ts PBAC, shal l  complete the evaluat ion of  the pre-
qual i f icat ion documents of  the prospect ive Project  Proponents wi th in th i r ty  
(30) calendar days.  

 
SECTION 5.5  -  PRE-QUALIFIED AND DISQUALIF IED PROPONENTS 
 
The Agency/LGU, through i ts  PBAC, shal l ,  with in a period of  th i r ty (30) calendar 
days af ter the deadl ine set  for the submiss ion of  the pre-qual i f ica t ion documents,  
determine which among prospect ive proponents are "pre-qual i f ied"  or "d isqua l i f ied”.   
Accord ingly,  the PBAC shal l  du ly inform the prospect ive Project  Proponents who 
have been pre-qua l i f ied with in seven (7)  calendar days af ter approval thereof.   
Disqua l i f ied proponents shal l  l ikewise be informed stat ing there in the grounds for  
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their  d isqua l i f icat ion with in the same per iod.  Those d isqua l i f ied  may appeal the 
disqual i f icat ion with in  f i f teen (15) work ing days f rom receipt  of  the not ice of 
d isqual i f icat ion to the Head of  Agency in the case of  nat ional pro jects,  or the Head 
of  the DILG  unit  concerned or h is  author ized representat ive ,  in the case of  loca l  
projects.   
 
The bidding process wi l l  be suspended whi le the appeal is  being evaluated.  The 
Head of  Agency or Head of  the DILG unit  concerned or h is authorized 
representa t ive ,  as the case may be,  sha l l  act  on the appeal with in forty-f ive (45) 
work ing days f rom receipt  of  the appeal  and upon f i l ing of  a non-refundable appeal  
fee in an amount equ ivalent  to no less than one-half  of  one percent (0.5%) of  the 
Project  Cost as approved by the Approving Body. The decis ion of  the Head of  
Agency of  Head of  the DILG uni t  concerned or h is author ized representat ive on the 
appeal shal l  be f inal  and immediate ly executory.  
 
SECTION 5.6  -  ISSUANCE OF TENDER DOCUMENTS  
 
The Agency/LGU concerned shal l  make ava i lable the re lated b id documents to a l l  
pre-qua l i f ied bidders as soon as pract icable to provide respect ive bidders ample  
t ime to examine the same and to prepare their  respect ive bids pr ior to the date of 
opening of  b ids.  
 
SECTION 5.7  -  SIMULTANEOUS QUALIFICATION  
 
In the exigency of  serv ice,  the Agency/LGU Head may opt to do a s imultaneous 
qual i f icat ion instead of  a pre-qual i f icat ion of  proponents.   In case of  s imultaneous 
qual i f icat ion,  the publ icat ion of  the inv i tat ion,  fo l lowing the requirements in Sect ion 
5.2,  shal l  be for the submiss ion of  qual i f icat ion requirements and bid proposals.   
The bidders shal l  be asked to submit  the i r  proposa l in three envelopes;  the f i rst  
envelope -  the qual i f icat ion documents corresponding to the requ irements so stated 
in Sect ion 5.4 here in;  the second enve lope - the technica l proposal;  and the th i rd 
envelope - the f inancial  proposal.   The requ irements for b id submission are covered 
under Rule 7 of  these Revised IRR.  The period for the preparat ion of  the 
qual i f icat ion documents shal l  be subsumed under the t ime al lot ted for b id 
preparat ion.  
  
SECTION 5.8  -  ACCEPTANCE OF CRITERIA AND WAIVER OF RIGHTS TO ENJOIN 

PROJECT  
 
Al l  prospect ive bidders shal l  be requ ired to  submit ,  as part  of  their  qual i f icat ion 
documents,  a statement st ipulat ing that  the bidder ( i )  has accepted the qual i f icat ion 
cr i ter ia establ ished by the PBAC of  the Agency/LGU concerned, and ( i i )  waives any 
r ight  i t  may have to seek and obta in a wri t  of  in junct ion or proh ibi t ion or rest ra in ing 
order against  the concerned Agency/LGU or i ts  PBAC to prevent or rest ra in the 
qual i f icat ion process or any proceedings re la ted thereto,  the hold ing of  a bidd ing or  
any proceedings re lated thereto,  the negot iat ion of  and award of  the contract  to a  
successful  b idder,  and the carry ing out of  the awarded contract .  Such waiver sha l l ,  
however,  be without prejudice to the r ight  of  a disqual i f ied or losing b idder to 
quest ion the lawfulness of  i ts  d isqual i f icat ion or the re ject ion of  i ts  b id by 
appropr iate admin ist ra t ive or judic ia l  p rocesses not  involv ing the issuance of  a wr i t  
of  in junct ion or proh ibi t ion or rest ra in ing order.  
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RULE 6 - SUPPLEMENTAL NOTICES AND PRE-BID CONFERENCES 
 
SECTION 6.1  -  RESPONSIBIL ITY OF BIDDER  
 
The prospect ive bidder sha l l  be so le ly  responsib le for  hav ing taken al l  the 
necessary steps to careful ly  examine and acquaint  h imself  with the requirements 
and terms and condi t ions of  the bidd ing documents with respect to the cost ,  
durat ion,  and execut ion/operat ion of  the project  as i t  af fects the preparat ion and 
submiss ion of  h is b id.  The Agency/LGU concerned sha l l  not  assume any 
responsibi l i ty  regard ing erroneous interpre ta t ions or conclus ions by the prospect ive 
bidder out  of  data  furn ished or indicated in the bidding documents.  
 
SECTION 6.2  -  SUPPLEMENTAL NOTICES 
 
I f  a b idder is  in doubt  as to the meaning of  any data or requirements or  any part  of  
the bidding documents,  wri t ten request  may be submit ted to the Agency/LGU 
concerned for an interpretat ion of  the same, a l lowing suf f ic ient  t ime for the 
concerned Agency/LGU to  rep ly  before  the submission o f  h is/her b id.  Any 
substant ive interpretat ion given by the concerned Agency/LGU shal l  be issued in the 
form of  a  Supplemental Not ice,  and furn ished to a l l  prospect ive bidders.  The 
Agency/LGU concerned may a lso issue Supplementa l Not ices to  al l  p rospect ive  
bidders at  any t ime for purposes of  c lar i fy ing any provis ions of  the b idding 
documents prov ided that  the same is issued with in a reasonable  period to  al low a l l  
b idders to consider the same in the preparat ion of  the ir  b ids.  Receipt  of  a l l  
Supplementa l Not ices shal l  be duly acknowledged by each bidder pr ior to the 
submiss ion of  h is b id and shal l  be so indicated in the bid.  
 
SECTION 6.3  -  PRE-BID CONFERENCE  
 
For projects cost ing less than PhP 300 mi l l ion,  a pre-bid  conference shal l  a lso be 
conducted by the concerned Agency/LGU at  least  th i r ty (30) calendar days before  
the deadl ine for the submiss ion of  b ids to c lar i fy  any prov is ions,  requirements 
and/or terms and condit ions of  the bidding documents and/or any other matter that 
the prospect ive b idders may raise.  For pro jects cost ing PhP 300 mil l ion and above,  
the pre-bid conference shal l  be conducted s ixty (60) to one hundred twenty (120) 
calendar days before the submiss ion of  b ids.  
 
Nothing stated at  the pre-b id conference shal l  modify any provis ions or terms and 
condit ions of  the bidding documents unless such is made as a wr i t ten amendment 
thereto by the concerned Agency/LGU.  Any amendments shal l  be issued by the 
Agency/LGU concerned to al l  b idders with in a reasonable t ime to al low them to 
consider the same in the preparat ion of  their  b ids and shal l  be duly acknowledged 
by each b idder pr ior  to  the submiss ion of  h is  b id and shal l  be so indicated in h is  b id.   
A summary of  the pre-b id conference proceedings sha l l  a lso be issued to a l l  
prospect ive bidders by the Agency/LGU concerned. At tendance to the pre-bid 
conference by prospect ive b idders shal l  not  be mandatory.  
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RULE 7 - SUBMISSION, RECEIPT AND OPENING OF BIDS 
 
SECTION 7.1  -  REQUIREMENTS FOR BID SUBMISSION  
 
Bidders sha l l  be required to submit  their  b ids on or before  the deadl ine st ipu lated in 
the “Inst ruct ions to Bidders”.   For pre-qual i f ied bidders,  their  b ids shal l  be submit ted  
in  two (2) separate sealed envelopes,  the f i rst  being the techn ical  proposal  and the 
second the f inancia l  proposal.   In case of  s imultaneous qual i f icat ion,  three (3) 
envelopes shal l  be submit ted.  The f i rst  envelope shal l  be the qual i f icat ion 
requirements,  the second the technical proposal and the th i rd the f inancial  proposal.   
Al l  envelopes shal l  bear the  name of  the bidder and project  to be bid out  in capita l  
let ters and addressed to the PBAC of the concerned Agency/LGU. They sha l l  be 
marked "Do Not Open Before (date and t ime of  opening of  b ids)" .   The envelopes 
shal l  be appropriate ly  labeled as Qual i f icat ion Requirements,  Technica l Proposal  
and Financial  Proposa l .  
 

a.  The “Qual i f icat ion Requirements” shal l  contain requirements as stated in 
Sect ion 5.4 

 
b.  The  "Technica l Proposal"  sha l l  contain the fo l lowing: 

              
i .  Compliance statements with regard to  the contractua l arrangement and 

term and scope of  work,  project  techn ical specif icat ions,  system features,  
implementat ion mi lestones inc luding pro ject  complet ion date,  acceptance 
tests and procedures,  warranty period and procedures (af ter t ransfer),  and 
other techn ical  parameters as stated in the tender documents.  

 
i i .  Operat iona l feas ib i l i ty  of  the project ,  which shal l  indicate the proposed 

organizat ion,  methods and procedures for the operat ion and maintenance 
of  the project  under b idding;  

 
i i i .  Technical soundness/prel iminary engineering design,  includ ing proposed 

project  t imel ine;   
 
iv.  Prel iminary environmental assessment,  which shal l  ind icate the probable  

adverse ef fects of  the pro ject  on the environment and the corresponding 
mit igat ing measures to be adopted; 

 
v.  Project  Cost;  
 
v i .  Bid secur i ty  in  the form of  cash,  cert i f ied check,  manager's check,  le t ter 

of  cred i t ,  o r bank draf t /guarantee issued by a reputab le local / foreign 
bank, or a surety bond cal lab le on demand issued by the Government 
Serv ice Insurance System (GSIS) or an ent i ty du ly registered and 
recognized by the Off ice of  the Insurance Commiss ioner and acceptable 
to the Agency/LGU, or any combinat ion thereof payable to the 
Agency/LGU concerned based on the total  Project  Cost (as indicated by 
the prospect ive Project  Proponent) in accordance with the fo l lowing 
schedules:  
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PROJECT COST 
(as estimated by the Agency/LGU or proposed 

by the Project Proponent) 
REQUIRED BID SECURITY  

less than PhP 5.0 bi l l ion   2.0% of  
the Project  Cost 

less than PhP 5.0 bi l l ion to less 
than PhP 10.0 bi l l ion 

 1.5% of 
the Project  Cost or PhP 100 
mi l l ion,  whichever is h igher 

PhP 10.0 bi l l ion and more 1.0% of  
the Project  Cost or PhP 150 
mi l l ion,  whichever is h igher 

 
In case the b id securi ty is  issued by an internat iona l bank, sa id secur i ty  
has to be conf i rmed and val idated by i ts  local branch in the Phi l ippines or 
by a bank that  is du ly registered and author ized by the BSP.  

 
The post ing of  the bid secur i ty is for the purpose of  guaranteeing that  the 
proposed cont ract  awardee shal l  enter into  contract  with the concerned 
Agency with in the t ime prescr ibed therefor.   

 
Bids and bid  securi t ies sha l l  be va l id  for a period to be prescr ibed by the 
Agency/LGU concerned in the bidd ing documents but  in  no case beyond 
one hundred and eighty (180) calendar days f rom the date of  opening of 
b ids,  subject  to Sect ion 11.6.   The actual amount of  b id securi ty to be 
posted by the bidders wi l l  be f ixed by the concerned Agency/LGU prior to 
b idding.   Sa id actua l amount sha l l  not  be less than the amount prescr ibed 
in the above schedule.   

 
v i i .  Other documents as may be required by the concerned Agency/LGU to 

support  the b idder 's technica l proposal.  
 

c.  The "F inancial  Proposal"  sha l l  contain the fo l lowing, as the case may be: 
 

i .  Compliance s tatements with regard to the f inancial  parameters stated in 
the tender documents,  which may inc lude those on l iqu idated damages as 
contempla ted under Sect ion 12.13,  performance and warranty  bonds 
contempla ted under Sect ions 12.7 and 12.8,  insurance cover for the 
project  includ ing comprehensive general l iabi l i ty  insurance, acceptance 
tests and procedures,  and warranty period and procedures (a f ter t ransfer);  

 
i i .  Proposed Pro ject  Cost ,  operat ion and maintenance cost ,  project  f inancing 

scheme inc luding the amount of  equity to  be infused and debt  to be 
obtained for  the project ,  sources o f  f inancing, and al l  other re lated costs ;  
and 
 

i i i .  F inancial  b id corresponding to the parameters set  by the Agency/LGU in  
accordance with Sect ion 4.2 (h) .  
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SECTION 7.2  -  SUBMISSION OF LATE BIDS  
 
Bids submit ted af ter the deadl ine for submission prescr ibed in the “Instruct ions to 
Bidders” shal l  be considered late and shal l  be returned unopened. 
 
SECTION 7.3  -  OPENING OF THE ENVELOPE FOR QUALIFICATION OF BIDDER  
 
At  the date and t ime st ipulated in the “Inst ruct ions to B idders”,  the PBAC shal l  open 
the envelope and ascertain  whether the same is  complete in terms of  the informat ion 
required under Sect ion 5.4.   Such informat ion shal l  be recorded at  the t ime, 
includ ing the names and addresses of  required witnesses.  Al l  b idders or the ir  
representa t ives present at  the opening of  the f i rst  enve lopes shal l  s ign a register of  
the opening of  the qua l i f icat ion enve lope. 
 
SECTION 7.4  -  EVALUATION OF QUALIFICATION REQUIREMENTS  
 
The qual i f icat ion documents wi l l  f i rst  be evaluated prior to the opening of  the 
technica l proposa l.  The Agency/LGU sha l l  in form b idders whether they are qual i f ied  
or d isqual i f ied ,  and for  the la t ter,  the reasons for d isqual i f icat ion,  with in f i f teen (15) 
calendar days.  Only  qual i f ied bidders sha l l  be al lowed to part ic ipate in the bid 
evaluat ion.  Disqua l i f ied bidders sha l l  be in formed of  the grounds o f  d isqua l i f icat ion 
and their  technical and f inancial  proposals returned unopened.  
 
SECTION 7.5  -  REJECTION OF BIDS  
 
Incomplete informat ion on any of  the envelopes and/or non-compliance with the bid  
secur i ty  requ irements prescribed in  Sect ion 7.1 (b) shal l  be grounds for automat ic 
re ject ion of  b ids .   
 
SECTION 7.6  -  OPENING OF THE ENVELOPE FOR THE TECHNICAL PROPOSAL  
 
At  the date and t ime of  b id opening,  as st ipulated in the “Inst ruct ions to Bidders”,  
the PBAC sha l l  open only the technica l proposal  and ascerta in whether the same is  
complete in  terms of  the data/ informat ion required under Sect ion 7.1 (b) above and 
whether the same is accompanied by the required b id secur i ty  in the prescribed 
form, amount and per iod of  val id i ty.  Such informat ion shal l  be recorded at  the t ime, 
includ ing the names and addresses of  required witnesses.  Al l  b idders or the ir  
representa t ives present at  the opening of  the f i rst  enve lopes shal l  s ign a register of  
the bid opening.  
 
SECTION 7.7  -  OPENING OF THE ENVELOPE FOR THE FINANCIAL PROPOSAL  
 
Only those bidders whose technical proposal  passed the evaluat ion cr i ter ia as 
prescribed under Sect ion 8.1 hereof  shal l  have their  f inancial  proposal opened for  
further eva luat ion.  Those who fa i led the evaluat ion of  the technical proposal  shal l  
not  be considered further,  and the PBAC shal l  return  their  f inancial  proposa ls  
unopened together with the reasons for the i r  d isqual i f icat ion f rom the bidding.  
 
Once the bidders who have qual i f ied for the evaluat ion of  the f inancial  proposa l  
have been determined, the PBAC shal l  not i fy  said b idders of  the date,  t ime and 
place of  the opening of  the envelopes for the f inancial  proposal.  The opening 
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thereof  sha l l  fo l low the same procedures prescr ibed for the opening of  the previous 
envelopes. 
 
SECTION 7.8  -  WITHDRAWAL AND/OR MODIFICATION OF BIDS  
 
Withdrawal and/or modif icat ion o f  b ids may be al lowed upon wr i t ten not ice  by the 
bidder concerned to the Agency/LGU prior to  the t ime and date set  for the opening 
of  b ids (opening of  f i rst  envelopes) as speci f ied in the “Instruct ions to Bidders”.  No 
bids shal l  be modif ied or withdrawn af ter the t ime prescribed to  open bids.   B id 
modif icat ions rece ived af ter sa id period shal l  be considered la te and wi l l  be returned 
unopened. Withdrawal of  b ids af ter the b id opening date shal l  cause the forfe i ture of  
the bidder 's b id secur i ty.  
 

 
RULE 8 - EVALUATION OF BIDS 

 
SECTION 8.1  -  THE FIRST ENVELOPE EVALUATION  
 
The evaluat ion of  b ids shal l  be undertaken in two (2) stages,  in accordance with the 
procedures descr ibed below. 
 
The f i rst  envelope evaluat ion sha l l  involve the assessment of  the technical,  
operat ional ,  environmental,  and f inancing v iabi l i ty  of  the proposal as conta ined in  
the bidders '  f i rst  envelopes v is-à-v is  the prescribed requirements and 
cr i ter ia/min imum standards and basic  parameters prescr ibed in the bidding 
documents.  Only those bids that  have been determined to have posit ively passed 
the f i rs t  stage of  evaluat ion shal l  be qual i f ied and considered for  the second stage 
of  evaluat ion.  
 
The Agency/LGU concerned shal l  eva luate the technica l proposa ls  of  the bidder in  
accordance with the fo l lowing cr i ter ia:  
 

a.  Technical soundness (prel iminary engineering design) -  The basic  
engineering design of  the project  should conform to the minimum design and 
performance standards and specif icat ions set  by the Agency/LGU concerned 
as prescr ibed in the b idding documents.   The engineering surveys,  p lans and 
est imates should be undertaken wi th in +/ - 20% of the f inal  quant i t ies.   The 
Const ruct ion methods and schedules should also be presented and shown to 
be feasib le  or "doable" .    

 
b.  Operat iona l feasib i l i ty  -  The proposed organ izat ion,  methods, and procedures 

for operat ing and maintain ing the completed faci l i ty  must be wel l  def ined,  
should conform to the prescr ibed performance standards,  and should be 
shown to be workable .  Where feasib le,  i t  should provide for the t ransfer of  
technology used in every phase of  the pro ject .  

 
c .  Environmenta l Standards - The proposed design and the technology of  the 

project  to be used must be in accordance with the environmenta l standards 
set  forth  by the Department of  Envi ronment and Natura l  Resources (DENR),  
as indicated in the bid documents.   Any adverse ef fects on the environment  
as a consequence of  the project  as proposed by the prospect ive Pro ject  
Proponent must be properly ident i f ied,  including the corresponding 
correct ive/mit igat ing measures to be adopted.   
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d.  Project  Financing - The proposed f inancing plan should pos it ively show that  

the same cou ld adequately meet the Construct ion cost  as wel l  as the 
operat ing and maintenance costs  requ irements of  the pro ject .   The 
Agency/LGU concerned shal l  assess the f inancing proposa ls of  the bidders i f  
the same matches and adequately meets the cost  requirements of  the project  
under b idding.   

 
e.  Enhancements - Other terms which the prospect ive Project  Proponent may 

of fer to  the Government to make the proposals more at t ract ive,  such as,  but  
not  l imited to prov isions al lowing the Government to share in revenues and 
less government guarantees or reduct ion in the level  of  Government  
Undertak ings or support .  

 
The PBAC of the Agency/LGU concerned shal l  comple te the evaluat ion of  the 
technica l proposa l wi th in th i r ty (30) calendar days f rom the date the bids are  
opened. 
 
SECTION 8.2  -  THE SECOND ENVELOPE EVALUATION  
 
The second envelope evaluat ion sha l l  involve the assessment and comparison of  the 
f inancia l  proposals of  the bidders,  based on the parameters stated in Sect ion 4.2  
(h).  The second stage evaluat ion sha l l  be completed by the PBAC of  the concerned 
Agency/LGU with in f i f teen (15) calendar days f rom the date the f i rst  stage 
evaluat ion shal l  have been completed.  
 
In the case of  BT and BLT schemes, a Fi l ip ino Project  Proponent  who submits an 
equal ly advantageous bid wi th exact ly the same pr ice and techn ical specif icat ions 
as that  of  a foreign Project  Proponent shal l  be given pre ference.     
 
SECTION 8.3  -  RIGHT TO REJECT ALL BIDS   
 
The Agency/LGU concerned reserves the r ight  to re ject  any or a l l  b ids,  waive any 
minor defects there in  and accept  the of fer i t  deems most advantageous to the 
Government.   
 

 
RULE 9 - NEGOTIATED CONTRACT 

 
SECTION 9.1  -  DIRECT NEGOTIATION  
 
Di rect  negot iat ion shal l  be resorted to when there is only one complying bidder lef t  
as def ined hereunder:  
 

a.  I f ,  af ter advert isement ,  only one prospect ive Project  Proponent appl ies for 
pre-qua l i f icat ion and i t  meets the pre-qual i f icat ion requirements,  af ter which,  
i t  is required to submit  a b id/proposa l which is subsequent ly found by the 
Agency/LGU to be complying;  

 
b.  I f ,  af ter advert isement ,  more than one prospect ive Project  Proponent appl ied 

for pre-qual i f icat ion but  only one meets the pre-qua l i f icat ion requirements,  
af ter wh ich i t  submits a bid proposa l that  is  found by the Agency/LGU to be 
complying;  
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c .  I f ,  af ter pre-qual i f ica t ion of  more than one prospect ive Project  Proponent,  

only one submits a b id which is  found by the Agency/LGU to be complying;  
 
d.  I f ,  af ter pre-qual i f ica t ion,  more than one prospect ive Pro ject  Proponent 

submit  b ids but  only one is found by the Agency/LGU to be complying;  
  
In such events,  however,  any d isqua l i f ied bidder may appeal the disqual i f icat ion of  
the concerned Agency/LGU to the Head of  Agency, in case of  nat ional pro jects,  or to 
the Head of  the DILG unit  concerned or h is authorized representat ive,  in case of  
local  pro jects ,  with in f i f teen (15) work ing days f rom receipt  of  the not ice of  
d isqual i f icat ion.  The Head of  Agency or the Head of  the DILG unit  concerned or h is 
authorized representat ive sha l l  act  on the appeal with in forty-f ive  (45) work ing  days 
f rom rece ipt  thereof.  The decis ion of  the Head of  Agency or the Head of  the DILG 
unit  concerned or h is authorized representat ive shal l  be f inal  and immediate ly  
executory.  
 
SECTION 9.2  -  UNSOLICITED PROPOSALS   
 
Unsol ic i ted Proposa ls may be accepted by an Agency/LGU on a negot iated basis,  
subject  to  the condi t ions prov ided under Rule 10.  
 
SECTION 9.3  -  CONDITIONS FOR NEGOTIATED PROJECTS  
 
In addit ion to the above requis i tes for negot iated projects,  the Approving Body must 
prescribe the Reasonable Rate of  Return  pr ior to  the negot ia t ion in the case of  
sol ic i ted proposa ls as referred to under Sect ion 9.1 of  these Revised IRR. The 
scope of  negot ia t ion,  in the case of  sol ic i ted proposals referred to under Sect ion 9.1 
of  these Revised IRR, shal l  be l imited to the f inancia l  proposa l of  the proponent and 
compl iance wi th the approved Reasonable Rate of  Return.   
 
SECTION 9.4  -  FINANCIAL AND TECHNICAL EVALUATION OF NEGOTIATED 

CONTRACTS  
 
In so far  as app l icable ,  the same ru les prov ided for  the eva luat ion of  the technical  
and f inancia l  aspects  of  b id proposals shal l  be app l ied in the evaluat ion of  
Negot iated Contracts authorized in the Act  and these Revised IRR.  
 
 

RULE 10 - UNSOLICITED PROPOSALS 
 
SECTION 10.1  -  REQUISITES FOR UNSOLICITED PROPOSALS  
 
Any Agency/LGU may accept Unsol ic i ted Proposals on a negot iated basis prov ided 
that  a l l  the fo l lowing condit ions are met:  
 

a.  the  project  invo lves a new concept or technology and/or is not  part  of  the 
List  of  Pr ior i ty Projects;  

 
b.  no Direct  Government Guarantee, subsidy or equity is required;  and 
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c .  the Agency/LGU concerned has inv i ted by publ icat ion,  for three (3) 

consecut ive weeks,  in  a newspaper of  general c irculat ion,  comparat ive or 
compet i t ive proposals and no other proposa l  is  received for a  per iod of  s ixty 
(60) working days.   

  
I f  no comparat ive or compet i t ive  proposa l or  no complying b id is  received by 
the Agency/LGU, the or ig inal proponent shal l  immediately be awarded the 
contract .  In the event that  a comparat ive proponent submits a pr ice  proposa l  
bet ter than that  submit ted by the or ig ina l proponent,  the lat ter shal l  have the 
r ight  to match such pr ice proposal with in th i r ty (30) work ing days f rom rece ipt  
of  a not i f icat ion f rom the Agency/LGU of  the result  of  the comparat ive or 
compet i t ive bid.  Should the or ig ina l proponent fa i l  to match the pr ice  
proposal of  the comparat ive  proponent with in the speci f ied period,  the 
contract  shal l  be awarded to the comparat ive proponent.  On the other hand, 
i f  the or ig inal  proponent matches the pr ice proposal  of  the comparat ive 
proponent with in the specif ied period,  the project  sha l l  immediately  be 
awarded to the or ig inal  proponent.  

 
SECTION 10.2  -  NEW TECHNOLOGY  
 
The Pro ject  Proponent proposing a pro ject  involv ing a new concept or technology 
shal l  incorporate in i ts  proposal in format ion regard ing said new concept or  
technology which i t  should have direct ly,  or through any of  i ts  key members,  
successful ly  implemented at  a scale s imi lar to the proposed project .   The 
informat ion d isc losed must be in suf f ic ient  detai l  so as to al low the Agency/LGU to 
proper ly eva luate the new concept or technology.   Addit ional ly,  the new technology 
must possess at  least  one of  the fo l lowing at t r ibutes:  
 

a.  A recognized process,  design,  methodology or engineering concept which has 
demonst rated i ts  abi l i ty to s ignif icant ly reduce implementat ion of  Construct ion 
costs,  acce lera te project  execut ion,  improve safety,  enhance project  
performance, extend economic l i fe,  reduce costs of  fac i l i ty  maintenance and 
operat ions,  or  reduce negat ive env ironmental impact  or soc ia l /economic 
disturbances or d isrupt ions ei ther dur ing the project  
implementat ion/Construct ion phase or the operat ion phase;   

 
b.  A process for  which the Pro ject  Proponent or any  member of  the proponent 

jo int  venture/consort ium possesses exc lus ive r ights,  e i ther wor ld-wide or 
regional ly;  or 

 
c.  A design,  methodology or engineering concept for wh ich the proponent or a 

member of  the proponent consort ium or associat ion possesses intel lectua l 
property r ights.  

 
SECTION 10.3  -  PROJECTS INELIGIBLE FOR UNSOLICITED PROPOSALS  
 
Projects inc luded in the “L ist  of  Prior i ty  Projects”,  as def ined under Sect ion 2.3,  
shal l  not  be el ig ib le to be accepted as Unsol ic i ted Proposals ,  unless involv ing a new 
concept or technology.  In addit ion,  any component of  an approved sol ic i ted pro ject  
shal l  not  be el ig ib le for any Unsol ic i ted Proposal.    
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SECTION 10.4  -  INVESTMENT INCENTIVES AND GOVERNMENT UNDERTAKINGS 
FOR UNSOLICITED PROPOSALS  

 
As a general ru le,  the Government may grant  Investment Incent ives and Government  
Undertak ings to Unso l ic i ted Proposa ls as enumerated under Rule 13,  except for 
Di rect  Government Guarantees, d irect  government subsidy or government equ ity.    
 
The sale,  lease, or grant  of  usufruct ,  with  considerat ion of  government assets,  
includ ing among others,  r ight-of -way, to Project  Proponents sha l l  not  be considered 
as direct  subsidy or equity.  
 
SECTION 10.5  -  SUBMISSION OF A COMPLETE PROPOSAL  
 
For a  proposa l to  be considered by the Agency/LGU, the proponent  has to submit  a  
complete proposal,  wh ich shal l  inc lude a feasib i l i ty  study,  company prof i le,  and the 
draf t  cont ract  adverted to in Sect ion 4.4 above The Agency/LGU shal l  acknowledge 
receipt  of  the proposa l and advise the proponent whether the proposal is complete  
or incomplete with in  seven (7) ca lendar days f rom submiss ion thereof .   I f  
incomplete,  i t  sha l l  ind icate what informat ion is lack ing or necessary.   
 
SECTION 10.6  -  TREATMENT OF MORE THAN ONE PROPOSAL FOR THE SAME OR 

SIMILAR PROJECT 
 
In the case where the Agency/LGU rece ives more than one Unsol ic i ted Proposa l  
involv ing the same or s imi lar  pro ject ,  the Agency/LGU may reject  a l l  such proposa ls  
and instead, b id out  the project  as a sol ic i ted proposal.  Otherwise,  the Agency/LGU 
shal l  eva luate the proposals using a f i rst  in  t ime approach.  Under th is approach,  
the f i rst  complete proposal is  evaluated and decided upon.  The second complete 
proposal wi l l  only be enterta ined i f  the f i rst  one is re jected.   Otherwise,  the second 
proposal  wi l l  be considered only  i f  there  is  a fa i lu re in the negot iat ion of  the f i rst  
proposal  or  dur ing the “ invi tat ion for  comparat ive  proposals” as def ined under 
Sect ion 10.11.   
 
SECTION 10.7  -  EVALUATION OF UNSOLICITED PROPOSALS  
 
The Agency/LGU is  tasked with the in i t ia l  evaluat ion of  the proposal.  The 
Agency/LGU sha l l :  1) appraise the meri ts of  the project ;  2 ) qual i fy  the proponent 
based on the provisions of  Rule 5 hereof;  3) assess the appropriateness of  the 
contractua l arrangement and reasonableness of  the r isk a l locat ion;  and 4) inform 
the Approv ing Body of  i ts  receipt  of  an Unsol ic i ted Proposa l.   The Agency/LGU is  
given th i r ty (30) ca lendar days to evaluate the proposal f rom the date of  submission 
of  the complete proposal.   With in th is  th i r ty (30)-day per iod,  the Agency/LGU, sha l l  
advise the proponent  in wri t ing whether i t  accepts or re jects the proposal.   
Acceptance means commitment of  the Agency/LGU to pursue the project  and 
recognit ion of  the proponent as “or ig ina l proponent” sub ject  to Sect ion 10.8.  At  th is  
point ,  the Agency/LGU wi l l  no longer enter ta in other s imi lar proposals unless the 
part ies are unable to agree during the per iod for negot iat ions specif ied in Sect ion 
10.8 below, or the or ig inal proponent is  unable to comply with the parameters set  by 
the Approv ing Body,  or unt i l  the sol ic i tat ion of  comparat ive proposals has been 
completed.  The Agency/LGU shal l  inform the Approving Body o f  i ts  dec is ion to 
accept or to re ject  the Unsol ic i ted Proposa l.  In case of  acceptance, the Agency/LGU 
shal l  submit  to the Approving Body al l  pert inent documentat ion.     
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SECTION 10.8  -  NEGOTIATION WITH THE ORIGINAL PROPONENT  
 
The Agency/LGU sha l l  indicate in i ts  le t ter  of  acceptance, as referred to under 
Sect ion 10.7,  the conf irmat ion of  the proponent as the “or ig ina l proponent” and the 
mechanics of  the negot iat ion includ ing the commencement date and the authorized 
representa t ive(s) o f  the Agency/LGU. Negot iat ions shal l  focus on the project  scope,  
implementat ion arrangements,  and the terms and condit ions of  the draf t  contract  for 
the Unsol ic i ted Proposal,  among others.  The Agency/LGU sha l l  secure conf irmat ion 
of  the ind icat ive  Reasonable Rate of  Return f rom the Approving Body prior to  
negot iat ion.  The Agency/LGU may request the Approving Body for technica l  
assistance dur ing negot iat ions.  The Agency/LGU and the or ig inal  proponent shal l  
conclude negot iat ions with in a period of  n inety (90) calendar days f rom rece ipt  by 
the proponent of  wri t ten not ice f rom the Agency/LGU to commence negot iat ion.  The 
Agency/LGU and the or ig inal proponent sha l l  negot iate in good fa i th and endeavor 
to complete the negot iat ion with in the ninety  (90)-day per iod;  prov ided, that  shou ld  
there be i rreconci lable di f fe rences dur ing the negot iat ion per iod,  the Agency/LGU 
shal l  have the opt ion to re ject  the proposa l  by advising the or ig inal proponent in 
wr i t ing  stat ing the grounds for  re ject ion and thereafter  may accept a new Unsol ic i ted 
Proposal,  o r b id out  the project  as a sol ic i ted proposal,  or undertake the project  on 
i ts  own. The Agency/LGU shal l ,  at  the end of  the ninety (90)-day negot iat ion per iod,  
submit  a report  to the Approving Body of  the resu lt  of  i ts  negot iat ion with  the 
or ig inal proponent.   
 
SECTION 10.9  -  APPROVAL OF UNSOLICITED PROJECTS/CONTRACTS BY THE 

APPROVING BODY 
 
The Head of  Agency/LGU sha l l  secure approval of  the unsol ic i ted project  and draf t  
contract  f rom the Approving Body af ter negot iat ion with the or ig ina l proponent.   An 
Unsol ic i ted Proposal  shal l  be submit ted to  the Approving Body only upon of f ic ia l  
endorsement  by the Head of  the concerned Agency/LGU stat ing that  the project  
meets the requis i tes for accept ing Unsol ic i ted Proposals as specif ied in Sect ion 
10.1 (a) and (b) above. 
 
The Agency/LGU shal l  a lso submit  to the Approving Body i ts  evaluat ion/appra isal o f  
the meri ts of  the project  as just i f icat ion for accept ing the project  including prov id ing 
the same of  the acceptance let ter  to the or ig inal  proponent  as part  of  the 
documentat ion for the project .   
 
Fai lure of  the Approv ing Body to act  on the project  and contract  with in th ir ty (30) 
calendar days f rom receipt  of  the endorsement by the Agency/LGU sha l l  be deemed 
an approval  thereof .  The Agency/LGU may proceed with  the sol ic i tat ion o f 
comparat ive  proposa ls .    
 
The approva l by the Approving Body of  the unsol ic i ted project  and contract  under 
th is sect ion sha l l  be val id on ly for a  per iod of  e ighteen (18) months f rom the 
issuance of  the approval unless the inv i tat ion for comparat ive proposals has been 
issued; provided, that  the Approving Body shal l  issue a wri t ten not ice of  approval or  
d isapproval  upon the wr i t ten request  for  extension by the Agency/LGU, which must  
be f i led with in e ighteen (18) months f rom the issuance of  such approval.    
 
The orig inal proponent shal l ,  with in forty-f ive (45) ca lendar days f rom receipt  of  
Not ice of  Approval f rom the Approving Body,  not i fy the Agency/LGU in wr i t ing of    i ts   
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acceptance of  a l l  the terms and condit ions of  the approval of  the Approving Body.  
Fai lu re by the or ig ina l proponent to submit  such acceptance in wr i t ing sha l l  be 
deemed a re ject ion by the Agency/LGU of  the Unsol ic i ted Proposal .  The 
Agency/LGU shal l  thereafter not i fy  the or ig inal proponent of  said re ject ion.   
 
The “or ig ina l proponent” status shal l  expire  at  the end of  the val id i ty per iod of  the 
approval by the Approving Body of  the unsol ic i ted project  and cont ract .     
 
SECTION 10.10  -  TENDER DOCUMENTS  
 
The qual i f ica t ion and tender documents sha l l  be prepared a long the l ines specif ied  
under Rules 4 and 5 hereof.   The contract  as approved by the Approving Body which 
shal l  be part  of  the tender documents wi l l  be considered f ina l  and non-negot iable by 
the comparat ive proponents.  Propr ietary in format ion shal l ,  however,  be respected,  
protected and treated with utmost conf ident ia l i ty .   As such, i t  sha l l  not  form part  of  
the bidding/ tender and related documents.    
 
SECTION 10.11  -  INVITATION FOR COMPARATIVE PROPOSALS  
 
The Agency/LGU PBAC shal l  publ ish the invi tat ion for comparat ive proposals af ter 
receipt  of  the not i f icat ion f rom the Orig ina l Proponent that  the lat ter accepts al l  the 
terms and condit ions indicated in the Not ice of  Approval,  in accordance with Sect ion 
10.9.  The inv i tat ion for  comparat ive or compet i t ive proposals should  be publ ished a t  
least  once every week for three (3) consecut ive weeks in at  least  one (1) newspaper 
of  general  c irculat ion.   Said  invi ta t ion should also be posted cont inuously in the 
website  of  the Agency/LGU concerned,  i f  avai lable ,  during the per iod stated above.  
For pro jects cost ing at  least  US$ 10 mi l l ion,  the invi tat ion may also be publ ished at  
least  once (1) in at  least  one (1) internat ional publ icat ion.  I t  shal l  indicate  the t ime,  
which should not  be earl ier than the last  date of  publ icat ion,  and place where 
tender/bidd ing documents cou ld be obta ined. I t  shal l  l ikewise expl ic i t ly specify a  
t ime of  s ixty (60) working days reckoned from the date of  issuance o f  the 
tender/bidd ing documents  upon which proposals  shal l  be rece ived.  Beyond said  
deadl ine,  no proposals shal l  be accepted.  A pre-b id conference shal l  be conducted 
ten (10) working days af ter the issuance of  the tender/bidd ing documents.   
 
SECTION 10.12  -  POSTING OF BID BOND BY ORIGINAL PROPONENT  
 
The orig inal proponent shal l  be required at  the date of  the f i rst  day of  the 
publ icat ion of  the “ inv i tat ion for comparat ive  proposals” to submit  a b id bond equal 
to the amount and in the form requ ired of  the comparat ive proponents.  
 
SECTION 10.13  -  QUALIF ICATION OF COMPARATIVE PROPONENTS  
 
The eva luat ion cr i te r ia  used for qua l i fy ing the or ig inal  proponent  should be the same 
cr i ter ia used in the “Term of Reference” for  the comparat ive proponents.  
 
SECTION 10.14  -  SUBMISSION OF PROPOSAL  
 
The bidders are required to submit  the proposal in three envelopes at  the t ime and 
place specif ied in the Tender Documents.   The f i rst  enve lope shal l  contain the 
qual i f icat ion documents,  the second enve lope the technical  proposal as requ ired 
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under Sect ion 7.1 (b) ,  and the th i rd enve lope the f inancial  proposal as requ ired 
under Sect ion 7.1 (c).    
 
SECTION 10.15  -  EVALUATION OF COMPARATIVE PROPOSALS  
 
Proposals sha l l  be evaluated in  three stages:  Stage 1,  qual i f icat ion documents;  
Stage 2,  the technical  proposal;  and Stage 3,  the f inancia l  proposal.   Only those 
bids which pass the f i rst  stage wi l l  be considered for the second stage and s imi lar ly ,  
only those which pass the second stage wi l l  be considered for the th i rd stage 
evaluat ion.   The Agency/LGU wi l l  return to the disqual i f ied bidders the remain ing 
envelopes unopened, together with a  let ter explain ing why they were disqual i f ied .   
The cr i te r ia  for evaluat ion wi l l  fo l low Rule 5 for the qual i f icat ion of  b idders and Rule  
8 for the technical and f inancial  proposals .   The t ime frames under Rules 5 and 8 
shal l  l ikewise be fo l lowed. 
 
SECTION 10.16  -  DISCLOSURE OF THE PRICE PROPOSAL  
 
The decis ion to d isc lose the pr ice or f inancial  proposa l of  the or ig inal proponent in  
the Tender Documents shal l  be mutual ly agreed upon between the Agency/LGU and 
the or ig inal  proponent.   I f  the or ig ina l proponent ’s pr ice proposal  was not  d isc losed 
in the Tender Documents,  i t  should be revealed upon the opening of  the f inancial  
proposals of  the comparat ive proponents.   
 
SECTION 10.17  -  FAILURE OF A WINNING COMPARATIVE PROPONENT TO ENTER 

INTO CONTRACT 
 
In the event of  refusal,  inabi l i ty  or fa i lu re of  the winning comparat ive proponent to 
enter into cont ract  wi th the Agency/LGU with in the specif ied t ime in the Tender 
Documents,  i ts  b id  securi ty sha l l  be forfe i ted in favor of  the Agency/LGU. In  such an 
event,  the Agency/LGU concerned sha l l  consider for  award the b idder with the next -
ranked complying comparat ive b id which is bet ter  than the of fer of  the or ig ina l 
proponent.  The or ig inal proponent shal l  again be given the r ight  to match the 
comparat ive proponent ’s b id .  I f  no other comparat ive b id is  determined to be bet ter 
than the of fer o f  the or ig inal  proponent,  the project  sha l l  immediately be awarded to 
the or ig inal proponent.  
 
 

RULE 11 - AWARD AND SIGNING OF CONTRACT 
 
SECTION 11.1  -  RECOMMENDATION TO AWARD  
 
With in seven (7)  calendar days f rom the date the f inancia l  evaluat ion shal l  have 
been completed,  the Agency/LGU PBAC wil l  submit  to the Head of  Agency/LGU a 
recommendat ion of  award.  The PBAC wi l l  p repare and submit  a detai led 
evaluat ion/assessment  report  on i ts  decis ion regard ing the evaluat ion of  the bids 
and explain in c lear terms the bas is of  i ts  recommendat ions.  
 
SECTION 11.2 -  DECISION TO AWARD  
 
With in seven (7) calendar days f rom the submission by PBAC of the 
recommendat ion to  award,  the Head of  Agency/LGU sha l l  dec ide on the award.    The 
approval sha l l  be manifested by s ign ing and issuing the “Not ice of  Award” to the 
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winn ing Pro ject  Proponent with in seven (7) calendar days f rom approval  thereof.  
 
All  unsuccessful  b idders shal l  be informed in wr i t ing of  the decis ion of  the 
Agency/LGU to award the project  to the winning Pro ject  Proponent.  Such decis ion 
shal l  be made ava i lab le to the publ ic when requested.  
 
SECTION 11.3 -  NOTICE OF AWARD  
 
The “Not ice of  Award” ,  which is issued by the Head of  Agency/LGU, sha l l  ind icate,  
among others,  that  the winning Pro ject  Proponent must submit  with in th i r ty (30)  
calendar days f rom of f ic ia l  rece ipt  of  the “Not ice of  Award” the fo l lowing:   
 

a.  prescribed performance secur i ty;   
 
b.  proof  of  commitment o f  the required equity contr ibut ion,  as specif ied by the 

Agency/LGU:  
 

i .  in  the case where the Project  Proponent is a corporat ion - e.g. ,  
t reasurer ’s af f idav it  at test ing to  actual  paid-up cap ita l ,  subscr ipt ion 
agreement(s) between a shareholder(s) of  the Project  Proponent and the 
Project  Proponent  i tsel f  cover ing said equity cont r ibut ion,  or 
shareholders agreement between and amongst 2 or more shareho lders of  
the Project  Proponent undertak ing to cont r ibute/subscribe  the required 
equity cont r ibut ion;  or  

 
i i .  in  the case of  a jo int  venture/consort ium - an undertaking of  the members 

thereof to infuse  the required equ ity contr ibut ion to the jo int  
venture/consort ium. 

 
c.  proof  of  f i rm commitments f rom reputab le f inancia l  inst i tut ion to prov ide 

suf f ic ient  cred it  l ines to cover the total  est imated cost  of  the project ;   
 

d.  in the case of  a jo int  venture/consort ium, the agreement ind icat ing that  the 
members are jo int ly  and severa l ly  l iab le for  the  obl igat ions of  the Project  
Proponent under the contract ;  o r 

 
e.  in case an SPC is formed for  purposes of  undertaking the pro ject ,  proof  of  

regis trat ion in accordance wi th Phi l ipp ine laws. 
 
f .  such other condit ions imposed by the Agency/LGU. 
 
 Fai lu re to submit  the requirements with in  the prescr ibed th i r ty (30)-calendar 

day period wi l l  result  in conf iscat ion of  the bid securi ty.  Wi th in  seven (7)-
calendar days upon receipt  of  the foregoing requirements for award,  the Head 
of  Agency/LGU shal l  determine and not i fy  the winning bidder of  i ts  
compl iance of  a l l  the condit ions stated in the said not ice.   

 
SECTION 11.4 -  FORMATION OF SPECIAL PURPOSE COMPANY 
 
The winning Project  Proponent may cause the incorporat ion of  a specia l  purpose 
company (SPC) that  shal l  assume and accede to al l  the r ights and obl igat ions of  the 
winn ing Pro ject  Proponent,  Prov ided, that :  
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a. the SPC is regis tered in accordance with appl icab le Phi l ippine 
corporate/commerc ial / investment  laws;  
 

b.  the winn ing Project  Proponent subscr ibes to and pays for a  
s ignif icant /pr inc ipal shareholding or cont ro l l ing interest  in the SPC, subject  
to the nat ional i ty  and ownersh ip requirements under the Const i tut ion and 
other appl icable laws.  The required leve l of  share ownership  may be 
indicated in the tender documents or determined as a condit ion pr ior to 
contract  award;  
 

c.  in the case of  a  jo int  venture/consort ium, a l l  members thereof  sha l l  present  
proof  of  cont ractual or  other legal ly  b ind ing t ies to or re lat ionsh ips with the 
SPC for the deve lopment and implementat ion of  the project  in accordance 
with the ir  submit ted business p lan,   e.g. ,  fo r faci l i ty  owners/deve lopers/equi ty  
investors - subscr ipt ion to and payment for a s ignif icant number o f  shares in 
the SPC;  for Cont ractors or operators - b ind ing appointment and undertaking 
to be the Contractor/operator or duly s igned engineering,  procurement and 
Const ruct ion (EPC) contract /operat ion and maintenance agreement;   for  
f inancia l  inst i tut ions - let ter of  f i rm commitment to ra ise or provide f inancing 
to the project ;  
 

d.  an access ion undertak ing is executed by the SPC and the winning proponent 
in favor of  the Agency/LGU making the SPC principa l ly l iab le for the 
performance of  the winning Pro ject  Proponent ’s ob l igat ions under the Not ice 
of  Award and/or the contract ;  
 

e.  a wri t ten not ice to  form the SPC and the proposed accession are  submit ted to  
the Agency/LGU with in f ive (5) ca lendar days f rom date of  receip t  of  Not ice 
of  Award.  

 
SECTION 11.5 -  WITHDRAWAL/SUBSTITUTION OF A MEMBER  
 
Subject  to the approval of  the Agency/LGU, any member of  the jo int  venture or 
consort ium, or a shareholder of  the SPC created (who was a member of  such jo int  
venture or consort ium),  or i ts  pre-qua l i f ied Contractors  may wi thdraw as such pr ior  
to award of  the project  or any t ime during the contract  term, provided that ,  the 
remaining members or  shareho lders with or without  the subst i tu te are st i l l  legal ly,  
technica l ly,  and f inancial ly  capable of  successfu l ly  carry ing out  the 
implementat ion/operat ion of  the project  or  that  a su itable and acceptable subst i tute  
with equal or bet ter  qual i f icat ions  is  replacing such withdrawing member or 
shareholder sub ject  to the prov ision in Sect ion 11.3 (d) .  
 
A withdrawal made in  v io lat ion of  th is sect ion shal l  be a ground for d isqual i f icat ion 
or cance l lat ion of  the contract ,  as the case may be, and for fe i ture of  the proponent 's 
b id or performance securi ty.  
 
SECTION 11.6 -  VALIDITY OF BIDS/RETURN OF BID SECURITY 
 
The execut ion of  the contract  shal l  be made with in the period of  the val id i ty of  the 
bid secur i ty.  The required bid secur i ty sha l l  be val id for a reasonable period but  in 
no case beyond one hundred eighty (180) ca lendar days fo l lowing the opening of  the 
bids.   Bid securi t ies shal l  be re turned to the unsuccessful  b idders as soon as the 
contract  is  s igned by the winn ing bidder.   
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SECTION 11.7 -  EXTENSION OF VALIDITY OF BIDS  
 
When an extens ion of  val id i ty o f  b ids is considered necessary,  those who submit ted 
bids sha l l  be requested in wri t ing to extend the val id i ty of  their  b ids before the 
expirat ion date.   However,  b idders sha l l  not  be al lowed to modify or rev ise the pr ice 
or other substance of  their  b ids.    
  
Bidders shal l  have the r ight  to re fuse to grant such an extension without forfe i t ing  
their  b id secur i ty,  but  those who are wi l l ing to extend the val id i ty of  the ir  b ids 
should be requ ired to provide a  sui table extension of  b id securi ty.   
 
SECTION 11.8 -  FAILURE OF BIDDING  
 
In the case of  sol ic i ted bids,  when no complying bids are rece ived or in case of  
fa i lu re to execute the contract  with a qual i f ied and contract ing bidder due to the 
refusal  of  the lat ter,  the bidding shal l  be declared a fa i lu re.   In  such cases,  the 
project  shal l  be sub jected to a re-bidd ing.  
 
 
 

RULE 12 - CONTRACT APPROVAL AND IMPLEMENTATION 
 
SECTION 12.1 -  EXECUTION/APPROVAL OF THE CONTRACT 
 
The Agency/LGU and Project  Proponent shal l  execute the draf t  contract  as approved 
by the Approv ing Body. The authorized s ignatory( ies) of  the winn ing bidder and the 
Agency/LGU shal l  execute and sign the contract  fo r the pro ject ,  with in seven (7) 
calendar days f rom receipt  by the winn ing bidder of  the not ice f rom the Agency/LGU 
that  a l l  condit ions s tated in the Not ice of  Award have been complied with.  
Consistent  wi th Art ic le  1159 of the New Civ i l  Code, the contract  is the law between 
the part ies and the part ies sha l l  perform their  respect ive presta t ions,  obl igat ions,  
and undertak ings thereunder with u tmost good fa i th  with the end in v iew of  at ta in ing 
the object ive hereof.  An orig inal s igned copy of  the cont ract  shal l  be submit ted to  
the Approv ing Body with in seven (7)  calendar days af ter s igning thereof .  
 
In the event of  refusa l,  inabi l i ty  or fa i lu re of  the winning b idder to enter into contract  
with the Government with in the t ime prov ided therefor,  the Agency/LGU concerned 
shal l  forfe i t  i ts  b id securi ty.  In such an event,  the Agency/LGU concerned shal l  
consider the bidder wi th the next  ranked comply ing b id.  I f  the same sha l l  l ikewise 
refuse or fa i l  to  enter into cont ract  with  the Government,  i ts  b id secur i ty  shal l  
l ikewise be for fe i ted and the Agency/LGU concerned shal l  consider  the next  ranked 
complying b id,  and so on unt i l  a cont ract  sha l l  have been entered into.  In the event 
that  the concerned Agency/LGU is unable to execute the cont ract  with any of  the 
complying b idders,  a fa i lu re of  b idding wi l l  be declared and the project  may be 
subjected to a  re-bidd ing.  
 
SECTION 12.2 -  OTHER APPROVALS FOR CONTRACT 
 
The Pro ject  Proponent  shal l ,  as may be requ ired under the ex is t ing laws, ru les and 
regulat ions secure any and al l  other approvals for the contract  or the 
implementat ion thereof  f rom government  agencies or bod ies inc luding the Regulator  
in the case of  Publ ic  Ut i l i ty  Projects.  This  includes securing the necessary and 
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appropr iate env ironmental c learances f rom the DENR prior to actual project  
Const ruct ion.  The DENR shal l  act  on the environmental  c learance of  the project  
with in the t ime f rame prescr ibed and fo l lowing the guidel ines of  DENR 
Admin ist rat ive Order No. 96-37 and subsequent guidel ines as may be issued from 
t ime to t ime. The Agency/LGU may prov ide the necessary assistance to the Project  
Proponent in  secur ing al l  the required c learances.  The contract  sha l l  provide 
mi lestones in secur ing such other approvals  required for the implementat ion of  the 
contract .  
 
SECTION 12.3 -  GRANT OF FRANCHISE  
 
Subject  to the prov is ions of  the Const i tu t ion and other exist ing laws, once a cont ract  
involv ing Publ ic Ut i l i ty  Projects is  executed by the Pro ject  Proponent and the 
Agency/LGU, a presumpt ion ar ises that  the publ ic  interest  wi l l  be served by the 
implementat ion of  the project  covered thereby,  and immediate ly  upon appl icat ion by 
the Project  Proponent,  the Regulator shal l  grant  in favor of  the Pro ject  Proponent a 
Franch ise on a provis ional bas is to  operate the faci l i ty  and col lect  the to l ls ,  fees,  
rentals ,  and o ther charges st ipu lated under the cont ract ,  and a f ter hearing and 
determinat ion that  a l l  other requirements are compl ied with,  make such Franchise 
permanent and for a f ixed term. 
 
SECTION 12.4 -  CONTRACT EFFECTIVITY  
 
The contract  sha l l  be ef fect ive upon signing thereof by the Head of  Agency/LGU and 
unless another date is st ipula ted there in.  
 
SECTION 12.5 -  NOTICE TO COMMENCE 
 
The concerned Agency/LGU sha l l  issue the “Not ice to Commence Implementat ion” of  
the project  to the proponent not  later than seven (7) ca lendar days f rom the date of  
the approval /s ign ing of  the contract  by the Head of  Agency/LGU. 
 
SECTION 12.6 -  PREPARATION AND APPROVAL OF DETAILED ENGINEERING 

DESIGN  
 
The Project  Proponent shal l  be responsible for the preparat ion of  the detai led 
engineering des igns and plans based on the prescribed min imum design and 
performance standards and specif icat ions and shal l  submit  the same to the 
Agency/LGU concerned. 
 
The Agency/LGU concerned shal l  rev iew the detai led engineering designs and plans 
prepared by the Project  Proponent  in terms of  i ts  compliance with the prescribed 
standards and specif icat ions,  and i f  found acceptable,  shal l  approve the same for 
incorporat ion in the contract  to be s igned by the Project  Proponent and the 
Agency/LGU. Th is  approval  by the Agency/LGU concerned notwithstanding,  the 
Project  Proponent shal l  be sole ly responsible for the integri ty of  i ts  detai led 
engineering des igns and plans.   The approval thereof by the Agency/LGU concerned 
does not  d iminish th is responsibi l i ty ,  nor does i t  t ransfer any part  of  such 
responsibi l i ty  to the Agency/LGU concerned.      
 
In the case of  loca l projects,  the LGU concerned sha l l  ensure that  the techn ical  
designs,  p lans,  speci f icat ions,  and re lated aspects  necessary for the pro ject ’s  
Const ruct ion,  operat ion and maintenance  shal l  be based on re levant loca l and 
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nat ional po l ic ies,  standards and guide l ines.  Moreover,  the LGU shal l  consult  with 
appropr iate nat ional regulatory  bodies regarding nat ional  pol ic ies,  standards,  and 
guidel ines in grant ing the necessary Franch ise.   
  
SECTION 12.7 -  PROJECT CONSTRUCTION  
 
The Project  Proponent shal l  bu i ld the fac i l i ty  in accordance with  the design and 
performance standards and specif icat ions prescr ibed in the approved deta i led 
engineering design.   For th is Const ruct ion stage, the Pro ject  Proponent may engage 
the serv ices of  fo reign and/or Fi l ip ino Contractors that  comply with the requirements 
as prescr ibed under Sect ion 5.4 (a) and (b).   In the case of  fo reign Contractors ,  
Fi l ip ino labor sha l l  be employed in the d i f fe rent  phases of  the Construct ion works 
where Fi l ip ino sk i l ls  are avai lab le.   Hir ing of  labor shal l  be sub ject  to exis t ing labor 
laws, ru les and regulat ions.  
 
SECTION 12.8 -  PERFORMANCE GUARANTEE FOR CONSTRUCTION WORKS  
 
To guarantee the fa i thfu l  performance by the Project  Proponent of  i ts  obl igat ions 
under the contract ,  including the prosecut ion of  the Construct ion works re lated to  
the project ,  the Pro ject  Proponent shal l  post  a performance guarantee in favor of  
the Agency/LGU concerned, with in the per iod and in the form and amount st ipulated 
in the Not ice of  Award.  The performance securi ty may be in the form of  cash, bank 
draf t  o r guarantee conf irmed by a loca l bank ( in  the case of  fore ign bidders bonded 
by a foreign bank),  let ter of  credi t  issued by a reputable bank,  surety bond cal lable  
on demand issued by the GSIS or by surety or insurance companies duly  accredi ted 
by the Off ice of  the Insurance Commissioner,  or  a combinat ion thereof ,  in  
accordance with the fo l lowing schedules:  
 

a.  Cash, i r revocable let ter of  credit ,  bank draf t  -  a minimum of two percent (2%) 
of  the total  Project  Cost.   

 
b.  Bank Guarantee - a minimum of f ive percent (5%)  of the tota l  Pro ject  Cost.  
 
c .  Surety Bond - a min imum of ten percent (10%) of  the total  Project  Cost.  

 
The performance guarantee shal l  be val id up to acceptance by the Agency/LGU of  
the faci l i ty.  
 
SECTION 12.9 -  PERFORMANCE GUARANTEE FOR OPERATION 
 
For pro jects where the proponent or other th i rd part ies sha l l  operate the project ,  the 
Agency/LGU sha l l  determine whether the Project  Proponent wi l l  post  an operat ing 
secur i ty,  s imultaneously with  the acceptance of  the fac i l i ty  and the re lease of  the 
performance securi ty.  The operat ing secur i ty  wi l l  be issued to guarantee the proper 
operat ion of  the project  in accordance wi th the operat ing parameters and 
specif icat ions under the contract .  The Agency/LGU shal l  determine the amount but 
the form shal l  be in accordance with the preceding sect ion.  This operat ing securi ty 
shal l  be va l id n inety  (90) ca lendar days af ter the turn-over of  the fac i l i ty ,  as 
contempla ted in Sect ion 12.22, or as may be provided in the cont ract  whichever is 
longer.  
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SECTION 12.10 - REVIEW OF PROJECT CONSTRUCTION, OPERATION AND 
MAINTENANCE  

 
The Agency/LGU may inspect and check, f rom t ime to t ime, the pro ject  to determine 
whether the project  is constructed,  operated and maintained in accordance wi th the 
approved plans,  specif icat ions,  s tandards and costs under the cont ract .   
 
In the event that  the Agency/LGU concerned shal l  f ind any deviat ion f rom or 
non-compliance with the approved plans,  specif icat ions and standards,  i t  sha l l  br ing 
the same to the at tent ion of  the Project  Proponent for the necessary correct ive 
act ions.  Fai lu re of  the Project  Proponent to correct  the deviat ion with in the t ime 
prescribed by the Agency/LGU may be a ground for the resc iss ion/  terminat ion of  
the contract ,  in accordance with Sect ion 12.20 (b) of  these Revised IRR.  Such  
technica l supervis ion by the Agency/LGU concerned shal l  not  d iminish the s ingu lar 
responsibi l i ty  of  the Project  Proponent for the proper Const ruct ion,  operat ion,  and 
maintenance o f  the faci l i ty ,  nor does i t  t ransfer any part  of  that  responsibi l i ty  to the 
Agency/LGU. 
 
SECTION 12.11 - CONTRACT VARIATION 
 
Subject  to the pr ior approval by the Approv ing Body, upon recommendat ion by the 
Agency/LGU, a cont ract  variat ion may be a l lowed by the Agency/LGU, Provided, 
that :  
 

a. Except as may be al lowed under a parametr ic formula in the contract  i tse l f ,  
there is no increase in the agreed fees,  to l ls  and charges or a decrease in  
the Agency/LGU’s revenue or prof i t  share der ived f rom the pro ject ;  or 

 
b. There is no reduct ion in the scope of  works or performance standards,  or  

fundamental change in the contractual  arrangement nor extens ion in the 
contract  term, except in cases of  breach on the part  of  the Agency/LGU of i ts  
obl igat ions under the contract ;  o r 

 
c.  No addit iona l Government Undertak ing,  or increase in the f inancial  exposure 

of  the Government under the pro ject ;  or 
 
d. Such is necessary due to an unforeseeable  event beyond the control  of  the 

part ies.  
 
Under no c i rcumstances shal l  a Pro ject  Proponent proceed to commence a proposed 
contract  var iat ion unless approved by the Approving Body. Fa i lu re to secure  
approval of  the Approv ing Body sha l l  render the contract  variat ion void.  
 
SECTION 12.12 - MILESTONES 
 
The Project  Proponent shal l  execute the pro ject  in accordance with  pre-determined 
mi lestones.   Fai lure by the Project  Proponent to comply wi th these mi lestones may 
resul t  to contract  resciss ion and forfe i ture of  the performance secur i ty of  the 
proponent,  in accordance with Sect ion 12.20 (b) hereof.   
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SECTION 12.13  -  RELEASE OF PERFORMANCE GUARANTEE/OPERATING SECURITY  
 
 a.  Performance Guarantee 
 

The performance guarantee shal l  be re leased by the Agency/LGU concerned 
af ter the issuance of  the "Cert i f ica te of  Complet ion and Acceptance" of  the 
Const ruct ion works,  and the acceptance by the Agency/LGU of the project  as  
completed in accordance with the agreed standards and specif icat ions,  
provided that  there are no c la ims f i led aga inst  the Project  Proponent or i ts  
Contractor 

 
As may be agreed upon in the cont ract ,  a  port ion of  the performance securi ty  
shal l  be re leased upon compliance with corresponding milestones.  

 
 b.  Operat ing Secur i ty 
 

The operat ing secur i ty sha l l  be re leased by the Agency/LGU concerned on 
the t ransfer date  of  the faci l i ty ,  p rov ided that there are no c la ims f i led against  
the Project  Proponent and i ts Contractor.  

 
SECTION 12.14  -  LIQUIDATED DAMAGES   
 
Where the Pro ject  Proponent fa i ls  to sat isfactor i ly  complete  the work on or before  
complet ion date,  including any extens ion or grace per iod duly granted,  or meet the 
operat ing performance standard as prescribed in the contract ,  the Project  Proponent  
shal l  pay the Agency/LGU concerned l iquidated damages, as specif ied in the 
contract  as an indemnity and not by way o f  penalty.  The performance securi ty or  
operat ing secur i ty,  as the case may be, shal l  answer for any l iquidated damages 
due to the Agency/LGU. 
 
Dur ing the Const ruct ion period,  the amount of  l iqu idated damages due for every 
calendar day of  de lay beyond the complet ion date wi l l  be determined by the 
Agency/LGU. Dur ing the operat ion period,  the amount of  l iquidated damages, which 
wi l l  be determined by the Agency/LGU, shal l  be based on the pr inc ip le of  fa i r  
compensat ion for damages which the Agency/LGU wi l l  susta in as a resu lt  of  the 
Project  Proponent ’s fa i lure to meet i ts  ob l igat ions.  
 
The imposit ion and col lect ion of  l iqu idated damages shal l  be wi thout prejudice to 
the r ight  of  the Agency/LGU concerned to rescind the cont ract  and proceed with the 
procedures prescribed under Sect ion 12.20 (b).  
 
SECTION  12.15 -  REPAIR AND MAINTENANCE COSTS  
 
The Pro ject  Proponent shal l ,  with in the contract  te rm and the warranty per iod 
prescribed under Sect ion 12.22,  undertake the necessary and appropriate repair and 
maintenance of  the project ,  in accordance with the des ign and performance 
standards prescr ibed in the approved cont ract ,  in order to ensure that  the faci l i ty  
operates at  the desired level  of  serv ice.   For th is purpose, and where appl icable ,  a 
port ion of  the project 's  revenues equ iva lent  to the cost  of  the project 's  repair and 
maintenance,  as ind icated in the Pro ject  Proponent 's b id proposal shal l  be set  as ide 
and reserved exclusively for repair and maintenance costs of  the project .   For 
faci l i ty ,  an escrow account may be establ ished for the purpose.  
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SECTION 12.16 - REPAYMENT SCHEMES 
 

12.16.1 General Class if icat ion  
 

The repayment schemes for the pro jects  shal l  depend on the contractua l  
arrangement as fo l lows or as may be approved by the Approv ing Body: 

 
a.  For projects undertaken through BOT, CAO, DOT, ROT, BOO and ROO 

arrangements,  the Project  Proponents may be repaid by authoriz ing i t  to 
col lect  reasonable to l ls ,  fees,  and charges for a f ixed term. In the case of  
BOT, CAO, DOT, ROT arrangements,  such term shal l  in  no case exceed f i f ty  
(50) years.  However,  for BOO and ROO arrangements,  the Project  Proponent,  
upon renewal of  i ts  Franchise or cont ract  with the Agency or LGU, may be 
al lowed to cont inue co l lect ing to l l ,  fees,  charges and rentals  for the operat ion 
of  the faci l i ty  or the provis ion of  the serv ice.  

 
b.  For projects  undertaken through BTO arrangement -  the Project  Proponent  

may be repaid by e i ther of  the fo l lowing two opt ions:  F irst  Opt ion - the 
Agency/LGU provides Amort izat ion as may be appropr iate and reasonable.  
Tol ls,  fees,  renta ls and charges that  the Pro ject  Proponent may co l lect  wh i le  
operat ing the fac i l i ty  on behalf  of  the Agency/LGU may be appl ied direct ly to  
the Amort iza t ion.  Moreover,  the Faci l i ty  operator may be repaid by the 
Agency/LGU through a management fee as may be incorporated in the 
management contract  entered between the Agency/LGU and the Project  
Proponent;  Second Opt ion - the Pro ject  Proponent may be al lowed to direct ly 
col lect  to l ls ,  fees,  rentals and charges for a f ixed term.  

 
c .  For pro jects undertaken through BT and BLT arrangements - the Project  

Proponent may be repaid by the Agency/LGU through Amort izat ion as may be 
appropr iate and reasonable.  

 
d.  Where app l icable,  the proponent may l ikewise be repa id in the form of  a  

share in the revenue of  the project  or other non-monetary payments,  such as,  
but  not  l imited to the grant  of  commerc ia l  development  r ights  or  the grant  of  a 
port ion or percentage of  the rec la imed land, sub ject  to const i tut iona l  
requirements.  

     
e.  For projects undertaken through arrangements not  enumerated under th is Act  

but  approved/author ized by the NEDA Board,  the Project  Proponent may be 
repaid through any schemes as recommended by the ICC and 
approved/author ized by the NEDA Board. 

 
12.16.2 Tol ls,  fees,  renta ls and charges   

 
The proposed to l ls ,  fees,  and charges shal l  be considered by the Agency/LGU in 
the evaluat ion of  the bid,  tak ing into account the reasonableness thereof  to the 
end-users of  the fac i l i ty .  The to l ls ,  fees,  charges and rentals that  a Pro ject  
Proponent may charge for  the use of  the fac i l i ty  shal l  be those as approved by 
the Approv ing Body consistent  with Sect ion 1 .3 (a.a),  resu lt ing  f rom the bidd ing,  
and incorporated in the contract ,  which,  shal l  be upheld/adopted/accorded 
utmost weight / recognized by the Regulator.  
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12.16.3 Remit tance of  Earnings or Other Amounts Due to a Foreign Project  

Proponent 
 
The remit tance of  earnings and other amounts due to a foreign proponent under 
the contract  shal l  be in accordance with pert inent laws, ru les and regulat ions 
especia l ly  those issued by the BSP. 

 
SECTION 12.17 - REVENUE SHARING  
 
The Agency/LGU concerned may share in the revenue from the operat ion of  the 
Project  Proponent in the form of  e i ther a f ixed fee or a certa in percentage of  the 
gross revenue or a combinat ion of  both,  provided that  the same is  indicated in the 
bidding documents and inc luded in the contract .  
 
SECTION 12.18 - ADJUSTMENTS OF TOLLS/FEES/RENTALS/CHARGES  
 
The to l ls ,  fees,  rentals  and charges may be subject  to adjustment during the l i fe of  
the contract ,  based on the pre-determined formula and of f ic ia l  pr ice  ind ices 
prescribed in the “Instruct ions to Bidders” and the approved contract .  For th is 
purpose, pr ior to b idding,  the concerned Agency/LGU shal l  secure ei ther the advice 
of  the Regulator or the approval of  the Approving body or both,  as the case maybe,  
for such formula.  The monitor ing of  the consistency of  the proposed adjustments of  
to l ls ,  fees,  renta ls and charges wi th the prescr ibed ra te of  re turn,  i f  any,  shal l  be 
undertaken by the appropr iate regu latory body or Implement ing Agency/LGU. 
 
Price indices sha l l  be based on the of f ic ia l  issuances by the Nat ional  Stat ist ics  
Off ice (NSO), BSP, Department of  Labor and Employment (DOLE) and other sources  
authorized by the Agency/LGU concerned pr ior to b idd ing.  
 
SECTION 12.19 - AUDIT OF COLLECTIONS  
 
Al l  revenues, share and/or rece ipts perta in ing to or accruing to the Agency/LGU 
derived f rom any pro ject  proposed under the Act  and these Revised IRR, includ ing 
expenditures or use of  funds and property,  owned or he ld in t rust  by,  or perta in ing 
to the Government,  shal l  be sub ject  to examinat ion audit  by the Commiss ion on 
Audit  (COA),  inc luding i)  ensuring that  such revenues, share and/or rece ipts are  
fu l ly  and proper ly accounted for and remi t ted to the Agency/LGU, and i i )  determin ing 
i f  the mandated return  on ra te base is  complied with,  in the case of  Publ ic Ut i l i ty  
Projects.  
 
All  revenues and rece ipts perta in ing to  or  accruing to the Project  Proponent sha l l  be 
t reated as pr ivate funds inc luding interest  or y ie ld thereon, which may be remit ted 
direct ly  to the Project  Proponent,  as may be st ipula ted in the contract .  
 
SECTION 12.20 - CONTRACT TERMINATION/RESCISSION  
 
The contract  may be terminated/ resc inded in the fo l lowing events:  
 

a.  I f  the Agency/LGU concerned fa i ls  to  comply with  any major obl igat ion 
prescribed in the approved contract ,  and such fa i lu re is not  remediable or i f  
remediable shal l  remain unremedied for  an unreasonable length o f  t ime, the 
Project  Proponent may, with pr ior not ice  to the concerned Agency/LGU, 
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specify ing the turn-over date,  terminate the contract .  In such an event,  the 
Project  Proponent sha l l  be reasonably compensated by the Government for  
equivalent  or  proport ionate contract  cost ,  as def ined in the cont ract  sub ject  
to (c) below.   

 
b.  I f  the Project  Proponent refuses or fa i ls  to perform any of  the provis ions of  

the approved contract  with such di l igence as wi l l  ensure the project 's  
complet ion,  operat ion and maintenance in accordance with the prescribed 
technica l and performance standards or otherwise fa i ls  to sat isfy  any of  the 
contract  provis ions includ ing compliance with the prescribed/agreed 
mi lestone act iv i t ies,  or commits any substant ia l  breach of  the approved 
contract ,  the Agency/LGU sha l l  not i fy  the Project  Proponent in wr i t ing of  the 
same and i f  not  corrected with in the t ime specif ied,  the Agency/LGU 
concerned may rescind the contract .  In  such an event,  the Agency/LGU 
concerned may e i ther:  

 
i .  Take over the fac i l i ty  and assume a l l  at tendant l iab i l i t ies thereof;  or  
 
i i .  Al low the Project  Proponent 's lenders/cred i tors/banks to exercise their  

r ights and interests under the loan and co l la teral  documents with respect  
to the project .  

  
In any case, the Agency/LGU concerned sha l l  l ikewise forfe i t  the performance 
secur i ty of  the default ing Project  Proponent.   

 
c .  In the event that  the project /cont ract  is:  (a) revoked, cance l led,  or  terminated 

by ( i )  the Agency/LGU in accordance wi th the contract  through no fault  of  the 
Project  Proponent or ( i i )  by mutual agreement,  or (b) revoked or canceled by 
a court  by f inal  judgment through no faul t  of  the Project  Proponent,  the 
Agency/LGU shal l  compensate the said Project  Proponent for i ts  actua l  
expenses incurred in the project  p lus a Reasonable Rate o f  Return thereon 
not exceeding that  s tated in  the cont ract ,  as of  the date of  contract  
terminat ion,  provided that  the interest  of  the Government  in  these instances 
shal l  be du ly insured with the GSIS or any other insurance ent i ty  duly  
accred ited by the Off ice of  the Insurance Commissioner,  provided further that  
the cost  of  the insurance coverage shal l  be included in the terms and 
condit ions of  the approved contract .  

 
In the cases referred to in (a) and (c) above, an independent appraiser,  mutua l ly 
acceptable to the Agency/LGU and the Project  Proponent,  sha l l  determine the 
amount to be paid to the Project  Proponent,  which determinat ion shal l  be made 
with in a period not  more than one hundred eighty (180) ca lendar days f rom cont ract  
resc ission or terminat ion.  The amount determined by the independent appraiser 
shal l  be b inding to both the Project  Proponent and the Agency/LGU.  
 
In cases of  emergency or when the pub l ic  interest  so requires,  the Agency/LGU may 
immediate ly take-over the faci l i ty  pr ior to the determinat ion of  said amount and 
payment thereof  to the Project  Proponent.  Unless otherwise agreed upon by the 
Agency/LGU and the Project  Proponent,  the amount f ixed by said independent 
appraiser sha l l  be paid by the Agency/LGU not later than ninety (90) calendar days 
f rom sa id independent appraiser’s advice of  such determinat ion,  subject  to the 
enactment of  a law or ordinance, as the case may be, appropr iat ing such amount,  i f  
required.  
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SECTION 12.21 - VENUE FOR LIT IGATION  
 
The venue for the reso lut ion of  d isputes,  arbi t rat ion or l i t igat ion sha l l  be as mutual ly  
agreed upon by the part ies to the contract .  In default  thereof,  the venue shal l  be in  
the Phi l ippines.   
 
SECTION 12.22  -  TRANSFER OF AND WARRANTY OVER THE FACILITY 
 
Under Contractua l Arrangements involv ing t ransfer of  the faci l i ty  to the 
Agency/LGU, the t ransfer or turnover wi l l  necessar i ly inc lude the t ransfer of  fu l l  
legal ownership over the project  in favor of  the Agency/LGU, subject  to any exist ing 
l iens as may be agreed upon in  the project  agreement.  The Pro ject  Proponent shal l  
provide warranty that  the faci l i ty  meets the project  techn ical  specif icat ions/agreed 
system features,  performance standards and serv ices in connect ion therewi th for a  
period not  less than one (1)  year f rom the turnover of  the faci l i ty .  For th is purpose,  
the Project  Proponent shal l  put  up a warranty securi ty in the form of  cash, let ter of  
credi t ,  or bank draf t /guarantee issued by a reputable local / fore ign bank, or a surety  
bond issued by the GSIS or an ent i ty duly reg istered and recognized by the Off ice of  
the Insurance Commissioner,  cal lable  on demand and acceptable to  the 
Agency/LGU, or any combinat ion thereof  payable to the Agency/LGU concerned, the 
amount of  which shal l  be determined by the Agency/LGU and shal l  be st ipu lated in  
the cont ract .  The warranty secur i ty  sha l l  be made ef fect ive immediately upon 
transfer of  fu l l  lega l ownersh ip over the project  in favor of  the Agency/LGU, as 
descr ibed above. 
 

 
RULE 13 - INVESTMENT INCENTIVES AND GOVERNMENT UNDERTAKINGS 

 
SECTION 13.1 -  SOURCES OF FINANCING  
 
In the Const ruct ion of  projects authorized under the Act  and these Revised IRR, the 
Project  Proponent may obtain  the required f inancing for the Construct ion of  the 
project  f rom foreign and/or domest ic sources.  
 
SECTION 13.2 -  INVESTMENT INCENTIVES  
 
The fo l lowing Investment Incent ives wi l l  be made avai lab le to Project  Proponents:    
 

a.  Projects undertaken through Contractual Arrangements authorized under 
these Revised IRR cost ing more than PhP 1.0 bi l l ion sha l l ,  upon regist rat ion 
with the Board of  Investments (BOI),  be ent i t led to incent ives as provided for  
under the Omnibus Investment Code. 
 

b.  Projects undertaken through Contractual Arrangements authorized under 
these Revised IRR cost ing PhP 1.0 bi l l ion or less may, upon regist rat ion with  
BOI,  avai l  of  incent ives prov ided for under the Omnibus Investment Code 
subject  to inc lus ion of  the project  act iv i ty or  sector in the current  Investment  
Prior i t ies P lan (IPP) of  BOI.  
 

c.  Projects undertaken through Contractual Arrangements authorized under 
these Revised IRR shal l  a lso be ent i t led to other incent ives,  as provided 
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under exist ing laws, such as,  but  not  l imited to incent ives under P.D. 535 
(1974),  otherwise known as the “Tour ism Incent ives Program of  1974,"  and 
R.A. 7156, otherwise known as the “Mini-Hydroelect r ic Power Incent ives Act" .  
    

d.  LGUs may provide add it iona l tax incent ives,  exempt ions,  or re l iefs ,  subject  to 
the provis ions of  the Local Government Code (LGC) of  1991 and other 
pert inent laws. 

 
SECTION 13.3 -  GOVERNMENT UNDERTAKINGS 
 
Subject  to exist ing laws, po l ic ies,  ru les and regulat ions,  the Government may 
provide any form of  d irect  or indirect  support  or contr ibut ion,  such as,  but  not  
l imited,  to the fo l lowing, subject  to the condit ions for Unso l ic i ted Proposals as 
specif ied under Sect ion 10.1 hereof:  
 

a.  Cost Shar ing - This shal l  refer to the Agency/LGU concerned bearing a  
port ion of  cap ita l  expenses associated with the estab l ishment of  an 
infrastructure  development fac i l i ty ,  such as,  the prov is ion of  access 
infrastructure,  r ight -o f-way, t ransfer of  ownersh ip over,  or usufruct ,  or  
possess ion of  land,  bu i ld ing or any other rea l or  personal property for d irect  
use in the project  and/or any part ia l  f inancing of  the project ,  or components 
thereof,  Provided, that  such shal l  not  exceed f i f ty  percent (50%) of  the 
Project  Cost,  and the balance to be prov ided by the Pro ject  Proponent.  Such 
government  share may be f inanced from d irect  government appropriat ions 
and/or f rom Off ic ia l  Development  Ass istance (ODA) of  fo reign government or  
inst i tut ions. 

 
b.  Cred it  Enhancements - Th is shal l  refer to direct  and ind irect  support  to a  

development fac i l i ty by the Project  Proponent and/or Agency/LGU concerned,  
the prov is ion of  which is  cont ingent upon the occurrence of  certa in events 
and/or r isks,  as st ipulated in the contract .   Credi t  enhancements are 
al located to the party that  is best  able  to manage and assume the 
consequences of  the r isk invo lved.   Cred it  enhancements may include, but  
are not  l imited to,  government guarantees on the performance, or the 
obl igat ion of  the Agency/LGU under i ts  cont ract  with  the Project  Proponent,  
subject  to exist ing laws on indirect  guarantees.   Indirect  Guarantees shal l  
refer  to an agreement  whereby the Government or any of  i ts  Agencies/LGUs 
assumes ful l  or part ia l  responsibi l i ty  for or assists in mainta in ing the f inancia l  
standing of  the Project  Proponent or  pro ject  company in order that  the 
Project  Proponent/company avoids defaul t ing  on the Project  Loans, subject  to  
fu l f i l lment of  the Project  Proponent/company of  i ts  undertakings and 
obl igat ions under the project  agreement.  
      

c .  Di rect  Government Subsidy - Th is sha l l  refer to an agreement whereby the 
Government,  or any of  i ts  Agencies/LGUs wi l l :  (a ) defray,  pay for or shoulder 
a port ion of  the Project  Cost or  the expenses and costs in operat ing or  
mainta in ing the project ;  (b) condone or postpone any payments due f rom the 
Project  Proponent;  (c)  contr ibute any property or assets to the pro ject ;  (d)  in  
the case of  LGUs, waive or grant specia l  rates on rea l property taxes on the 
project  dur ing the term of  the cont ractua l  arrangement;  and/or (e) waive 
charges or fees re lat ive to bus iness  permits or l icenses that  are to be 
obtained for  the Const ruct ion of  the pro ject ,  a l l  wi thout receiv ing payment or  
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value f rom the Project  Proponent and/or Faci l i ty  operator for such payment,  
contr ibut ion or support .  
 

d.  Di rect  Government Equity -  This sha l l  re fer to the subscr ipt ion by the 
Government or any of  i ts  agencies or Local  Government Units of  shares of  
stock or other secur i t ies convert ib le to shares of  stock of  the project  
company, whether such subscript ion wi l l  be paid by the money or assets.    

 
e. Performance Undertaking -  This sha l l  refer to an undertak ing of  a 

department,  bureau, of f ice,  commission,  authori ty,  agency,  GOCC, or LGU in  
assuming responsibi l i ty  for the performance of  the Agency’s/LGU’s 
obl igat ions under the contractua l arrangement inc luding the payment of  
monetary obl igat ions,  in case of  default .  These undertakings may be subject 
to payment  of  r isk premium to the Government  or  LGU, or  any other 
authorized agency.  

 
f .  Legal Ass istance - This sha l l  refer to the extension of  representat ion by 

government  lawyers to a Pro ject  Proponent but  only in cases,  hearings,  or  
inquir ies where the Agency/LGU and Project  Proponent are party-
defendants/respondents there in includ ing the adopt ion by such government  
lawyers of  pos it ions and strategies consistent  with uphold ing the val id i ty of  
the approved cont ractual arrangement.    

 
g. Securi ty Assistance -  This  shal l  refer  to the deployment of  government  

secur i ty  forces,  e i ther f rom the Phi l ippine Nat ional Pol ice (PNP) or the Armed 
Forces of  the Phi l ipp ines (AFP) in the v ic in i ty of  the project  s i te to prov ide 
secur i ty during the implementat ion of  the project  up to complet ion.  

 
The Agency/LGU may of fer any one or more Government Undertak ings re la t ive to a 
project ,  wh ich shal l  be submit ted to the Approving Body for the purposes of  
obtain ing approval for the project  and the contract ;  p rov ided, that  the grant of  such 
Government Undertak ing has been pre-cleared in pr incip le,  in  wri t ing,  by the 
department,  bureau, of f ice,  commission,  authori ty,  agency, GOCC, or LGU that  wi l l  
grant the same. 
 

 
RULE 14 - COORDINATION AND MONITORING OF PROJECTS 

 
SECTION 14.1  -  THE BOT CENTER 
 
The BOT Center sha l l  be responsib le for the coordinat ion and monitor ing of  projects  
implemented under Contractua l Arrangements or  schemes authorized under these 
Revised IRR. Project  monitor ing wi l l  be undertaken to ensure that  the project  
compl ies with these Revised IRR, inc luding the proponent ’s  required environmental 
c learances f rom the DENR.  For th is purpose, concerned Agencies/LGUs sha l l  
periodical ly  submit  to the BOT Center informat ion on the status of  projects  
implemented by them. In addit ion,  a l l  concerned Agencies/LGUs shal l  submit  to the 
BOT Center a copy of  a l l  Unso l ic i ted Proposals that  they rece ive and al l  other 
re lated documents.   The BOT Center is  a lso hereby mandated to guide the 
Agency/LGU in the preparat ion and deve lopment of  the pro ject .  
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At the end of  every calendar year,  BOT Center shal l  report  to the ICC, Pres ident,  
and the Congress on the progress of  a l l  pro jects implemented under these Revised 
IRR. 
 
SECTION 14.2 -  TIMELINES 
 
Al l  t imel ines shal l  be contained in  a f low chart  herein  at tached as Annex A. The BOT 
Center sha l l  monitor  the compl iance of  the Agencies/LGUs wi th the t imel ines 
prescribed in these Revised IRR. 
 
SECTION 14.3 -  BOT UNITS 
 
Each concerned Agency/LGU may create  a BOT Unit  headed by a  senior of f ic ia l  of  
the Agency/LGU and shal l  des ignate a senior of f ic ia l  as BOT Pro ject  Development  
Off icer (PDO), who shal l  be responsible for p lann ing,  overseeing,  and monitor ing 
projects of  Agencies/LGUs author ized under the Act  and these Revised IRR. The 
PDO sha l l  c losely coordinate with BOT Center.  
 
SECTION 14.4  -  INFORMING CONGRESS 
 
A report  regarding the sal ient  features or  a copy o f  each contract ,  involv ing a 
project  entered into  under the prov is ions of  these Revised IRR,  shal l  be submit ted 
to Congress for i ts  informat ion.  
 
 

RULE 15 - FINAL PROVISIONS 
 
SECTION 15.1  -  IRR COMMITTEE 
 
The Commit tee const i tuted pursuant  to Sect ion 11 o f  R.A. 6957,  as amended by 
R.A. 7718, may be reconvened by i ts  Chairman at  h is instance, or upon the 
recommendat ion of  any members of  the Commit tee,  formulate and prescribe 
amendments to these Revised IRR,  consistent  with the let ter and spir i t  of  the Act .   
No amendments to  these Revised IRR may be adopted and prescribed by the 
Commit tee without due publ ic  consu ltat ion/hearing and publ icat ion.   
 
SECTION 15.2  -  EFFECTIVITY OF THESE REVISED IRR OR AMENDMENTS 

THERETO 
 
Amendments to these Revised IRR or amendments thereto shal l  become ef fect ive 
f i f teen (15) days af ter i ts  complete publ ica t ion in at  least  one (1) newspaper of  
general c i rculat ion.    
 
SECTION 15.3 -  TRANSITORY PROVISION 
 
For projects endorsed by the Agency/LGU to the Approv ing Body before the 
ef fect iv i ty of  the amendments to these Revised IRR, the previous IRR shal l  govern.  
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SECTION 15.4 -  SEPARABILITY CLAUSE 
 
In the event any of  the prov is ions of  these Revised IRR is declared void or  
unenforceable  by f ina l  judgment of  a court  of  competent ju r isd ict ion,  the other 
provis ions unaffected thereby sha l l  remain in fu l l  fo rce and e f fect .  
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	In the exigency of service, the Agency/LGU Head may opt to do a simultaneous qualification instead of a pre-qualification of proponents.  In case of simultaneous qualification, the publication of the invitation, following the requirements in Section 5.2,
	Within seven (7) calendar days from the submission by PBAC of the recommendation to award, the Head of Agency/LGU shall decide on the award.   The approval shall be manifested by signing and issuing the “Notice of Award” to the winning Project Proponent
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