IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA
BETH NICOLE JORDAN,

)
Plaintiff,

v.

CASE NO.: 1:16-cv-00023
)
)

RELIANCE STANDARD LIFE
INSURANCE COMPANY,
Defendant.

)
)
)

DEFENDANT'S RESPONSES TO PLAINTIFF'S
INTERROGATORIES AND REQUESTS FOR PRODUCTION
NOW COMES Defendant Reliance Standard Life Insurance Company and responds to
Plaintiff's Interrogatories and Requests for Production as follows:
INSTRUCTIONS AND DEFINITIONS
Defendant objects to Plaintiff's instructions and definitions on the grounds that
they are overly broad in scope and therefore disproportionate to the needs of the case.
Defendant further objects to the extent that the instructions and definitions conflict
with Rule 26 and will only respond to the requests in accordance with the Federal
Rules.
INTERROGATORIES
1.

Identify each person making and assisting with your Interrogatory responses,

including each person's name, age, address, occupation, current title and relationship to Reliance
Standard Life Insurance Company ("RSL").
Answer:
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Karen McGill. Manager, Reliance Standard Life Insurance Company.
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2.

If any person other than the individuals who signed the denial letters and affiliated

documents was consulted, made recommendations, or gave instructions regarding the claims
decisions in Plaintiffs claim (i.e., the decisions to grant or deny benefits, not each individual action
taken on the claim), identify such person or persons.
Answer:
3.

None.

State whether RSL had, at any time relevant to this case, any type of incentive,

bonus, or reward program or system, formal or informal, for any employee(s) involved in any
meaningful way in reviewing disability claims, regardless of whether you contend such
programs were not tied to individual claims outcomes, and please describe what factors and
information are relied upon to calculate any such bonuses.
Answer:

Yes. Quality Assurance Awards Program. Claim results are not a

consideration. It is based on quality and timeliness of claims handling.
4.

Whether or not the requested action was completed, state the name and

employer of any doctor who was asked by RSL or at RSL's behest to consult, review any
documents and/or produce any reports for RSL regarding Plaintiffs long-term disability
claim, and, if the employer is someone other than RSL, state the name of the employer, and
whether the employer is owned by or affiliated with RSL.
Answer:

All such information is included in the Administrative Record that was

produced to Plaintiff and that has been filed with the Court. Accordingly, since the
burden of obtaining the information is substantially the same for either party,
Defendant refers Plaintiff to the Administrative Record.
5.

As to the doctors referenced in Interrogatory 4, including Dr. Alton Greene, Dr.

James Sizemore, Dr. Richard Lavi, Dr. Stephen Dawkins, and any other doctor responsive to
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Interrogatory 4 but not listed here, state the number of times from January 1, 2009 through
May 1, 2016 that the doctors reviewed a claim on behalf of RSL, regardless of whether the
doctors was contracted directly by RS L or by a third party with whom RSL contracted to obtain
such review.
Answer:

Objection. Reliance does not maintain the information sought in the

ordinary course of business. Therefore, it would have to manually review years worth
of payment records to respond to this interrogatory. In addition, it is the defendant's
structural conflict that is relevant, not that of any expert. Therefore, the burden of
producing this information is disproportionate to the value of any such information
on the limited conflict of interest question.
6.

If the reviewing doctors referenced in Interrogatory 4 were employed by or obtained

via a third party contracted to RSL, rather than being hired directly and individually by RSL, state
how many reviews RSL has obtained through that third party from the beginning of 2009 through
today's date.
Answer:
7.

See above objections.

For the RSL employees involved in deciding and evaluating this claim, including

but not limited to Tiffany Dickerson, Chris Wehrle, Laura Quinn, Catherine Norton, Dorothy
McGarry, Barbara Finnegan, Marianne Lubrecht, A. Purtell, D. Kelly, Mary Jane Gray, Judy
Barach, Corrine Bracey, Cherise Dandy-Miller, Angela Thomas, and "Gene" (see AR0279),
describe the process by which those employees' performance is reviewed including what criteria
are examined by RSL, any objective data which is considered, and how all of the criteria are
weighted to determine an employee's final "score" or review outcome.
Answer:

See Employee Performance Appraisal which is being produced.
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8.

Identify "Gene" (see AR0279) by stating his full name, title, job description, and

involvement with Plaintiffs claim.
Answer:
9.

Gene Shaw, Claims Technical Consultant.

As to the individuals identified in Interrogatories number 2 and 7, state whether these

individuals were made aware of the financial resources, targets, goals or reserves of their particular
"unit" or of RSL in general, on a monthly, quarterly, or annual level, beyond the information
required to administer any one particular claim.
Answer:
10.

No.

Describe the "CTC review" process, including what it stands for, what it is, the

individuals responsible for performing it, the internal policies or guidance regarding when and how
one is performed, and an explanation of why one was performed in this claim.
Answer:
11.

Claim Technical Consultant. See RSL Job Description.

List all payments made by RSL for the reviews described in Interrogatories 5 and

6.
Answer:
12.

See objections to Interrogatories 5 and 6.

For the doctors referred to in Interrogatory 4, for files RSL referred to these doctors

for review from January 1, 2009 to the date of these requests, state the number of files reviewed
in which the doctors found claimants able to work in at least a sedentary occupation or were
otherwise not disabled under the policy's definition of disability.
Answer:

Objected to on the grounds that no doctor is identified in response to

Interrogatory 4. Therefore, Reliance is unable to respond.
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REQUESTS FOR PRODUCTION:
1.

For the employee(s) referred to in Interrogatory 2 and 7, please provide copies of

any documents which show any type of incentive, bonus, or reward program or system, formal
or informal, for said employee(s), and all documents showing how such bonus was calculated.
Response:
2.

None.

Provide copies of all performance reviews, reprimands, commendations,

warnings, awards, or other documents reflecting the performance of the individuals referred to
in Interrogatories number 2 and 7.
Response:

Objection. Defendant objects on the grounds that the information

sought is personal and confidential and burden of producing this information is
disproportionate to the value of any such information on the limited conflict of
interest question. See Mulligan v. Provident Life and Accident Insurance Co., 271
F.R.D. 584, 593-94 (E.D. Tenn. 2011) (refusing to allow discovery of sensitive
information related to employees of the defendant); Bird v. GTX, Inc., 2009 WL
3839478 at *3 (W.D. Tenn. Nov. 13, 2009) (same).
3.

For the physicians referenced in Interrogatory 4, please provide copies of any

and/or all contracts or agreements between the physicians, RSL, and/or the third party entities
identified in Interrogatory 6.
Response:

Objection. To the extent that no examination was conducted or

report prepared, Defendant objects on the grounds that the information sought is
not relevant and the burden of producing this information is therefore
disproportionate to the value of any such information on the limited conflict of
interest question. To the extent that an examination was conducted or report
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prepared, copies of the relevant agreements during the times services were provided
are attached.
4.

For the physicians referenced in Interrogatory 4, please provide copies of all

correspondence between the physicians, the third party entities identified in Interrogatory 6, and
RSL concerning Plaintiffs disability claim.
Response:
5.

None as no physician is identified in Interrogatory 4.

Provide copies of portions of your "Disability Claims Principles," other claims

manuals, internal memoranda, or other documents providing guidance to RSL employees on
topics and issues which were presented during this claim, including but not limited to Lyme
disease, "Independent Medical Evaluation(s)", "Residual Employability Analysis",
cardiopulmonary exercise testing, tolling of appeal deadlines under ERISA, surveillance on
claimants, background or online checks on claimants, "CTC Review(s)", evaluation of Social
Security decisions, institution of legal action prior to a claim decision being rendered, or
documentation of litigation and related costs and fees.
Response:
6.

Attached.

Provide copies of any memoranda, internal policies, or other documents which

describe the review process and criteria asked about in Interrogatory 7.
Response:
7.

Attached.

Provide any email or other correspondence to or from the individuals identified

in Interrogatories 2 and 7 regarding the subject matter in Interrogatory 9.
Response:

None.
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8.

Provide any calculations of reserves or other financial calculations regarding

Plaintiff's claim which were available at any time to any of the individuals identified in
Interrogatories 2 or 7.
Response:
9.

None.

Provide all contracts concerning long term disability claimants between RSL and

Crowe, Paradis & Albren, LLP or its related entities.
Response:

Copies of the agreements during the relevant time period in question

are attached.
10.

Produce all electronic files or documents including, but not limited to emails,

electronic claims files, internal reports, or other documentary materials, however denominated,
that reference Plaintiff by name, policy and/or claim number, and that have not been previously
produced.
Response:
11,

None.

Produce electronic copies of any recorded phone calls to or from RSL pertaining

to this claim or the investigation thereof.
Response:
12.

None.

Produce, in their native electronic fonnat, all emails maintained in RSL

computers or digital archives, including attachments, which reference Plaintiff by name, claim
or policy number, or by any other identification method.
Response:

All such e-mails have already been produced in the electronic claim

notes included in the administrative record.
13.

Produce any prior affidavits, declarations, depositions, or transcribed trial

testimony possessed by RSL for the individuals identified in Interrogatories 2 or 7.
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Response:

Objection. Defendant objects this request on the grounds that the

information sought is irrelevant, overly broad in scope and disproportionate to the
needs of this case.
14.

Produce any documents relied on to generate your responses to the Interrogatories

above.
Response:

None.
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VERIFICATION
Karen McGill, being duly sworn, upon her oath, states that she is an authorized
representative of Reliance Standard Life Insurance Company and that the foregoing discovery
responses given by Reliance Standard Life Insurance Company are true according to the best of
her knowledge, information and belief

C.

--/•/)

+KAREN MCGILL,
Manager, Quality Review
Reliance Standard Life Insurance Company

, 2016.

Subscribed and sworn to before me, a Notary Public, on

N
No 9y Public
My commission expires:

COMMONWEALTH OF PENNSYLVANIA
NOTARIAL SEAL
LOIS A. CHAPLA, Notary Public
City of Philadelphia, Phila. County
, My Commission Expires June 19, 2019
,.,....
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Respectfiffly submitted,
QUATTLEBAUM, GROOMS & TULL PLLC
4100 Corporate Center Drive, Suite 310
Springdale, Arkansas 72762
Telephone:
(479) 444-5200
Facsimile:
(479) 444-5255
beate@qgtlaw.com

By:
Brandon B. Cate (Tenn. BPR No. 021854)
Attorneys for Reliance Standard Life Ins. Co.

CERTIFICATE OF SERVICE
The undersigned counsel for defendant hereby certifies that on this date a true and correct
copy of the foregoing responses to plaintiffs interrogatories and requests for production was
served by e-mail on June 21, 2016, and was served by U.S. Mail, postage prepaid, on the June 22,
2016, to the following counsel:
Jeremy L. Bordelon, Esq.
R. Scott Wilson, Esq.
ERIC BUCHANAN & ASSOCIATES
414 McCallie Avenue
Chattanooga, TN 37402
jbordelon@buchanandisability.com
swilson@buchanandisability.com

By:
Brandon B. Cate
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA
BETH NICOLE JORDAN,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
v.
RELIANCE STANDARD LIFE INSURANCE
COMPANY,
Defendant.

No. 1:16-cv-23-TWP-CHS

ORDER
This matter came before the Court on Plaintiff's Rule 37 Motion to Compel Additional
Discovery Responses [Doc. 24], Defendant's Response in Opposition to Plaintiff's Motion to
Compel Additional Discovery Responses [Doc. 27], and Reply in Support of Plaintiff's Rule 37
Motion to Compel [Doc. 28].
This discovery dispute is in the context of an action brought under the Employee
Retirement Security Act of 1974 (ERISA) for disability benefits under an employee welfare
benefit plan. See 29 U.S.C. § 1132(a)(1)(B). It is well settled that a court’s review under ERISA
of a decision by a plan administrator to deny benefits under a qualified employee welfare benefit
plan is limited to the administrative record upon which the decision was based. Firestone Tire &
Rubber v. Bruch, 489 U.S. 101 (1989); University Hosps. of Cleveland v. Emerson Elec. Co., 202
F.3d 839, 845 n. 1 (6th Cir. 2000); Wilkins v. Baptists Healthcare Sys., Inc., 150 F.3d 609, 615
(6th Cir. 1998). In Wilkins v. Baptists Healthcare Sys., Inc., 150 F.3d 609, 615 (6th Cir. 1998),
the Sixth Circuit laid out the one exception to this hard and fast rule: “The only exception to the
above principle of not reciting new evidence at the district court level arises when consideration
of the evidence is necessary to resolve an ERISA claimant’s procedural challenge to the
www.evergreendisability.com
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administrator’s decision, such as an alleged lack of due process afforded by the administrator or
alleged bias on its part.” Id. at 929. An inherent conflict of interest or bias exists when a party is
both the plan administrator and pays benefits from its own funds. Metropolitan Life Ins. Co. v.
Glenn, _ U.S. _ , 128 S.Ct. 2343, (2008), Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101
(1989). Such a conflict of interest is a factor which must be considered when reviewing a plan
administrator’s decision to deny benefits. Id. It is the Court's understanding that there is no
dispute that an inherent conflict of interest exists in this case because Defendant Reliance
Standard Life Insurance Company ("Reliance") not only acts as the plan administrator, deciding
whether to grant or deny claims, but also self-funds the reserves from which claims are paid.
In the instant case, Plaintiff and Defendant were – commendably -- able to resolve a
number of the discovery requests at issue; however, Plaintiff still seeks to compel the following
discovery requests:


Request for Production 2: Provide copies of all performance reviews, reprimands,
commendations, warnings, awards, or other documents reflecting the performance of
[Reliance employees involved in this claim].



Interrogatory 5: As to the doctors referenced in Interrogatory 4, including Dr. Alton
Greene, Dr. James Sizemore, Dr. Richard Lavi, Dr. Stephen Dawkins, and any other
doctor responsive to Interrogatory 4 but not listed here, state the number of times from
January 1, 2009 through May 1, 2016, that the doctors reviewed a claim on behalf of RSL
[Reliance], regardless of whether the doctors was [sic] contracted directly by RSL or by a
third party with whom RSL contracted to obtain such review.



Interrogatory 6: If the reviewing doctors referenced in Interrogatory 4 were employed by
or obtained via a third party contracted to [Reliance] rather than being hired directly and
individually by [Reliance], state how many reviews RSL has obtained through that third
party from the beginning of 2009 through today's date.



Interrogatory 11: List all payments made by [Reliance] for the reviews described in
Interrogatories 5 and 6.



Interrogatory 12: For the doctors referred to in Interrogatory 4 for files [Reliance]
referred to these doctors for review from January 1, 2009 to the date of these requests,
state the number of files reviewed in which the doctors found claimants able to work in at
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least a sedentary occupation or were otherwise not disabled under the policy's definition
of disability.


Request for Production 12: Produce, in their native electronic format, all emails
maintained in [Reliance] computers or digital archives, including attachments, which
reference Plaintiff by name, claim or policy number, or by any other identification
method.
In making my decision regarding this discovery motion, I am guided by Fed. R. Civ. P.

26(b)(1) regarding the scope and limits of discovery which provides in relevant part:
Parties may obtain discovery regarding any nonprivileged matter that is relevant
to any party's claim or defense and proportional to the needs of the case,
considering the importance of the issues at stake in the action, the amount in
controversy, the parties' relative access to relevant information, the parties'
resources, the importance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its likely benefit.
Fed. R. Civ. P. 26(b)(1).
Plaintiff contends that Reliance had a financial incentive to deny claims, and that the
employees who denied Plaintiff's claim similarly may have had some personal financial
incentive to do so based on a Reliance program which rewarded employees for denying claims in
order to maintain Reliance's reserves. To that end, in Request for Production 2, Plaintiff seeks
"copies of all performance reviews, reprimands, commendations, warnings, awards, or other
documents reflecting the performance" of the Reliance employees involved the decision to deny
Plaintiff's claim. I find that the information requested is relevant to Plaintiff's claim and
proportional to the needs of the case. Therefore, Defendant should respond to Request for
Production 2.
In Interrogatories 5, 6, 11 and 12, Plaintiff's counsel seeks discovery concerning the
physicians to whom Reliance (or any third party on behalf of Reliance) has sent disability
claimants, including such information as the number of claimants who have been sent for
evaluation, the amount of money paid to the physicians for such evaluations, and the results of
www.evergreendisability.com
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the evaluations. This information is being sought to explore whether physicians who received a
steady stream of work from Reliance tailored their findings in such a way to demonstrate nondisability on the part of claimants so as to encourage further referrals from Reliance. While an
argument can be made that such information could be relevant to Plaintiff's claim, the Court
recognizes that, just as an inherent conflict exists because of Defendant Reliance's dual role as
plan administrator and plan funder, so too, a potential conflict exists for the physicians to whom
Reliance sends a steady stream of claimants for evaluation. And, the Court notes that the same
potential conflict exists for physicians who perform evaluations on claimants at the request of
Plaintiff's counsel. The District Court can take these potential conflicts into account when
reviewing Plaintiff’s claim without the necessity of reviewing reams of documents and/or
electronic data offered for the purpose of establishing that such inherent conflict exists and that it
may have affected the physicians' determination of Plaintiff's disability claim. Beyond that, for
the Court to gain truly meaningful insight from a high altitude review of the frequency with
which various physicians "found claimants able to work in at least a sedentary occupation or
were otherwise not disabled under the policy's definition of disability," the Court would need to
get into the weeds and assess detailed medical information about each of the claimants upon
whom an evaluation had been performed. A determination that 95% of claimants had been
found to be "able to work in at least a sedentary occupation" says nothing about a physician's
predisposition absent information about the claimants' medical issues. Consequently, I find that
the information sought in Interrogatories 5, 6, 11 and 12 has minimal relevance and that such
discovery is not proportional to the needs of the case.
Finally, in Request for Production 12, Plaintiff seeks "all emails maintained in [Reliance]
computers or digital archives, including attachments, which reference Plaintiff by name, claim or
www.evergreendisability.com
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policy number, or by any other identification method," and requests that such information be
produced its "native electronic format." I find that such information is relevant to the claims and
defenses in this case, and that it is proportional to the needs of this case. Consequently,
Defendant shall respond to Request for Production 12.
Based on the foregoing analysis, Requests for Production 2 and 12 are permitted. I find
that these discovery requests are relevant to the parties' claims and defenses and proportional to
the needs of the case.
I further find that Interrogatories 5, 6, 11 and 12 are not permitted because their relevance
is minimal and they are not proportional to the needs of the case.
Defendant shall respond to the Requests for Production within thirty days of the date of
this Order. The Court had determined that these discovery requests are relevant and proportional
under Fed. R. Civ. P. 26(b)(1); however, counsel may still raise objections concerning
appropriate privileges if, in reviewing such information, a determination is made that such
privileges may exist.
IT IS SO ORDERED.
s\ Christopher H. Steger
CHRISTOPHER H. STEGER
UNITED STATES MAGISTRATE JUDGE
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Hi, Karen:
I received the attached email today from my claimant's attorney, The IME letter was sent on
12/16/15 and the appointment was scheduled for 1/12/16 at 1:00pm. However, on 1/12/16 MLS
contacted me to advise the IME needed to be rescheduled as the doctor was called out of the office
on an emergency, and as such, was not able to see her at 1:00 but offered to:see her at 4 or any time
the next day. MLS claims they contacted the attorney and was advised neither was feasible for the
claimant and that the attorney's office would contact RSL.
As T had not heard from the attorney, I contacted his office on 1/29 to inquire about the status of
rescheduling the IME. The attorney was not available so I spoke with the assistant, Damon. Damon
informed me that the attorney advised MLS the client would be Willing to attend if the physician
could reschedule within two weeks. I informed paralegal this information was not communicated to
us by the vendor; however, noted I can ask the vendor to reschedule ASAP and advise him when the
physician is next available to see of the time/date will work for his client Paralegal was OK with
same, and upon inquiry from me, provided his email address so that I could keep in contact
regarding the IME scheduling. However, paralegal mentioned the 90th day is 2/1/16 and noted we
were approaching the deadline. I informed paralegal that as the IME advisement letter we sent
indicates we are tolling the appeal deadlines until the IME is completed and the report has been
furnished to our office. Damon states the attorney did not authorize an extension and states he will
have to discuss this matter further with Mr. Bordelon.
I heard nothing. further from the attorney's office until the email of today (attached
below). However, in the interim, I forwarded periodic ernails to the paralegal advising regarding the
status.of the IME.scheduling with MLS. I even notified the paralegal that we contacted another
vendor due to the delay in scheduling with MLS.
Considering the attorney's correspondence, I will be sending the IME refusal letter today.
Tiffany Dickerson
Reliance Standard Life Insurance
Quality Review Unit
2001 Market Street, Suite 1500
1
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P.O. Box 8330
Philadelphia, PA 19103-7090
Direct: (267) 256-3784
Toll Free: (800) 351-7500 ext. 3784
Fax: (267) 256-3514
Email: Tiffany.Dickerson©RSLI.com
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EASTERN DISTRICT OF TENNESSEE
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-----------------------------------------------------------:
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:
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:
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-----------------------------------------------------------Chattanooga, Tennessee
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485 NE 181st Avenue, Suite 500
Portland, Orgeon 97230

17
18
19

FOR THE DEFENDANT:
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BRANDON B. CATE
Quattlebaum, Grooms, Tull & Burrow PLLC
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25

(Transcribed from digital audio recording)
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2

1
2

THE COURTROOM DEPUTY:

Nichole Jordan versus Reliance Standard Life Insurance Company.

3
4

THE COURT:

MR. BORDELON:

Jeremy Bordelon for the plaintiff,

Your Honor.

7

MR. CATE:

8

THE COURT:

9

Counsel, please make appearances for the

record.

5
6

Civil Action 1:16-CV-23, Beth

Brandon Cate for the defendant.
Okay.

Gentlemen, it's good to see you.

I know you've traveled a long way to be here, and I hope that

10

wasn't too arduous.

11

to get here, and I hope that -- we need to get through by 3:00.

12

One of you--

And I appreciate the efforts you went to

Who has a flight?

13

Mr. Cate?

14

MR. CATE:

15

THE COURT:

16

minutes to get to the airport.

17

plenty of time to make it.

18

MR. CATE:

I've got a 4:30 flight.
Yeah.

Thank you.

It'll take you 20

So we'll get you out of here in

There's another flight after that.

They

19

tell me they don't think it'll go out, but they tell me there

20

is another flight.

21
22

THE COURT:

We need to -- if you have any hope

of getting home, we need to get you out of here.

23

MR. CATE:

24

THE COURT:

25

Yeah.

I appreciate that.
Yeah.

But I've looked at -- I've read

everything that you guys have filed.
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1

know, forced me to -- to relook at the rules and make sure I'm

2

current on this.

3

of it, mainly based on -- on being in-house counsel for about

4

seven years, and we dealt with a lot of discovery issues for

5

Coca-Cola on kind of a massive basis, so I have some -- I don't

6

claim to be an expert with respect to electronic discovery, but

7

I oversaw it and have some pretty good knowledge of it.

8
9

So, we've got -- as I recall from looking at this,
we have three motions pending.

10
11

Mr. Cate, I think you had filed a motion to clarify
the order that I put down earlier.

12
13

And I do have some knocking-around knowledge

And, Mr. Bordelon, you had filed a motion to compel
and for sanctions and a motion to seal.

14

And I may be overlooking something, but your motion

15

to clarify the order and your motion to compel are basically,

16

you know, two sides of the coin.

17

And, Mr. Bordelon, I'm going to let you go first.

18

Let's talk about the motion to seal, first of all, because

19

that might be the low-hanging fruit.

20

Mr. Bordelon had filed a motion attaching

21

information that you -- your defendant had classified or

22

characterized as confidential; and consequently, after he

23

realized that, he asked the Court to seal it, but only because

24

you might want it sealed.

25

or not.
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1

And so the question would become, Number 1,

2

Mr. Cate, whether you feel like you want it to be sealed, and

3

then, second, is it really sealable, because it's a very high

4

standard that has to be met here in the Sixth Circuit as to

5

whether something is sealed.

6

is sealable?

7

MR. CATE:

So, you think any -- any of it

I think the only thing that--

I think

8

it's his -- his motion.

I think the brief and all the exhibits

9

were filed under seal.

The only thing that we would want under

10

seal were the portions of the evaluations that we produced,

11

just because they -- they concern employees.

12

me to be real careful with that, and asked that we do

13

everything we can to keep any kind of -- any kind of evaluation

14

paperwork kept under seal, instead of being on public record

15

with the court.

16

THE COURT:

My client wants

Well, I -- you know, I understand that

17

it's -- it's private information.

18

trade secret, it's -- it's not -- I'm not sure it actually

19

reaches the standard, any test that the Court would employ to

20

determine whether something is actually sealable.

21

not -- I'm not inclined to seal it.

22

MR. CATE:

23

THE COURT:

You know, it's -- it's not a

And I'm

You had told me that at the last hearing.
Yeah.

And I am inclined to let you go

24

back and tell your client that you did your very best and you

25

asked me to seal it and I told you that I didn't think it met
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1

the test.

2

records.

I mean, as a practical matter, these aren't medical

3

MR. CATE:

4

THE COURT:

Right.
These are just, you know -- and I think

5

for the most part it's just kind of reviews that say, "You did

6

a good job, and you're entitled to a 25-dollar gift card," or

7

"a 150-dollar gift card."

8

anybody or really being the sort of information that needs to

9

be kept out of the public purview.

And I can't imagine that hurting

I also don't think that

10

anybody in the whole world would be remotely interested in it.

11

So I'm going to not seal this information.

12

practical matter, so that you don't have to withdraw your

13

filings and then refile them in the public record, I'm just

14

going to ask the clerk to put down an order -- or put down an

15

order asking the clerk to just unseal what has previously been

16

sealed temporarily.

17

MR. CATE:

18

THE COURT:

19

MR. CATE:

20

THE COURT:

21

So, now the more important stuff, from my

And I think as a

Okay?
Thank you, Judge.

I appreciate you --

Absolutely.
-- entertaining the request.
Yeah.

Absolutely.

22

standpoint, is your motion to compel and your response.

23

I'm going to let you go first.

24
25

MR. BORDELON:

Yes, sir.

(unintelligible) to the podium.
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1

THE COURT:

2

MR. BORDELON:

That'd be great.
Your Honor, we brought the motion to

3

compel for two main reasons.

4

e-mails, which I think was briefed pretty extensively but I'm

5

going to get to a little bit.

6

defendant's discovery responses in general, because we have

7

concerns about their accuracy at this point.

8

lot of things that turned out to be inconsistent in terms of

9

the original response to what we now see to be the case with

The first is, of course, the

10

the later discovery responses.

11

focus.

12

The second reason is kind of the

There's been a

But the e-mails are my primary

The Court ordered the defendant to produce all the

13

e-mails associated with the claim in -- in native format.

14

That was our original request.

15

received, it wasn't in native format.

16

are two different sets of e-mails that we're dealing with

17

here, what I call the internal and the external --

18

THE COURT:

19

MR. BORDELON:

The production that we've
It does show that there

Yeah.
-- the ones that do penetrate

20

Reliance's walls and the ones that don't.

21

e-mails were originally contained in their claim file.

22

they maintained in their original discovery responses that

23

those were the only e-mails that existed that related to this

24

claim in any way.

25

production of e-mails did we discover that there was a whole

www.evergreendisability.com
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1

other set of e-mails, all of the e-mails that are floating

2

around between just Reliance Standard personnel on the inside

3

of the house, so to speak, that were never made a part of the

4

claim file and that were never produced until this discovery

5

production after Your Honor's order.

6

native format production for either of these sets of e-mails.

7

We're talking about 56 internal e-mails that -- by my count,

8

and I believe 84 e-mails that are in the claim file that

9

penetrated the wall at some point.

But we don't have the

There are only two e-mails

10

that overlap that were produced in discovery that were also in

11

the claim file.

12

we're talking about 138 total e-mails that relate to this

13

claim, and the defendant is not willing to produce any of them

14

in native format.

So, I think, if I'm counting it correctly,

15

THE COURT:

16

MR. BORDELON:

17

THE COURT:

Let me -Yes, sir.

-- explore this a little bit with you,

18

just to make sure I understand the facts correctly, because I

19

have read your briefs and I do understand -- I think I

20

understand what the issue is, but I need to fine-tune it a

21

little bit.

22

So until two thousand -- sometime this past calendar

23

year, Reliance was on a -- an e-mail system that I didn't

24

recognize the name of it, but we are -- at the courthouse here

25

we're here in Lotus Notes, and I've been operating in Outlook

www.evergreendisability.com
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1

most of my career.

2

outside of Outlook, it's not optimal, but they were for a long

3

time.

4

45-day, I think, auto-delete policy, which, again, there's

5

nothing on its face that's -- that's wrong with that.

6

Companies can set that up to manage their e-mails.

7

remedial measure what certain employees of Reliance would do

8

would be to save critical e-mails or e-mails that they thought

9

should be part of the claim file, they would block, copy, and

10

paste it into the claim file, and then the e-mail itself would

11

disappear, and perhaps -- perhaps not to be retrievable, which

12

is quite possible it may not be retrievable.

13

Reliance is saying it's not retrievable after it was sucked

14

out of the system.

So I understand when you're in a system

And prior to 2014, or up through 2014, they had a

15

But as a

And I think

So there are -- there are excerpts of e-mails from

16

that time period that have been pasted into the claim file and

17

which they maintain no longer exist in the system, and then

18

there are e-mails that -- perhaps post-2014 that still exist

19

that are responsive to your inquiry, but, rather than produce

20

those in native format, they have scanned them -- they have

21

printed them, scanned them, and given to you something that I

22

assume is pdf, essentially.

23

MR. BORDELON:

24

THE COURT:

25

understanding.

www.evergreendisability.com
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1

file and which no longer exist as e-mails, the claim file

2

itself, is that a -- what is its native format?

3

it a -- like, a Word document, or an Excel spreadsheet, or --

4

MR. BORDELON:

5

it's just a pdf.

6

or a--

7

has no--

10

It has no meta data.

recognition -- unless I run an OCR scan on it myself, it's not
searchable and it doesn't -THE COURT:
in--

Well, do you think it existed at Reliance

I'm assuming its native format was not a pdf document --

13

MR. BORDELON:

14

THE COURT:

No.

-- because a pdf document is not live;

15

it's hard to add to and delete from.

16

which it was produced to you was a pdf document?

17
18

MR. BORDELON:

Right.

So -- but the format in

I may have received a paper

format at some point, an actual hard-copy paper format --

19

THE COURT:

20

MR. BORDELON:

21

It

Unless I -- unless I optical character

11
12

It's just --

It probably came from a -- from a tif file

It's an image-type pdf file.

8
9

None of the above, sir.

Is it a -- is

Right.
-- but it's -- it's pretty much always

been a pdf or a printout.

22

THE COURT:

Right.

So the thrust of your -- the

23

thrust of what you're asking for with respect to all e-mails is

24

that they be produced in their native searchable format, and

25

that the claim file also be produced in its native format?
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1

MR. BORDELON:

2

claim file in its --

3

THE COURT:

4

Yeah, I didn't think you had.

MR. BORDELON:

THE COURT:

8

MR. BORDELON:

I mean, it's just a compilation

Yeah.
-- documents and medical records, and

I mean --

10
11

No.

of letters and --

7

9

And I

guess that --

5
6

I'm not actually asking for the entire

THE COURT:

Okay.

But you want all the e-mails in

native format?

12

MR. BORDELON:

13

THE COURT:

Yes, sir.

So tell me--

This is where -- where my

14

limited knowledge base sort of ran out.

15

you do a little tutorial.

16

their native format, you had hoped to derive from that meta

17

data.

18

you?

But by looking at the e-mails in

And what might you think that the meta data might show

19
20

So I'm going to let

MR. BORDELON:

You never know until you look

sometimes --

21

THE COURT:

22

MR. BORDELON:

Yeah.
-- but, as I mentioned in the

23

briefing, I have encountered cases where there was hidden text,

24

there were extra things that weren't produced that weren't

25

visible unless you had the original native format of the -- of

www.evergreendisability.com
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1

the e-mails.

2

double-check of -- of what really is available.

3

deletion in 45 days notwithstanding, I've been involved in this

4

case personally since 2011 when Ms. Jordan was originally

5

denied, and I know that my letters have always said, "Please

6

preserve all electronic information related to this claim."

7

we may have a spoliation issue or something if -- if they were

8

deleting things, after they'd been asked not to by counsel,

9

associated with the claim.

10
11

There's also the issue of basically asking for a

THE COURT:

Okay.

MR. BORDELON:

13

THE COURT:

So you're just trying to check on

Yes, sir.

You're not saying -- you're not making an

accusation of spoliation at this point.

15

MR. BORDELON:

16

THE COURT:

17

No, sir.

But you just feel like that due diligence

requires that you look and determine that.

18

MR. BORDELON:

And now that we've gone this far down

19

the road, we know that the e-mails that were originally

20

cut-and-pasted into the claim file were not the only ones.

21

the search did yield some fruit.

22

that I never would have known about if the defendant hadn't

23

been asked to go and search.

24
25

So

that?

12

14

The automatic

THE COURT:

Yeah.

So

We found 54 other e-mails

So let's -- before we move on to

the other part of your motion, let me -- let me just talk to
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1

Mr. Cate and --

2

MR. BORDELON:

3

THE COURT:

4

-- you can -- why don't you stand

there --

5

MR. BORDELON:

6

THE COURT:

7

(Brief pause.)

8

THE COURT:

9

Yes, sir.

Sure.

Okay.

Sure.

-- sort of indirectly in front of me.

Mr. Cate, the Rule 34 -- let's see --

the -- I think it's lower case (b) -- let's see, (b)(2)(E) --

10

MR. CATE:

11

THE COURT:

12

MR. CATE:

13

THE COURT:

I'm going to write that down, Judge.
Yeah.

It's --

34(b)(2) --- 34(b)(2)(E) and then (ii).

"If -- if

14

a request does not specify a form for production -- producing

15

electronically stored information, a party must produce it in a

16

form or forms in which it is ordinarily maintained or -- or in

17

a reasonably useable form or forms."

18

I -- the first time we were here -- and I -- I don't

19

recall us having an extensive, focused discussion on native

20

format versus any other format, but I actually specifically

21

included in my order that -- that these e-mails be produced in

22

native format, and there is a reason for that, because it is

23

searchable and it does allow counsel to peek behind the

24

curtain and -- and do their due diligence, which he is

25

absolutely required to do as part of the discovery process.
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1

And I know that, you know, I've been involved in cases where

2

we're doing hundreds of thousands of dollars of electronic

3

discovery, and, you know, producing things in their native

4

format is -- is just -- people that do a lot of it——and those

5

are the people doing a lot of commercial litigation,

6

generally——are just used to this.

7

And I realize that it's still an evolving area

8

where, if you haven't done it, you might not be totally

9

familiar with it.

But once you -- once you scan something and

10

put it -- put it on paper or send it as a pdf document, it

11

really does deprive the other side of the ability to look

12

behind this curtain.

13

deliberately ordered your client to produce it in native

14

format.

They just can't do it.

And so I

15

Now, I'm going to give you a chance to address all

16

that stuff, and I want you to -- I want you to be aware that

17

I've looked at this and I understand what your arguments are.

18

MR. CATE:

19

THE COURT:

Yes, sir.
So they're -- they're saying that they

20

had to do a search for these e-mails and find them and they

21

were attached to e-mails relating to claimants -- you know,

22

people other than the claimant in this case, and they didn't

23

want to produce that, and the way they decided to do this most

24

efficiently was to print only those portions of the e-mails

25

that related to this claimant, and to do otherwise, to try to
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1

produce this in an electronic manner, would be burdensome,

2

time-consuming.

3

it as an excuse for not complying with the Court's order to

4

produce it in its native format, because I think there's a very

5

legitimate reason they need it in the -- in the native format.

6

So that's--

7

of the briefs, but go ahead and let -- let me hear from you

8

just on this issue about native format versus pdf and whether

9

I'm missing something as to what you might want to argue here.

10
11

I get that.

I don't -- I mean, I don't accept

I'm giving you the benefit of my reading after --

MR. CATE:
something, Judge.

I don't think, Your Honor, you're missing

I mean, I think you -- you know the issues.

12

THE COURT:

13

MR. CATE:

Okay.
When I sat down with my in-house counsel

14

and their IT department, they said, "Well, producing it in this

15

fashion, to us, that is a native format, because we're --

16

the -- printing the documents from Outlook and Group-wise and

17

pulling in the Group-wise e-mails through Outlook and printing

18

them in that fashion, that is a native format."

19

THE COURT:

20

MR. CATE:

21

THE COURT:

It's really not.
Okay.
I mean, they're misinterpreting what

22

native format is.

23

they could perhaps argue that it's a reasonable useable -- it's

24

a reasonably useable form or forms.

25

useable.
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1

the behind-the-curtain look, and -- and they're entitled to

2

that.

3

needs to be produced in native format.

So it needs to -- if it exists in native format, it

4

And sometimes what I did, because -- as in-house --

5

when I was in-house counsel, I just didn't have a

6

sophisticated understanding of it, but I employed experts who

7

would come in and sift through the data and then copy it in

8

such a way that it could be produced in native format.

9

lawyers -- your in-house counsel may not be entirely attuned,

And

10

as I was not, to how that's done, but that's why there are

11

experts in this field who actually make their living doing

12

just that.

13
14

So what I -- what I plan to do -- and, again, I
don't want to -- I always like people to be heard --

15

MR. CATE:

16

THE COURT:

Sure.
-- but I want to be efficient here, is

17

that I do intend -- and I realize that it's -- it is somewhat

18

burdensome, but I was very deliberate about ordering that it be

19

produced in native format.

20

that, and I will tell you that ordinarily Mr. Bordelon -- and I

21

didn't really talk to you-all about this in the last hearing,

22

but ordinarily when someone is requesting discovery, electronic

23

discovery that could be quite burdensome and expensive, I

24

normally do a bit of a fee-sharing issue where you have to bear

25

some of the cost of that.
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1

faith on the part of Reliance, but I am seeing perhaps a lack

2

of sophistication on the part of in-house counsel that needs to

3

be remedied.

4

producing this is that they are going to bear the entire cost

5

of producing it.

And I'm going -- the sanction for them not

6

MR. CATE:

7

THE COURT:

Okay.
But I need you to go ahead and get them

8

to do that.

9

format to be produced in native format.

10

I want everything that can be produced in native

timetable for doing that.

11

MR. CATE:

12

THE COURT:

13

MR. CATE:

15

THE COURT:

And I -- and I want your client to bear,

Okay.
I'm saying the word sanction.

MR. CATE:

18

THE COURT:

I appreciate that.
-- but I want you to share with them the

benefit as to why I'm doing it this way.

20

MR. CATE:

I will.

21

THE COURT:

Yeah.

22

MR. CATE:

23

THE COURT:

24

MR. CATE:

25

I'm not

sure I'm going to put that in an order --

17

19

Okay.

as a sanction, all the cost of doing that.

14

16

And we'll talk about a

May I address His Honor?

I'm sorry.
Yeah.
I don't want -- I don't want -- unless I

just completely misunderstand how my client searched for the
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1

e-mails, I don't think we're going to discover new e-mails --

2

THE COURT:

3

MR. CATE:

Right.
-- by producing the electronic versions.

4

I mean, as we explained in the brief, those e-mails that

5

weren't archived are -- are lost.

6

THE COURT:

7

MR. CATE:

Yeah.
I will go through with my client to make

8

sure there's no way to go back and retrieve that, but I expect

9

that when they pull this search again we're going to get the

10

same e-mails that we produced pdf versions of.

11

what else to do about that, Judge.

12

I don't know

They explained to me that their policy is that

13

e-mails that they believe pertain to the claim are

14

cut-and-paste into the claim record that becomes the

15

administrative record.

16

not cut-and-paste into the record -- into the claim file, like

17

I said, they're generally ministerial procedural e-mails, you

18

know, "Go out and get that document, go out and get this,"

19

those are not e-mails that Reliance considers to be part of

20

the ERISA record per se.

21

distinction in what's in the claim file and what was produced

22

electronically.

23

E-mails that were produced that are

So that's why there is -- there is a

But, you know, I will ensure with my client that

24

there's no way to go out and retrieve what I believe has been

25

deleted, when we gather these documents -- these e-mails again
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1

for the electronic production.

2

THE COURT:

Yeah.

I -- Mr. Bordelon, I remember

3

being kind of surprised -- when I was in-house, we actually had

4

an auto-delete policy, and I always was under the impression,

5

because I'd heard it, that even after it was deleted from our

6

computers through the auto-delete mechanism, it still existed

7

out there on a server someplace, because they always tell you,

8

"These e-mails will never, ever disappear."

9

MR. BORDELON:

10

THE COURT:

Right.

And I recall we were using -- when I was

11

in-house, we were using Outlook as our e-mail system, and so we

12

checked with, what, Microsoft, I guess, and, in fact, in point

13

of fact, they were not existing on the server, they had, in

14

fact, disappeared.

15

with this client.

16

experience to -- when Mr. Cate says he doesn't think that these

17

e-mails that were auto-deleted still exist out there somewhere

18

in cyber space, he may actually be right about that.

19

that's not really teed up before me, except maybe to the extent

20

that there's a second part of your motion which is -- that

21

says, "Because -- because there's been -- there have been some

22

inconsistencies in what they produced, we think that maybe

23

there's some stuff out there that needs to be pursued."

24
25

Now, so I'm not saying that that's the case
I'm just sharing the benefit of my

So let me-format issue.
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1

And then I'll let you address it, Mr. Cate.

2

MR. BORDELON:

Well, the second half of our motion is

3

in part related to the performance reviews, but it's -- it's

4

really, as I mentioned, the -- kind of the whole lot of

5

defendant's discovery responses, because we got a lot of

6

responses -- for example, as to the e-mails, just as an

7

example, the response was, "There are none.

8

e-mails that are not in the claim file," and that was a flat,

9

one-word response to our discovery request.

10

THE COURT:

Give me the--

There are no

I'm just a little bit

11

confused as to what the question was and what the nonresponse

12

related to.

13

issue?

So could you actually point me to the request at

And if it's in your briefing --

14

MR. BORDELON:

The first one that I find is not the

15

one about the e-mails, it's the one about the bonuses.

16

question was a request for Production Number 2, and I may have

17

to grab my laptop to be able to read that for you, if I can do

18

that.

19
20

MR. CATE:

My

I have it, Jeremy, if you want me to read

it.

21

MR. BORDELON:

22

MR. CATE:

Sure.

"Request 2.

Provide copies of all

23

performance reviews, reprimands, commendations, warnings,

24

awards, whatever documents reflecting the performance of the

25

individuals referred to in Interrogatories Number 2 and 7."
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1

MR. BORDELON:

And if I recall correctly, the

2

one-word response was, "None."

3

THE COURT:

Well, okay.

Was -- so the -- the people

4

referred to in Interrogatories Number 2 and 7, were they just

5

the two people who were involved in the claims --

6

MR. BORDELON:

Forgive me.

I had one, and I cited to

7

-- it's the -- yeah, the people involved with deciding the

8

claims, which are not exclusively the people who signed the

9

denial letters, because, as it turns out, there's a claims

10

consultant who was somewhat involved in the direction of the

11

claim and gave instructions on how to develop it.

12

the in-house medical staff, the doctors they consulted, and the

13

decision-makers on the claim.

14

THE COURT:

15

MR. BORDELON:

16

But largely

Yeah.
Not everybody who answered the phone

or anything like that.

17

THE COURT:

And it seems to me the disconnect here is

18

that defense counsel originally answered the inquiry in such a

19

way that he was more narrowly defining the folks as two people

20

who were actually directly involved in, I guess, the -- whether

21

the claim gets approved or denied.

22

it should have included a universe of about nine people, or

23

somewhere in that neighborhood, who touched the claim in any

24

way.

25
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1

THE COURT:

2

MR. BORDELON:

Yeah.
But the other part of the problem is

3

that one of the two people that they were limiting their

4

response to actually did get a bonus.

5

amount of money, clearly --

6

THE COURT:

7

MR. BORDELON:

Now, it's not a huge

Yeah.
-- but it just raises questions with

8

me about the accuracy of the responses generally.

9

true as to the e-mails as well.

10

And that was

I'd have to look at--

You may have the answer for that.

Let me see If I

11

had another one.

12

who was involved in the claim at all, I suppose that could be

13

chalked up to a -- just a misunderstanding of the question

14

that we're asking.

15

Bonuses.

Let's see.

And the question of

But, you know, now that we're all on the same page,

16

it would be nice to go back and get complete answers to some

17

of these questions, because I don't know that we've gotten

18

them, really.

19

responses that we're getting in terms of document production,

20

but when that's not consistent with what the original answer

21

was, at least as to my understanding of the question, that

22

puts me in a bit of a pickle, because I can't reconcile their

23

written response with the documents they provided.

24
25

I'm kind of piecing it together from the

THE COURT:

Yeah.

I think where I'm struggling a

little bit is, I'm not sure I have an actionable item in front
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1

of me.

2

you.

3

have a history with Mr. Cate.

I -- I read the e-mail exchanges between the two of

And this is Mr. Cate's second time before me, so I don't

4

And your cocounsel did a great job arguing last

5

time, and gave me one of my most memorable quotes about a

6

laptop being a socially ambitious type- -- typewriter, which

7

I've used and repeated, with attribution, by the way.

8

sense is -- just my overall sense of it is, Number 1, I think

9

interrogatories are an awful way to get information, because I

But my

10

think that lawyers always sidestep giving meaningful

11

information in interrogatory responses.

12

that way.

13

questions are narrowly, narrowly tailored by defense counsel,

14

or -- or plaintiff's counsel, in their responses.

15

I'm hearing from you is not unusual at all, that -- that they

16

have given it too narrow an interpretation, and they -- they

17

weren't construing it the way you intended them to construe

18

it.

19

here.

Probably shouldn't be

But usually they're -- these questions -- written

And what

But I'm not sure -- I'm not seeing a lot of bad faith

20

And I would ask Mr. Cate -- I mean, as you go back

21

through these -- you're doing more fulsome written discovery

22

responses with respect to the requests for production, and if

23

in doing so you discover that your answers to interrogatories

24

are incomplete --

25
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1

THE COURT:

2

MR. CATE:

3

THE COURT:

4

-- I think you should supplement them.
Of course.
But with that general guidance in mind,

are there some specific things that the Court needs to address?

5

MR. BORDELON:

I can't remember, I'm sorry, whether

6

we made an agreement at the end of the day about the additional

7

performance reviews, because that's the only specific in this

8

category that's coming to mind right now.

9

people that I believed I was asking about in that category

10

There were a few

of -- of -- we don't know the person.

11

MR. CATE:

We didn't reach an agreement.

I've had --

12

I've had my client pull them, Judge, in expectation that you

13

might order them produced.

14

THE COURT:

Yes.

So -- so you're asking for the

15

performance reviews for basically anybody that touched the

16

file.

Is that --

17

MR. BORDELON:

Anybody who was close to a

18

decision-maker.

19

people who answered the phones, but the medical personnel and

20

the people who really directed the -- the development of the

21

claim, whether they authored a denial or not --

Let's put it that way.

22

THE COURT:

23

MR. BORDELON:

24

MR. CATE:

25

I don't want the

Yeah.
-- the people who are really --

But I think we did do that, Judge.

And

from -- I've looked back at my notes, and I don't take good
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Affidavit of Jeremy L. Bordelon
Exhibit D - Transcript of Oral Argument

UNITED STATES DISTRICT COURT
Case 1:16-cv-00023-TWP-CHS Document 46 Filed 02/28/17 Page 23 of 41 PageID #: 1896

24

1

notes at hearings, I've decided, but I didn't -- I was -- my

2

recollection was that Mr. Wilson had limited the request to the

3

-- to the decision-maker, being the person who made the claim

4

decision and the person who made the appeal decision.

5

sat down with my client and talked about it, we said, "Look,

6

there are nurses -- there are about seven nurses that made

7

evaluative opinions --"

8

THE COURT:

9

MR. CATE:

When I

Right.
"-- about the claim file."

I said, "We

10

need to produce those."

11

think it's nine people; it's two -- it's the person who decided

12

the claim initially, the person who decided the appeal, a

13

supervisor, and I believe it's six nurses.

14

produced the performance evaluations for those nine people.

15

THE COURT:

So we ended up producing for -- I

And have you--

So we've -- we've

You've produced them--

16

So it's probably an annual performance evaluation.

17

many years did you produce these performance evaluations?

18

MR. CATE:

Over how

We had some discussion about that.

We

19

reached an agreement to go back five years prior to the date of

20

the claim, Judge.

21

talking--

22

that we're -- we withheld the bonus -- this 25-dollar American

23

Express gift check --

And that's why this bonus that he's

I take great issue with -- with the argument that --

24

THE COURT:

25

MR. CATE:

www.evergreendisability.com
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1

That predated the claim period.

2

were looking at the claim period.

3

these performance evaluations going back to 2004, that's when

4

we found this gift check for $25 that was in -- that was not --

5

it was in -- in her -- included with her evaluation.

6

THE COURT:

7

MR. CATE:

8

Our interrogatory answers, we
When we went back and pulled

Right.
We produced it, Judge.

We weren't trying

to hide something.

9

THE COURT:

10

MR. CATE:

Yeah.
And with respect to Interrogatory 2, it's

11

limited to the decisions to grant or deny benefits, not each

12

individual action taken on the claim.

13

that's talking about the person who made the claim decision and

14

the person who made the appeal decision, it's not talking about

15

anyone else on the file, because no one else had the final

16

decision authority other than those two people.

17

And the way I read that,

So I think our interrogatory responses are complete.

18

We'll certainly -- as we go through the document, the

19

supplemental production, Judge, I'll go through it again and

20

make sure there's not information we need to supplement,

21

Judge.

22

THE COURT:

What -- so I understand this difference

23

in interpretation about just decision-makers or people who were

24

tangentially involved in the decision, you've -- clearly you've

25

got the performance reviews for the five-year period, or
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1

whatever period of time it is, for the two decision-makers.

2

And do you -- have you already produced the performance reviews

3

for the nine or so other people who --

4

MR. CATE:

5

THE COURT:

6

Yes.
-- tangent- -- so who are the other

people that you're looking for performance reviews on?

7

MR. BORDELON:

I believe the other three people that

8

I was asking about were the -- the people who were involved in

9

the earlier decisions on the claim.

And that would be up to

10

Your Honor's discretion.

11

last decision, the denial that we're appealing here, is -- is

12

really relevant, then I would understand that.

13

asking for anyone who made a decision on the claim.

14

I mean, if you decide that only the

But I was

Because I was involved in this case from 2011 on and

15

I helped her appeal her first denial that was overturned

16

without litigation, I have a little bit more of a longitudinal

17

understanding of this -- of this claim and of the -- the

18

history with it, basically.

19

back to, the fact that it was denied once before, and that

20

denial was overturned.

21

the reviews for the individuals who made those claims to

22

compare to the people who ultimately denied it this time

23

around.

24

additional person, the claims technical consultant, Mr. Gene

25

Shaw, who didn't author any decisions, but he gave direction

So that's what I was reaching

I thought it would be helpful to have

So that was two people.
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1

on how the claim should proceed, "We should maybe do

2

surveillance.

3

thing.

4

We should maybe get on IME," that sort of

THE COURT:

Yeah.

And you're -- the reason that you

5

think their performance reviews are relevant is, you're --

6

you're exploring whether the company was rewarding them in some

7

way for denying claims, essentially?

8

relevance of it?

9

MR. BORDELON:

That--

That would be the

Sometimes it's directly that.

10

In other cases where performance reviews have been discovered,

11

it's sometimes been a result of the employee's response to a

12

review.

13

sometimes claims employees will come in and say, "But look at

14

all the money I saved you --"

15

THE COURT:

16

MR. BORDELON:

17

THE COURT:

If they got -- if they got dinged for something,

Yeah.
"-- look at all the things I did."

It could reflect -- even if the company

18

is not actually overtly encouraging them to deny claims, they

19

may be interpreting the company's -- they may be interpreting

20

it that way.

21

MR. BORDELON:

22

THE COURT:

Right.

And they may -- and it may come across

23

that they are denying claims or recommending that claims be

24

denied because they think that's what the company wants them to

25

do, even if the company doesn't really want them to do that.
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1

MR. BORDELON:

2

THE COURT:

That's what we're looking for, yes.

So you're -- it's -- you know, it's right

3

on the bor- -- margin of what I think might be relevant to the

4

claims or defenses in this case.

5

disproportionate, because I think it's pretty darn easy to

6

produce a personnel file.

7

MR. CATE:

I don't think it's at all

It is easy to produce, Judge.

I wouldn't

8

have a proportionality argument on this; it -- I would just

9

have this is not going to lead to admissible evidence because

10

these -- these folks' decisions aren't at issue in this

11

lawsuit.

12

reversed by Reliance Standard on appeal in 2012.

This was a termination of benefits in 2011 that was

13

MR. BORDELON:

14

MR. CATE:

15

And that -- that decision is not before

this Court.

16

THE COURT:

17

MR. CATE:

18

I think so, yes.

Yeah.
That would be my position on that issue,

Judge.

19

THE COURT:

Yeah.

Try to--

Let me--

How would it

20

be tied together?

21

it back in 2011, somebody recommended not -- denial of the

22

claim and the company reversed that decision.

23

relevant?

24

relevant?

25
www.evergreendisability.com
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1

performance review, that might be relevant:

2

uphold the denial of this claim."

3

THE COURT:

4

MR. BORDELON:

5

THE COURT:

6

MR. BORDELON:

7

"You did not

Oh, the person who -Right.

-- overturned the -To show the general culture,

basically.

8

THE COURT:

9

MR. BORDELON:

Yeah.
I mean, it could show that there is --

10

that there is encouragement, at whatever level, to deny

11

claims --

12

THE COURT:

13

MR. BORDELON:

Yeah.
-- even though that one was

14

overturned.

15

encouragement to deny or abuse when there's approval,

16

basically.

17

I mean, you could -- you could look for

But then the third individual, Mr. Shaw, was -- was

18

involved in this set of decisions.

19

direction, if I'm not mistaken, in -- in the 2015

20

decision-making process.

21
22

THE COURT:

He was -- he was giving

So there's Mr. Shaw, and there's two

other people?

23

MR. BORDELON:

The two other people are the -- the

24

2011-2012 decision-making process, and then Mr. Shaw's involved

25

in the actual decision that's at issue here.
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1
2

THE COURT:

Do you disagree that Mr. Shaw was

involved in the current decision that's before the Court?

3
4

Okay.

MR. CATE:

He was involved, but not on the

decision-making level.

5

THE COURT:

6

MR. CATE:

Yeah.
He was part of a review of things that

7

should happen in any file.

8

a claims technician, and he did offer advice on -- there was --

9

a third-party private investigator was retained to conduct

10

He was a claims technical -- he was

surveillance, and he was offering suggestions on that process.

11

THE COURT:

12

give you Mr. Shaw's.

13

I just think it's too attenuated.

14

precedent I'm setting, because I know you guys will be before

15

me all time, and I don't want to stretch this out too far as

16

to -- because I do think getting into people's personnel files

17

is a little bit intrusive, and there has to be a good reason to

18

do it, and I just do feel like it's just pretty attenuated.

Okay.

I'm not going to give you the other two.

19

MR. BORDELON:

20

THE COURT:

21

And I'm wary of the kind of

I understand.

What -- what other discovery is out there

that you --

22
23

Well, Mr. Bordelon, I'm going to

MR. BORDELON:

I think those were the two main issues

that -- that we were working on this time.

24

THE COURT:

25

MR. BORDELON:
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1

the tone of Your Honor's feeling on -- on this.

2

to push the issue and try and insist that they should have to

3

rewrite all of their discovery responses.

4

been talking about today is -- is a reasonable reaction to our

5

motion, and I don't -- I wouldn't ask for more.

6

THE COURT:

I'm not going

I think what you've

Well, I appreciate that, and I -- you

7

know, I generally have a sense for -- I really don't have any

8

sense that defendants are actively trying to hide the ball

9

here.

10

I do think there's just some misunderstanding about

native format versus pdf and...

11

But, having said all that, do -- technically your

12

client, Mr. Cate, did not comply with the Court's order this

13

past time.

14

I'm not going to award any sanctions at this time.

And I contemplated the possibility of sanctions.

15

MR. CATE:

16

THE COURT:

17

I appreciate it.
But I do know that it's going to be kind

of expensive for them to produce this stuff in native format.

18

MR. CATE:

19

THE COURT:

That's what they tell me.
And ordinarily I would -- I would

20

consider that as part of the proportionality analysis and

21

whether plaintiff's counsel should help you pay for that and so

22

forth, and I'm a little bit -- because of the way they have

23

approached this, I'm not going to factor those things in your

24

favor.

25

responding to any further discovery requests.

And just be -- just be extra-diligent and to-the-T in
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1

that you're giving it a reasonable interpretation and -- and

2

that you guys continue to work -- try to work together.

3

you can sort of--

4

You can kind of anticipate what I'm going to do with things.

5

And --

You've been before me a couple of times.

6

MR. CATE:

7

THE COURT:

8

MR. CATE:

9

THE COURT:

10

MR. CATE:

11

MR. BORDELON:

12

THE COURT:

13

MR. CATE:

14

And

Jeremy's one of the best to work with.
Well, I know, I know.
We get along great.
Yeah.
We're not blowing up at each other.
We just disagree.

Yeah.

And I know that.

We've tried to work a lot, and I think we

have.

15

THE COURT:

16

MR. CATE:

17

THE COURT:

Yeah.

I --

But I hear you, Judge.
Yeah, yeah.

So I don't think sanctions

18

are necessary.

19

together, and I -- but if you have -- you know, and I'll saying

20

this, too, guys, just for the purpose of efficiency, and

21

particularly since you're both out of state, if you -- if

22

you -- if you start running into problems like this and you

23

just need an off-the-cuff opinion like -- like, if you guys

24

could have called me, I'd have been receptive to that, and just

25

said, "Your Honor, they produced it in pdf format, we asked for
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1

it in native format," I mean, I would have told you what I was

2

likely to do in that situation.

3

I'm -- you know, without a motion pending, it's hard for me to

4

make a final call on it; however, normally I would be inclined

5

to make you produce it in native format unless your client has

6

a really good reason for not doing it that way."

7

MR. CATE:

8

THE COURT:

9

I might have said, "Well,

Okay.
So if I can help you-all in that way and

save you both some time, I'd be willing to do that.

That's--

10

Magistrate judges have more time to do that stuff than district

11

judges do, and I'm happy to try to facilitate that.

12

MR. CATE:

13

MR. BORDELON:

14

THE COURT:

15

Do you have--

All right?

Thank you, Judge.
Thank you.

Okay?

So we'll put down an--

Do we have enough to put down an

16

order?

17

do we have his first name?

Do you need any further -- got names, or -- Mr. Shaw,

18

MR. CATE:

19

THE COURT:

20

UNIDENTIFIED MALE:

21

MR. CATE:

22

MS. GARDNER:

23

MR. CATE:

24

MR. BORDELON:

25

THE COURT:

www.evergreendisability.com
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Gene.

Gene.
G-E- --

G-E-N-E.
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1

MR. BORDELON:

2

you want to leave it at a title.

3

THE COURT:

He's a claims technical consultant, if

What is -- I don't think Mr. Cate knows

4

exactly how long it's going to take to pull together this

5

information in native format, but I don't know what other time

6

lines we are -- scheduling deadlines we may be bumping up

7

against.

8
9

MR. BORDELON:
anymore at this point.

We don't have a -- the schedule
I think -- I want to say that the

10

district judge may have put down an order -- scheduling order

11

that contemplated motions for judgment, either first mine and

12

then a response or cross motions, I can't remember which, but

13

it wasn't -- it wasn't pinned to anything in particular, it

14

wasn't pinned to the conclusion of all discovery issues, if I

15

recall correctly.

16

MR. CATE:

I think that's right.

The original

17

scheduling order didn't contemplate discovery at all.

18

it required production of the administrative record within 60

19

days, plaintiff's brief 30 days later, my brief 30 days after

20

that.

21

discovery issues.

22

deadlines on when to file briefs.

So that got vacated when -- when we did go into the

23
24

I think

So we don't have -- we don't have current

THE COURT:

Why don't -- we're going to -- I'm going

put down in the order that they produce this within 30 days.

25
www.evergreendisability.com

MR. CATE:

I think that's -- I think that's

Affidavit of Jeremy L. Bordelon
Exhibit D - Transcript of Oral Argument

UNITED STATES DISTRICT COURT
Case 1:16-cv-00023-TWP-CHS Document 46 Filed 02/28/17 Page 34 of 41 PageID #: 1907

35

1

reasonable.

2

THE COURT:

And then, you know, if you start running

3

into, again, a legitimate excuse that it can't be done in that

4

period of time, just let the Court know or you-all work out an

5

extension.

6

If you can't, just let me know.

MR. CATE:

Okay?

Would the Court like us to submit a

7

proposed briefing schedule once we get the discovery worked --

8

worked out?

9
10

THE COURT:
case, is it?

You know, I -- this is not a consent

It's --

11

(Unintelligible.)

12

MR. CATE:

13

MR. BORDELON:

14

THE COURT:

15

MR. CATE:

16

THE COURT:

17

Judge -I think it's Judge Phillips.

Yeah.
TWP is on the -Yeah.

I would just consult -- let's get

through this, and then --

18

MR. BORDELON:

19

THE COURT:

Okay.

-- consult with Judge Phillips, who is in

20

Knoxville, and he'll let you know, because I just -- we don't

21

work with the Knoxville judges as much, so I don't have a read

22

exactly for how he would want to do that.

23

MR. CATE:

24

THE COURT:

25

You-all be safe getting out --
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1

MR. CATE:

Enjoy the snow.

2

THE COURT:

Yeah, exactly.

3

doing outside?

4
5

See you.

What is it

I haven't been out.

MR. BORDELON:

It was flurrying as I was walking down

here, but just barely.

6

THE COURT:

7

MR. CATE:

8

THE COURT:

9

MR. BORDELON:

Really?
Yeah.

(Unintelligible.)

What's it doing in Oregon?

Is it --

Well, we've had a couple of big ice

10

storms, but Social Security doesn't close its offices, so I'm

11

-- I'm still doing hearings.

12

MR. CATE:

He told me one night when we were

13

talking -- I don't remember now what we were talking about, but

14

he'd -- he'd been required to stay in a hotel that didn't have

15

hot water, for a Social Security hearing.

16

not have had electricity.

17

MR. BORDELON:

18

MR. CATE:

19

THE COURT:

20

MR. BORDELON:

No, it didn't have electricity.

Wow.
Is Oregon a state yet?

It's not that different from here, really.

22

freak thing.

24

I mean, do you --

The valley is usually quite temperate.

21

23

I don't -- it may

This was kind of a

But we had it two weeks in a row.

MR. CATE:

So I'm --

I was expecting to see that e-mail in his

motion --

25
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1

MR. CATE:

2

conditions he was living in.

-- please let the Court know the harsh

3

THE COURT:

4

(Unintelligible.)

5

MR. BORDELON:

Yeah.

Well, I'm happy to be back visiting.

6

This is the first time I've been back to Chattanooga since I

7

moved to Portland last January.

8

THE COURT:

9
10

attorney we have-you.

So...

Well, you are indeed the only Oregon

Actually I want--

Somebody has trumped

We have a woman lawyer who lives in New Zealand --

11

MR. CATE:

12

MR. BORDELON:

13

THE COURT:

Wow.
Hmm.

-- and she -- she practices via an office

14

in Knoxville, and she occasionally makes appearances here

15

and -- you know, straight from New Zealand.

16

MR. BORDELON:

17

THE COURT:

18

MR. BORDELON:

19

THE COURT:

20

MR. CATE:

21

Yes.
Wow.

Yeah.
What brought her to Knoxville from New

Zealand?

22

MR. BORDELON:

23

THE COURT:

24

In person?

May be the other way around.

Yeah.

I think she was practicing in

Knoxville --

25
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1
2

THE COURT:

-- and moved to New Zealand, but has

maintained her practice --

3

MR. CATE:

Okay.

4

THE COURT:

Yes.

5

MS. GARDNER:

6

THE COURT:

7

(Unintelligible.)

Well, I think she is.

Yes.

She likes sheep, maybe.

I don't know.

I don't know.

8

MR. CATE:

9

THE COURT:

10

So she's -- she's American.

I thought my flight was bad, but -Yeah, seriously.

It's, like, 24 hours

for a (unintelligible) --

11

MR. BORDELON:

I did a flight from Dallas to Tokyo

12

once, and that was unpleasant, but I don't -- I don't -- I've

13

never done New Zealand.

14
15

THE COURT:

Dallas to Tokyo would be about the same,

I guess.

16

MR. BORDELON:

17

THE COURT:

11 or 12 hours.

Oh, is that all?

Well, I guess New

18

Zealand's worse, because I think it's literally like -- you

19

know, it's like 22 hours on a plane.

20
21

MR. CATE:

Yeah.

You take off on a Monday, and you

show up on a Thursday.

22

THE COURT:

23

MR. BORDELON:

24

THE COURT:

25

UNIDENTIFIED MALE:
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1

to door from my house to my grandmother's home in Sidney --

2

THE COURT:

3

UNIDENTIFIED MALE:

Really?
-- including the layover --

4

layover in the airport, and then getting -- getting the

5

baggage, getting through Customs, getting on the train, that

6

(unintelligible) 24 hours door to door, about a 14-hour flight

7

from the West Coast.

8

THE COURT:

9

you want to go business class.

10

Oh, my gosh.

UNIDENTIFIED MALE:

That's when -- that's when

I was flying one year, and had a

11

flight that crossing over the dateline caused you to miss New

12

Year's.

13

THE COURT:

14

UNIDENTIFIED MALE:

Really?
And the flight was just

15

completely deserted.

There must have been four seats for every

16

person on the plane.

You could lie down, stretch out.

17

THE COURT:

18

UNIDENTIFIED MALE:

19

MR. BORDELON:

20

THE COURT:

21

Perfect.
It was really nice.

That is nice.

Yeah.

Well, that's a hangover you

avoided, then.

22

MR. BORDELON:

May I ask one more thing about the

23

case before we -- before we go?

24

THE COURT:

25

MR. BORDELON:
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1

is about as far as you're prepared to go as far as the

2

sanctions go, but would you entertain a motion for fees on

3

this, or is that as far as you'd like to see it go?

4

THE COURT:

5

MR. BORDELON:

6

This is as far as I'd like to see it go.
Okay.

I just thought I'd ask, since

we're here.

7

THE COURT:

No, and I -- and I have wrestled with it

8

this time, but I'm just not -- let's -- let's not do it.

9

be sensitive to--

10

But

I'm going to look more closely at it each

time there's a discovery dispute --

11

MR. BORDELON:

12

THE COURT:

Okay.

-- because I need to make sure, you

13

know -- having represented big companies, I know that sometimes

14

they want their attorneys to fight very hard to resist

15

producing stuff.

16

too.

17

feel like I need to do that yet.

18

MR. BORDELON:

19

THE COURT:

20

MR. CATE:

21

MR. BORDELON:

22

THE COURT:

But they need to have skin in the game on it,

And I'm -- I'm just not seeing it to the point where I

23

Okay.

But I'm getting real close to it.
Yes, sir, Judge.
Thank you.

Thank you.
END OF AUDIO RECORDING

24
25
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1

I, Elizabeth B. Coffey, hereby certify that I

2

transcribed in machine shorthand the official electronic

3

recording of the proceedings held in the above-styled cause,

4

and that this transcript is an accurate transcription of

5

said official electronic recording.

6
7
8

s/Elizabeth B. Coffey
Elizabeth B. Coffey,
Official Court Reporter

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA
BETH NICOLE JORDAN,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
v.
RELIANCE STANDARD LIFE INSURANCE
COMPANY,
Defendant.

No. 1:16-cv-23-TWP-CHS

ORDER
This matter came before the Court on Defendant’s Motion to Clarify Discovery Order
[Doc. 32] and Plaintiff’s Rule 37 Motion to Compel Discovery Responses Previously Ordered
and for Sanctions [Doc. 33]. Counsel for the parties appeared before the undersigned on January
6, 2017, and were given an opportunity to argue their respective motions. For the reasons stated
herein, Defendant’s Motion to Clarify Discovery Order [Doc. 32] is DENIED as moot, and
Plaintiff’s Motion to Compel Discovery Responses Previously Ordered and for Sanctions [Doc.
33] is GRANTED in part and DENIED in part.
This discovery dispute can be distilled down to two substantive issues. First, in the
Court’s order dated November 8, 2016 [Doc. 31], dealing with a previous discovery dispute, the
undersigned held that Defendant shall respond to Request for Production 12 which seeks, “all
emails maintained in [Defendant’s] computers or digital archives, including attachments, which
reference Plaintiff by name, claim or policy number, or by any other identification method” …
[in their] “native electronic format.” In response to that order, Defendant produced to Plaintiff
the requested emails pertaining to Plaintiff; however, such emails were produced in .pdf format
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rather than in their “native electronic format.”1 Now, Plaintiff returns to the Court requesting
that Defendant be compelled to produce the emails in their native electronic format. Plaintiff
points to the fact that the Court already ordered that such information be produced in its native
electronic format, and further, that Plaintiff needs to be able to access the metadata embedded in
these emails. Defendant argues that production of the emails in their native electronic format
will be time-consuming, expensive and, ultimately, disproportionate to the needs of the case.
With respect to production of electronically stored information, Fed. R. Civ. P.
34(b)(2)(E)(ii) provides “[i]f a request does not specify a form for producing electronically
stored information, a party must produce it in a form or forms in which it is ordinarily
maintained or in a reasonably usable form or forms.” The rule contemplates that electronically
stored information will be produced in its native electronic format. In this case, the request
specifically requested that it be produced in such format, and the Court previously ordered that it
be produced in that manner. The Court accepts Plaintiff’s argument that her need to access the
metadata attendant to these emails is sufficient justification for the additional time and expense
that Defendant may have to expend in order to produce the information in its native electronic
format.
Consequently, it is hereby ORDERED that Defendant produce to Plaintiff, within thirty
days of the date of this Order, all emails maintained in Defendant’s computers or digital
archives, including attachments, which reference Plaintiff by name, claim or policy number, or
by any other identification method, and that such documents be produced in their native
electronic format. Defendant shall bear all costs associated with the production of this
information.

1

The Court understands “native electronic format” to mean copies of original data or documents in an original
format deriving from the application in which they were created, with metadata intact to the extent possible.
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Second, although Defendant produced performance reviews pertaining to a number of
Defendant’s employees who had some role in in the decision whether to grant or deny Plaintiff’s
claim for benefits,2 Plaintiff argues that Defendant should produce performance reviews
pertaining to three additional employees whom, Plaintiff maintains, also had some tangential
involvement in that decision. After hearing argument of counsel, the Court concludes that, of the
three additional employees about whom performance reviews are sought, only the performance
reviews of Mr. Gene Shaw, a Claims Technical Consultant for Reliance Standard Life Insurance
Company, appear to be sufficiently related to the claims and defenses in this case to merit
discovery. Consequently, it is hereby ORDERED that Defendant produce the requested
performance reviews relating to Mr. Shaw within thirty days from the date of this order.
Aside from the relief ordered herein, any remaining relief requested in Defendant’s
Motion to Clarify Discovery Order [Doc. 32] and Plaintiff’s Rule 37 Motion to Compel
Discovery Responses [Doc. 33], including, without limitation, Plaintiff’s request for attorney
fees and sanctions, is hereby DENIED.
IT IS SO ORDERED.
ENTER.
s\ Christopher H. Steger
CHRISTOPHER H. STEGER
UNITED STATES MAGISTRATE JUDGE

2

In response to Plaintiff’s Request for Production 2: “Provide copies of all performance reviews, reprimands,
commendations, warnings, awards, or other documents reflecting the performance of [Reliance employees involved
in this claim].”
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA
BETH NICOLE JORDAN,
Plaintiff,
v.
RELIANCE STANDARD LIFE
INSURANCE COMPANY,
Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NO.: 1:16-CV-23

DEFENDANT’S RESPONSE TO PLAINTIFF’S SECOND MOTION TO SEAL
Pending is plaintiff’s second motion to seal (Dkt. No. 51). While plaintiff is the movant,
plaintiff actually seeks to unseal personnel records for two non-party Reliance Standard Life
Insurance Company (“Reliance”) employees. Plaintiff also seeks to unseal an attorney e-mail
message produced by Reliance in discovery. While Reliance does not oppose plaintiff’s request
to unseal the attorney e-mail message, the non-party personnel records should remain sealed.
Reliance produced the personnel records in discovery subject to the terms of the
Confidentiality Stipulation and Order (Dkt. No. 30). Pursuant to the terms of the Confidentiality
Stipulation and Order, as well as this Court’s Memorandum and Order Regarding Sealing
Confidential Information (Dkt. No. 19), Reliance now has the burden of keeping the documents
sealed. Because of the personal nature of the personnel records and the fact that the employees
are not parties to this lawsuit, this Court should maintain the confidential designation of the
documents and keep the personnel records under seal.

www.evergreendisability.com

Affidavit of Jeremy L. Bordelon
Exhibit I - Defendant's Response to Motion to Seal

Case 1:16-cv-00023-TWP-CHS Document 57 Filed 06/15/17 Page 1 of 13 PageID #: 2030

ARGUMENT
A.

The Non-Party Personnel Records At Issue Are Confidential And Highly-Sensitive
And Should Remain Sealed.
1.

This Court Previously Found The Employee Personnel Records To Constitute
Confidential Discovery Materials.

This is not the first time this Court has addressed in this case the confidential designation
of Reliance’s employee’s personnel records that were produced in discovery.

This issue

previously came before Magistrate Judge Steger on a motion for protective order filed by Reliance.
In compliance with a discovery order from Magistrate Judge Steger, Reliance produced to
plaintiff 822 pages of employee personnel records, bates-labeled EMP001 through EMP822. All
of the produced documents related to non-party employees of Reliance. Because Reliance
considered these documents to contain proprietary as well as non-public information of a personal
or private nature regarding the employees, Reliance produced all 822 pages as confidential and
subject to the Confidentiality Stipulation and Order (Dkt. No. 30).
The Confidentiality Stipulation and Order provides a mechanism for plaintiff to challenge
Reliance’s designation of confidentiality, and plaintiff made such a challenge. See id. at ¶ 10.
Plaintiff asserted that none of the 822 pages should be designated as confidential. That placed the
burden on Reliance “to file a Motion for Protective Order pursuant to Federal Rule of Civil
Procedure 26(c)” and demonstrate “that confidentiality is necessary under the Federal Rules of
Civil Procedure and relevant case law.” Id. Reliance filed such a motion for a protective order.
See Dkt. No. 44. In support of that motion, Reliance argued in its brief:
[C]ourts have routinely denied discovery requests for personnel documents and the
like. See, e.g., Mulligan v. Provident Life & Accident Ins. Co., 271 F.R.D. 584,
593-94 (E.D. Tenn. 2011) (collecting cases and refusing to allow discovery of
sensitive information related to employees of the defendant); Bird v. GTX, Inc.,
2009 WL 3839478, at *3 (W.D. Tenn. Nov. 13, 2009) (stating that improper areas
of inquiry include personnel files, performance reviews and pay records of insurers’
www.evergreendisability.com
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employees); Hays v. Provident Life & Accident Ins. Co., 623 F. Supp. 2d 840, 845
(E.D. Ky. 2008) (noting that “the Court will not permit discovery regarding
individual employees of Provident, including . . . personnel files); Mullins v.
Prudential Ins. Co. of Am., 267 F.R.D. 504, 516 (W.D. Ky. 2010) (“Prudential’s
objection has merit given the apparent prohibition from discovery of employee
personnel files. . . .”).
Implicit in these decisions to disallow discovery into personnel files and
performance reviews is the privacy interest of non-party employees. See Mulligan,
271 F.R.D. at 594 (noting that “performance reviews” “contain sensitive and
private information”); Hughes v. CUNA Mut. Group, 257 F.R.D. 176, 180 (S.D.
Ind. 2009) (holding that an ERISA claim administrator’s employee personnel files
are not discoverable “because the information is highly personal”); Baker v. County
of Missaukee, No. 1:09-CV-1059, 2013 WL 5786899, at *19 (W.D. Mich. Oct. 28,
2013) (“The court will not order production of Martin’s personnel file, because
such files contain confidential information that could be easily abused.”);
Sundermeyer v. Ohio Educ. Ass’n, No. 2:12-cv-959, 2013 WL 3147952, at *6 (S.D.
Ohio June 19, 2013) (noting the “privacy concerns” regarding personnel files).
Indeed, in plaintiff’s original motion to compel, she acknowledged these “privacy
concerns” that exist when a plaintiff seeks performance reviews. See Memorandum
(ECF # 25) at 7. Confidentiality agreements and orders—such as the one entered
in this action—exist to protect these real privacy concerns. For instance, in an
ERISA case where the court ordered the production of documents related to the
claims administrator’s claims review process, the court noted the claim
administrator’s “privacy interests” but “rather than deny production entirely,” ruled
that “it is more appropriate to require a protective order where appropriate.”
Fischer v. Life Ins. Co. of N. Am., No. 1:08-CV-396-WTL-TAB, 2009 WL 734705,
at *5 (S.D. Ind. Mar. 19, 2009) (but still refusing to compel the production of
personnel files because they are “particularly sensitive”). Indeed, in Dahdal v.
Thorn Ams., Inc., No. Civ.A 97-2119-GTV, 1997 WL 599614 (D. Kan. Sept. 15,
1997), the court aptly explained the rationale for a protective order in the context
of personnel files. . . .
Given this relevant case law, plaintiff can offer no reason now why this Court
should disregard the significant privacy rights of Reliance’s employees and strip en
masse all 822 pages of their confidential status at this stage of this action.
Dkt. No. 30 at pp. 5-7.
Magistrate Judge Steger agreed with Reliance’s position and granted the motion for
protective order, keeping the 822 pages of personnel records confidential during discovery.
Magistrate Judge Steger ruled as follows in an ECF text order:
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ORDER granting [Doc. 44] Motion for Protective Order. In compliance with the
Court’s order to produce documents responsive to Request for Production No. 2,
Defendant Reliance produced to Plaintiff 822 pages of employee appraisals and
related documents, bates-labeled EMP001 through EMP822. Defendant Reliance
designated these documents as “Confidential Discovery Materials” pursuant to the
parties’ Confidentiality Stipulation and Order [Doc. 30]. The undersigned finds
that the referenced documents (EMP001 - EMP822) are appropriately
characterized as “Confidential Discovery Materials” pursuant to the
Confidentiality Stipulation and Order [Doc. 30] and shall be afforded the
treatment required under such order. This entry constitutes the complete order of
the Court. There is no document attached to this entry.
(Dkt. No. 47) (emphasis added).
Plaintiff has now used certain personnel records in support of her dispositive motion, as
she is permitted to do by filing those documents as exhibits under seal. Plaintiff also filed her brief
in support of her dispositive motion under seal because of the references therein to the confidential
discovery materials. Plaintiff now asks to strip the personnel records that she relies on in her
dispositive motion of their confidential status. Specifically, plaintiff has referenced within and
attached to her dispositive motion performance-evaluation documents for Reliance employees
Tiffany Dickerson and Christophe Wehrle. Plaintiff seeks that 32 of the 822 pages of personnel
records pertaining to Ms. Dickerson and Mr. Wehrle be unsealed, pages which are bates-labeled
EMP20-23, 28-32, 43-44, 103-108, 112-116, 128-132, and 136-140. Reliance maintains that these
documents should remain under seal and that this Court should enter an order maintaining the
confidential designation of these records.
2.

This Court Previously Addressed Documents Regarding The Employee
Recognition Program Award, Not The Performance Evaluations At Issue
Here.

Initially, plaintiff argues that this Court has already ruled on this issue but that the Court
failed to enter an order. See Dkt. No. 51 at pp. 2-4. Plaintiff is wrong to make this argument. The
issue addressed at the January 6, 2017, hearing discussed in plaintiff’s motion at pages two through
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four involved documents pertaining to the Employee Recognition Program Award, not the
performance evaluations that plaintiff seeks to unseal now. See id. The ruling made at the January
6, 2017, hearing regarding the Employee Recognition Program did not address the performance
evaluations and serves as no basis whatsoever to unseal the 32 pages of performance evaluations
at issue now.
3.

The Performance Evaluations Should Remain Sealed.

This Court has made clear earlier in this case that “[t]he right of access in not absolute....”
Dkt. No. 19 at p. 2. “Certain content-based exceptions outweigh the right to public access,” such
as “certain privacy rights of participants and third parties.” Id. at p. 3 (emphasis added). This
Court cautioned:
Nevertheless, as explained in In re Southeastern Milk Antitrust Litigation, 666 F.
Supp. 2d 908, 915 (E.D. Tenn. 2009),
…neither harm to reputation of the producing party nor
conclusory allegations of injury are sufficient to overcome the
presumption in favor of public access. Id. at 1179-80 (emphasis
added) (citing Joy v. North, 692 F.2d 880, 884 (2d Cir. 1982)) (“A
naked conclusory statement that [disclosure will injury a producing
party] … falls woefully short of the kind of showing which raises
even an arguable issue as to whether it may be kept under seal.”).
(Dkt. No. 19, p. 3) (emphasis added). Reliance can meet this burden relative to the documents that
plaintiff seeks to strip of their confidential designation.
First, Reliance does not contend that its reputation will suffer if the personnel records are
made public. Rather, it is the privacy rights of Ms. Dickerson and Mr. Wehrle that will be violated
if their personnel records are made public. Ms. Dickerson and Mr. Wehrle are not parties to this
litigation. Plaintiff knows very well that the privacy rights of non-parties to this litigation should
be protected. Indeed, plaintiff wanted the ERISA administrative record in this lawsuit to be filed
under seal because the administrative records “includes Plaintiff’s psychotherapy notes, some of
www.evergreendisability.com
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which reference private matters concerning [a family member of plaintiff], who is not a party to
this litigation, and that their publicity should be limited to avoid embarrassment and
annoyance.” Dkt. No. 10 at 1 (emphasis added). Reliance had no objection to keeping private
information regarding plaintiff’s family member out of the public forum and joined plaintiff in
requesting that this Court keep the ERISA administrative record under seal. See id. This Court
agreed and ordered that the ERISA administrative record be filed under seal. See Dkt. No. 11.
The same rationale should be adopted here. Ms. Dickerson and Mr. Wehrle are not parties to this
litigation and their publicity should be limited to avoid embarrassment and annoyance. If this
Court is to avoid embarrassing members of plaintiff’s family, this Court should also avoid
embarrassing employees of Reliance that are not parties to this litigation.
Reliance does not rely on conclusory allegations of injury, either. In support of its prior
motion for a protective order in this case, Reliance submitted a declaration from its in-house
attorney Peter Sailor. See Dkt. No. 44-1. Reliance relies on Mr. Sailor’s affidavit in support of
this response. See Exhibit 2 attached hereto. Mr. Sailor testified as follows:
5. The documents contain very personal information regarding job
performance by a number of individuals who are not parties to this action.
6. For instance, many of the produced employee appraisals list out employee
information that identify the employee by name, job title, department, and
employee identification.
7. The appraisals then rate the employees on various scales under various
categories, with comments provided.
8. The multiple categories in which employees are evaluated: technical
achievements, customer service, communication and relationship skills,
problem solving, decision making, leadership, sales, noteworthy areas of
performance, areas requiring improvement, plans for improvement, and
goals and objections for the next appraisal period.
9. Obviously, this is very personal information concerning the employees at
issue, information that Reliance does not publicize.
www.evergreendisability.com
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10. Some of the evaluations contain both positive and negative information
regarding the employees.
11. A cursory review of the 822 pages of produced documents demonstrates not
only personal information regarding job performance by employees, but the
names and some details regarding other claimants who have applied to
Reliance for insurance benefits. Produced pages EMP002, EMP003,
EMP011, EMP0013, and EMP0113 identify the names of other persons
who have applied to Reliance for benefits.
12. Reliance has a responsibility to keep their names and information about
their claims confidential, too.
Id.
In Reliance’s prior briefing in this case that is quoted above, Reliance cited several cases
which are again on point in this response. Reliance recognizes the different standards that apply
to a discovery motion as compared to a motion to seal and limit public access. However, the case
law on which Reliance relied makes clear that non-party employees have a privacy interest in their
own personnel files that should be protected. See Mulligan v. Provident Life & Accident Ins. Co.,
271 F.R.D. 584, 594 (E.D. Tenn. 2011) (noting that “performance reviews” “contain sensitive and
private information”); Hughes v. CUNA Mut. Group, 257 F.R.D. 176, 180 (S.D. Ind. 2009)
(holding that an ERISA claim administrator’s employee personnel files are not discoverable
“because the information is highly personal”); Baker v. County of Missaukee, No. 1:09-CV-1059,
2013 WL 5786899, at *19 (W.D. Mich. Oct. 28, 2013) (“The court will not order production of
Martin’s personnel file, because such files contain confidential information that could be easily
abused.”); Sundermeyer v. Ohio Educ. Ass’n, No. 2:12-cv-959, 2013 WL 3147952, at *6 (S.D.
Ohio June 19, 2013) (noting the “privacy concerns” regarding personnel files).
In cases such as this, where the desire to access information competes with the privacy
interests of non-parties, an order to seal is the way to ensure that both interests are served. For
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instance, in Dahdal v. Thorn Ams., Inc., No. Civ.A 97-2119-GTV, 1997 WL 599614, at *1 (D.
Kan. Sept. 15, 1997), the court held:
Defendant has demonstrated good cause for a limited protective order. The court
generally regards personnel files of employees to be confidential by their nature.
The subjects of such files are often non-parties to the litigation. . . . To permit wide
dissemination of personnel files would result in a clearly defined, serious, and
unnecessary injury to the privacy of the employee who is not a party to the lawsuit.
Revelation of such information could cause economic or emotional harm. The files
could contain embarrassing material. They commonly contain confidential
material. Justice requires protection against wide dissemination of such
confidential, personal information.
See also Williams v. Board of County Comm’rs, No. CIV. A. 98-2485-JTM, 2000 WL 133433, at
*1 (D. Kan. Jan. 21, 2000) (“The Court recognizes that personnel files and records are confidential
in nature and that, in most circumstances, they should be protected from wide dissemination.”);
Pochat v. State Farm Mut. Auto. Ins. Co., No. Civ. 08-5015-KES, 2008 WL 5192427, at *6 (D.S.D.
Dec. 11, 2008) (“State Farm has met its burden in establishing good cause for a limited protective
order. The potential harm to State Farm of unrestricted disclosure of confidential information
outweighs the public interest in disclosure. . . . [P]ersonnel files contain the employees’
confidential information. . . . These employees are not parties to this lawsuit, but rather are private
individuals with legitimate privacy concerns.”); Erickson v. Lincoln Nat’l Life Ins. Co., No. 11cv-394-PAB-BNB, 2011 WL 5439810, at *2 (D. Col. Nov. 9, 2011) (“Protection of any
confidential information contained within the personnel files may adequately be addressed . . .
through a blanket protective order.”).
While the evaluations at issue contain both positive assessments and constructive criticism
of both Ms. Dickerson’s and Mr. Wehrle’s performance, the public may erroneously interpret the
information contained within the evaluations in a negative manner. Indeed, this is exactly the
perception that plaintiff seeks to promote, as evidenced by the argument advanced in Section II of
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her brief in support of her motion for judgment on the pleadings. Dkt. No. 54 at pp. 25-28. There,
plaintiff argues that the performance evaluations suggest, among other things, that the alleged
“problems with the decision-making process on this claim were common to these employees.” Id.
at p. 25. Plaintiff, for example, notes criticism of Ms. Dickerson’s performance, including time
management issues. See id. at p. 26. According to plaintiff, “[c]omments about timeliness are a
common theme in Ms. Dickerson’s reviews. She was encouraged to balance attention to detail
‘with the need for timeliness.’” Id. Plaintiff also asserts that Mr. Wehrle was instructed, during
the course of his review, to “[i]mprove in his ability to … address pertinent policy provisions....”
Id. at p. 28.
In support of the motion to seal, plaintiff argues that the personnel files should not be sealed
because the high standard has not been met in this case. To make this argument, she emphasizes
the public interest in accessing record documents but barely discusses the competing privacy
interests of Ms. Dickerson and Mr. Wehrle. Plaintiff simply states the records “only show what
these employees were praised and criticized for by the Defendant, which should not be kept secret
from public.” Dkt. No. 51 at p. 4. While appearing to suggest that the records are not injurious to
the perception of the employees’ performance, plaintiff also argues the other side of the coin within
her motion for judgment on the pleadings. Plaintiff’s own reference to criticism of Ms. Dickerson
and Mr. Wehrle within her dispositive motion demonstrates that the records can be viewed by
some in a negative and potentially detrimental manner. Plaintiff cannot have it both ways and the
cases cited above support Reliance’s contention that the performance evaluations should be sealed.
In Johnson v. City of Fayetteville, No. 5:12-cv-456-F, 2014 U.S. Dist. LEXIS 172229,
2014 WL 7151147 (E.D.N.C. Dec. 11, 2014), the personnel files at issue were subject to a North
Carolina law that exempts from public access the personnel files of city employees. The court
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distinguished “the State's interest in protecting the privacy rights of public employees in the course
of requesting public records, and the State’s interest in protecting the privacy rights of an
employee, or former employee, whose actions in the course of his or her employment form the
very basis of the lawsuit,” the latter being subject to public access. However, what makes this case
different is the fact that Ms. Dickerson is not a named defendant in this action; whereas the
employee whose records were at issue in Johnson was sued in his individual capacity. “As such,
the situation presented in [Johnson] is distinguishable from cases where court[s] have found the
privacy interests in a non-party’s personnel file constitute a compelling interest which would
outweigh the First Amendment public right of access.” 2014 WL 7151147 at *10 (citing Robinson
v. Bowser, No. 1:12CV301, 2013 WL 3791770, 2013 U.S. Dist. LEXIS 101194, at **6-8
(M.D.N.C. July 19, 2013) (refusing to seal the plaintiff’s personnel files while maintaining the
privacy interest of non-parties); Johnson v. Baltimore City Police Dep’t, No. ELH-12-2519, 2013
WL 497868, 2013 U.S. Dist. LEXIS 17763, 2013 WL 497868, at *3-4 (D. Md. Feb. 7, 2013)
(same).
As noted in Reliance’s prior motion for protective order and Mr. Sailor’s declaration, there
are significant privacy concerns that plaintiff does not appreciate when asking to have the nonparty personnel files unsealed. Specifically, the personnel files of Ms. Dickerson and Mr. Wehrle
contain very personal and sensitive information including but not limited to (i) identification of
each by name, job title, department, and employee identification (ii) ratings and comments, (iii)
evaluations relating to technical achievements, customer service, communication and relationship
skills, problem solving, decision making, leadership, noteworthy areas of performance, areas
requiring improvement, plans for improvement, and goals and objections for the next appraisal
period. As a matter of course, Reliance does not publicize this information for good reason.
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Assuming that plaintiff’s negative view of content of the personnel records is shared by
other individuals, what impact might that have on Ms. Dickerson or Mr. Wehrle? For instance, if
their personnel records are made public, they will then be accessible by anyone, including but not
limited potential future employers who would otherwise only be entitled to confirm, through
Reliance, the fact that she was employed and her dates of employment with Reliance. The potential
risk to Ms. Dickerson and Mr. Wehrle of widespread and public dissemination of their private
personnel records substantially outweighs any interest that the public at large may have in
accessing the documents. Moreover, since plaintiff will still be able to reference the sealed
documents within this litigation—and has done so—plaintiff will not be prejudiced in any way if
the documents remain sealed.
What is more, one of the pages that plaintiff seeks to unseal references another person who
has made a disability claims to Reliance. See EMP104. As discussed in Mr. Sailor’s declaration,
Reliance has a duty to keep that person’s name private.
Finally, plaintiff filed her brief in support of her dispositive motion under seal. Reliance
has no objection to plaintiff filing a redacted version of her brief with the information and
quotations regarding personnel evaluations redacted. This would allow the public to see the
contents of the arguments being made in this lawsuit, but still allowing the Court access to the unredacted version under seal. Pursuant to the provisions of the Memorandum and Order Regarding
Sealing Confidential information, attached hereto as Exhibit 1 is such a redacted version of
plaintiff’s brief. See Dkt. No. 19 at p. 4 (“[R]edaction is required unless more than 50% of the
document needs to be sealed. Proposed redacted documents should be filed with the motion to
seal or response to the motion to seal, as is appropriate under the circumstances.”).
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B.

Reliance Standard Does Not Oppose Plaintiff’s Request To Remove The Confidential
Designation From The Attorney E-Mail At Issue.
Plaintiff also seeks to unseal an internal Reliance e-mail message that is attached to her

motion as “Proposed Sealed Exhibit B.” Reliance does not oppose Plaintiff’s request to remove
the confidential designation from this document for purposes of this lawsuit only. 1
CONCLUSION
For the reasons set forth above, good cause exists to keep sealed the 32 pages of personnel
records pertaining to Ms. Dickerson and Mr. Wehrle. This Court should deny plaintiff’s request
to unseal these documents.
Respectfully submitted,
QUATTLEBAUM, GROOMS & TULL PLLC
4100 Corporate Center Drive, Suite 310
Springdale, Arkansas 72762
Telephone:
(479) 444-5200
Facsimile:
(479) 444-5255
bcate@qgtlaw.com

By: /s/ Brandon B. Cate
Brandon B. Cate (Tenn. BPR No. 021854)
Attorneys for Reliance Standard Life Ins. Co.

1

In taking this position, Reliance does not intend to waive the attorney-client privilege
with respect to any other communications involving this attorney or any other document produced
in this lawsuit.
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CERTIFICATE OF SERVICE
I hereby certify that on June 15, 2017, I filed the foregoing response to plaintiff’s second
motion to seal with the Clerk via ECF filing who will provide electronic notice and copies to the
following counsel:
•
•

Jeremy L Bordelon
jeremy@evergreendisability.com,tori@evergreendisability.com
R Scott Wilson
jgeselbracht@buchanandisability.com,swilson@buchanandisability.com,jwysong@bucha
nandisability.com,jbordelon@buchanandisability.com,ebuchanan@buchanandisability.co
m,sholliday@buchanandisability.com,jhoward@buchanandisability.com

By: /s/ Brandon B. Cate
Brandon B. Cate
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