Summary Guide
Proposed Amendments Noongar Governing Documents
November 2016

This Summary Guide sets out proposed changes to the following Noongar Governing Documents;
•
•

Noongar Boodja Trust Deed (Trust Deed)– Establishes the Noongar Boodja Trust, at Annexure G of the Indigenous Land Use
Agreements (ILUAs);
Security Deed – Protects the WA Government should the South West Native Title Settlement not proceed, at Annexure H of the
ILUAs;

Why do we need to make any amendments to the Noongar Governing Documents?
The South West Aboriginal Land and Sea Council (SWALSC), the WA Government and the Professional Trustee Company have suggested the
amendments as they will make the Noongar Governing Documents clearer and more effective. The amendments have been identified during
the preparation for the commencement of the South West Native Title Settlement, particularly through the following processes:
•
•
•
•
•

Drafting the Transition Programs for the Regional Corporations and the Central Services Corporation
Developing the Request for Tender for the Professional Trustee Company
Responding to the Request for Tender for the Professional Trustee Company
Establishing the Interim Nominations Committee
Preparing the Noongar Governance Manual

What are the types of changes?
This Summary Guide identifies the proposed changes as either key changes or minor changes.
Most of the changes are minor (for example typos and formatting changes).
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When will the amendments be made?
To assist the establishment of the Noongar Governance Structure, these proposed changes can be made before the Settlement commences.
Who is being consulted about the changes?
The Indigenous Land Use Agreements (ILUAs) require that Agreement Groups Members are consulted about any changes made to the Trust
Deed or Security Deed before the commencement of the Settlement.
To ensure that the Agreement Groups members are properly consulted;
•
•
•
•
•
•

this Summary Guide will be presented at each of the November 2016 Working Party Meetings;
this Summary Guide will be available on the SWALSC website from November 2016 to February 2017;
all Agreement Group Members are invited to comment on the proposed changes at any time in the lead up to and at the February 2017
Working Party meetings;
Working Party Members are also encouraged to share this information with other Agreement Group Members;
at each of the February 2017 meetings, the Working Party Groups will consider any comments received by Agreement Group Members;
and
where the proposed changes are supported, pass a resolution to record support for some or all of the proposed changes.

More Information about the changes:
Agreement Group Members can contact SWALSC on (08) 9358 7400 if they have any questions or comments.

SWALSC Position
SWALSC supports these amendments as they do not impact Noongar Interests and improve the Noongar Governing
Documents.
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Legend

No
1

Key Amendments

Reference
Clause 6.4

Nature
Limits
Trustee
liability

Minor Amendments
Trust Deed
Key Amendments
Amendments
Change:
Add “Subject to the Trustee’s right of indemnity under
clause 22.7” at the beginning of clause 6.4(f).
Reason for Change:
If the Settlement does not proceed or continue, this
amendment will make sure that the Trustee will not be
personally liable to the WA Government. Any payments that
the Trustee may have to make back to the WA Government,
will only come from the assets in the Noongar Boodja Trust.

Clause Once Amended
6.4 State Contribution Condition and Charge
6.4(f) Subject to the Trustee’s right of indemnity
under clause 22.7 the Trustee’s obligations
under this clause 6.4 are unconditional and
irrevocable and the Trustee will be bound to
comply with those obligations despite any
instructions to the contrary from any person
which is or purports to be an Eligible Noongar
Entity.
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No
2

Reference
Clause 16

Nature
Extends
Initial
Nominations
Committee
term

Trust Deed
Key Amendments
Amendments
Change:
Add new subclause to clause 16:
“Initial Nominations Committee”:
“Notwithstanding anything else in this clause 16, the
initial Nominations Committee established following
commencement of the Trust:

Clause Once Amended
16.9 Initial Nominations Committee
Notwithstanding anything else in this clause 16,
the initial Nominations Committee established
following commencement of the Trust:
(a)

(a)
is appointed by the Trustee with the consent
of the State and the South West Aboriginal Land and
Sea Council;

is appointed by the Trustee with the
consent of the State and the South West
Aboriginal Land and Sea Council
Aboriginal Corporation;

(b)

is appointed for a period of 1 year; and

(b)

(c)

is eligible for reappointment on the
Nominations Committee under clause
16.7(b) and their period of office on the
initial Nominations Committee will not
count as a term for the purposes of
clause 16.7(c).

is appointed for a period of 1 year; and

(c)
is eligible for reappointment on the
Nominations Committee under clause 16.7(b) and
their period of office on the initial Nominations
Committee will not count as a term for the purposes
of clause 16.7(c).”
Reason for change:
During the first year of the Trust being established, the
interim Nominations Committee may need to continue its
role facilitating the process for securing candidates for
positions as Directors and Committee members. The
change also allows the committee members to potentially
be appointed for a further 2 terms, in addition to the “initial
period”.
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No
3

Reference
Clause 1.1

Nature
Definition

Trust Deed
Minor Amendments
Amendment
Change:
Amending Trust Deed definition of “ILUA Commencement
Date” to “means the Trust Effective Date as that term is
defined in the ILUA”.

Clause Once Amended
ILUA Commencement Date means the Trust
Effective Date as that term is defined in the
ILUAs;

Reason for change
This will solve the problem of the ILUAs not having a
definition of “Commencement Date”. This will impact when
the WA Government will commence payments to the
Noongar Boodja Trust.
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Clause 1.1

Definition

Change:
Change definition of “Noongar Housing Land” to “ILUA
Housing Properties”.

ILUA Housing Properties means the properties
to be transferred from the Housing Authority to the
Land Sub pursuant to the ILUAs;

Reason for Change:
This change will make the ILUA and Trust Deed definitions
relating to the Housing the same.
The ILUA contains definitions of “Housing Properties”
(clause 14(a)) but not “Housing Land”. This change will
help the Trust Deed definition to align with the ILUA.
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Clause 1.1

Definition

Change:
Change item (b)(i) in definition of “Professional Trustee
Company” to:

Professional Trustee Company means an
organisation that:

“authorising the provision of “traditional trustee company

(d)

is a “trustee company” as that term is
5

No

Reference

Nature

Trust Deed
Minor Amendments
Amendment
services” as defined under the Corporations Act, section
601RAA; and”
Reason for Change:

6
7

Clause
2.3(m)
Clause
4.2(a)(iii)

Typo
Consistency

Clause 4.3

Clarification

(e)

holds a current relevant
Financial Services Licence:

of

the

Australian

The change aligns the Trust Deed with the Request for
Tender Process (which set out the requirements for a
Professional Trustee Company). The Professional Trustee
Company had to respond to the Request for Tender to in
order to be selected to become the Professional Trustee
Company.
Remove extra space before word “Regional”.

NA

Change:
Insert the word “issuing” before the words “an ENE
Termination Notice to the Regional Corporation”.

4.2 Ceasing to be eligible to act as Regional
Corporation

Reason for change:
This change makes the clauses relating to Termination
Notices for the Regional Corporations and the Central
Services Corporation the same.
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Clause Once Amended
defined in section 601RAB
Corporations Act;

Change:
Change 4.3 heading to “Ceasing to be Eligible upon
receipt of ILUA Termination Notice”.
Add “upon receipt of an ILUA Termination Notice” before
the words “under clause 4.5(b)”; and
Add the word “issuing” before the words “an ENE

(i) authorising the provision of “traditional
trustee company services” defined
under the Corporations Act, section
601RAA; and

(a) (iii) if the Regional Corporation fails to
comply with an ENE Default Notice,
terminate the appointment of the
Regional Corporation by issuing an ENE
Termination Notice to the Regional
Corporation.

4.3 Ceasing to be Eligible upon receipt of
ILUA Termination Notice
Where a Relevant Regional Corporation ceases
to be eligible to act as a Regional Corporation
for a Region upon receipt of an ILUA
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No

Reference

Nature

Trust Deed
Minor Amendments
Amendment
Termination Notice to the Regional Corporation; and” in
4.3(a)

Clause Once Amended
Termination Notice under clause 4.5(b)the
Trustee must:
(a) terminate the appointment of the
Regional Corporation by issuing an ENE
Termination Notice to the Regional
Corporation;

Reason for Change:
The change makes the clauses relating to Termination
Notices for the Regional Corporations more workable and
clear. It also makes them the same as the Termination
Notices clause for the Central Services Corporation.
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Clause
5.5(b)(ii)

Clarification

Change:
Add the words “during the Start-Up Period,” at the
beginning of clause 5.5(b)(ii).

5.5 CSC Services
(b) (ii) during the Start-Up Period, offer and
deliver the CSC Regional Services to the
Regional Corporations during that
Financial Year in accordance with the
requirements in Schedule 2

Reason for Change:
This change makes it clear that the Central Services
Corporation will only be funded to provide Regional
Services to the Regional Corporations during the Start-Up
Period. The Start-Up Period will be for the first five years of
the Noongar Boodja Trust.
When the Start-Up Period ends the Regional Corporations
can apply for funding to purchase Regional Services from
the Central Services Corporation or elsewhere. The
Regional Corporations may also decide provide the
services internally.
10
11

Clause
6.5(a)
Clause
8.2(b)(ii)

Typo

Remove spacing between subclauses (viii) and (ix).

Definition

Change:
Add “during the Start-Up Period” after “CSC Core
Services and” in the definition of Operations Fund in
subclause (ii).

NA
8.2 General Rules
(b)(ii) in the case of the CSC, the expenditure
7

No

Reference

Nature

Trust Deed
Minor Amendments
Amendment
Reason for Change:
This change makes it clear that the Central Services
Corporation will only be funded to provide Regional
Services to the Regional Corporations during the Start-Up
Period.
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Clause
8.2(b)(iii)

Definition

Change:
Add new subclause (iii) to the definition of Operations
Fund:
“in the case of the Regional Corporations, the expenditure
reasonably budgeted for the purpose of providing the
Regional Corporation Core Functions.”

Clause Once Amended
reasonably budgeted for the purpose of
providing the CSC Core Services and, during
the Start-Up Period, CSC Regional Services
(regardless of whether all of the CSC Regional
Services are used by all of the Regional
Corporations); and
8.2 General Rules
(b)(iii) in the case of the Regional Corporations,
the expenditure reasonably budgeted for the
purpose of providing the Regional Corporation
Core Functions.

Reason for Change:
By adding this subclause, the definition of the Operations
Fund will include funding the Regional Corporation Core
Functions, which is consistent with the ILUA. The clause
already includes reference to the Central Services
Corporation’s functions and services, so it is important to
also cover the Regional Corporations.
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Clause
10.4(a)(i)

Clarification

Change:
Add the words “, if any” at the end of clause 10.4(a)(i).
Reason for Change:
This changes allows for the conversion of Cultural Land to
Development Land through Agreement Group
Endorsement if there is a situation where there is no
Regional Corporation for that Agreement Group.

10.4 Conversion to Development Land
(a)

Notwithstanding the provisions of
this clause 10, the Trustee may
reclassify Cultural Land other
than land the subject of a
Management
Order
as
Development Land:
8

No

Reference

Trust Deed
Minor Amendments
Amendment

Nature

Clause Once Amended
(i)

14

12.2(a)

Definition

Change:
Delete the words “Noongar Housing Land” and replace
with the words “ILUA Housing Properties”.

1.2

Housing Land

(a)

The Housing Land Fund consists of any
interest in land accepted by the Trustee
to be held in the Housing Land Fund,
including the ILUA Housing Properties.

Reason for Change:
This change will make the ILUA and Trust Deed definitions
of the ILUA Housing Properties the same.
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Clause
14.1(a)

Clarification

Change:
“the Trustee must establish a wholly owned subsidiary of
the Trust” instead of “Trustee”.
Reason for Change:
This change makes sure that the Noongar Advisory
Company is owned by the Noongar Boodja Trust, not the
Professional Trustee Company.
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Clause
16.1(b)

Clarification

Change:
Delete “, except in the case of the initial directors of the
Noongar Advisory Company (which will be appointed in
accordance with the Transition Principles)”.
Reason for Change:

only at the request of the
Relevant
Regional
Corporation, if any;

14.1 Establishment and Support
Subject to clause 14.3:
(a)

the Trustee must establish a wholly
owned subsidiary of the Trust having a
constitution in substantially the same
form as the draft in Schedule 13
(Noongar Advisory Company) to
undertake the functions specified in this
Deed; and

16.1 General Purpose of the Nominations
Committee
(b) Directors of the Noongar Advisory
Company and a Dedicated Trustee must
9

Trust Deed
Minor Amendments
Amendment
This change will make sure that the Nominations
Committee will certify all Noongar Advisory Company
directors (including the first directors) as eligible and
removes the incorrect reference to the Transition
Principles.

No

Reference

Nature

17

Clause
16.3(a)(ii)

Clarifying
establishment
of the
Nominations
Committee

Change:
Add the words “(if any)” after the words “1 person
nominated by the Noongar Relationship Committee”.

Clarifying
establishment
of the
Nominations
Committee

Change:
Add the words “(if any)” after the words “in consultation
with the Noongar Advisory Company”.
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Clause
16.5(c)

Reason for Change:
This change assists the establishment of the Nominations
Committee. The Nominations Committee needs to be
established first to certify the directors and committee
members of the other entities in the Noongar Governance
Structure. As the Noongar Relationship Committee will not
be established when the Nominations Committee is being
established, the Noongar Relationships Committee will not
be able to nominate a committee member to the first
Nominations Committee.

Reason for Change:
This change assists the establishment of the Nominations
Committee. The Nominations Committee needs to be
established first to certify the directors and committee
members of the other entities in the Noongar Governance
Structure. As the Noongar Advisory Company will not be
established when the Nominations Committee is being

Clause Once Amended
be certified as eligible by the
Nominations Committee in accordance
with this clause 16.

16.3 Composition
(a)(ii) 1 person nominated by the Noongar
Relationship Committee (if any) who
must not be a current director or
employee of an Eligible Noongar Entity;

1.5

Selection Process
(c) When
selecting
the
Nominations
Committee members, the Trustee must
in consultation with the Noongar
Advisory Company (if any):
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No

Reference

Nature

19

Clause
22.1(a)(i)

Clarification

Trust Deed
Minor Amendments
Amendment
established, the Trustee will not be able to consult with the
Noongar Advisory Company when selecting the
Nominations Committee members.
Change:
“of the Trust” after the words “establish a wholly owned
subsidiary”.
Reason for Change:
This change makes sure that the Land Sub is owned by
the Noongar Boodja Trust, not the Professional Trustee
Company.
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Schedule
2.4

Clarification

Change:
Add “during the Start-Up Period” at the end of Clause
S2.4(b)
Clause S2.4(d)(i), change reference to clause S3.6(b)
(which does not exist). Correct reference is S2.4(b).

Clause Once Amended

22.1 Trustee to establish Land Sub and Land
Register
(a)(i) establish a wholly owned subsidiary of
the Trust to hold any interests or
Management Orders in land at all times on
bare trust for and on behalf of the Trustee
(Land Sub);
S2.4 Determining the CSC Regional Services
(b) The CSC must make the CSC Regional
Services available to the Regional
Corporations at no cost during the StartUp Period.

Amend clause (d)(ii) to:
“after the Start-Up Period, a Regional Corporation may
apply to the Trustee in accordance with clause 16 and the
Funding Guidelines for a Distribution of Operations
Funding to meet the Regional Corporation’s costs of
obtaining services that were previously provided by the
CSC without costs as CSC Regional Services.”

(d)(i) during the Start-Up Period and subject
to clause S2.4(b), the Trustee must not
make a Distribution to a Regional
Corporation to meet the cost of obtaining a
CSC Regional Service from a third party;
and

Reason for Change:
These amendments make the requirements around the
Central Services Corporation’s delivery of Regional

(d)(ii) after the Start-Up Period, a Regional
Corporation may apply to the Trustee in
accordance with clause 16 and the Funding
11

No

Reference

Nature

21

Schedule
3.2

Clarification

Trust Deed
Minor Amendments
Amendment
Services during Start-Up Period clearer. Particularly that
the Central Services Corporation will only provide Regional
Services to the Regional Corporations at no cost during
the Start-Up Period. Once the Start- Up Period ends, the
Regional Corporations may apply to the Trustee for
funding to source the Regional Services from either the
CSC or elsewhere.
Change:
Clause S3.2 should be renumbered as S3.2(a).
Insert a new sub clause S3.2(b) as follows:
“After the Start-Up Period, the Regional Corporation Core
Functions include obtaining the CSC Regional Services
relevant to the Region.”
Reason for Change:
This change makes it clear that Regional Corporations
must independently obtain the CSC Regional Services
after the Start-Up Period.
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Schedule
12.5

Definition

Change:
Extend the timeframe for the Trustee to refer a matter to
Expert determination from 30 days to 45 days.
Reason for Change:
This change provides more time for the Trustee to
potentially resolve a dispute using mediation. This change
makes the dispute resolution process the same as the
Professional Trustee Company’s other dispute resolution
processes.

Clause Once Amended
Guidelines for a Distribution of Operations
Funding to meet the Regional Corporation’s
costs of obtaining services that were
previously provided by the CSC without
costs as CSC Regional Services.

S3.2 Determining the Regional Corporation
Core Functions
(b) After the Start-Up Period, the Regional
Corporation Core Functions include
obtaining the CSC Regional Services
relevant to the Region.

S12.5 Expert Determination
(a)

If the Dispute is not resolved
following mediation in accordance
with clause 12.4 within 45 days
after the Trustee receives the
Dispute Notice, the Trustee must
refer the matter to Expert
determination by:
12

No
23

No
24

Reference
Schedule
13, para
2.2(a)

Reference
Clause 13.1

Nature
Typo

Trust Deed
Minor Amendments
Amendment
Remove Spacing between subclauses (vii) and (viii).

Nature
Limiting Trustee
liability

Clause Once Amended
NA

Security Deed
Key Amendments
Amendment
Change:
Insert “in its capacity as Trustee of the Trust”
after the words “The Trustee” at the beginning of
clause 13.1(a).
Reason for Change:
If the Settlement does not proceed or continue,
the WA Government has a right to be repaid
certain amounts. The Security Deed helps
protect the WA Government’s position in relation
to these payments.
The change in this clause makes sure that the
Trustee will not be personally liable to the WA
Government for these payments. Any payments
that the Trustee may have to make back to the
WA Government under this clause, will only
come from the assets in the Noongar Boodja
Trust.

Clause Once Amended
13.1 The Trustee indemnifies the State
(a)

The Trustee in its capacity as
Trustee of the Trust indemnifies
the State against a claim, action,
damage, loss, liability, cost,
charge, expense, outgoing or
payment that the State, a
Receiver or an Attorney pays,
suffers, incurs or is liable for
(except to the extent caused or
contributed by the wilful default,
fraud or gross negligence of the
State, Receiver or Attorney) ,
which relates to:
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Clause 17

Limiting Trustee
liability

Change:
Changing the heading in clause 17.1 to “State’s
costs and expenses”
Add new clause 17.4:
“17.4 Trustee’s costs and expenses
Before the Trustee pays to the State an ILUA
Termination Amount or an Indemnified Amount,
as the case may be, the Trustee may deduct
from the Secured Property its reasonable costs
and expenses of acting in accordance with and
complying with this Deed (other than costs
arising in respect of clauses 17.2 and 17.3), to
the extent those costs and expenses specifically
relate to the relevant ILUA Termination Event or
Indemnified Amount Notice the subject of the
payment to the State.”

17.4

Trustee’s costs and expenses
Before the Trustee pays to the State an
ILUA Termination Amount or an
Indemnified Amount, as the case may be,
the Trustee may deduct from the
Secured Property its reasonable costs
and expenses of acting in accordance
with and complying with this Deed (other
than costs arising in respect of clauses
17.2 and 17.3), to the extent those costs
and expenses specifically relate to the
relevant ILUA Termination Event or
Indemnified Amount Notice the subject of
the payment to the State

Reason for Change:
If the Settlement does not proceed or continue,
the Trustee’s costs of following the rules in the
Security Deed (before the Settlement ends) will
come out of the Noongar Boodja Trust.

14

