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     Plaintiffs-Appellees,  

  

   v.  

  

PLAINS ALL AMERICAN PIPELINE, 

L.P., a Delaware limited partnership; 

PLAINS PIPELINE, L.P., a Texas limited 

partnership,   

  

     Defendants-Appellants. 

 

Appeal from the United States District Court 

for the Central District of California 

Philip S. Gutierrez, District Judge, Presiding 

 

Argued and Submitted June 11, 2019 

Pasadena, California 

 

Before:  FERNANDEZ, WARDLAW, and BYBEE, Circuit Judges. 

 

Plains All American Pipeline, L.P. and Plains Pipeline, L.P. (Plains) appeal 

the district court’s certification of the Oil Industry subclass, which seeks recovery 

for economic injury suffered as a result of the shutdown of Plains’ crude oil 

pipeline (the Pipeline) after the May 2015 Santa Barbara oil spill.  Plains 

challenges the district court’s predominance determination under Federal Rule of 

Civil Procedure 23(b)(3).  We have jurisdiction under 28 U.S.C § 1292(e) and 

Federal Rule of Civil Procedure 23(f).  We review the district court’s decision to 

certify the class for an abuse of discretion.  Just Film, Inc. v. Buono, 847 F.3d 

1108, 1115 (9th Cir. 2017).  We reverse. 
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The district court abused its discretion by concluding that common issues 

predominate over individual questions for the class as currently defined.  The 

district court acknowledged that the class includes “a diverse collection of parties 

potentially scattered across the globe,” that some class members were not injured 

as a result of the shutdown, and that some of the “myriad businesses” potentially 

“were subject to varying factors other than the oil spill that might affect their 

success and profitability.”  However, the district court did not address how the 

scope of the class and the nature of the negligence claims at issue give rise to “non-

common, aggregation-defeating, individual issues” that will predominate over the 

common issues regarding Plains’ alleged negligence.  Tyson Foods, Inc. v. 

Bouaphakeo, 136 S. Ct. 1036, 1045 (2016). 

The class includes “[i]ndividuals and entities who were employed, or 

contracted, to work on or to provide supplies, personnel, or services for the 

operations of” the facilities reliant on the Pipeline.  Therefore the class embraces 

both members who provided core services or supplies to the facilities, as well as 

members who provided incidental, subcontracted services to the facilities, such as 

a pest control company or telecommunications provider.  The disparity in class 

members’ connection to the facilities and to Plains will require individuals to 

present varying evidence as to whether they suffered any economic injury, whether 

Plains was liable for that injury, and whether the economic loss doctrine bars 
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recovery.  These individualized inquiries go to key elements of the class’s claims, 

and the district court abused its discretion by concluding that this disparity would 

affect only damage calculations. 

Contrary to the district court’s conclusion, that class members have a 

contractual relationship with the facilities and were “exposed” to the Pipeline 

shutdown is not common proof that the class was impacted by Plains’ alleged 

misconduct.  See Just Film, 847 F.3d at 1120 (“To gain class certification, 

Plaintiffs need to be able to allege that their damages arise from a course of 

conduct that impacted the class.”).  The district court relied on inapposite cases in 

which exposure to the alleged misconduct was itself the injury or was the sole 

cause of the injury.  See, e.g., Torres v. Mercer Canyons Inc., 835 F.3d 1125 (9th 

Cir. 2016); Vaquero v. Ashley Furniture Indus., Inc., 824 F.3d 1150 (9th Cir. 

2016).  Here, causation and injury are necessary elements of the class’s claims, see 

Baptist v. Robinson, 49 Cal. Rptr. 3d 153, 167 (Ct. App. 2006); Redfearn v. Trader 

Joe’s Co., 230 Cal. Rptr. 3d 98, 111 (Ct. App. 2018), and, as the district court 

acknowledged, class members were subject to varying economic factors that could 

have caused their economic injury, to the extent they suffered an injury at all. 

Nor did Peter Rupert’s economic loss model provide common proof of 

causation and injury.1  Rupert’s model showed the Pipeline shutdown’s general 

                                           
1  The district court abused its discretion by failing to “judg[e] the 
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impact: a 34 percent decrease in employment in the local oil and gas industry due 

to the shutdown.  Accordingly, Rupert’s model indicates that many employees 

within the class likely were not injured.  See Mazza v. Am. Honda Motor Co., 666 

F.3d 581, 595–96 (9th Cir. 2012) (concluding that predominance was defeated 

because many class members were not injured).  Moreover, Rupert’s model does 

not address whether businesses within the class suffered any economic injury or 

whether the shutdown caused that injury.  See Just Film, 847 F.3d at 1120.  

Because individual class members will need to present varying evidence to 

demonstrate causation and injury in order to fill the gaps in Rupert’s model, 

common issues of fact do not predominate. 

The same individualized inquiries that predominate regarding causation and 

injury will predominate as to whether the economic loss doctrine bars the class’s 

negligence claims.  To prevail on their claims for economic injury, class members 

will be required to establish that they have a “special relationship” with Plains that 

gives rise to a duty of care to prevent economic harm.  See J’Aire Corp. v. 

Gregory, 598 P.2d 60, 63 (Cal. 1979).  California courts employ a multi-factor test 

to determine whether a special relationship exists which turns on, among other 

considerations, the degree of connection between the defendant and the alleged 

                                           

persuasiveness” of Rupert’s model and by failing to “resolve [the] factual disputes 

necessary” to determine whether the model provided common proof.  See Ellis v. 

Costco Wholesale Corp., 657 F.3d 970, 982–84 (9th Cir. 2011). 
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economic harm.  See S. Cal. Gas Leak Cases, 441 P.3d 881 (Cal. 2019); 

Quelimane Co. v. Stewart Title Guar. Co., 960 P.2d 513, 532–33 (Cal. 1998).  

Thus, the class members’ varying relationships with Plains and the fact some class 

members were not injured will require individualized consideration and proof to 

determine whether a special relationship exists.  That class members have 

“contractual relationships to the oil industry,” does not provide common proof of a 

special relationship because of these differences amongst class members.  See 

Quelimane, 960 P.2d at 532 (concluding that a “special relationship” could not 

solely be based on the fact that the defendants’ alleged misconduct affected the 

plaintiffs’ contracts with third parties).  

REVERSED.2 

                                           
2  The Chamber of Commerce of the United States’ motion for leave to file a 

brief as amicus curiae, Dkt. 20, is GRANTED. 
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United States Court of Appeals for the Ninth Circuit 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 

Information Regarding Judgment and Post-Judgment Proceedings 

Judgment 
• This Court has filed and entered the attached judgment in your case.

Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 
• The mandate will issue 7 days after the expiration of the time for

filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

(1) A. Purpose (Panel Rehearing):
• A party should seek panel rehearing only if one or more of the following

grounds exist:
► A material point of fact or law was overlooked in the decision;
► A change in the law occurred after the case was submitted which

appears to have been overlooked by the panel; or
► An apparent conflict with another decision of the Court was not

addressed in the opinion.
• Do not file a petition for panel rehearing merely to reargue the case.

B. Purpose (Rehearing En Banc)
• A party should seek en banc rehearing only if one or more of the following

grounds exist:
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► Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or

► The proceeding involves a question of exceptional importance; or
► The opinion directly conflicts with an existing opinion by another

court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:
• A petition for rehearing may be filed within 14 days after entry of

judgment. Fed. R. App. P. 40(a)(1).
• If the United States or an agency or officer thereof is a party in a civil case,

the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

• If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

• An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
• A petition should contain an introduction stating that, in counsel’s

judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
• The petition shall not exceed 15 pages unless it complies with the

alternative length limitations of 4,200 words or 390 lines of text.
• The petition must be accompanied by a copy of the panel’s decision being

challenged.
• An answer, when ordered by the Court, shall comply with the same length

limitations as the petition.
• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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• The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

• You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 
• The Bill of Costs must be filed within 14 days after entry of judgment.
• See Form 10 for additional information, available on our website at

www.ca9.uscourts.gov under Forms.

Attorneys Fees 
• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees

applications.
• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms

or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari 
• Please refer to the Rules of the United States Supreme Court at

www.supremecourt.gov

Counsel Listing in Published Opinions 
• Please check counsel listing on the attached decision.
• If there are any errors in a published opinion, please send a letter in writing

within 10 days to:
► Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123

(Attn: Jean Green, Senior Publications Coordinator);
► and electronically file a copy of the letter via the appellate ECF system by using

“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs
Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)): 

I swear under penalty of perjury that the copies for which costs are requested were 
actually and necessarily produced, and that the requested costs were actually 
expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED 
(each column must be completed)

DOCUMENTS / FEE PAID No. of 
Copies

Pages per 
Copy Cost per Page TOTAL 

COST

Excerpts of Record* $ $

Principal Brief(s) (Opening Brief; Answering 
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; 
Intervenor Brief)

$ $

Reply Brief / Cross-Appeal Reply Brief $ $

Supplemental Brief(s) $ $

Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: $

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) + 
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:  
No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10); 
TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2018
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