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PRELIMINARY 
 

If you are in any doubt about the contents of this document, you should consult your stockbroker, bank 

manager, solicitor, professional accountant or other professional adviser. 

  

This document has been prepared in connection with an offer of Shares which may be issued on any 

Dealing Day at the Subscription Price and may be redeemed on any Dealing Day at the Redemption 

Price in the manner described in Section 9 - ‘Investing in the Fund’. 

 

The Directors of Optimal Japan Long Fund, whose names appear in Section 5 - ‘Directors’ accept 

responsibility for the information contained in this Placing Memorandum.  To the best of the knowledge 

and belief of the Directors (who have taken all reasonable care to ensure that such is the case) the 

information contained in this Placing Memorandum is in accordance with the facts and does not omit 

anything likely to affect the import of such information. 

 

No action has been taken to permit the distribution of this Placing Memorandum in any jurisdiction where 

action would be required for such purpose.  Accordingly, no person receiving a copy of this Placing 

Memorandum and/or an Application Form in any territory may treat the same as constituting an invitation 

to him to purchase or subscribe for Shares nor should he in any event use such an Application Form 

unless in the relevant territory such an invitation could lawfully be made without compliance with any 

registration or other legal requirement. 

 

Cayman Islands 

 

No offer or invitation to subscribe for Shares may be made to the public in the Cayman Islands. 

 

United States 

 

The Shares have not been registered under the United States Securities Act of 1933 and are not being 

offered in the United States of America, nor may they be directly or indirectly offered or sold in the United 

States of America or in its territories or possessions or areas subject to its jurisdiction or to or for the 

benefit of nationals, citizens or residents thereof or persons who are normally resident therein (including 

the estate of such person and corporations or partnerships created or organised therein) ("United States 

Persons"), except pursuant to an exemption available under the United States Securities Act of 1933. 

 

Japan 

 

The Shares have not been and will not be registered under the Securities and Exchange Law of Japan 

and, accordingly, no Shares may be offered or sold, directly or indirectly, in Japan or to, or for the benefit 

of, any Japanese person or to others for re-offering or resale, directly or indirectly, in Japan or to any 

Japanese person except under circumstances which will result in compliance with all applicable laws, 

regulations and guidelines promulgated by the relevant Japanese governmental and regulatory 

authorities and in effect at the relevant time.  For this purpose, “Japanese person” means any person 

resident in Japan, including any corporation or other entity organised under the laws of Japan. 

 

United Kingdom 

 

The Company is an unregulated collective investment scheme for the purposes of the Financial Services 

and Markets Act 2000 (the “FSMA”).  The promotion of the Company or the Fund and the distribution of 

this Placing Memorandum are accordingly restricted by law. 

 

This Placing Memorandum is directed at persons to whom it may lawfully be communicated under (i) the 

FSMA (Promotion of Collective Investment Schemes) (Exemptions) Order 2001; (ii) Annex 5 to Chapter 3 

of the Conduct of Business Rules published by the FSA; or (iii) otherwise. 
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This Placing Memorandum is exempt from the scheme promotion restriction on the communication of 

invitations or inducements to participate in unregulated collective investment schemes (in Section 238 of 

the FSMA) on the grounds that it is being issued to and/or directed at only the types of person referred to 

above.  Shares are only available to such persons and this Placing Memorandum must not be relied or 

acted upon by any other persons. 

 

In circumstances where this Placing Memorandum has been issued to a person authorized and regulated 

by the FSA, any onward transmission of this Placing Memorandum will constitute a financial promotion 

communicated by such person. Such onward transmission is only permitted provided that such 

authorized person identifies itself as the communicator of the financial promotion. In all other 

circumstances, onward transmission of this Placing Memorandum in the United Kingdom is not permitted 

and may contravene the provisions of FSMA. 

 

Persons who invest in the Fund without taking advice from a person authorised under the FSMA will not 

benefit from the protections offered by the UK regulatory system to private customers, will not be able to 

complain to the UK Financial Ombudsman Service and will not be eligible for compensation under the UK 

Financial Services Compensation Scheme. 

 

Hong Kong 

 

Warning: The contents of this document have not been reviewed by any regulatory authority in Hong 

Kong.  You are advised to exercise caution in relation to the offer.  If you are in any doubt about any of 

the contents of this document, you should obtain independent professional advice. 

 

Unless otherwise permitted to do so by the securities laws of Hong Kong, no person may issue or cause 

to be issued in Hong Kong this Memorandum or any other information, advertisement or document 

relating to the shares to anyone other than to a person who is defined as a "professional investor" for the 

purposes of the Securities and Futures Ordinance of Hong Kong (the "SFO") or where such investor falls 

within the category of investor to whom a private offering may be made pursuant to the Companies 

(Amendment) Ordinance 2004 of Hong Kong.  "Professional investors" include Hong Kong and overseas 

licensed intermediaries, banks, insurance companies, certain high net worth entities and other persons 

who may otherwise fall within the definition of a "professional investor" set out in Schedule 1 of the SFO. 

 

Ireland 

 

Shares in the Company may not be offered or sold by any person in Ireland otherwise than in a manner 

that does not constitute an offer for sale to the public within the meaning of Section 362 of the Companies 

Act, 1963 of Ireland or in any way which would require the publication of a prospectus under or in 

accordance with the European Communities (Transferable Securities and Stock Exchange) Regulations, 

1992. 

 

Singapore 

 

The offer which is the subject of this Placing Memorandum is not allowed to be made to the retail public. 

This Placing Memorandum is not a prospectus as defined in the Securities and Futures Act, Chapter 289 

of Singapore (the “SFA”). Accordingly, statutory liability under the SFA in relation to the content of 

prospectuses would not apply. You should consider carefully whether the investment is suitable for you. 

 

The offer of invitation which is the subject of this Placing Memorandum may also be made to the 

institutional investors specified in Section 304 of the SFA. 

 

This Placing Memorandum and any other document or material in connection with the offer or sale, or 

invitation for subscription or purchase, of the Shares may not be circulated or distributed, nor may the 

Shares be offered or sold, or be made the subject of an invitation for subscription or purchase, whether 

directly or indirectly, to persons in Singapore other than (i) to an institutional investor under Section 304 of 
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the SFA, (ii) to a relevant person, or any person pursuant to Section 305(2), and in accordance with the 

conditions, specified in Section 305 of the SFA or (iii) otherwise pursuant to, and in accordance with the 

conditions of, any other applicable provision of the SFA. 

 

Where Shares are subscribed or purchased under Section 305 by a relevant person which is: 

 

(a) a corporation (which is not an accredited investor) the sole business of which is to hold 

investments and the entire share capital of which is owned by one or more individuals, each of 

whom is an accredited investor; or 

 

(b) a trust (where the trustee is not an accredited investor) whose sole purpose is to hold 

investments and each beneficiary is an accredited investor, 

 

shares, debentures and units of shares and debentures of that corporation or the beneficiaries’ rights and 

interest in that trust shall not be transferable for 6 months after that corporation or that trust has acquired 

the Shares under Section 305 except: 

 

(1) to an institutional investor or to a relevant person, or to any person pursuant to an offer that is 

made on terms that such rights or interest are acquired at a consideration of not less than 

S$200,000 (or its equivalent in a foreign currency) for each transaction, whether such amount is 

to be paid for in cash or by exchange of securities or other assets; 

 

(2) where no consideration is given for the transfer; or 

 

(3) by operation of law. 

 

The offer or invitation of the Shares is regulated by the Cayman Islands Monetary Authority under the 

Mutual Funds Law (as amended) of the Cayman Islands.  The contact details of the Cayman Islands 

Monetary Authority are as follows: 

Address: P.O.Box 10052 APO 

Elizabethan Square 

80e Shedden Road 

Grand Cayman 

Cayman Islands   BWI 

Telephone No.: 345 949 7089 

Facsimile No.: 345 946 4320 

 

Optimal Fund Management Pty Limited, being the Manager, is regulated by the Australian Securities and 

Investments Commission (“ASIC”).  The contact details of ASIC are as follows: 

Address: Level 5 

 100 Market Street 

 Sydney NSW 2000 

 Australia  

Telephone No.: +61 2 9911 2000 

 Facsimile No.: +61 2 9911 2414 

 

State Street Bank and Trust Company being the Custodian, is incorporated in the United States. 
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Canada 

 

The distribution of the Shares in Canada is being made only on a private placement basis to residents of 

Canada and is exempt from the requirement that the Company prepare and file prospectuses with the 

relevant securities regulatory authorities in Canada. The Company is not a reporting issuer in any 

province or territory in Canada and its securities are not listed on any stock exchange in Canada, nor 

does the Company intend to become a reporting issuer or to list its securities on any stock exchange in 

Canada. Accordingly, any resale of Shares must be made in accordance with applicable securities laws. 

which may require resales to be made in accordance with exemptions from the registration and 

prospectus requirements. 

 

Canadian tax consideration and eligibility for investment: Information in this Placing Memorandum has not 

been prepared with regard to matters which may be of particular concern to Canadian purchasers and 

accordingly should be read with this fact in mind. In particular, no information has been provided on 

Canadian or foreign income tax considerations which might be relevant to Canadian purchasers. 

Prospective purchasers of Shares should consult their own legal and tax advisers with respect to the 

Canadian tax consequences of an investment in Shares in their particular circumstances and with respect 

to the eligibility of Shares for investment by the purchaser under relevant Canadian legislation.  Canadian 

investors are required to refer to the ‘Supplement for Canadian Investors to the Optimal Japan Long Fund’ 

for a complete discussion of the additional disclosures relating to them. 

 

Investors should also be aware that, pursuant to rules proposed by the US Financial Crimes Enforcement 

Network (“FinCEN”) of the US Treasury in accordance with the Uniting and Strengthening America by 

Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (also known as the 

“USA Patriot Act”), if any US Person is permitted to invest in the Company, notice of the existence of and 

information in relation to the Company will need to be given to FinCEN.  The Company will be required to 

implement an internal anti-money laundering compliance program, which will be subject to inspection by 

FinCEN if it so chooses and information obtained as part of the Company’s anti-money laundering 

procedures (including records of the Company) may be disclosed to FinCEN during the inspection 

process. 

 

The Company may require the redemption or transfer of Shares held by any person in breach of any law 

or requirement of any country or governmental authority or by any person or persons in circumstances 

which, in the opinion of the Directors, might result in the Company incurring any liability to taxation or 

suffering any other pecuniary disadvantage which the Company might not otherwise have incurred or 

suffered. 

 

Any information given or representation made by any dealer, salesman or other person and (in either 

case) not contained herein should be regarded as unauthorised and, accordingly, should not be relied 

upon.  Neither the delivery of this Placing Memorandum nor the offer, issue or sale of Shares shall, under 

any circumstances, constitute a representation that the information contained in this Placing 

Memorandum is correct as of any time subsequent to the date hereof. 

 

Potential subscribers of Shares should inform themselves as to (a) the possible tax consequences, (b) 

the legal requirements and (c) any foreign exchange restrictions or exchange control requirements which 

they might encounter under the laws of the countries of their citizenship, residence, incorporation or 

domicile and which might be relevant to the subscription, holding, or disposal of  Shares. 

 

This Placing Memorandum is intended solely for the use of the person to whom it has been delivered for 

the purpose of evaluating a possible investment by the recipient in the Shares described herein, and is 

not to be reproduced or distributed to any other persons (other than professional advisors of the 

prospective investor receiving this Placing Memorandum). 
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KEY FEATURES 
 

The Company and the Fund 

 

Optimal Japan Long Fund is an exempted company incorporated with limited liability in the Cayman 

Islands on 20 January 2004.   

 

The Company may issue shares in different classes in relation to the Company, which may be subject to 

different terms with regard to fees, dealing procedures or otherwise provided that the terms of issue of 

any new class do not abrogate or vary the rights of holders of any existing class of shares in issue.  The 

Directors have no current intention to establish new sub-funds or classes of shares in future. 

 

Investment Objective  

 

The primary investment objective of the Fund is to invest in the Master Fund.  The primary investment 

objective of the Master Fund is to seek to achieve returns above those of the Topix Index through 

investing in quoted securities issued by Japanese companies in Japan and other jurisdictions.  

Investments by the Master Fund will be predominantly in equities but may include equity derivatives and 

foreign exchange contracts. Whilst the Investment Manager seeks to achieve positive returns for the 

Master Fund, the control of risk is central to the Investment Manager's investment strategy outlined. 

 

For details see Section 2 - ‘Investment Objective'. 

 

Investment Manager 

 

The Investment Manager is Optimal Fund Management Pty Limited ("OFM"), a company established in 

Australia and majority owned by Warwick Johnson.   

 

OFM has the right to manage separate mandates with the same or similar strategy that might have 

liquidity and fee terms that differ from those of the Fund. 

 

OFM and/or its directors, employees, related entities and connected persons may purchase Shares.  

OFM (or its principals) may use part of the performance fees received from the Company in relation to the 

performance of the Fund to purchase Shares from time to time. 

 

Dealing in the Shares 

 

Shares will be available for subscription, and may be redeemed, on each Dealing Day at prices based on 

the Net Asset Value per Share.  Redemption proceeds will be paid to redeeming Shareholders as soon 

as practicable, and in any event within one month from the relevant Dealing Day or, if later, upon the 

receipt of complete and original redemption documentation by the Administrator. 

 

The base currency of the Fund for the purposes of preparing the books and records of the Fund is US 

Dollars. 

 

Management Fees 

 

The Investment Manager will receive a fee currently at the rate of one per cent (1%) per annum of the 

value of the Fund's net assets as at each Valuation Point and payable monthly in arrears.  In addition, the 

Investment Manager is entitled (if applicable) to a Performance Fee payable by each Shareholder. 

 

The Investment Manager may, in its discretion, reduce or waive any Management Fees at any time, 

including in particular during any wind-down of the Company’s business. 
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The objective of the Directors is to levy a Performance Fee only if the return of an investment in the Fund 

over a Performance Period is both positive and in excess of the return of the Topix Index (in USD) over 

the same period.   

 

A Performance Period is a financial year, or the period from the investment date to the end of the financial 

year in which the investment was made, or the period from the beginning of a financial year to the 

redemption date within that financial year where the Shares are redeemed during the course of a financial 

year. 

 

The Performance Fee calculation that will be applied can be expressed as follows: 

 

Performance Fee per Share = 20% x (period end NAV per Share - Benchmark NAV per Share);  

 

Where the Benchmark NAV per Share equals the greater of: 

 

i) High Water Mark of the relevant Share; and 

ii) Threshold Return (being the NAV per Share at the beginning of the period plus the positive Topix 

return in US Dollars for the relevant Performance Period) 

 

The High Water Mark is the greater of i) the Net Asset Value of the relevant Share at the time of issue; 

and ii) the highest Net Asset Value per Share in respect of which a Performance Fee has been paid in 

any previous Performance Period during which such Share was in issue. 

 

By using the High Water Mark, no investment will be charged a Performance Fee “twice” and by using the 

Threshold Return, no Performance Fee is payable unless the investment return over the relevant 

Performance Period has also exceeded that of the Topix Index.  It is only on that excess return portion 

that the Performance Fee of 20% is paid. Payment of the Performance Fee comes at the investment level 

(not Fund level) and is effected by the compulsory redemption of Shares by the investor, so that investors 

bear fees on the performance of their own holdings, rather than on the performance of the Fund as a 

whole. 

 

The Performance Fee will be payable annually in arrears (or upon redemption of Shares part way through 

a year) calculated on a Share-by-Share basis so that each Share is charged a Performance Fee which 

equates precisely with that Share’s performance.  The Performance Fee due in respect of all the Shares 

held by each Shareholder shall accrue as an Equalisation Credit in respect of that Shareholder and 

subject to equalisation adjustment the details of which are set out in the Section 16.1 ‘Investment 

Manager’s Fees’.  
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DEFINITIONS 
 

“Accredited Investor" a Permitted US Person qualifies as an "Accredited Investor" (as 

such term is defined in Regulation D promulgated by the United 

States Securities and Exchange Commission (the "SEC") under 

the United States Securities Act of 1933, as amended (the 

"1933 Act")) if such Permitted US Person is: 

 

(A) A trust with assets in excess of $5,000,000, not formed 

for the specific purpose of acquiring Shares, whose 

investment decisions are made by a person or persons 

who have such knowledge and experience in financial 

and business matters that such person or persons is or 

are capable of evaluating the merits and risks of the 

prospective investment;  

 

(B) An organization described in Section 501(c)(3) of the 

Code, corporation, Massachusetts or similar business 

trust, or partnership, having total assets in excess of 

$5,000,000, which was not formed for the specific 

purpose of acquiring Shares; or 

 

(C) An entity in which all of the equity owners are: (i) natural 

persons each of whom either (a) currently has a net 

worth in excess of $1,000,000, and/or (b) had individual 

income in excess of $200,000 in each of the two most 

recent years or joint income with that person's spouse in 

excess of $300,000 in each of those years and has a 

reasonable expectation of reaching the same income 

level in the current year; and/or (ii) entities described in 

paragraph (A) or (B) above; 

 

“Administrator” Apex Fund Services Ltd. in its capacity as administrator to the 

Company; 

 

"Administration Agreement" the agreement referred to in paragraph 1(c) under Section 17 -

‘General Information‘ by which the Company and the Master 

Fund has appointed the Administrator to act as administrator of 

the Company and the Master Fund; 

 

"Articles" the Articles of Association of the Company; 

 

"Benchmark NAV per Share"  equals the greater of the High Water Mark of the relevant Share 

and the Threshold Return; 

 

"Business Day" means any day (except Saturday) on which banks in Australia 

are open for normal banking business;  

 

"Company" Optimal Japan Long Fund; 

 

"Cash Custodian" DBS Bank (Hong Kong) Ltd. in its capacity as cash custodian to 

the Company; 

 

"CIMA" means the Cayman Islands Monetary Authority; 
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"Custodian" State Street Bank and Trust Company in its capacity as 

custodian to the Master Fund; 

 

"Custodian Agreement" the agreement referred to in paragraphs 1(d) under Section 17 -

‘General Information‘ by which the Master Fund has appointed 

the Custodian to act as the custodian to the Master Fund;  

 

"Dealing Day" the first Business Day in each week and the first Business Day 

in each month, except where the first Business Day in a month 

falls on the second Business Day in a week, in which event the 

first Business Day of that week shall be the month end Dealing 

Day,or such other Business Day or Business Days as the 

Directors may from time to time prescribe; 

 

"Directors" the Directors of the Company; 

 

"Equalisation Credit" means, in relation to each Shareholder, the amount of 

Performance Fee payable by that Shareholder in respect of the 

Shares held by such Shareholder;   

 

“Foreign exchange rate” Reuters 4pm UK time closing spot rate; 

 

"Fund" Optimal Japan Absolute Long Fund - Offshore Feeder; 

 

“High Water Mark” in relation to a Share, the greater of (i) the Net Asset Value of 

that Share at the time of issue; and (ii) the highest Net Asset 

Value per Share in respect of which a Performance Fee has 

been paid at the end of any previous Performance Period 

during which such Share was in issue; 

 

"Investment Manager" Optimal Fund Management Pty Limited; 

 

"Management Agreements" the agreements referred to in paragraphs 1(a) and (b) in 

Section 17 - ‘General Information’ by which the Company and 

the Master Fund have appointed the Investment Manager to 

manage the investments and affairs of the Company and the 

Master Fund respectively; 

 

"Management Share" a Management Share having a nominal value of US$1.00 in the 

share capital of the Company; 

 

“Master Fund” Optimal Japan Absolute Long Master Fund, an exempted 

company incorporated with limited liability in the Cayman 

Islands; 

 

"Net Asset Value" or "NAV" the net asset value of the Fund or, as the context may require, 

of a Share, calculated in accordance with the Articles; 

 

"Participating Share" a redeemable participating share having a nominal value of 

US$0.001 in the share capital of the Company; 

 

“Performance Fee” the performance fee payable to the Investment Manager by 

each Shareholder and calculated as set out more particularly in 

Section 15.1 - ‘Investment Manager’s Fees’; 
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"Performance Period" for each Share is, in the case of the first Performance Period of 

such Share, the period commencing on the date the Share is 

issued and ending at the close of business on the first to occur 

of (1) or (2) below, and thereafter, is each period commencing 

as of the day following the last day of the preceding 

Performance Period for the relevant Share and ending as of the 

close of business on the next to occur of (1) each December 31; 

or (2) the date the Share is redeemed; 

 

"Permitted US Person" any US Person that qualifies as an Accredited Investor and 

Qualified Purchaser and is generally exempt for U.S. Federal 

income tax; 

 

"Qualified Holder" any non-US Person or Permitted US Person, other than (i) any 

such Person (including any individual, corporation or entity) 

which cannot acquire or hold Shares without violating laws or 

regulations applicable to it or (ii) a custodian, nominee, or 

trustee for any person described in (i); 

 

"Qualified Purchaser" a Permitted US Person qualifies as a "Qualified Purchaser" (as 

such term is defined in Section 2(a)(51)(A) of the United States 

Investment Company Act of 1940, as amended, and the rules 

promulgated thereunder by the SEC (the "ICA")) if such 

Permitted US Person is: 

 

(A) a company that owns not less than $5,000,000 in 

Investments (as defined in Rule 2a51-1(b) promulgated 

by the SEC under the ICA) and that is owned directly or 

indirectly by or for 2 or more natural persons who are 

related as siblings or spouse (including former spouses), 

or direct lineal descendants by birth or adoption, spouses 

of such persons, the estates of such persons, or 

foundations, charitable organizations, or trusts 

established by or for the benefit of such persons; 

 

(B) a trust that is not covered by paragraph (A) above and 

that was not formed for the specific purpose of acquiring 

the Shares, as to which the trustee or other person 

authorized to make decisions with respect to the trust, 

and each settlor or other person who has contributed 

assets to the trust, is a Qualified Purchaser; 

 

(C) a person, other than a natural person, acting for its own 

account or the accounts of other Qualified Purchasers, 

who in the aggregate owns and invests on a discretionary 

basis, not less than $25,000,000 in Investments; or 

 

(D) any company that is beneficially owned solely by: (i) 

natural persons who own not less than $5,000,000 in 

Investments (including Investments held jointly with a 

spouse or Investments in which a person shares with the 

spouse a community property or other similar shared 

ownership interest); or (ii) entities satisfying the 

requirements in paragraph (A), (B) or (C) above; 
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"Redemption Dealing Deadline" 4:00 p.m. Australian EST on the Business Day immediately 

preceding the relevant Dealing Day or such later time and/or 

date as the Directors may agree in their discretion, whether 

generally or in a particular case; 

 

"Redemption Price" the price, calculated in the manner described in Section 16.5 -

 ’Subscription and Redemption Prices’ at which Shares will be 

redeemed; 

 

 "Share" or “Shares” a participating redeemable share or shares relating to the Fund 

having a nominal value of US$0.001 in the share capital of the 

Company; 

 

"Shareholders" persons registered as holders of Shares; 

 

"Subscription Dealing Deadline" 4.00 p.m. Australian EST on the Business Day immediately 

prior to the relevant Dealing Day or such later time and/or date 

as the Directors may agree in their discretion, whether generally 

or in a particular case; 

 

"Subscription Price" the price, calculated in the manner described in Section 16.5 –

‘Subscription and Redemption Prices’ at which Shares will be 

issued; 

 

"Topix Index" the price index also known as the “Tokyo Price Index”, which is 

a capitalization-weighted index of all the companies listed on 

the First Section of the Tokyo Stock Exchange; 

 

"Threshold Return" of a Share in respect of a Performance Period is equal to the 

Net Asset Value of that Share at the end of the previous 

Performance Period (or, in the case of the first Performance 

Period of a Share, the time of issue of that Share) increased by 

the positive percentage return in USD of the Topix Index for the 

relevant Performance Period;  

 

"US Dollars" or "US$" the lawful currency of the United States of America; 

 

"US Person" with respect to individuals, any U.S. citizen (and certain former 

U.S. citizens) or "resident alien" within the meaning of U.S. 

Federal income tax laws as in effect from time to time.  

Currently, the term "resident alien" is defined under U.S. 

Federal income tax laws to generally include any individual who: 

(i) holds an Alien Registration Card (a "green card") issued by 

the U.S. Citizenship and Immigration Services (f/k/a the U.S. 

Immigration and Naturalization Services); or (ii) meets a 

"substantial presence" test.  The "substantial presence" test is 

generally met with respect to any current calendar year if: (i) the 

individual was present in the U.S. on at least thirty-one (31) 

days during such year; and (ii) the sum of the number of days 

on which such individual was present in the U.S. during the 

current year, 1/3 of the number of such days during the first 

preceding year, and 1/6 of the number of such days during the 

second preceding year, equals or exceeds 183 days.  With 

respect to persons other than individuals, the term "US Person" 

means: (i) a corporation or partnership created or organized in 
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the United States or under the laws of the United States or any 

U.S. state, territory or possession; and (ii) a trust or estate 

which is subject to U.S. tax on its worldwide income from all 

sources or has any beneficiaries or trustees that are US 

Persons; 

 

"Valuation Point" the close of business in the last relevant market to close on the 

Business Day immediately prior to each Dealing Day or such 

other time on such day or days as the Directors may from time 

to time prescribe. 
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1. INTRODUCTION 
 

Optimal Japan Long Fund is an exempted company incorporated with limited liability on 20 January 2004 

in the Cayman Islands.   

 

The Directors may issue new classes of Participating Shares in the Company without the consent of 

Shareholders provided that the terms of the issue of any new class do not abrogate or vary the rights of 

holders of Shares of any existing class then in issue. The Fund currently has one class of shares.   

 

The Directors have no current intention to establish new sub-funds or an additional class of shares in 

future. 

 

 

2. INVESTMENT OBJECTIVE 
 

2.1 Structure 

 

The Company is an exempted company constituted by memorandum and articles of association and 

governed by the laws of the Cayman Islands. 

 

 

2.2 Investment Objective of the Master Fund 

 

The Fund will operate as a feeder fund to the Master Fund, an exempted company constituted by 

memorandum and articles of association and governed by the laws of the Cayman Islands.  As such, all 

or substantially all, of the assets of the Fund will be invested in the Master Fund.   

 

The Investment Manager and the Administrator will both act in those respective capacities for the Fund 

and the Master Fund.  The investment strategy, investment restrictions, borrowing policy and short selling 

policy of the Master Fund (which will apply indirectly to the Fund as it operates as a feeder fund) are set 

out below. 

 

The Master Fund’s principal investment objective is to seek to achieve returns above those of the Topix 

Index through investing in quoted securities issued by Japanese companies in Japan and other 

jurisdictions.  Investments will be predominantly in equities but may include equity derivatives and foreign 

exchange contracts.  The control of risk is central to the Investment Manager's investment strategy of 

seeking to achieve positive returns as outlined below.  

 

 

2.3 Investment Strategy of the Master Fund 

 

The core strategy of the Master Fund is to construct a portfolio of quoted shares of companies priced in 

the market at levels that do not adequately reflect their underlying value.  Due to what the Investment 

Manager believes to be the broadly positive medium-term outlook for Japanese equities, the Master Fund 

will usually be fully invested. To preserve gains however, the Investment Manager will raise cash levels 

when deemed necessary and may also sell stock index futures in order to reduce the Master Fund’s 

market exposure. Index futures will not be used to increase the Master Fund’s exposure. 
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2.4 Investment Analysis and Process of the Master Fund 

 

The Investment Manager relies principally on a modified discounted cash-flow analysis, testing its own 

assumptions against the market consensus. Other measures of value, such as price-to-book and price-to-

earnings ratios, are also used in gauging how an equity is priced both relative to its own history and 

relative to competing assets, such as bonds and money-market instruments.  Breaking down the market's 

apportionment of value in a stock between earnings from existing assets and those from future 

investments also highlights disparities in value. 

 

The Investment Manager seeks to achieve a detailed understanding of the risk factors (such as earnings 

growth expectations and economic sensitivities) in individual stocks and uses a variety of quantitative 

techniques to further this understanding.  

 

Although the investment decision-making process incorporates various quantitative valuation methods, 

the Investment Manager is committed to making regular contact with the management of target 

companies to help make subjective judgments on their business strategies and prospects.  The 

Investment Manager believes this is particularly relevant in today's Japanese business environment, as 

management ability and attitudes vary widely.  

 

 

2.5 Investment Tools of the Master Fund 

 

The Master Fund may also be leveraged up to a maximum of 25% of latest available net asset value of 

the Master Fund either as a means to effectively increase the Master Fund’s exposure to price changes in 

markets or to provide temporary liquidity to meet redemptions. 

 

Foreign exchange contracts will be used solely to preserve the value of the Master Fund’s assets in US 

Dollars; the Investment Manager does not intend to actively trade in the foreign exchange markets. 

 

 

2.6 Investment Implementation of the Master Fund 

 

Warwick Johnson (the director of the Investment Manager primarily responsible for the day to day 

implementation of the above investment strategies) is based in Sydney.  He spends considerable time in 

Japan and visits on a regular basis.  

 

In addition to the team based in Sydney, the Investment Manager currently has a Japanese 

representative based in Tokyo who undertakes investment research services.  The representative’s role 

is to (i) monitor the market (ii) gather investment information through contact with industry analysts, 

independent researchers and individual companies and (iii) conduct research and analysis to augment 

the Investment Manager’s decision-making, both qualitatively and quantitatively.  

 

The Investment Manager believes that by having senior investment staff at a distance from the daily 

market 'noise', combined with input from Tokyo, allows it to select and analyse investments for the Master 

Fund more objectively and critically than might be the case if all staff were in one location or the other. 

The Investment Manager also believes that by having two teams in the same time zone monitoring the 

market ‘real-time’, in ongoing contact with one another during regular business hours, it has a much 

greater ability to maintain a reliable sense of the market than if it operated from a different time zone to 

the Tokyo market.  All trading by the Master Fund is handled from the Sydney office. 
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3. INVESTMENT RESTRICTIONS OF THE MASTER FUND 
 

The directors of the Master Fund have resolved that the following investment restrictions shall be applied 

in managing the assets of the Master Fund: 

 

 securities acquired by the Master Fund will be listed on an established stock exchange or dealt in 

on an established over-the-counter market provided however that the Master Fund may invest 

not more than 10 per cent of the Master Fund’s gross assets in securities which in the opinion of 

the Investment Manager are likely to be listed within 6 months of the purchase thereof; 

 

 not more than 10 per cent of the Master Fund's gross assets may be invested in the securities of 

any one company; 

 

 the Master Fund will not hold more than 10 per cent of any class of security issued by a single 

issuer or take legal or management control of any investee company; 

 

 the Master Fund will not invest in real property or physical commodities. 

 

The above restrictions are measured at the time of acquisition of an investment by the Master Fund.  The 

limits shall not be treated as being exceeded if exceeded as a result of movements in the relative value of 

investments of the Master Fund after their acquisition or the exercise of rights arising in respect of such 

investments.  The investment restrictions may be changed by the directors of the Master Fund on giving 

one month's notice to Shareholders.  If there is a breach of any of the investment restrictions the 

Investment Manager shall as soon as reasonably practicable take such steps to remedy the breach as it 

considers appropriate, having regard to the interests of the Master Fund and its shareholders, but neither 

the directors of the Master Fund nor the Investment Manager shall be under any further liability in respect 

of the breach. 

 

 

 

4. BORROWING POLICY OF THE MASTER FUND 
 

The Master Fund is authorised to borrow for the account of the Fund up to a maximum of 25 per cent of 

the latest available net asset value of the Master Fund prior to the borrowing in order to enhance its 

investment leverage and to fund redemption requests and expenses, as may be determined by the 

Investment Manager from time to time.  However, it is not expected that the Master Fund’s borrowings will 

be at the maximum level under normal circumstances. 

 

The total leverage for the account of the Master Fund through borrowing may not exceed 25 per cent of 

the latest available net asset value of the Master Fund. 

 

 

 

5. DIRECTORS 
 

The Directors of the Company and of the Master Fund are as follows: 

 

Warwick Johnson (Australian), whose biographical details are set out Section 6 - ’Investment Manager’. 

 

Eric Lucas (Australian) is Chief Executive Officer of Spring Investment Co,. Ltd., a Japan-based real 

estate asset management and investment company.  Eric established the company (formerly called 

Babcock & Brown Co., Ltd.) in 1998 and became its largest shareholder when the company was acquired 

from the Babcock & Brown Group in April 2009. 
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Eric first lived in Japan from 1985, working at the major Japanese law firm of Anderson Mori and 

Rabinowitz. In 1987, Eric was hired by Babcock & Brown in the U.S. and continued living in Japan until 

1992 on secondment representing Babcock & Brown in its Japanese joint venture, Nomura Babcock & 

Brown, where he specialised in structured finance.   

 

After several years at Babcock & Brown’s San Francisco then global head office from 1993, Eric returned 

to Tokyo in 1998.  In July 2006, Eric was appointed Global Head of Real Estate at Babcock & Brown. He 

left Babcock & Brown in April 2009.  

 

From 2005 until April 2009 Eric was Managing Director of the ASX-listed Babcock & Brown Japan 

Property Trust, now known as Astro Japan Property Trust. Since his resignation he has continued to 

serve as the Senior Advisor to the Board.  

 

Eric holds a law degree from the University of Melbourne in Australia. 

 

Paul Henry Smith (British) is a qualified Chartered Accountant, a Chartered Financial Analyst and is a 

history graduate of Merton College, Oxford University with over 20 years’ experience in the fund 

management and fund administration industries.  He was Group Managing Director for Ermitage 

International in both London and Paris where he oversaw the development of fund management, 

insurance broking and fund administration services as well as responsibility for all aspects of the business.  

Subsequently he was responsible for the global strategy of the Bank of Bermuda’s fund administration 

business which became the second largest global hedge fund administrator under his stewardship.  Mr 

Smith then became responsible for the strategic direction of HSBC’s Alternative Fund Services’ business 

unit.  In 2007 he founded Asia Alternative Asset Partners based in Hong Kong which specialises in Asian 

alternative asset management. 

 

He is currently the Asia Region Managing Director of the CFA Institute. 

 

David FitzHerbert (Irish) received his degree from Oxford University in Philosophy Politics and 

Economics in 1978. He joined Hambros Bank Limited in 1978 and spent the next twenty years engaged 

in a range of investment activities which covered the following: portfolio manager of Japanese and Far 

East equity investments; Chief Representative and Director of Hambros Bank in Japan; private equity 

investment manager in the United Kingdom industries. 

 

From 1995 to 2003, he was Chief Executive of one the private equity investee companies (CLPE 

Holdings Limited) that he founded whilst at Hambros. This company is engaged in the renewable energy 

sector. After a partial successful exit from this investment, he has been active in the social investment 

field and is currently General Partner of the Global Microfinance Equity Fund.   

 

Additional directors may be appointed by the Directors. 

 

 

 

6. INVESTMENT MANAGER 
 

The Investment Manager is Optimal Fund Management Pty Limited.  The Investment Manager is 

responsible for managing the investment, sale and reinvestment of the assets of the Company and of the 

Master Fund. 

 

The Investment Manager is a company incorporated in New South Wales, Australia in 1999 and is 

majority owned by Warwick Johnson.  It is a dedicated investment manager with no other business 

interests.  Since incorporation of the Investment Manager, its investment team has successfully managed 

funds invested in Japanese equities.  The managing director, Warwick Johnson, has extensive 

experience in investing in Japanese equities benchmarked against the Topix Index and has managed 
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funds that consistently bettered the index and other market participants (see below for a brief biography 

of Warwick Johnson). 

 

The Investment Manager’s key investment professional is Warwick Johnson who graduated from The 

University of Melbourne in 1983 with a BA majoring in Japanese studies and economic history.  In 1982 

he won a scholarship to Keio University in Tokyo where he completed an advanced Japanese language 

diploma.  He entered fund management in 1984 with GT Management and was based in their Tokyo 

office undertaking company research and later management of Japanese equity funds.  In 1987 he 

moved to GT's Sydney office and managed portfolios investing in Australian equities.  Between 1989 and 

1992 he worked for stockbrokers Ord Minnett both in Tokyo and in London, before returning to Tokyo with 

HSBC Asset Management in 1993.  In the following five years there he managed Japanese equity 

portfolios for both retail and institutional clients and for the last two years, as Investment Director, Japan, 

had investment responsibility for portfolios valued at over US$2.5bn.  He founded and became principal 

of the Investment Manager in 1999. 

 

 

 

7. ADMINISTRATOR 
 

The Company and the Master Fund (together, the "Funds"), has appointed Apex Fund Services Ltd as 

the Administrator to serve as the administrator of the Funds pursuant to the Administration Agreement. 

The Administrator is part of the Apex Group, a global provider of fund administration services with 34 

offices across the globe, ISAE 3402/SSAE16 audited, independently owned with over US$28bn under 

administration.  

 

Apex Group provides specialist fund administration, unit registrar, corporate secretarial services and 

directors to funds and collective investment schemes globally. The Administrator will perform all general 

administrative tasks for the Funds, including the preparation of valuations, keeping of financial records 

and acting as registrar and transfer agent. The Administrator shall receive an annual fee calculated in 

accordance with its customary schedule of fees and is also entitled to be reimbursed for all out of pocket 

expenses properly incurred in performing its duties as Administrator of the Funds.  

 

The Administrator is licensed as a fund administrator by the Bermuda Monetary Authority (BMA) under 

section 43 of the Investment Funds Act 2006.  

 

The head office of the Administrator is located at 20 Reid Street, 3rd Floor, Williams House, Hamilton 

HM11 Bermuda. Administrator may delegate its duties to Apex Fund Services (Australia) Pty Ltd (the 

“Sub-Administrator”) and the Sub-Administrator is located at Level 8, 100 William Street, 

Woolloomooloo NSW 2011. 

 

Under the Administration Agreement, the Administrator will not, in the absence of gross negligence, willful 

default or fraud on the part of the Administrator, be liable to the Funds or to any investor for any act or 

omission, in the course of, or in connection with, providing services to the Funds or for any losses, claims, 

damages, liabilities and expenses or damage which the Funds may sustain or suffer as the result of, or in 

the course of, the discharge by the Administrator of its duties pursuant to the Administration Agreement. 

Under the Administration Agreement, the Funds will indemnify the Administrator to the fullest extent 

permitted by law against any and all judgments, fines, amounts paid in settlement and reasonable 

expenses, including legal fees and disbursements, incurred by the Administrator, save where such 

actions, suits or proceedings are the result of fraud, wilful misconduct or gross negligence of the 

Administrator.  

 

In accordance with the Administration Agreement terms, the services of the Administrator may be 

terminated by at least 90 days written notice from either the Funds or the Administrator (or such shorter 
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notice period as the parties may agree to accept) or earlier on the liquidation of either the Funds or the 

Administrator. 

 

 

 

8. CUSTODIANS 
 

8.1 Custodian to the Master Fund  

 

The Master Fund has entered into a Custody Services Agreement with the Custodian pursuant to which 

the Master Fund has retained the Custodian to custody certain assets of the Master Fund.  The Custody 

Services Agreement is terminable at any time by either party upon 90 days’ prior written notice. 

 

For its services to the Master Fund, the Custodian receives a customary fee. The Custodian may at its 

discretion appoint or remove agents or subcustodians to carry out such of the provisions of the Custody 

Services Agreement as the Custodian may from time to time direct.  Pursuant to the terms of the Custody 

Services Agreement, the Custodian shall be kept indemnified by and shall be without liability to the 

Master Fund for any and all losses, damages, claims, costs, actions, liabilities, suits, proceedings or 

expenses (including reasonable attorney’s fees and disbursements), provided such loss has not arisen 

out of the Custodian’s own fraud, gross negligence or willful misconduct.   

 
 
8.2 Cash Custodian to the Company 
 

The Company has appointed the Cash Custodian to custody the cash assets of the Company.  

 

 

9. INVESTING IN THE FUND 
 

9.1 Issues 

 

Shares may be issued by the Company on any Dealing Day in respect of applications which are received 

together with application moneys in cleared funds before the Subscription Dealing Deadline.  There is no 

initial charge. 

 

Applications should be sent to the Administrator.  Applications received after the Subscription Dealing 

Deadline in relation to a Dealing Day will be held over until the next succeeding Dealing Day.  In the event 

that the Directors exercise their discretion to extend the Subscription Dealing Deadline beyond 4.00 pm 

on the Business Day immediately prior to the relevant Dealing Day, the Directors shall notify the 

Administrator of their decisions prior to the relevant Valuation Point. 

 

Applications may be sent by facsimile provided that the original follows promptly.  Investors should note 

that the Administrator accepts no responsibility for any loss caused as a result of non-receipt or illegibility 

of any application sent by facsimile, or for any loss caused in respect of any action taken as a 

consequence of any such facsimile being believed to have originated from properly authorised persons. 

 

The price at which the Shares will be issued on any particular Dealing Day will be the Subscription Price 

per Share calculated in the manner described in Section 16.5 - ‘Subscription and Redemption Prices’. 

 

The minimum subscription for each applicant is US$200,000 (or such lesser amount as the Directors may 

in their discretion accept whether generally or in a particular case).  The minimum addition to any holding 

is US$50,000 (or such lesser amount as the Directors may in their discretion accept whether generally or 

in a particular case).  Fractions of not less than one-thousandth of a Share may be issued.  Application 

moneys representing smaller fractions of a Share will be retained by the Company. 
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No Shares will be issued unless and until the relevant application moneys have been received in cleared 

funds by or on behalf of the Company.  Application moneys should be paid in US Dollars.  All payments 

must originate from an account held in the name of the subscriber.  No third party payments shall be 

permitted. 

  

Shares may not be issued during the period of any suspension of the determination of the Net Asset 

Value of the Fund (for details see Section 16 - ‘Valuation and Prices’). 

 

Payment must be made in US Dollars by telegraphic transfer to:  

 

DBS Bank (Hong Kong) Limited  

SWIFT Code:   DHBKHKHH 

Address: 16
th
 Floor, The Center 

 99 Queen’s Road 

 Central  Hong Kong 

A/C Name.:   Optimal Japan Long Fund 

A/C No:   788353235 

 

The remitter should instruct the remitting bank to send a SWIFT advice (format MT 103) to  Apex Fund 

Services Pty Ltd (email: optimal@apexfunds.com.au) advising details of remittance, including the name of 

applicant(s), for ease of identification. 

 

Please note that for cleared funds to be received in Hong Kong by any Subscription Dealing 

Deadline, payment must be made for value at least one New York business day preceding such 

Business Day.  

 

Shares will be in registered form and share certificates will not be issued.  A confirmation notice will be 

sent as soon as practicable to successful applicants on acceptance of their application and receipt in 

cleared funds of their application moneys. 

 

 

9.2 Restrictions on Issue 

 

The Investment Manager reserves the right to reject any application for Shares in whole or in part.  If any 

application is not accepted in whole or in part, the application moneys or (where an application is 

accepted in part only) the balance thereof will be returned (without interest) in US Dollars by telegraphic 

transfer (or, in the case of joint applicants, the first named) and sent by ordinary post at the risk and 

expense of the person entitled thereto.  Funds may also be returned by other methods (such as bank 

draft) at the discretion of the Investment Manager and at the expense of the applicant. 

 

 

9.3 Anti-Money Laundering Regulations and Disclosure 

 

In order to comply with regulations of the Cayman Islands aimed at the prevention of money laundering, 

the Company will require verification of identity from all prospective investors (unless in any case the 

Company is satisfied that an exemption under the Money Laundering Regulations (as revised) of the 

Cayman Islands ("Regulations") applies). Depending on the circumstances of each subscription, a 

detailed verification might not be required where: 

 
(a) the prospective investor is regulated by a recognised regulatory authority and is based or 

incorporated in, or formed under the law of, a recognised jurisdiction; or 

 
(b) the subscription is made through an intermediary which is regulated by a recognised regulatory 

authority and is based or incorporated in, or formed under the law of, a recognised jurisdiction. 
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For the purposes of these exceptions, recognition of a financial institution, regulatory authority or 

jurisdiction will be determined in accordance with the Regulations by reference to those jurisdictions 

recognised by the Cayman Islands as having sufficient anti-money laundering regulations. 

 

The Company and/or any of the Company's service providers (including the Administrator) reserve the 

right to request such information as is necessary to verify the identity of a prospective investor. In the 

event of delay or failure by the prospective investor to produce any information required for verification 

purposes, the Company may refuse to accept the application and, if so, any funds received will be 

returned without interest to the account from which the monies were originally debited. 

 

If any person who is resident in the Cayman Islands knows or suspects or has reasonable grounds for 

knowing or suspecting that another person is engaged in criminal conduct or is involved with terrorism or 

terrorist property and the information for that knowledge or suspicion came to their attention in the course 

of business in the regulated sector, the person will be required to report such knowledge or suspicion to 

(a) the Financial Reporting Authority of the Cayman Islands, pursuant to the Proceeds of Crime Law, 

2008 of the Cayman Islands if the disclosure relates to criminal conduct or money laundering, or (b) a 

police officer of the rank of constable or higher pursuant to the Terrorism Law, as amended, of the 

Cayman Islands if the disclosure relates to involvement with terrorism or terrorist financing and 

property.  Such a report shall not be treated as a breach of any restriction upon the disclosure of 

information imposed by any enactment or otherwise. 

 

By subscribing, prospective investors consent to the disclosure by the Company, the Investment Manager 

and/or the Administrator of any information about them to any relevant regulators and others upon 

request in connection with money laundering and similar matters both in the Cayman Islands and in other 

jurisdictions. 

 

 

9.4 Eligible Investors 

 

Each investor must represent and warrant to the Company that, among other things, he is able to acquire 

Shares without violating applicable laws.  The Company will not knowingly offer or sell Shares to any 

investor to whom such offer or sale would be unlawful.  In particular, Shares may not be offered or sold to 

any person other than a Qualified Holder.  Power is reserved in the Articles compulsorily to order the 

transfer or to redeem any Shares held by a person who is not a Qualified Holder. 

 

Prospective Shareholders in the Fund must be non-US Persons or Permitted US Persons, each of which 

must meet certain suitability requirements described in this Placing Memorandum and in the subscription 

agreement for US Persons.  

 

The Directors may impose such restrictions as they may think necessary for the purpose of ensuring that: 

(i) Shares are not owned by any US Person other than by a limited number of Permitted US Persons; (ii) 

Shares are not owned by any corporation which is not a Permitted US Person in which US Persons hold 

ten (10%) percent or more of either voting power or value, unless the Board otherwise agrees; (iii) Shares 

are not owned by any partnership which is not a Permitted US Person in which a US Person is a partner, 

unless the Board otherwise agrees; (iv) Shares are not owned by a trust which is not a Permitted US 

Person whose grantor or any of its beneficiaries is a US Person, unless the Board otherwise agrees; and 

(v) Permitted US Persons do not own fifty (50%) percent or more of the outstanding Shares.  The Board 

reserves the right, in its sole and absolute discretion, to impose additional or otherwise different suitability 

restrictions or other requirements with respect to the Shares or any other class of shares. 

 

Each prospective Shareholder desiring to purchase the Shares will be required to certify to the Fund, 

among other things:  (i) the identity and nationality of the person or persons on whose behalf the Shares 

are being acquired; and (ii) the Shares are not being acquired and will not at any time be held for the 

account or benefit, directly or indirectly, of any US Person other than a Permitted US Person.  

Shareholders will be required to notify the Company immediately of any change in such information.  IT IS 
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THE RESPONSIBILITY OF EACH SHAREHOLDER TO VERIFY THAT IT SATISFIES THE 

SUITABILITY REQUIREMENTS SET FORTH HEREIN. 

 

The suitability standards referred to in this Placing Memorandum and in the subscription agreement for 

US Persons represent minimum suitability requirements for prospective Shareholders and the satisfaction 

of such standards by an investor does not necessarily mean that the Shares are a suitable investment for 

such investor or that his subscription will be accepted.  The Directors may, in circumstances it deems 

appropriate, modify such requirements.  In addition, the Directors has the right, in their sole and absolute 

discretion, to reject any subscription for any reason or for no reason. 

 

Each investor is urged to consult with his own adviser to determine the suitability of an 

investment in Shares, and the relationship of such an investment to such investor’s overall 

investment program and financial and tax position. 

 

 

9.5 Investment by Tax Exempt Entities - ERISA and other benefit plan considerations 

 

In General 

 

In considering whether to invest the assets of any Benefit Plan Investor (as defined below) in the Fund, 

the persons acting on behalf of the Benefit Plan Investor should consider in the Benefit Plan Investor’s 

particular circumstances whether the investment will be consistent with their responsibilities and any 

special constraints imposed by the terms of the plan and by applicable U.S. Federal, state or other law, 

including United States Employee Retirement Income Security Act of 1974, as amended ("ERISA") and 

the United States Internal Revenue Code Of 1986, as amended (the  "Code").  Some of the 

responsibilities and constraints imposed by ERISA on employee benefit plans subject to Title I of ERISA 

and on entities whose assets are treated as "plan assets" under Section 3(42) of ERISA (collectively, 

"ERISA Plans") and by the Code on retirement plans subject to Code Section 4975, including plans 

covering only self-employed individuals, such as "Keogh" plans, and individual retirement accounts 

(collectively, "Section 4975 Plans" and, together with ERISA Plans, "Benefit Plan Investors"), are 

summarized below.  The following is merely a summary of those particular laws, however, and should not 

be construed as legal advice or as complete in all relevant respects.  All investors are urged to consult 

their legal advisors before investing assets of a benefit plan, including an ERISA Plan or Section 4975 

Plan, in the Fund, and must make their own independent decisions. 

 

Fiduciary Responsibilities With Respect to ERISA Plans 

 

Persons acting as fiduciaries on behalf of an ERISA Plan are subject to specific standards of behavior in 

the discharge of their responsibilities pursuant to Section 404(a)(1) of ERISA.  As a result, such persons 

must, for example, conclude that an investment in the Fund of assets of an ERISA Plan would be prudent 

and in the best interests of ERISA Plan participants and their beneficiaries.  They must also determine 

that any such investment would be in accordance with the documents and instruments governing the 

ERISA Plan, would provide the ERISA Plan with sufficient liquidity and would satisfy applicable 

diversification requirements.  In making those determinations, such persons should take into account, 

among the other factors described in this Placing Memorandum, that the assets of the Fund will be 

invested in accordance with the investment objectives and policies expressed in this Placing 

Memorandum without regard to the particular objective of any class of Shareholders, including ERISA 

Plans and Section 4975 Plans.  Such persons should also take into account, as discussed below, that it is 

not expected that the Fund’s assets will be treated under Section 3(42) of ERISA as "plan assets" of any 

investing Benefit Plan Investor, so that neither the Fund nor the Investment Manager, nor any of their 

principals, agents, employees, or affiliates, will be a fiduciary as to any investing Benefit Plan Investor.  

See also "Identification of Plan Assets" below.   
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Prohibited Transactions 

 

Both ERISA Plans and Section 4975 Plans are subject to special rules limiting direct and indirect 

transactions involving the assets of a Benefit Plan Investor and certain persons related to the Benefit Plan 

Investor, termed "parties in interest" under ERISA and "disqualified persons" under the Code.  

Disqualified persons and parties in interest include any fiduciary for a Benefit Plan Investor, any service 

provider to a Benefit Plan Investor, the employer sponsoring a Benefit Plan Investor, and certain persons 

affiliated with a fiduciary, service provider or employer.  Engaging in a "prohibited transaction" can result 

in substantial excise tax penalties and personal liability.  The persons acting on behalf of an investing 

Benefit Plan Investor should consider whether an investment of such Benefit Plan Investor’s assets in the 

Fund might constitute such a prohibited transaction, as might occur for example if the Investment 

Manager or one of its affiliates were acting as a fiduciary to the investing Benefit Plan Investor with 

respect to the acquisition of Shares.  See also "Identification of Plan Assets" below.  In particular, ERISA 

and the Code prohibit fiduciaries of a Benefit Plan Investor from engaging in various acts of self-dealing.  

Consequently, the Investment Manager will not permit an investment in the Fund with assets of any 

Benefit Plan Investor if the Investment Manager has investment discretion with respect to such assets or 

regularly gives individualized investment advice which serves as the primary basis for the investment 

decisions made with respect to such assets. 

 

Identification of Plan Assets 

 

Pursuant to Section 3(42) of ERISA, which modifies the regulations of the United States Department of 

Labor (29 C.F.R. 2510.3-101) regarding the definition of plan assets for ERISA and certain other 

purposes, (together, the "Plan Asset Rules"), the fiduciary, prohibited transaction and other provisions of 

ERISA and the Code, including the rules for determining who is a party in interest or disqualified person, 

would generally be applied by treating an investing Benefit Plan Investor 's assets as including its 

investment in the Fund but not including any of the underlying assets of the Fund.  Under the Plan Asset 

Rules, however, assets of the Fund will be treated as "plan assets" of the investing Benefit Plan Investors 

if immediately after any acquisition of Shares twenty-five (25%) percent (or such greater percentage as 

may be provided in regulations promulgated by the United States Department of Labor) or more of any 

outstanding class of Shares is held by Benefit Plan Investors (disregarding for this purpose any interests 

held by persons (and their affiliates) who provide investment advice to the Fund for a fee or have 

discretionary authority or control over the Fund's assets) and the Company does not qualify as an 

"operating company". 

 

Consequences of Plan Asset Status 

 

Under ERISA and the Code, a person who exercises any discretionary authority or discretionary control 

respecting the management or disposition of the assets of a Benefit Plan Investor or who renders 

investment advice for a fee to a Benefit Plan Investor is generally considered to be a fiduciary of such 

Benefit Plan Investor.  Consequently, should the twenty-five (25%) percent threshold be exceeded as to 

any outstanding class of Shares, the Investment Manager would be characterized as a fiduciary of the 

investing Benefit Plan Investors.  As a result, various transactions between the Fund on the one hand and 

the Investment Manager, its affiliates, or other parties in interest/disqualified persons with respect to the 

investing Benefit Plan Investor on the other could constitute prohibited transactions under ERISA and/or 

the Code.  In addition, the prudence standards and other provisions of Title I of ERISA applicable to 

investments by ERISA Plans and their fiduciaries would extend to investments made for the account of 

the Fund, and the ERISA Plan fiduciaries who made a decision to invest the Benefit Plan Investor’s 

assets in the Fund could, under certain circumstances, be liable as co-fiduciaries for actions taken by the 

Directors or the Investment Manager.  Finally, certain other requirements of ERISA, such as the "indicia 

of ownership" rules, may become applicable to, but not be satisfied as to, the assets of the Fund. 
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Limitation on Investment by Benefit Plan Investors 

 

To ensure that the assets of the Fund are not treated as "plan assets" under ERISA and the Code, the 

Directors do not intend to permit Benefit Plan Investors to hold twenty-five (25%) percent (or such higher 

percentage as may be specified in regulations promulgated by the United States Department of Labor) or 

more of any outstanding class of Shares.  Accordingly, the Directors have the right, in their sole and 

absolute discretion, to reject any initial and/or additional subscription by a prospective or existing 

Shareholder that is a Benefit Plan Investor and/or to compulsorily redeem all or any part of the Shares 

held by any Shareholder that is a Benefit Plan Investor and reserve the right to extend the Benefit Plan 

Investor percentage of ownership limitation described above and thereafter cause the Company to 

comply with ERISA. 

 

The Directors do not intend to permit "benefit plan investors" (as defined in Section 3(42) of ERISA and 

any regulations thereunder) to hold twenty-five (25%) percent (or such higher percentage as may be 

specified in regulations promulgated by the United States Department of Labor) or more of any 

outstanding class of Shares (as defined in this Placing Memorandum), but reserve the right to do so at 

any time. 

 

Representations by Benefit Plan Investors 

 

The fiduciaries of each Benefit Plan Investor proposing to invest in the Fund will be required to represent 

that they have been informed of and understand the Fund’s investment objectives, policies and strategies 

and that the decision to invest such Benefit Plan Investor’s assets in the Fund is consistent with the 

Benefit Plan Investor’s terms and the applicable provisions of ERISA and/or the Code, including, without 

limitation, terms and provisions that require diversification of the Benefit Plan Investor's assets and 

impose other fiduciary responsibilities.  The fiduciaries of investing Benefit Plan Investors will also be 

required to represent that they are not relying upon the investment or other advice of the Investment 

Manager or its affiliates in investing in the Fund.  Further, any person that is a Benefit Plan Investor 

immediately prior to its acquisition of Shares or at any time thereafter while it continues to hold any 

Shares must notify the Directors of its status as a Benefit Plan Investor prior to its initial acquisition of 

Shares, or, if it becomes a Benefit Plan Investor after its initial acquisition of Shares, immediately upon 

becoming a Benefit Plan Investor.  Finally, any entity investing in the Fund whose assets are treated as 

"plan assets" under the Plan Asset Rules must notify the Directors of the percentage of its assets which 

are attributable to Benefit Plan Investors upon initial investment, and must promptly inform the Directors if 

that percentage changes. 

 

 

9.6 Redemptions 

 

Shareholders may redeem their Shares on any Dealing Day on giving notice (a "Redemption Notice") to 

the Administrator no later than the Redemption Dealing Deadline.  Any Redemption Notice received after 

the Redemption Dealing Deadline will be held over until the Dealing Day next following the relevant 

Dealing Day and Shares will then be redeemed at the Redemption Price applicable on that day. 

 

Redemption notices must be in writing (and, if sent by facsimile, the original must follow promptly by mail), 

must state the number of Shares to be redeemed and give payment instructions for the redemption 

proceeds. 

 

Investors should be reminded that if they choose to send Redemption Notices by facsimile, they bear 

their own risk of such notices not being received.  The Administrator accepts no responsibility for any loss 

caused as a result of non-receipt or illegibility of any facsimile notice, or for any loss caused in respect of 

any action taken as a consequence of such facsimile being believed to have originated from properly 

authorised persons.  Where facsimile instructions are accepted, Shareholders will be required to 

indemnify the Directors, Investment Manager, Administrator and their delegates against any loss, cost, 

proceeding, action, claim or other liability of any nature whatsoever arising directly or indirectly as a result 
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of reliance upon such instructions.  The Directors, Investment Manager, Administrator and their delegates 

may rely conclusively upon, and shall incur no liability, in respect of any action taken as a consequence of 

such instructions believed in good faith to be signed by properly authorised persons. 

 

Redemption proceeds will be paid as soon as practicable, and in any event within one month of the 

relevant Dealing Day, or, if later, upon receipt by the Administrator of complete and original redemption 

documentation either by transfer to the pre-designated bank account or by cheque posted to the 

Shareholder (at his risk and expense) at his registered address. 

 

Where redemption proceeds are to be paid to a bank account other than that the bank account from 

which the original subscription for such Shares was made, the Administrator will require the signature of 

the Shareholder on the relevant Redemption Notice to be independently verified to its satisfaction.  No 

redemption payments shall be paid to third parties.  

 

The Company's obligation to redeem Shares is subject to postponement if requests are received in 

respect of any one Dealing Day for redemptions aggregating more than 10 per cent of the total number of 

Shares in issue.  In such case, the Company may reduce all but not some of such requests pro rata so 

that they cover no more than the relevant percentage of the Shares issued.  Any part of a Redemption 

Notice to which effect is not given by reason of the exercise of this power by the Company will be treated 

as if the request had been made with priority in respect of the next Dealing Day and all following Dealing 

Days (in relation to which the Company has the same power) until the original request has been satisfied 

in full. 

 

The right of any Shareholder to require the redemption of Shares and the payment of redemption 

proceeds will be suspended during any period when the calculation of the Net Asset Value is suspended 

by the Company.  Redemption Notices will be irrevocable except in the event of a suspension of 

redemption. 

 

Partial redemptions of a holding of Shares may be effected provided that such redemptions will not result 

in the Shareholder holding Shares having a value of less than US$200,000 or such other amount as may 

from time to time be specified by the Directors.  The Company will have the right to redeem compulsorily 

any shareholding where the value of the Shares held is less than US$200,000. 

 

Shares will be redeemed in US Dollars at the Redemption Price calculated for the relevant Dealing Day in 

the manner described below under Section 16 – ‘Subscription and Redemption Prices’.   

 

The Directors have power to satisfy redemption requests by transferring assets in specie to the 

redeeming Shareholder. 

 

No redemption fee is payable upon the redemption of Shares. 

 

Where an investor has acquired Shares at different times and he subsequently redeems part of his 

holding, he shall be deemed (unless otherwise specified) to have redeemed such Shares on a "first 

acquired, first redeemed" basis in determining the date of acquisition and acquisition price of the 

remaining Shares in his holding for purposes of the foregoing provisions. 

 

If at any time during the period from the time as at which the Redemption Price is calculated and 

the time at which redemption moneys are converted out of any other currency into US Dollars 

there is an officially announced devaluation of that currency, the amount payable to any relevant 

redeeming Shareholder may be reduced as the Directors consider appropriate to take account of 

the effect of that devaluation. 
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9.7 Compulsory Redemptions 

 

In addition to those circumstances described elsewhere in this Placing Memorandum, the Directors have 

the right to compulsorily redeem Shares if: 

 

(i) Shares are held by any person in breach of any law or requirement of any country or 

governmental authority; 

 

(ii) Shares are held by any person or persons in circumstances which in the opinion of the Directors 

might result in the Company incurring any liability to taxation or suffering any other pecuniary, 

fiscal or regulatory disadvantage which the Company might not otherwise incur or suffer; or 

 

(iii) such redemption is necessary in order to satisfy any Equalisation Credit due and payable by a 

Shareholder as described in Section 15.1 – ‘Investment Manager’s Fees’.   

 

 

 

10. RISK FACTORS 
 

Prospective investors should be aware of the following risk factors, when contemplating whether or not to 

invest in the Company: 

 

Investment Objective 

 

There is no guarantee that in any time period, particularly in the short term, the Master Fund's portfolio 

(and consequently the Fund) will achieve any particular level of return and investors should be aware that 

the value of Shares may fall as well as rise. 

 

Investment in the Fund (and indirectly in the Master Fund) involves significant risks.  Whilst it is the 

intention of the Investment Manager to implement strategies which are designed to minimise potential 

losses, there can be no assurance that these strategies will be successful.  It is possible that an investor 

may lose a substantial proportion or all of its investment in the Fund.  As a result, each investor should 

carefully consider whether it can afford to bear the risks of investing in the Fund.  The following 

discussion of risk factors does not purport to be a complete explanation of the risks involved in investing 

in the Fund. 

 

Repurchase Agreements 

 

The Master Fund may enter into repurchase agreements with respect to securities.  Repurchase 

agreements involve credit risk to the extent that the Master Fund’s counterparties may avoid such 

obligations in bankruptcy or insolvency proceedings, thereby exposing the Master Fund to unanticipated 

losses.  The amount of credit risk incurred with respect to a particular repurchase agreement will depend 

in part on the extent to which the obligation of the Master Fund’s counter-party is secured by sufficient 

collateral. 

 

Liquidity of Investment Portfolio 

  

The market for some securities in which the Master Fund may invest may be relatively illiquid.  Liquidity 

relates to the ability of the Master Fund to sell an investment in a timely manner.  The market for relatively 

illiquid securities tends to be more volatile than the market for more liquid securities.  Investment of the 

Master Fund's assets in relatively illiquid securities and loans may restrict the ability of the Master Fund to 

dispose of its investments at a price and time that it wishes to do so.  The risk of illiquidity also arises in 

the case of over-the-counter transactions.  There is no regulated market in such contracts and the bid and 

offer prices will be established solely by dealers in these contracts. 

 



Optimal Japan Long Fund 
Optimal Japan Absolute Long Fund – Offshore Feeder 
Private Placing Memorandum 
July 2014 

   

 

20 

 

Foreign Currency Markets 

 

The Fund and the Master Fund will be denominated in US Dollars, whereas the majority of the assets of 

the Master Fund will be denominated in Japanese yen.  Accordingly, the Fund and the Master Fund will 

have exposure to fluctuations in the currency exchange rate between the US Dollar and the Japanese 

Yen in particular.  It may, in part, seek to offset the risks associated with such exposure through foreign 

exchange transactions.  The markets in which foreign exchange transactions are effected are highly 

volatile, highly specialised and highly technical.  Significant changes, including changes in liquidity and 

prices, can occur in such markets within very short periods of time, often within minutes.  Foreign 

exchange trading risks include, but are not limited to, exchange rate risk, interest rate risk and potential 

interference by foreign governments through regulation of local exchange markets, foreign investment, or 

particular transactions in foreign currency. 

 

Derivatives 

 

Derivatives include instruments and contracts the value of which is linked to one or more underlying 

securities, financial benchmarks or indices.  Derivatives allow an investor to hedge or speculate upon the 

price movements of a particular security, financial benchmark or index at a fraction of the cost of investing 

in the underlying asset.  The value of a derivative depends largely upon price movements in the 

underlying asset.  Therefore, many of the risks applicable to trading the underlying asset are also 

applicable to derivatives trading.  However, there are a number of other risks associated with derivatives 

trading.  For example, because many derivatives provide significantly more market exposure than the 

money paid or deposited when the transaction is entered into, a relatively small adverse market 

movement can result not only in the loss of the entire investment, but may also expose the Master Fund 

to the possibility of a loss exceeding the original amount invested. 

 

Cross Liability 

 

The Directors may establish new sub-funds in the future but have no current intention to do so.  While a 

separate class and account will be established and maintained for each sub-fund, the assets of any sub-

fund of the Company are exposed to any claims of third party creditors of the Company whether such 

claims relate to the sub-fund in question or not. 

 

Reliance on Management 

 

Although the Directors have the ultimate authority and responsibility for the management of the Company 

and the Master Fund, all decisions relating to the day to day investment of the Master Fund's assets have 

been delegated to, and will be made by, the Investment Manager.  The Master Fund's performance (and 

consequently that of the Fund) is therefore largely dependent on the continuation of an agreement with 

the Investment Manager and the services and skills of its officers and employees.  The loss of the 

Investment Manager's services (or that of one of its key personnel) could materially and negatively impact 

the value of the Fund and the Master Fund. 
 

Performance Fee 

 

The performance fee payable to the Investment Manager may create an incentive for the Investment 

Manager to make investments that are riskier or more speculative than would be the case in the absence 

of a performance fee.  Prospective investors should note that the management fee and performance fee 

payable to the Investment Manager are based in part upon unrealised gains (as well as unrealised 

losses), and that such unrealised gains and losses may never be realised by the Fund. 
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Dividends and Distributions 

 

The Company does not intend to pay dividends or other distributions, but intends instead to reinvest all of 

the Fund's income and gains.  Accordingly, an investment in the Fund may not be suitable for investors 

seeking current returns for financial or tax planning purposes.  The Directors reserve the right to declare 

and pay special dividends.  The Directors do not anticipate such dividends being paid except in unusual 

circumstances. 

 

Conflicts of Interest 

 

There will be no limitation with respect to the Investment Manager's other activities and investments or 

with respect to the activities of other investment portfolios managed by the Investment Manager.  

Accordingly, conflicts of interest may occur. 

 

Master-Feeder Fund Structure 

 

The Company will invest all or substantially all of the assets of the Fund through a “master-feeder’ fund 

structure in the Master Fund. Additional “feeder funds” may be created by the Investment Manager at 

some point in the future to invest in the Master Fund.  A “master-feeder” fund structure, in particular the 

existence of multiple vehicles investing in the same portfolio, presents certain unique risks to investors. 

Smaller investment vehicles or “feeders” investing in the Master Fund may be materially affected by the 

actions of larger investment vehicles or “feeders” investing in the Master Fund. For example, if a larger 

investment vehicle or “feeder” withdraws from the Master Fund, the remaining funds may experience 

higher pro rata operating expenses, thereby producing lower returns. Substantial withdrawals of capital by 

investors in the Master Fund, including the Company and any other “feeder” funds, over a short time 

period could necessitate the liquidation of securities positions at a time and in a manner which does not 

provide the most economic advantage to the Master Fund and which therefore could adversely affect the 

value of the Master Fund’s assets.  

 

Tax Transparency Reporting Requirements 

 

The introduction of various legal and tax information reporting and exchange obligations (including, 

without limitation, "FATCA", "UK FATCA" and various tax exchange agreements), as well as increasing 

tax transparency reporting requirements under Cayman Islands law, has created additional compliance 

costs and risks for the Company. 

 

THE FOREGOING RISK FACTORS DO NOT PURPORT TO BE A COMPLETE EXPLANATION OF 

ALL THE RISKS INVOLVED IN THIS OFFERING.  POTENTIAL INVESTORS MUST READ THE 

ENTIRE PLACING MEMORANDUM AND MUST CONSULT THEIR OWN PROFESSIONAL ADVISERS 

BEFORE DECIDING TO INVEST IN THE FUND. 

 

 

 

11. ACCOUNTS AND NET ASSET VALUE INFORMATION 
 

The Company's financial year end is 31
st
 December.  Copies of the annual report and audited accounts of 

the Company will be sent to Shareholders within four months from the end of the period to which they 

relate.  Copies of the unaudited interim accounts made up to the last Valuation Point in June will be sent 

to Shareholders within two months of the end of the period to which they relate. 

 

In addition, the latest available Subscription and Redemption Prices will be available from the Investment 

Manager upon request. 
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12. DIVIDEND POLICY 
 

The income yield on the Fund's investments is likely to be low.  The Directors do not intend to pay 

dividends.  Accordingly, any income received by the Company will be retained and reflected in the price 

of Shares. 

 

 

 

13. TAXATION 
 

Investors should consult their professional advisers on the potential tax consequences of subscribing for, 

purchasing, holding or redeeming Shares under the laws of their country of citizenship, domicile or 

residence. 

 

As is the case with any investment, there can be no guarantee that the tax position or proposed tax 

position prevailing at the time an investment in the Company is made will endure indefinitely.  The 

following is based on the law and practice currently in force in the Cayman Islands and the United States 

and, accordingly, is subject to changes therein. 

 

13.1 Cayman Islands Taxation Considerations 

 

The following is a summary of certain Cayman Islands tax consequences to persons who purchase 

Shares in the offering.  The discussion is based upon applicable law of the Cayman Islands and on the 

advice of Walkers, Cayman Islands counsel.  The discussion does not address all of the tax 

consequences that may be relevant to a particular shareholder.  Prospective investors must consult their 

own tax advisers as to the Cayman Islands tax consequences of acquiring, holding and disposing of 

Shares, as well as the effects of tax laws of the jurisdictions of which they are citizens, residents or 

domiciliaries or in which they conduct business. 

 

There is, at present, no direct taxation in the Cayman Islands and interest, dividends and gains payable to 

the Company will be received free of all Cayman Islands taxes. The Company is registered as an 

“exempted company” pursuant to the Companies Law (as revised) of the Cayman Islands. The Company 

has received an undertaking from the Governor in Cabinet of the Cayman Islands to the effect that, for a 

period of twenty years from the date of such undertaking, no law that thereafter is enacted in the Cayman 

Islands imposing any tax or duty to be levied on profits, income or on gains or appreciation, or any tax in 

the nature of estate duty or inheritance tax, will apply to any property comprised in or any income arising 

under the Company, or to the Shareholders thereof, in respect of any such property or income.  

 

 

13.2 Tax Transparency Reporting Requirements  

 

The Company is, or will be, subject to certain legal and tax information reporting and exchange 

obligations ("Tax Reporting Obligations"), including, without limitation, obligations under the Foreign 

Account Tax Compliance Act (“FATCA”), the inter-governmental agreements relating to FATCA that the 

Cayman Islands has entered into, or will enter into, with the United States and the United Kingdom 

respectively. In order to avoid any penalty or withholding or other adverse consequence resulting from the 

Company’s failure to comply with its Tax Reporting Obligations, the Company may require Shareholders 

to disclose certain documents, tax certifications or other information to the Company (or its nominee). 

 

If a Shareholder fails to provide the Company (or its nominee) with such documents and information on a 

timely basis and such failure results, or may result, in the Company’s inability to comply with its Tax 

Reporting Obligations, such Shareholder shall: 
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(i) be liable for any penalty, withholding or other adverse consequence imposed on the Fund, its 

shareholders, the Administrator, the Investment Manager and/or any of their respective directors, 

officers, employees, agents, managers, shareholders and/or partners as a result; 

 

(ii) promptly indemnify any such party in full for all such amounts, costs and expenses; and  

 

(iii) provide on a timely basis any such party with any and all information reasonably related to any 

proceeding involving the party in connection with the matters described above.  

 

Failure to provide the required information or documentation or the indemnity set out above may result in 

a Shareholder's Shares being compulsorily redeemed and for any such redemption proceeds being used 

to pay any outstanding amounts described above (with the balance only being returned to the 

Shareholder). 

 

 

13.3 United States Taxation Considerations 

 

THE DISCUSSION HEREIN IS FOR INFORMATIONAL PURPOSES ONLY AND IS A DISCUSSION 

PRIMARILY OF THE U.S. FEDERAL TAX CONSEQUENCES TO PROSPECTIVE SHAREHOLDERS.  

EACH PROSPECTIVE SHAREHOLDER SHOULD CONSULT HIS PROFESSIONAL TAX ADVISOR 

WITH RESPECT TO THE TAX ASPECTS OF AN INVESTMENT IN THE FUND.  TAX 

CONSEQUENCES MAY VARY DEPENDING UPON THE PARTICULAR STATUS OF A PROSPECTIVE 

SHAREHOLDER.  THE TAX AND OTHER MATTERS DESCRIBED IN THIS PLACING MEMORANDUM 

DO NOT CONSTITUTE, AND SHOULD NOT BE CONSIDERED AS, LEGAL OR TAX ADVICE TO 

PROSPECTIVE SHAREHOLDERS. 

 

TO ENSURE COMPLIANCE WITH THE UNITED STATES DEPARTMENT OF TREASURY CIRCULAR 

230, OFFEREES ARE HEREBY  NOTIFIED THAT: (I) ANY DISCUSSION OF U.S. FEDERAL TAX 

ISSUES IN THIS PLACING MEMORANDUM IS NOT INTENDED OR WRITTEN TO BE RELIED UPON, 

AND CANNOT BE RELIED UPON, BY OFFEREES FOR THE PURPOSE OF AVOIDING PENALTIES 

THAT MAY BE IMPOSED ON OFFEREES UNDER THE CODE; (II) SUCH DISCUSSION IS INCLUDED 

HEREIN BY THE DIRECTORS IN CONNECTION WITH THE PROMOTION OR MARKETING (WITHIN 

THE MEANING OF CIRCULAR 230) BY THE COMPANY OF THE TRANSACTIONS OR MATTERS 

ADDRESSED HEREIN; AND (III) OFFEREES SHOULD SEEK ADVICE BASED ON THEIR 

PARTICULAR CIRCUMSTANCES FROM AN INDEPENDENT TAX ADVISOR. 

 

The Company has not sought a ruling from the United States Internal Revenue Service (the "Service") or 

any other U.S. Federal, state or local agency with respect to any of the tax issues affecting the Company, 

nor has it obtained an opinion of counsel with respect to any tax issues. 

 

The following is a summary of certain material U.S. Federal tax issues which may be relevant to 

prospective Shareholders.  The discussion contained herein is not a full description of the complex tax 

rules involved and is based upon existing laws, judicial decisions and administrative regulations, rulings 

and practices, all of which are subject to change, retroactively as well as prospectively. A decision to 

invest in the Fund should be based upon an evaluation of the merits of the trading program, and not upon 

any anticipated U.S. tax benefits. 

 

BASED ON THE STRUCTURE AND PROPOSED OPERATIONS OF THE COMPANY, THE COMPANY 

GENERALLY SHOULD NOT BE SUBJECT TO U.S. FEDERAL INCOME TAX, EXCEPT AS PROVIDED 

BELOW. 

 

U.S. Trade or Business 

 

Generally, a foreign corporation (other than a dealer in securities) that trades securities (including 

contracts or options to buy or sell securities) for its own account is not deemed to be engaged in a U.S. 
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trade or business by reason of such activity.  Accordingly, the Company’s trading activities should not 

constitute a U.S. trade or business and, except in the limited circumstances discussed below, the 

Company should not be subject to regular U.S. Federal income tax on any of its trading profits. 

 

Even if the Company’s securities trading activity does not constitute a U.S. trade or business, gains 

realized from the sale or disposition of: (i) stock or securities (other than debt instruments with no equity 

component) of U.S. Real Property Holding Corporations (as defined in Section 897 of the Code) 

("USRPHCs"); or (ii) stock or securities (other than debt instruments with no equity component) of Real 

Estate Investment Trusts ("REITs"), will be generally subject to U.S. Federal income tax on a net basis.  

However, even such income will generally not be subject to U.S. Federal income tax under certain 

circumstances, primarily: (i) in the case of an interest in a USRPHC, if such interest is a class of stock 

which is regularly traded on an established securities market and the Company generally did not hold 

more than five (5%) percent of such regularly traded class of stock at any time during the five (5) year 

period ending on the date of disposition, or (ii) in the case of an interest in a REIT, if during the five (5) 

year period ending on the date of disposition (or during the life of the REIT, if shorter) less than fifty (50%) 

percent in value of the stock of the REIT was held directly or indirectly by foreign persons.  If, however, 

the Company were deemed to be engaged in a U.S. trade or business as a result of owning a limited 

partnership interest in a U.S. business partnership or a similar ownership interest, then income and gain 

realized from that investment would be subject to U.S. Federal income and branch profits taxes. 

 

U.S. Withholding Tax 

 

In general, a foreign corporation which does not conduct a U.S. trade or business is nonetheless subject 

to tax at a flat rate of thirty (30%) percent (or lower tax treaty rate) on the gross amount of certain U.S. 

source income which is not effectively connected with a U.S. trade or business, generally payable through 

withholding.  Such flat tax generally applies to income that is of a fixed or determinable annual or periodic 

nature, including dividends and certain interest income.  There is presently no tax treaty between the U.S. 

and the Cayman Islands. 

 

Certain types of income are specifically exempted from the thirty (30%) percent tax and thus withholding 

is not required on payments of such income to a foreign corporation.  The thirty (30%) percent tax 

generally does not apply to U.S. source capital gains (whether long or short-term) or to interest paid to a 

foreign corporation on its deposits with U.S. banks. The thirty (30%) percent tax also does not apply to 

interest which qualifies as portfolio interest.  The term "portfolio interest" generally includes interest 

(including original issue discount) on an obligation in registered form with respect to which the person 

who would otherwise be required to deduct and withhold the thirty (30%) percent tax receives the 

required statement that the beneficial owner of the obligation is not a US Person and certain other 

requirements are met.  Under certain circumstances, interest on bearer obligations may also be 

considered portfolio interest. Also exempt from the thirty (30%) percent tax is income from original issue 

discount obligations which are payable no more than 183 days from the date of issue. 

 

Redemption of Shares 

 

Gain realized by non-US Person Shareholders upon the sale or exchange or complete redemption of 

Shares held as a capital asset should generally not be subject to U.S. Federal income tax provided that 

the gain is not effectively connected with the conduct of a trade or business in the U.S.  However, in the 

case of non-resident alien individuals, such gain will be subject to the thirty (30%) percent (or lower tax 

treaty rate) U.S. tax if: (i) such person is present in the U.S. for 183 days or more during the taxable year 

(on a calendar year basis unless the non-resident alien individual has previously established a different 

taxable year); and (ii) such gain is derived from U.S. sources. 

 

Generally, the source of gain upon the sale or exchange or complete redemption of Shares is determined 

by the place of residence of the Shareholder.  For purposes of determining the source of gain, the Code 

defines residency in a manner that may result in an individual who is otherwise a non-resident alien with 

respect to the U.S. being treated as a U.S. resident only for purposes of determining the source of income.  



Optimal Japan Long Fund 
Optimal Japan Absolute Long Fund – Offshore Feeder 
Private Placing Memorandum 
July 2014 

   

 

25 

 

Each potential individual Shareholder who anticipates being present in the U.S. for 183 days or more (in 

any taxable year) should consult his tax advisor with respect to the possible application of this rule. 

 

A gain realized by a non-US Person Shareholder engaged in the conduct of a U.S. trade or business will 

be subject to U.S. Federal income tax upon the sale or exchange or complete redemption of Shares if 

such gain is effectively connected with its U.S. trade or business. 

 

Permitted US Persons 

 

Permitted US Persons are generally exempt from U.S. Federal income tax on their passive income.  

Shares will constitute equity in a passive foreign investment company ("PFIC") for U.S. tax purposes.  

Under current U.S. Federal income tax law, a Permitted US Person that holds Shares as capital assets 

should not be subject to the unrelated business income tax ("UBIT") with respect to any dividends 

received in respect of its shareholding and any gain from the disposition of Shares, provided that: (i) such 

Permitted US Person does not incur acquisition indebtedness in connection with an investment in the 

Fund; (ii) the Company is not a "controlled foreign corporation", or "CFC", for U.S. Federal income tax 

purposes, of which such Permitted US Person is a "United States shareholder"; and (iii) such Permitted 

US Person does not make a Qualified Electing Fund election with respect to the Company.  The 

Company would be a CFC if more than fifty (50%) percent of the Shares (measured by voting power or 

value) were owned by Permitted US Persons which are U.S. Shareholders as that term is defined under 

the Code.  The Investment Manager intends to limit the Shares held by Permitted US Persons at any time 

to less than fifty (50%) percent of the outstanding Shares. Permitted US Persons may be subject to 

certain U.S. information reporting requirements based on their ownership of Shares. PERMITTED US 

PERSONS ARE STRONGLY URGED TO CONSULT THEIR OWN TAX ADVISORS CONCERNING 

THE TAX CONSEQUENCES AND INFORMATION REPORTING REQUIREMENTS OF AN 

INVESTMENT IN THE FUND. 

 

 

 

14. CAYMAN ISLANDS MUTUAL FUNDS LAW 
 

The Company falls within the definition of a "mutual fund" under the Mutual Funds Law (as revised) of the 

Cayman Islands (the "Mutual Funds Law") and accordingly it has been registered in accordance with the 

provisions of such law. However, the Company is not required to be licensed or employ a licensed mutual 

fund administrator since the minimum aggregate investment purchasable by a prospective investor in the 

Fund is equal to or exceeds US$100,000 or its equivalent in any other currency.  

 

Registration under the Mutual Funds Law entails the filing of prescribed details and audited accounts 

annually with CIMA. However, the Company will not be subject to supervision in respect of its investment 

activities or the constitution of the Company's portfolio by CIMA or any other governmental authority in the 

Cayman Islands, although CIMA does have power to investigate the activities of the Company in certain 

circumstances.  

 

Neither CIMA nor any other governmental authority in the Cayman Islands has passed upon or approved 

the contents of this Placing Memorandum or assessed the merits of an investment in the Company. 

There is no investment compensation scheme available to investors in the Cayman Islands. 

 

As a regulated mutual fund the Company is subject to the supervision of CIMA and CIMA may at any time 

instruct the Company to have its accounts audited and to submit them to the CIMA within such time as 

CIMA specifies. Failure to comply with these requests by CIMA may result in substantial fines on the part 

of the Directors and may result in CIMA applying to the court to have the Company wound up. 

 

CIMA may take certain actions if it is satisfied that a regulated mutual fund is or is likely to become unable 

to meet its obligations as they fall due or is carrying on or is attempting to carry on business or is winding 

up its business voluntarily in a manner that is prejudicial to its investors or creditors. 
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The powers of CIMA include the power to require the substitution of Directors, to appoint a person to 

advise the Company on the proper conduct of its affairs or to appoint a person to assume control of the 

affairs of the Company. There are other remedies available to CIMA including the ability to apply to court 

for approval of other actions. 

 

The Master Fund has also been registered as a mutual fund in accordance with the provisions of the 

Mutual Funds Law. 

 

 

 

15. CHARGES AND EXPENSES 
 

15.1 Investment Manager's Fees 

 

The Investment Manager will receive a fee currently at the rate of one per cent (1%) per annum of the Net 

Asset Value of the Fund as at each Valuation Point and payable monthly in arrears. In addition, the 

Investment Manager is entitled (if applicable) to a Performance Fee payable by each Shareholder as 

described below. 

 

The Investment Manager may, in its discretion, reduce or waive any Management Fees at any time, 

including in particular during any wind-down of the Company’s business. 

 

The objective of the Directors is to levy a Performance Fee only if the return of an investment in the 

Shares over a Performance Period is both positive and in excess of the return of the Topix Index (in US 

Dollars) over the same period.   

 

The Performance Fee calculation that will be applied can be expressed as follows: 

 

Performance Fee per Share = 20% x (period end NAV per Share - Benchmark NAV per Share);  

 

By using the High Water Mark, no investment will be charged a Performance Fee “twice” and by using the 

Threshold Return, no Performance Fee is payable unless the investment return over the relevant 

Performance Period has also exceeded that of the Topix Index.  It is only on that excess return portion 

that the Performance Fee of 20% is paid. The Performance Fee is borne by investors, not the Fund and is 

paid out of the proceeds of the compulsory redemption of the appropriate number of the relevant 

investor’s Shares. 

 

The Performance Fee in respect of each Performance Period will be calculated by reference to the Net 

Asset Value per Share.  No adjustment will be made for the Performance Fee upon a transfer of Shares. 

 

The Performance Fee will be payable annually in arrears or upon redemption of Shares part way through 

a year calculated on a Share-by-Share basis so that each Share is charged a Performance Fee which 

equates precisely with that Share’s performance.    The Performance Fee due in respect of all the Shares 

held by each Shareholder shall be payable as an Equalisation Credit in respect of that Shareholder and 

subject to an equalisation adjustment at the end of each Performance Period.   

 

At the end of each Performance Period, the Performance Fee due on the Class A Shares held by each 

Shareholder is payable by the Shareholder to the Investment Manager by way of compulsory redemption 

of such number of Shares held by such Shareholder as have an aggregate Net Asset Value equal to the 

amount of Equalisation Credit in respect of his Shares.  The proceeds of the compulsory redemption will 

be remitted by the Administrator directly to the Investment Manager on behalf of the relevant Shareholder.   
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In the case of Shares redeemed during a Performance Period, the redemption proceeds will be reduced 

by an amount equal to the Equalisation Credit in respect of the redeemed Shares, which is payable to the 

Investment Manager. 

 

Where a Shareholder holds Shares subscribed for at different times, Shares subscribed earlier in time will 

be redeemed before Shares subscribed later in time. 

 

No management or performance fees shall be paid by the Master Fund to the Investment Manager. 

 

If the Investment Management Agreement is terminated before December 31 in any year the 

Performance Fee in respect of that Performance Period will be calculated and paid as though the date of 

termination were the end of the relevant Performance Period. 

 

 

15.2 Custodian and Administrator 

 

The Custodian and Administrator will be paid fees at rates agreed with the Directors and the directors of 

the Master Fund from time to time and in accordance with the Custodian Agreement and the 

Administration Agreement. 

 

 

15.3 General Expenses 

 

The preliminary expenses of the establishment of the Company and the Fund and the Master Fund 

(including the costs incurred in connection with the preparation of the initial Placing Memorandum and all 

initial legal and printing costs incurred with the preparation and execution of the material contracts 

referred to below under Section 17 – ‘General Information’) have been fully amortised. 

 

In addition, the Fund and the Master Fund each bears operating and other expenses, including, but not 

limited to investment-related expenses (e.g. brokerage, commissions, clearing, and settlement charges, 

custodial fees, interest expense, expenses related to consultants, attorneys, brokers or other 

professionals or advisers who provide research, advice or due diligence services with regard to 

investments, appraisal fees and expenses, and investment banking expenses), legal expenses, 

accounting, audit, tax preparation and other tax-related expenses, organizational and offering expenses, 

administration fees and related costs, interest on borrowings and fees in respect thereof and the cost of 

printing and distributing the annual and semi-annual reports and statements together with its pro-rata 

share of any fees payable in the Cayman Islands on increases in their respective share capital , as 

applicable, the annual company registration fee and mutual fund registration fee payable in the Cayman 

Islands, the travel and per diem expenses incurred by the Directors and the directors of the Master Fund 

for attending meetings or in connection with their respective business, the fees and expenses of their 

respective auditors and legal advisers, the cost of any liability insurance taken out in respect of the 

Directors and the directors of the Master Fund all other operating and administrative expenses or 

extraordinary expenses to the Fund or the Master Fund as the Directors determine in their sole discretion.  

The fees of the Directors and the fees of the directors of the Master Fund (such fees not being expected 

to exceed US$75,000 per annum in total) will be paid by the Master Fund.   

 

The fees and expenses referred to above may be allotted to and borne by the Master Feeder and any 

feeder funds investing in the Master Fund in such manner and proportion as the Directors may determine, 

having consulted with the auditors of the Company and the Master Fund. 
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15.3 Soft Commission 

 

The Investment Manager and/or any company associated with it may enter into portfolio transactions for 

or with the Company either as agent, or as a principal in accordance with normal market practice. 

 

The Investment Manager and/or any company associated with it reserves the right to effect transactions 

by or through the agency of another person with whom the Investment Manager and/or any company 

associated with it have an arrangement under which that party will from time to time provide to or procure 

for the Investment Manager and/or any company associated with it goods, services or other benefits 

(such as research and advisory services, computer hardware associated with specialised software or 

research services and performance measures) the nature of which is such that their provision can 

reasonably be expected to benefit the Company as a whole and may contribute to an improvement in the 

performance of the Company or of the Investment Manager and/or any company associated with it in 

providing services to the Company and for which no direct payment is made but instead the Investment 

Manager and/or any company associated with it undertake to place business with that party.  For the 

avoidance of doubt, such goods and services do not include travel, accommodation, entertainment, 

general administrative goods or services, general office equipment or premises, membership fees, 

employee salaries or direct money payments.  A maximum of 10% of total commissions paid shall be in 

soft commissions. 

 

 

 

16. VALUATION AND PRICES 
 

16.1 Calculation of net asset value of the Master Fund 

 

The value of the net assets of the Master Fund will be determined as at each Valuation Point in 

accordance with International Financial Reporting Standards and the following guidelines: 

 

(i) the value of any cash on hand or on deposit, bills, demand notes, accounts receivable, prepaid 

expenses, cash dividends and interest declared or accrued and not yet received shall be deemed 

to be the full amount thereof unless the directors of the Master Fund shall have determined that 

any such deposit, bill, demand note or account receivable is not worth the full amount thereof in 

which event the value thereof shall be deemed to be such value as the directors of the Master 

Fund shall deem to be the reasonable value thereof; 

 

(ii) except in the case of any interest in a unit trust, mutual fund corporation, open-ended investment 

company or other similar open-ended investment vehicle (a "managed fund") to which paragraph 

(iii) applies and subject as provided in paragraphs (iv) and (v) below, all calculations based on the 

value of investments quoted, listed, traded or dealt in on any stock exchange, commodities 

exchange, futures exchange or over-the-counter market shall be made by reference to the last 

traded price on the principal stock exchange for such investments as at the close of business in 

such place on the day as of which such calculation is to be made; and where there is no such 

principal stock exchange, commodities exchange, futures exchange or over-the-counter market 

all calculations based on the value of investments quoted by any person, firm or institution 

making a market in that investment (and if there shall be more than one such market maker then 

such particular market maker as the directors may designate) shall be made by reference to the 

mean of the latest bid and asked price quoted thereon; provided always that if the directors of the 

Master Fund in their discretion consider that the prices ruling on a stock exchange other than the 

principal stock exchange provide in all the circumstances a fairer criterion of value in relation to 

any such investment, they may adopt such prices; 

 

(iii) subject as provided in paragraphs (iv) and (v) below, the value of each interest in any managed 

fund which is valued as at the same day as the Master Fund shall be the net asset value per 

share, unit or other interest in such managed fund calculated as at that day or, if the directors of 
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the Master Fund so determine, or if such managed fund is not valued as at the same day as the 

Master Fund, the value of such interest shall be the last published net asset value per unit, share 

or other interest in such managed fund (where available) or (if the same is not available) the last 

published redemption or bid price for such unit, share or other interest; 

 

(iv) if no net asset value, bid and offer prices or price quotations are available as provided in 

paragraphs (ii) or (iii) above, the value of the relevant asset shall be determined from time to time 

in such manner as the directors of the Master Fund shall determine; 

 

(v) notwithstanding the foregoing, the directors of the Master Fund may, at their absolute discretion, 

permit some other method of valuation to be used if they consider that such valuation better 

reflects the fair value; and 

 

(vi) any value (whether of a security or cash) otherwise than in US Dollars shall be converted into US 

Dollars at the rate (whether official or otherwise) which the directors of the Master Fund shall in 

their absolute discretion deem appropriate to the circumstances having regard, inter alia, to any 

premium or discount which they consider may be relevant and to costs of exchange. 

 

The term “last traded price” referred to above refers to the last traded price reported on the exchange for 

the day, commonly referred to in the market as the “settlement” or “exchange price”, and represents a 

price at which members of the exchange settle between them for their outstanding positions.  Where a 

security has not traded then the last traded price will represent the “exchange close” price as calculated 

and published by that exchange in accordance with its local rules and customs. 

 

The directors of the Master Fund (or any person to whom they shall have delegated responsibility for 

calculating the value of the net assets of the Master Fund) shall be entitled to rely on any electronic price 

feed, and the price provided by any such electronic price feed shall be deemed to be the last traded price. 

 

 

16.2 Calculation of net asset value of the Fund 

 

The Net Asset Value of the Fund shall be determined as at the Valuation Point relating to each Dealing 

Day on the basis of the value of the Fund’s interest in the Master Fund (based on the net asset value of 

the shares of the Master Fund as at the same Valuation Point) together with all cash held for the benefit 

of the Fund less the liabilities of the Fund. 

 

The Net Asset Value of each Share shall be determined as at each Valuation Point (except when 

determination of the Net Asset Value has been suspended).  Such Net Asset Value shall be determined 

by dividing the Net Asset Value of the Fund as at that time by the total number of Shares in the Fund. 

 

 

16.3 Suspension of Calculation of the net asset value of the Master Fund 

 

The articles of association of the Master Fund provide that the directors of the Master Fund may at any 

time and from time to time suspend the determination of the net asset value of the Master Fund during, 

and/or extend the period for the payment of redemption moneys to persons who have redeemed shares 

in the Master Fund by the number of days comprised in, the whole or any part of a period: 

 

(a) during which any stock exchange, commodities exchange, futures exchange or over-the-counter 

market on which any significant portion of the investments of the Master Fund is listed, quoted, 

traded or dealt in is closed (other than customary weekend and holiday closing) or trading on any 

such stock exchange or market is restricted or suspended; or 
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(b) when circumstances exist as a result of which in the opinion of the directors of the Master Fund it 

is not reasonably practicable for the Master Fund to dispose of investments or as a result of 

which any such disposal would be materially prejudicial to shareholders in the Master Fund; or 

 

(c) when a breakdown occurs in any of the means normally employed in ascertaining the value of 

investments or the net asset value of the Master Fund or the net asset value per share of the 

Master Fund or when for any other reason the value of any of the investments or other assets of 

the Fund or the net asset value of the Fund or the net asset value per share of the Master Fund 

cannot in the opinion of the Directors reasonably or fairly be ascertained; or 

 

(d) during which the Master Fund is unable to repatriate funds for the purpose of making payments 

on the redemption of shares in the Master Fund or during which any transfer of funds involved in 

the realisation or acquisition of investments or payments due on redemption of shares in the 

Master Fund cannot in the opinion of the directors of the Master Fund be effected at normal rates 

of exchange; or  

 

(e) during which the business operations of the Investment Manager or the Administrator in respect 

of the Master Fund are substantially interrupted or closed as a result of or arising from pestilence, 

acts of war, terrorism, insurrection, revolution , civil unrest, riot, strikes or acts of God; or 

 

(f) if a resolution calling for the liquidation, dissolution or merger of the Master Fund has been 

adopted. 

 

No shares in the Master Fund may be issued or redeemed during such a period of suspension.  All 

reasonable steps will be taken to bring any period of suspension to an end as soon as possible. 

 

 

16.4 Suspension of Calculation of the net asset value of the Company 

 

The articles of association of the Company provide that the directors may at their discretion declare a 

suspension of the determination of the net asset value of the Fund, the Net Asset Value per Share and/or 

the subscription of Shares upon the occurrence of any of the following circumstances, and in each case 

for the whole of any part of a period: 

 

(a) during which any stock exchange, commodities exchange, futures exchange or over-the-counter 

market on which any significant portion of the investments of the Fund is listed, quoted, traded or 

dealt in is closed (other than customary weekend and holiday closing) or trading on any such 

stock exchange or market is restricted or suspended; or 

 

(b) when circumstances exist as a result of which in the opinion of the directors it is not reasonably 

practicable for the Fund to dispose of investments or as a result of which any such disposal would 

be materially prejudicial to shareholders in the Fund; or 

 

(c) when a breakdown occurs in any of the means normally employed in ascertaining the value of 

investments or the net asset value of the Fund or the net asset value per share of the Fund or 

when for any other reason the value of any of the investments or other assets of the Fund or the 

net asset value of the Fund or the net asset value per share of the Fund cannot in the opinion of 

the Directors reasonably or fairly be ascertained; or 

 

(d) during which the Company is unable to repatriate funds for the purpose of making payments on 

the redemption of shares of Shares or during which any transfer of funds involved in the 

realisation or acquisition of investments or payments due on redemption of shares in the Fund 

cannot in the opinion of the directors be effected at normal rates of exchange; or  
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(e) if a resolution calling for the liquidation, dissolution or merger of the Master Fund has been 

adopted. 

 

 

16.5 Subscription and Redemption Prices 

 

The Subscription Price or Redemption Price of each Share for any relevant Dealing Day will, subject as 

provided below, be determined by dividing the Net Asset Value of the Fund as at the Valuation Point 

relating to that Dealing Day by the number of Shares then in issue, the resulting amount being rounded to 

the nearest cent (0.5 of a cent. being rounded up). 

 

The Directors have the power, in determining the Subscription Price of a Share, to add an amount, for the 

account of the Fund, which they consider to be an appropriate allowance to reflect (a) the difference 

between the last traded price (or the mean between the last available bid and asked prices) of the 

investments of the Fund and the latest available asked price of such investments; and (b) fiscal and 

purchase charges which would be incurred for the account of the Fund in investing an amount equal to 

that Net Asset Value per Share.  Similarly, the Directors may, when determining the Redemption Price of 

a Share, deduct for the account of the Fund an amount which they consider to be an appropriate 

allowance to reflect (a) the difference between the last traded price (or the mean between the last 

available bid and asked prices) of the investments of the Fund and the latest available bid price of such 

investments, (b) fiscal and sale charges which would be incurred for the account of the Fund in realising 

assets or closing out positions to provide funds to meet any redemption request.  Further, the Directors 

may arrange for a revaluation of Shares if they consider that the Subscription Price or Redemption Price 

calculated in relation to any Dealing Day does not accurately reflect the true value of the Shares. 

 

 

 

17. GENERAL INFORMATION 
 

17.1  Material Contracts 

 

The following contracts (not being contracts in the ordinary course of business) have been entered into by 

the Company and are, or may be, material: 

 

(a) an amended and restated agreement dated 31 December 2012 between the Company and the 

Investment Manager pursuant to which the Investment Manager was appointed, subject to the 

overall supervision of the Directors, to manage the Company's investments and affairs; 

 

(b) an amended and restated agreement dated 31 December 2012 between the Master Fund and 

the Investment Manager pursuant to which the Investment Manager was appointed, subject to the 

overall supervision of the directors of the Master Fund to manage the Master Fund’s investments 

and affairs;  

 

(c) an administration agreement between the Company, the Master Fund and the Administrator 

pursuant to which the Administrator was appointed as the administrator of the Company and the 

Master Fund; and 

 

(d) an custody services agreement between the Master Fund and the Custodian pursuant to which 

the Custodian was appointed to act as custodian of the Master Fund. 

 

 

17.2 Inspection of Documents 

 

Copies of the following documents are available for inspection free of charge at any time during normal 

business hours on any day (excluding Saturday, Sundays and public holidays) at the offices of the 
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Administrator and copies thereof may be obtained from the Administrator at that address on payment of a 

reasonable fee: 

 

(a) the Memorandum and Articles of Association of the Company; 

 

(b) the Agreements referred to in paragraph 1 above; and 

 

(c) the Companies Law (as revised) of the Cayman Islands. 

 

 

17.3 Conflicts of Interest 

 

The Directors, the Administrator, the Investment Manager and the Custodian may from time to time act as 

directors, administrator, registrar, secretary, manager, custodian or investment manager or carry out 

other functions as may be required from time to time in relation to, or be otherwise involved in or with, 

other funds and clients which have similar investment objectives to those of the Fund.  It is, therefore, 

possible that any of them may, in the course of business, have potential conflicts of interest with the 

Company.  Each will, at all times, have regard in such event to its obligations to the Company and will 

endeavour to ensure that such conflicts are resolved fairly. 

 

In addition, any of the foregoing may deal, as principal or agent, with the Company provided that such 

dealings are carried out as if effected on normal commercial terms negotiated on an arm's length basis.  

Where the Investment Manager is managing or advising other funds or accounts with similar investment 

policies to the Company, it will ensure that appropriate investment opportunities are allocated on a fair 

and equitable basis between the Company and such other funds or accounts. 

 

The Investment Manager may share with any other person (including, but not limited to, any investor or 

any person introducing investors) any fees and other benefits to which it may be entitled from the 

Company.  The Investment Manager and any person connected with it, including any employee of the 

Investment Manager or its associated companies, may invest in the Company, and the Investment 

Manager may allow to any such person a rebate of any fees to which the Investment Manager may be 

entitled from the Company. 

 

 

17.4 Memorandum of Association 

 

The Memorandum provides that the Company's objects are unrestricted.  The objects of the Company 

are set out in full in Clause 3 of the Memorandum. 

 

 

17.5 Termination 

 

The business of the Company includes realisation and distribution of the Company’s assets to 

Shareholders during a wind down of the Company’s operations. 

 

The Company may be wound up by a special resolution of the holders of Shares. On a winding up, any 

assets remaining after the return of the nominal amount paid up on the Management Shares will be 

distributed to the holders of  Shares pari passu according to the amount such holders would have 

received on a redemption as at the Valuation Point immediately preceding the date of liquidation of the 

Company. 

 

The Directors may compulsorily redeem all outstanding Shares relating to the Fund if the Net Asset Value 

of the Fund falls below US$5,000,000. 
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17.6 Share Capital 

 

The authorised share capital of the Company is US$150,000 being made up of 100 Management Shares 

of nominal or par value of US$1.00 each and 149,900,000 Shares of nominal or par value of US$0.001 

each. 

 

The Management Shares were issued fully paid at par and are held by the Investment Manager, and are 

issued for the purpose of enabling all the Shares to be redeemed without liquidating the Company.  The 

Management Shares carry the right to return of the nominal amount paid up thereon on the winding up of 

the Company. 

 

Prospective investors should note that there are no provisions under the laws of the Cayman Islands or 

under the Articles conferring pre-emption rights on holders of any class of Shares.  The unissued Shares 

are at the disposal of the Directors who may offer, allot, issue, grant options over or otherwise dispose of 

them to such persons, at such times, for such consideration and on such terms and conditions as the 

Directors think fit. 

 

The Company may by ordinary resolution increase its share capital, consolidate its shares or subdivide 

any of them into shares of a smaller amount or cancel authorised but unissued shares.   

 

Subject to the provisions of Cayman Islands law and the rights of any holders of any class of shares, the 

Company may by special resolution reduce its share capital or any capital redemption reserve or share 

premium account. 

 

 

17.7 Transfer of Shares 

 

Shares are transferable by instrument in writing signed by (or, in the case of a transfer by a body 

corporate, signed on behalf of or sealed by) the transferor and the transferee and registered in the 

register of shareholders.  The Directors may decline to register any transfer of Shares without giving a 

reason therefor.  An instrument of transfer shall relate to Shares of one class only.  The Directors may 

suspend the registration of transfers for not more than a total of 45 days in any year.  In the case of the 

death of any one of the joint shareholders, the survivor or survivors will be the only person or persons 

recognised by the Company as having any title to the interest of the deceased joint shareholder in the 

Shares registered in the names of such joint shareholders. 

 

Any proposed transferee of Shares that is a United States Person will be required to provide such 

representations, warranties or documentation as may be required by the Directors to ensure that any 

transfer does not result in the violation of United States securities laws. 

 

 

17.8 Voting Rights 

 

(a) At least one or more members holding at least a majority of the voting share capital of the 

Company present in person or by proxy who are entitled to vote shall be a quorum for all 

purposes at any general meeting of the Company. The Shares carry the right to vote.  Except 

where there are no Shares in issue, Management Shares do not carry any right to vote. 

 

(b) At any general meeting a resolution put to the vote of the meeting shall be decided on a show of 

hands, unless a poll is demanded by one or more members present in person or by proxy entitled 

to vote and who together hold not less than 10 per cent of the paid up voting share capital of the 

Company.  Subject to any rights and restrictions for the time being attached to any class of 

shares, on a show of hands every member present in person and every person representing a 

member by proxy shall at a general meeting of the Company have one vote and on a poll every 
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member and every person representing a member by proxy shall have one vote for each share of 

which he or the person represented by proxy is the holder. 

 

(c) To be passed, resolutions (other than special resolutions) of the Company in general meeting 

require a simple majority of the votes cast at the meeting at which the resolution is proposed.  A 

special resolution is a resolution which is passed by not less than two-thirds of such members of 

the Company for the time being entitled to vote as may be present, in person or by proxy, at any 

general meeting of which notice specifying the intention to propose such resolution as a special 

resolution has been duly given. 
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APPLICATION FORM  

 

OPTIMAL JAPAN LONG FUND ("the Company") 
 
 

To: Apex Fund Services Ltd 
 c/o Apex Fund Services (Australia) Pty Ltd 

 Level 8 

 Williams Street 

 Woolloomooloo NSW 2011 

 Attention: Share Reg 

 Email: optimal@apexfunds,com.au 

 Facsimile: (612) 8072 1883 

 

 

with a copy to: Optimal Fund Management Pty Limited 

Level 5 

175 Macquarie Street 

Sydney NSW 2000 

Australia 

 

Facsimile: (612) 8239 3333 

 

I/We hereby apply to purchase participating redeemable preference shares ("Shares") in Optimal Japan 

Absolute Long Fund - Offshore Feeder ("the Fund"). 

 

 

SUBSCRIPTION DETAILS: 
 

Please indicate the amount you wish to invest US$______________________. 

 

(Note:  the minimum investment in the Fund is US$200,000 and the minimum addition to any existing 

holding is US$50,000.) 

 

 

PAYMENT DETAILS: 
 

I / W e  h a v e  i n s t r u c t e d / u n d e r t a k e  t o  i n s t r u c t  m y / o u r  b a n k 

  

(State name of bank and branch) 

t o  r e m i t  b y  t e l e g r a p h i c  t r a n s f e r  f o r  v a l u e  ( n e t  o f  a l l  b a n k  c h a r g e s )  b y 

   US$ . 

(State value date) (State amount) 
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for US Dollars, to:  

 

DBS Bank (Hong Kong) Limited  

 

Correspondent US Bank: Bank of New York, New York 

Swift Code: IRVTUS3N 

 

SWIFT Code:   DHBKHKHH 

Address: 16
th
 Floor, The Center 

 99 Queen’s Road 

 Central  Hong Kong 

A/C Name:   Optimal Japan Long Fund 

A/C No:   788353235  

 

The remitter should instruct the remitting bank to send a SWIFT advice (format MT 103) to Apex Fund 

Services (Australia) Pty Ltd (email: optimal@apexfunds.com.au) advising details of remittance, including 

the name of applicant(s), for ease of identification. 

 

All application monies must originate from an account held in the name of the subscriber.  No third party 

payments will be permitted. 

 

Please note that for cleared funds to be received by Australian ESTpayment must be made for 

value at least one New York business day preceding the Business Day on which payment in 

cleared funds is due. 

 

 

REGISTRATION DETAILS: 
 

SINGLE APPLICANT 

 

JOINT APPLICANTS 

Name (in full)   

  

 

Name  (in full)   

  

 

Address  *  

  

  

  

 

Address  *   

  

    

   

(Only the first-named applicant's address will be 

used for registration purposes) 

I.D./Passport No:   

 

I.D./Passport No:    

Date of Birth:     Date of Birth:    

 

Nationality/Place of Incorporation:  

  

Nationality/Place of Incorporation:  

   

 

Telephone No:    Telephone No.:     
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Fax No:   Fax No:    

 

E-mail Address:   

 

Email Address:   

Occupation:    

 

Occupation:   

Nature of Business:   

 

Nature of Business:   

Source of Funds:   

 

Source of Funds:   

* No P.O. box accepted for registration purposes. 

 

 

BANK ACCOUNT DETAILS FOR REALISATION PAYMENTS: 
 

Name of Beneficiary Bank:       

 (in full) 

 

Address of Beneficiary Bank:        

 

          

 

SWIFT Address:                                   

 

Name and address 

of Correspondent Bank:        

 

        

 

A/C Name:         

 

A/C Number:         

 

 

In order to protect investors from fraud, subscription funds should be wired out from a bank account under 

the name of the prospective individual or corporate investor.  Redemption funds will only be wired out 

from the Company to a bank account under the name of the individual or corporate investor, preferably 

the bank account first drawn on for subscription. 

 

 

INSTRUCTIONS OF JOINT HOLDERS: 
 

In the case of a joint application, until further notice in writing, the Investment Manager and the 

Administrator are authorised to rely upon and act in accordance with the instructions, communications 

and requests and to deal with instruments purporting to be made, drawn, accepted, endorsed or given by 

post or facsimile from:  
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any of the joint holders (the joint holders hereby undertake that any instructions, 

communications, requests and instruments purporting to be made, drawn, accepted, 

endorsed or given by any one joint holder is binding on each joint holder); * or 

all of the joint holders. * 

 

* Tick whichever box is applicable.  Where no indication is made, all of the joint holders will be required to 

sign any instructions. 

 

 

DECLARATIONS:  
 

1. I/We acknowledge that I/we have received and considered the Private Placing Memorandum 

relating to the Fund, that this application is based thereon and that all defined terms used in this 

Application Form shall have the same meaning as that ascribed to them in the Private Placing 

Memorandum.  

 

2. Further, I/we confirm that I am not/we are not a US Person (as defined in Regulation S under the 

United States Securities Act of 1933, as amended). 

 

3. I/We undertake to observe and be bound by the provisions of the Articles of Association (as 

amended from time to time) of the Company. 

 

4. I/We acknowledge that this application is made at a price determined in accordance with the 

Articles of Association and that the Investment Manager reserves the right to reject any application 

in whole or in part. 

 

5. I/We declare that I am/we are of full legal age and capacity. 

 

6. For investors who are natural persons only: 

 

I/We agree that: 

 

(i) information supplied on this Application Form and otherwise in connection with my/our 

subscription for Shares may be held by the Administrator and will be used for the purposes 

of processing my/our subscription and investment in the Fund and completion of information 

on the Register of Shareholders of the Company, and may also be used for the purpose of 

carrying out my/our instructions or responding to any enquiry purporting to be given by 

me/us or on my/our behalf, dealing in any other matters relating to my/our holding of Shares 

(including the mailing of reports or notices), forming part of the records of the recipient as to 

the business carried on by it, observing any legal, governmental or regulatory requirements 

of any relevant jurisdiction (including any disclosure or notification requirements to which any 

recipient of the data is subject) and to provide a marketing database for product and market 

research or to provide information for the despatch of information on other products or 

services to me/us from the Investment Manager or any connected person of the Investment 

Manager.  All such information may be retained after my/our Shares have been redeemed; 

 

(ii) the Administrator may disclose and transfer such information to the Auditors and the 

Investment Manager, including any of their employees, officers, directors and agents and/or 

to the ultimate holding company of the Investment Manager and the Administrator and/or 

their subsidiaries and/or affiliates or to any third party employed to provide administrative, 

computer or other services or facilities to any person to whom data is provided or may be 

transferred as aforesaid and/or to any regulatory authority entitled thereto by law or 

regulation (whether statutory or not) in connection with my/our investment in the Fund, which 

persons may be persons outside Hong Kong; and 
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(iii) due to money laundering requirements operating within their respective jurisdictions, the 

Company, the Investment Manager, the Administrator and/or their agents may require further 

identification of the applicant(s) before applications can be processed.  The Company, the 

Investment Manager, the Administrator and their agents shall be held harmless and 

indemnified by the applicant(s) against any loss arising from the failure to process this 

application or delaying the payment of redemption proceeds if such information as has been 

required from the applicant(s) has not been provided by the applicant(s). 

 

7. I / We represent that I am not / we are not a “Prohibited Person” (generally defined to mean a 

person involved in money laundering or terrorist activities, including those persons or entities that 

are included on any relevant lists maintained by the U.S. Treasury Department’s Office of Foreign 

Assets Control, any senior foreign political figures, their immediate family members and close 

associates, and any foreign shell bank), and neither is any entity controlling, controlled by or under 

common control with me / us, a Prohibited Person.  

 

8. (i)  I / We will not transfer directly or indirectly any of my/our Shares or any interest therein 

(including, without limitation, any right to receive dividends or other distributions) to a “U.S. Person” 

(as defined in Regulation S under the United States Securities Act of 1933, as amended (the “Act”)) 

or to any other person or entity (i) unless the proposed transferee has made representations and 

warranties similar to those contained herein (including, without limitation, those relating to the Act) 

and such representations and warranties have been approved by the Company, (ii) unless such 

Shares are registered pursuant to the provisions of the Act or an exemption from registration is 

available and (iii) unless the Company has consented to such transfer; 

 

 (ii) If the Shares purchased under this Application Form are being acquired by me / us as 

nominee or custodian for another person or entity, I / we will not permit the beneficial owners of 

such Shares to transfer any beneficial interest in the Shares, directly or indirectly, to any person or 

entity unless the representations made by me / us in this Application Form will continue to be true; 

 

 (iii) I / We did not acquire (except as specifically authorized by the Company) and will not 

transfer any of my/our Shares within the United States; 

 

 (iv) The Shares are being acquired by me / us (or, if I am / we are acting as a nominee or 

custodian for another person or entity, by such person or entity) solely for my / our own account for 

investment and not with a view to distribution or resale; 

 

 (v) I / We will supply the Company with such other facts as from time to time are deemed 

necessary or desirable in order to avoid the loss of a contemplated tax benefit to the Company or 

any of its respective shareholders and in order to ascertain that no violation by the Company shall 

occur of any securities laws of the United States or any other relevant jurisdiction, including the Act, 

the U.S. Investment Company Act of 1940, as amended, and the U.S. Investment Advisers Act of 

1940, as amended. 

 

9. I / We agree that the foregoing representations will be deemed to be reaffirmed by me / us at any 

time I / we purchase or otherwise acquire additional Shares and such purchase or acquisition will 

be evidence of such reaffirmation, if any of the foregoing representations cease to be true, I / we 

will promptly notify the Company of the facts pertaining to such changed circumstances. 

 

10. I / We consent to the recording of telephone conversations between the Administrator and myself / 

ourselves and I / we acknowledge that any such tape recordings may be submitted in evidence in 

any proceedings relating to this application or the service agreements between the Administrator 

and the Company. 
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11. I / We represent that the Shares are to be purchased with funds that are from legitimate sources in 

connection with my / our regular business activities and which do not constitute the proceeds of 

criminal conduct within the meaning given in the Proceeds of Crime Law (as amended) of the 

Cayman Islands and the Regulations or Guidance Notes issued pursuant thereto. 

 

12. Due to money laundering requirements operating within their respective jurisdictions, the Company, 

the Investment Manager, the Administrator and / or their agents may require further identification of 

the applicant(s) before applications can be processed. The Company, the Investment Manager, the 

Administrator and its agents shall be held harmless and indemnified by the applicant(s) against any 

loss arising from the failure to process this application or delaying the payment of redemption 

proceeds if such information as has been required from the applicant(s) has not been provided by 

the applicant(s).  

 

13. In the case of Joint Applicants, all must sign and supply names and addresses using "Registration 

Details" above. A corporation should sign under the hand of a duly authorized official who should 

state his representative capacity. If this form is signed under a power of attorney, such power or a 

duly certified
*
 copy thereof must accompany this form. All applicants are requested to provide the 

documents listed below, depending on the type of investor applicable to them. Please note that the 

Company, the Administrator and the Investment Manager reserve the right to request further 

information as is necessary to verify the identity of an applicant and the source of the payment. 

 

14. I/We hereby agree that I/we shall not take any action to present a petition or commence any case, 

proceeding, proposal or other action under any existing or future law of any jurisdiction, domestic or 

foreign, relating to bankruptcy, insolvency, reorganisation, arrangement in the nature of insolvency 

proceedings, adjustment, winding-up, liquidation, dissolution, composition or analogous relief with 

respect to the Company or the debts of the Company unless and until a debt is immediately due 

and payable by the Company to me/us. 

 

Individuals subscribing must provide: 

  

 A certified copy of their passport(s) or other acceptable identification such as a National ID card, 

containing the subscribers full name(s), photograph, date and place of birth and nationality 

 Proof of permanent address, by way of a bank reference or an original/certified copy of a recent 

utility bill (last 3 months).  P.O. Boxes are not acceptable. 

 

Unlisted Companies subscribing must provide: 

 

 A certified copy of certificate of incorporation, or business registration certificate and (if 

applicable) all certificates for changes of name   

 A certified copy of memorandum and articles of association (or equivalent), and all amendments 

thereto 

 A certified copy of board resolution authorising this investment and conferring authority on those 

giving instructions  

 An extract from the Company Registry, or letter from lawyer/ accountant/ company secretary to 

confirm the status of the company 

 A certified letter containing a list of all directors and beneficial owners, providing full name(s) and 

residential addresses or certificate of incumbency 

 An appropriately signed letter confirming on whose ultimate behalf this investment is made 

 All documents as set out  for “individuals” in respect of: 
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 principal beneficial owners (generally regarded as any person directly or indirectly holding 

10% or more of the shares of the subscribing company or with principal control over the 

assets of the company), and 

 at least 2 directors (including the Managing Director), and  

 all authorised signatories, and 

 any other individual with authority to give instructions. 

 

Listed Companies & Regulated Institutions subscribing must provide: 

 

 A certified copy of certificate of incorporation, or business registration certificate and (if 

applicable) all certificates for changes of name, or evidence that the entity is listed/ regulated in 

an approved country (e.g. extract from the approved exchange/regulator website)  

(Please note an approved stock exchange is one in a country which is a member of Financial 

Action Task Force (“FATF”) or a specified stock exchange as defined under the Securities and 

Futures Ordinance (it excludes those exchanges in Non-Cooperative Countries and Territories 

(“NCCT”s)); Approved regulators are Securities and Future Commission, Insurance Authority or 

an equivalent authority in a jurisdiction that is a FATF member or a country with equivalent 

standards of anti-money laundering to those of the FATF.) The most recent list of FATF countries 

is available on www.fatf-gafi.org 

 A certified copy of articles of association  and all amendments thereto 

 A certified copy of most recent audited financial statements 

 A certified copy of board resolution authorising this investment and conferring authority on those 

giving instructions (i.e. list of directors/ authorised signatories) 

 An appropriately signed letter confirming on whose behalf this investment is made  

 

Partnerships subscribing must provide: 

 

 All documents as set out for “individuals” in respect of: 

 at least two partners/controllers and 

 all authorised signatories 

 Mandate from the partnership authorising the opening of an account or undertaking the 

transaction and conferring authority on those who will undertake transactions 

 Proof of registered address of partnership usually by way of a bank reference. P.O. Boxes are not 

acceptable. 

 Written appropriately signed confirmation that an anti-money laundering procedure is in place to 

FATF standards and that it has been conducted on all partners in the limited partnership who 

have also provided appropriate identification documents (Please request a template of the letter 

required from the administrator for this confirmation. You can refer to the most recent list of FATF 

countries on www.fatf-gafi.org). 

 

Trusts (with regulated trustee in a FATF country) subscribing must provide: 

 

 Certified copy of Trust Deed 

 Extract of authorisation from relevant regulator 

 Written appropriately signed confirmation that an anti-money laundering procedure is in place to 

FATF standards, that it has been conducted on settlers and main beneficiaries of the trust who 

have also provided appropriate identification documents (Please request a template of the letter 
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required from the administrator for this confirmation. You can refer to the most recent list of FATF 

countries on www.fatf-gafi.org) 

 

Trusts (with trustee not regulated in FATF country) subscribing must provide: 

 

 Certified copy of Trust Deed 

 All documents as set out for “individuals”/ “companies” as appropriate in respect of: 

 The trustee and 

 All settlors and 

 All beneficiaries 

Nominee accounts subscribing must provide: 

 

 Written appropriately signed confirmation that an anti-money laundering procedure is in place to 

FATF standards, that it has been conducted on all underlying beneficial owners who have also 

provided appropriate identification documents (Please request a template of the letter required 

from the administrator for this confirmation. You can refer to the most recent list of FATF 

countries on www.fatf-gafi.org) 

 Extract of authorisation held by 3
rd

 party from relevant regulator 

 

Where the nominee and/or beneficial owners are located in a non FATF country all documentation 

as appropriate for class of subscriber must be supplied.  

 

US Investors subscribing must provide: 

 

 A completed Form W-9. (Please refer to the most recent version of the form on www.irs.gov.) 

 

15. All individual investors have the right of access to, and to update, all their records (whether held on 

computer files or manually) held by the Administrator.  A copy of such record will be provided to an 

investor who requests it, upon the payment of a modest administration charge to cover the costs of 

complying with such request.  Requests should be made in writing to Administrator at the address 

set out in the Private Placing Memorandum. 

 

16. Where the applicant is a financial institution, broker or other person applying to acquire Shares on 

behalf of its individual client(s) the applicant represents and warrants that it has full power and 

authority on behalf of the individual investor to subscribe for Shares and to execute any necessary 

subscription documentation, including this Application Form and, in particular but without limitation 

to the aforesaid, to make the representations above on behalf of such individual investor as to the 

agreement of such individual investor regarding the use of personal data. In addition, the applicant 

represents and warrants that (i) it has carried out thorough due diligence to establish the identities 

of any beneficial owners of the Shares, (ii) it reasonably believes that no beneficial owner is a 

“Prohibited Person” (as defined above), (iii) it holds the evidence of such identities and status and 

will maintain such information for at least five years from the date of its complete redemption from 

the Company, and (iv) it will make available such information and any additional information that 

the Company may require upon request that is required under applicable regulations.  Where this 

application is made as trustee, custodian, nominee or otherwise on behalf of another person or 

persons, the applicant warrants that it has carried out reasonable verification checks on and 

obtained sufficient evidence as to the identity of such person or persons on whose behalf the 

applicant shall be holding the Shares so as to satisfy the applicant of the provenance and 

legitimacy of the source of funds used to subscribe for the Shares and have otherwise complied 

with the laws and regulations relating to anti-money laundering procedures that are applicable in 

the jurisdiction where such Shares are offered or distributed and the applicant acknowledges that in 

http://www.irs.gov/
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applying to be registered owner of the Shares on such person’s or persons’ behalf the applicant is 

confirming that it is satisfied as to the identity of the underlying beneficial holder(s) and the 

provenance and legitimacy of the funds being used to subscribe for these Shares. 

 

17. The investor understands and acknowledges that although Shares will not be issued until the 

applicable issuing day, paid monies are immediately deposited into the Fund and kept in custodial 

status without interest. Prior to the issuance of Shares on the applicable issuing day, the 

Administrator’s Agent may, at the direction of the Investment Manager, release funds to ensure that 

investment in the Master Fund by the Fund and in turn, investment by the Master Fund can be 

effected on the issuing day. The Administrator and the Administrator’s Agent shall not be liable for 

any loss which a prospective investor may suffer as a result of the Administrator and the 

Administrator’s Agent releasing such funds for investment by the Fund as aforesaid. 

 

18. I/we understand and agree that the Administrator may take any action which the Administrator, in 

its sole and absolute discretion, considers appropriate so as to comply with any law, regulation, 

request of a public or regulatory authority which relate to the prevention of fraud, money 

laundering, terrorism or other criminal activities or the provision of financial and other services to 

any persons or entities which may be subject to sanctions (collectively “Relevant Requirements”). 

Such action may include, but is not limited to, the screening of applications for the purchase of 

Shares, the interception and investigation of transactions in relation to the Fund (particularly those 

involving the international transfer of funds) including the source of or intended recipient of funds 

paid in or out in relation to the Fund and any other information or communications sent to or by the 

Fund or on the Fund’s behalf. In certain circumstances, such action may delay or prevent the 

processing of proper instructions, the settlement of transactions in respect of the Fund or the 

Administrator's performance of its obligations under this Agreement and I/we agree that the 

Administrator may in its sole discretion refuse any application for Shares and that Administrator will 

not be liable for loss (whether direct or consequential and including, without limitation, loss of profit 

or interest) or damage suffered by any party arising out of or caused in whole or in part by any 

actions which are taken by the Administrator or any delegate to comply with the Relevant 

Requirements (including, without limitation, those actions referred to in this section).  

 

19. I/we agree to abide by the terms and conditions of any web site through which its investment 

holdings are made available, on acceptance of such terms and conditions by any individual acting 

on its behalf. 

 

 

SIGNATURES 

 

Date:   

 

 

Signature(s) of applicant(s) 

(including any joint applicants):  

 

 

 

    

Applicant 1  Applicant 2 

 

 

 

    

Applicant 3  Applicant 4 
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NOTES: 

 

1. In the case of Joint Applicants, all must sign and supply names and addresses using "Registration 

Details" above.  A corporation should sign under the hand of a duly authorized official who should 

state his representative capacity.  If this form is signed under a power of attorney, such power or a 

duly certified copy thereof must accompany this form.  Individual investors are requested to attach 

a certified copy of their passport or identity card and corporate investors are requested to attach a 

certified copy of their certificate of incorporation and business registration certificate (or equivalent) 

as proof of identity together with a list of authorised signatories. 

 

2. All individual investors have the right of access to, and to update, all their records (whether held on 

computer files or manually) held by the Administrator.  A copy of such record will be provided to an 

investor who requests it, upon the payment of a modest administration charge to cover the costs of 

complying with such request.  Requests should be made in writing to Administrator at the address 

set out in the Private Placing Memorandum relating to the Company. 

 

3. Where the applicant is a financial institution, broker or other person applying to acquire Shares on 

behalf of its individual client(s) the applicant represents and warrants that it has full power and 

authority on behalf of the individual investor to subscribe for Shares and to execute any necessary 

subscription documentation, including this Application Form and, in particular but without limitation 

to the aforesaid, to make the representations above on behalf of such individual investor as to the 

agreement of such individual investor regarding the use of personal data. 

 

4. Where this application form is sent by fax, you must also send the original signed application to the 

address specified above.  Neither the Administrator nor its duly appointed agents will be 

responsible to an applicant for any loss resulting from the non-receipt or illegibility of any 

application sent by fax. 

 

5. Where documents are not in English, a notarized translation is required. 

 

6. A certifier must be a suitable person, such as a lawyer, accountant, director or manager of a 

regulated credit or financial institution, a notary public or a member of the judiciary.  The certifier 

should sign the copy document (printing his/her name clearly underneath) and clearly indicate 

his/her position or capacity, together with a contact address and phone number.  The certifier must 

indicate that the document is a true copy of the original and that the photo is a true likeness of the 

individual. 

 


