December 18, 2020

The Honorable Jerrold Nadler The Honorable Jim Jordan

U.S. House of Representatives U.S. House of Representatives

2138 Rayburn House Office Building 2142 Rayburn House Office Building
Washington, D.C. 20515 Washington, D.C. 20515

The Honorable David Cicilline The Honorable F. James Sensenbrenner
U.S. House of Representatives U.S. House of Representatives

2138 Rayburn House Office Building 2142 Rayburn House Office Building
Washington, D.C. 20515 Washington, D.C. 20515

Dear Chairman Nadler, Ranking Member Jordan, Chairman Cicilline, and Ranking Member
Sensenbrenner:

We write to express concern about the quality of the evidence, underlying presumptions, and
conclusions in the majority staff report and recommendations on Competition in Digital Markets.
We are organizations that represent members of the technology industry—including startups,
entrepreneurs, developers, and investors—and are keenly interested in ensuring thoughtful,
evidence-based, and economically sound competition policy.

The debate about competition in the technology sector must include the perspective of members
of the startup ecosystem. While they are the supposed ‘beneficiaries’ of action in the competition
policy space, a narrow focus on ‘big tech’ and policy proposals aimed only at perceived abuses
by these companies—while ignoring their impacts on smaller firms—may actually harm
competition in technology-driven sectors. As the European Union’s General Data Protection
Regulation (GDPR) illustrates, for example, enacting strict rules designed to regulate the
practices of large companies may actually cement the standing of those large companies, while
burdening their smaller rivals with elevated barriers to entry and proportionately higher
compliance costs.! Therefore, we urge the Subcommittee to adopt a fuller appreciation of the
state of competition in the app economy and the startup ecosystem, and the costs of government
intervention than is reflected in the report.

While the Subcommittee heard from a few voices from within the startup ecosystem and the
broader app economy, the report only cites those that agree with its presuppositions, leading to a
document that oversimplifies the state of the startup ecosystem and competition in markets
characterized by the entry of platforms. Moreover, the report underappreciates the services
platforms provide for startups and app makers, sidesteps the robust competition between these
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platforms for developers and startups, and fails to see the importance of acquisitions as a driver
of innovation and startup investment. In order for the U.S. to arrive at the best policies to govern
competition in the technology sector, a broader, representative group of stakeholders in the
startup ecosystem and the app economy need a prominent seat at the table.

An accurate picture of the health of the American startup ecosystem is necessary to build out a
policy environment that will enhance startup growth and competitiveness. However, the report
misunderstands, mischaracterizes, and cites outdated evidence about the state of the startup
ecosystem. For example, the report cites a 2013 Engine co-branded report as supposed evidence
of a decline in startups, but this data only covers the period from 1990 to 2011.% Not only does
this time period include—and end during—one of the greatest economic hardships since the
Great Depression, but it also does not coincide with events on which the report comments, and
thus has no explanatory value. More recent data shows that the number of high-technology
startups has increased markedly, up 47 percent from 2007 to 2016.* The report similarly alleges
that “there has also been a sharp reduction in early-stage funding for technology startups,” but
this is also factually incorrect.* Seed, angel, and early-stage VC funding have all trended upward
with relative consistency over the past decade, especially when properly accounting for the
well-documented data-lag endemic to early-stage funding data.’

Understanding the value smaller competitors derive from platform companies is also critical to
creating sound policy in this space. Large technology companies, rather than “erod[ing]
innovation and entrepreneurship in the U.S. economy,” as the report suggests, often provide
resources directly and indirectly to startups and entrepreneur support organizations at reduced or
no cost, such as cloud computing, best practices and mentorship, or direct investment and
business incubation.® Some of the most widely-recognized and widely-used entrepreneur
programs are beneficiaries of these resources.” Beyond such support, products and services
offered by larger technology companies have lowered the costs of creating and operating a
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startup dramatically. Cloud-based computing and analytics tools have reduced costs
significantly, while ad networks and software platforms have made it easier and reduced the time
needed to reach a large customer base.®

For instance, software platforms like Google Play and the Apple App Store bundle together a
variety of services for developers that software companies previously had to cobble together
separately, at a much higher cost. These services include developer tools, privacy controls,
intellectual property policing, marketing, payment processing, and a wide variety of application
programming interfaces (APIs).” And even as the quality of this bundle has improved over the
years, the relative cost has not increased for app companies. In fact, at least one platform has
reduced its fees for smaller firms relying on in-app purchases, weighing against perceptions of
software platforms as raising costs to harm potential rivals.'

If policies suggested in this report increase costs for the large companies, as they are likely to do,
the procompetitive provision of these services benefitting entrepreneurs—including diverse and
underrepresented entrepreneurs—will go away, and costs for smaller competitors will increase.
Where other policies have increased costs for large technology companies, such as taxes on
digital services in the United Kingdom, the companies have increased prices for their services.''
A similar pattern of increasing costs and dialing back discounted services is likely to play out in
the United States if the recommendations of this report are implemented. For nascent technology
ventures with slim operating costs and bootstrap budgets, even small increases in expenses could
force them out of business. This will reduce the number of successful startups, harm competition,
and cement the standing of large incumbents—all counter to the goals of the report.

Failing to see the importance of acquisitions for driving innovation in the startup ecosystem—as
the report does—is similarly likely to reduce the number of successful startups and harm
competition. For many startups, being acquired is sought-after. In a 2019 survey, 50 percent of
startup executives said they expected acquisition to be a “realistic long-term goal for [their]
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company,” while only 18 percent said initial public offering (IPO).'* This is reflective of the
fewer IPOs occuring today compared to during the dot-com era, which is due in part to increased
regulation, heightened deal scrutiny, and global competition for capital."* Unnecessarily limiting
mergers and acquisitions in the technology sector will chill startup growth and innovation by
closing off an avenue for exits and altering incentives for investment.

While some acquisitions certainly deserve regulatory scrutiny, presuming all acquisitions by
larger companies to be anticompetitive fails to see the procompetitive nature of acquisitions in
the technology sector. Startups and serial entrepreneurs often focus on creating new, innovative
technologies, with the goal of selling to a larger company that can bring the product to scale.'
This procompetitive exchange has clear synergies and benefits consumers by making the latest
innovations widely available. Past completed acquisitions can also serve as a track record of
success, enabling entrepreneurs to attract capital for their future ventures. Making it harder for
startups to get acquired—or injecting uncertainty about acquisitions being unwound down the
road—will hurt the ability of some new and small tech companies to raise funding and get off the
ground.

We appreciate the Subcommittee’s interest in a policy environment that fosters competition in
technology-driven sectors and supports the success of American startups. However, by focusing
on four large technology companies, we believe the report misses the forest for the trees. Instead
of focusing on punitive measures for industry incumbents that carry undoubted negative
externalities for the startup ecosystem, Congress should focus on promoting pro-startup,
procompetitive policies that will bring net benefits to the startup ecosystem and the app
economy. We look forward to working with policymakers to identify and advance those
pro-startup, procompetitive policies.

Sincerely,

ACT | The App Association
Developers Alliance
Engine

cc: The Honorable Members of the U.S. House of Representatives Committee on the Judiciary,
Subcommittee on Antitrust, Commercial and Administrative Law
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