
Wednesday, October 20, 2021

Chairman David Cicilline
House Committee on the Judiciary, Subcommittee on
Antitrust, Commercial, and Administrative Law

Dear Members of the Subcommittee on Antitrust, Commercial, and Administrative Law of the
House Committee on the Judiciary,

Engine is a non-profit technology policy, research, and advocacy organization that bridges
the gap between policy makers and startups. Engine works with government and a community of
thousands of high-technology, growth-oriented startups across the nation to support the
development of technology entrepreneurship through economic research, policy analysis, and
advocacy on local and national issues. Access to talented workers is integral for startup growth and
success. We accordingly appreciate the subcommittee’s attention to the effects of non-competes and
the role of independent contractors in the startup ecosystem and are grateful for the opportunity to
provide feedback on those issues.

For startups, all policy is competition policy—including those that shape who and how they
can hire. Limiting non-compete agreements and ensuring that startups can hire independent
contractors help startups stretch every dollar of their limited resources for maximum impact. While
these issues impact the ability for startups to compete, they are not antitrust problems and can and
should be handled in tailored ways. Using antitrust tools to address these talent problems threatens
to saddle startups with unintended secondary consequences.

The overbroad use of non-competes limits the dynamism of a mobile workforce,
hamstringing both employment seekers and small startups looking to hire skilled workers. Chairman
Cicilline rightfully acknowledged that these provisions in employment agreements have become
pervasive and are present amongst all employment levels, from entry-level workers to executives.1

Their impact on startups is large. Aside from access to capital, one of the largest challenges startups
face is access to qualified talent. Startups often rely on the ability to hire individuals that can use the
talents they have developed at other companies to foster growth and innovation for their burgeoning
companies.2 As Engine has stated in the past, “[t]  he proliferation of non-compete agreements
negatively impacts the establishment of new firms and causes those firms that do get off the ground

2 Engine, Startups and Non-Compete Agreements (Oct. 22, 2019),
https://www.engine.is/news/istartups-and-non-compete-agreements.

1 See introductory remarks from Chairman Cicilline,
https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=4709.



to often do so with inadequate talent, both in number and in skill, because of the widespread use of
non-competes across industries.”3

Research bears out the overuse of these agreements. According to a study by the Economic
Innovation Group (EIG), roughly one in five employees are subject to a non-compete as of
February 2019, and almost 40 percent of employees have signed such agreements in the past.4 But
using non-compete agreements in such a broad fashion only serves to stifle innovation and forces
employees to remain in jobs in lieu of moving on to new positions or launching businesses of their
own.5 And these agreements are abundant in skilled fields, including those that affect the technology
sectors. EIG also found that though some low-wage earners were subject to non-competes, roughly
50 percent of workers making over $150,000 per year were subject to non-competes.6 As Engine has
stated in the past, this “data suggests that industries employing highly-skilled workers, which are
often needed in the startup community, are disproportionately impacted by non-compete
agreements.”7

The broad use of non-competes in employment agreements ostensibly exists to protect
companies and the sensitive information many employees handle while serving in their roles, but
they are often overapplied. While crafted to protect business interests like intellectual property and
trade secrets, non-competes often apply to employees who do not have access to such sensitive
information. And other legal tools including state and federal trade secrets laws and non-disclosure
agreements exist to protect these interests as needed, making many non-competes redundant.8

What’s more, very few employees even have access to information companies may need to protect—
“a Treasury Department report found that only 24 percent of workers indicated they had access to
trade secret information and fewer than 50 percent of workers subject to non-competes reported to
have knowledge of  trade secrets.”9

Some states are taking positive steps to embrace worker mobility, including California, where
non-compete agreements are largely unenforceable. Here, the lack of enforceability is often credited
as a contributing factor to the vibrancy of their startup ecosystem, where worker mobility permits
ideas to “naturally flow to whichever company can best put them to use.”10 And startups across the
country are cognizant of the positive contributions of the unenforceability of non-competes in
California. In 2017, Sara Woldt of Madison, Wisconsin’s gener8tor told Engine as part of our
#StartupsEverywhere profile series, “too much local talent and labor is stuck behind the real or
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perceived threats of noncompete agreements. . .One day I hope that we can achieve the virtuous
cycle of innovation that is so core to Silicon Valley, where talent spins out of corporate employment,
starts a company, and ultimately that company is acquired by a corporation, recirculating jobs and
wealth back into the ecosystem.”11 The strict enforcement of broad non-compete agreements keeps
could-be technology hubs from competing with the scale and rapid expansion seen in Silicon Valley.

As part of our recently concluded series on the Nuts and Bolts of State Innovation policy,
Engine and three panels of experts discussed the impact state policies have on startup formation and
growth and the intersection of state and federal policymaking. The first event in this series addressed
the impact of talent policy on the startup ecosystem, including non-compete reform and changes to
independent contractor designation, and, as our panelists indicated, talent policy can have significant
ramifications for the success of a nascent business. Victor Hwang, founder of the organization Right
to Start, asserted, “[w]  e need to rethink the nature of talent and people and mobility. We don’t have a
narrative or legal structure, and this non-compete reform movement is getting to the heart of
that.”12 And panelist Kenan Fikri of the Economic Innovation Group indicated that policymakers
should take note of state action on non-compete agreements, and that executive action, like that seen
in the administration’s recent competition executive order,13 is simply not enough. “Congressional
action is so important,” said Fikri. “You can see strong signals from states that reform is necessary
which builds momentum for Congress to set the bar.”14

But, just as policymakers should be concerned about the frequent use of non-compete
agreements, they should be wary of pursuing efforts that restrict the ability of small businesses and
startups to hire independent contractors. As Engine argued in a recent blog post, startups rely on the
flexibility of using independent contractors to fit their talent needs.15 Startups, particularly in their
early stages, often do not have enough work that allows for the hiring of full time employees.
Instead, they need talent who can fill project-by-project roles, including by developers, to build their
products and services. And the ability to hire independent contractors in these cases, gives startups
the ability to grow while simultaneously affording the cost of  talent.

The average startup launches with a bootstrap budget, and talent costs can be significant.
Even the most successful of early-stage startups—those backed by formal investment like venture
capital—are only working with an average of around $55,000 per month in resources.16 With limited
resources, founders have to choose between funding items that are all essential, such as R&D,
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advertising, and employees.17 Just one full-time engineer salary, for example, would account for over
10% of that average seed-stage startup’s budget.18 While larger companies are well situated to
shoulder the costs associated with hiring full-time talent—including salaries and employee
benefits—new businesses often lack the resources needed to hire full-time staff while they are still
building their products and services.19 And research bears out the critical role independent
contractors play in the startup ecosystem. A study done by the Mercatus Center found that, for
example, “[s]ome 57 percent of startups indicate that the use of contractor labor is an essential part
of their business models.”20 Further, their results found that “79 percent of startups have at least one
contractor,” and that “technology startups overwhelmingly use contractor labor because in their
early stages they require flexibility and face limited funding and uncertainty that preclude committing
to an employee.”21 These results are in contrast to findings for typical U.S. companies (versus
technology startups), where per the U.S. Census Bureau, only 29% of businesses rely on contract
labor.22 And startups in Engine’s network agree—Laura Good, co-founder of StartupSac indicated
during an Engine event on state talent policy, that regulations limiting a startup’s hiring needs “can
make it impossible for early-stage startups to get off the ground,” and that “they won’t be able to
stay razor focused on whether or not their startup is solving a problem.”23 Grant Leah, the
co-founder of Woodland-based startup Nytch, explained in 2020 that the passage of AB 5 in
California was particularly worrisome for early-stage companies that rely upon independent
contractors to scale their operations. “The reality is that startups are so small and so lean that we
can’t really hire employees,” Leah told us. “Founders are the ones who typically don’t take a salary.
Without the ability to hire independent contractors to fill these voids, most startup ideas would
never get off  the ground.”24

This same survey of technology startups also delineated the justification for using contract
labor, with the primary reason being the need for talent for one-off projects, or for specialized
talent, closely followed by the need for flexibility due to the nature and risk associated with early
stage startups.25 Meaning, using independent contractors to meet startup talent needs is not done to
skirt additional responsibilities and costs associated with full time employees. Further, per the survey,
“almost no startup representatives in the fieldwork interviews discussed problems with labor
regulations such as minimum wage laws or overtime regulations.”26 Instead, hiring independent
contractors is generally out of  necessity for early stage companies.
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While we appreciate the subcommittee’s broad concern about competition in the technology
sector, ensuring that startups and new businesses—those companies responsible for a significant
portion of job growth in the U.S.—have the tools and regulatory environment they need to launch
and grow will go far to improve startup competitiveness. This means ready-access to qualified,
high-skilled talent. Policies that limit the use of non-compete agreements and the ability to hire
independent contractors as needed are crucial to the startup experience. Limiting worker mobility or
the ability to hire talent for one-off projects, would put U.S. economic recovery in jeopardy and
would hold the U.S. back as a leader of  innovation and technological advancement.

Thank you for the opportunity to provide feedback on the role of independent contractors
and non-compete agreements within the scope of the hearing. We look forward to serving as a
resource for the subcommittee on issues affecting startup growth and success.
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