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Bill provision 
 

ESA provisions 
overridden by the 
bill language 

Why the bill overrides these ESA provisions 
 

Pg. 13 – §102(b) 
‘‘(b) MANAGEMENT.—Covered land shall be managed in a 
manner that is consistent with this Act  and under management 
strategies that— 
‘‘(1) consider human and economic dimensions of the 
management of covered land; 
‘‘(2) protect the long-term health of forests, wildlife, and 
waterways; 
‘‘(3) are scientifically sound, ecologically credible, and legally 
responsible; 
‘‘(4) produce a predictable and sustainable level of timber sales 
and non-timber resources that do not significantly degrade the 
environment; and 
‘‘(5) emphasize collaboration among the Federal agencies 
responsible for management of covered land.” 

Sections 7 
(consultation 
process) and 9 
(prohibited acts) of 
the Endangered 
Species Act. 

The bill sets forth the four corners of the law 
applicable to management of the BLM O&C 
lands, which includes specific language that 
limits the extent to which NEPA and the ESA 
apply to management of forestry emphasis 
areas. No ESA requirements apply that are in 
addition to those specifically delimited in the 
bill.   
 
 

   
Pg. 28 – §103(c)(1)-(2) 
‘‘(c) VEGETATION TREATMENTS.— 
‘‘(1) IN GENERAL.—Vegetation treatments shall be developed 
consistent with this subsection. 
‘‘(2) NO SIGNIFICANT NEGATIVE EFFECTS.—A 
vegetation treatment under this section shall be— 
‘‘(A) considered in the environmental impact statement required 
under the National Environmental Policy Act of 1969 (42 U.S.C. 
4321 et seq.) and section 104(a); and 
‘‘(B) designed to produce no significant negative effects on— 
‘‘(i) cultural sites of federally recognized Indian tribes; 
‘‘(ii) inventoried roadless areas; 
‘‘(iii) the existing integrity of archeological sites; 

Section 7  Section 7 applies to all actions in which there is 
discretionary federal involvement or control. 
Here and elsewhere in the bill (e.g. 
§103(f)(2)(D)-§103(g)(1) on pages 49-56), a 
non-discretionary duty is placed on BLM to do 
certain things in accordance with a list of 
specific criteria. According to the Supreme 
Court in National Association of Home Builders v. 
Defenders of Wildlife, if the non-discretionary 
duty placed on BLM does not include an 
explicit criterion requiring ESA compliance, 
then section 7 does not apply because the BLM 
has retained no discretionary involvement and 



‘‘(iv) highly erodible land; 
‘‘(v) wetland under the jurisdiction of the Corps of Engineers or 
delineated by the Natural Resources Conservation Service; and 
‘‘(vi) species listed as endangered or threatened species under the 
Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.), unless 
incidental take statements have been issued for the listed species. 

control over conduct of vegetation treatments.  

   
Pg. 29 – §103(c)(4)  
“(4) NORTHERN SPOTTED OWLS.—A vegetation treatment 
analyzed as part of the environmental impact statement or similar 
analysis required under the National Environmental Policy Act of 
1969 (42 U.S.C. 4321 et seq.) and section 104(a) for land 
identified by the Secretary as part of northern spotted owl 
recovery plan Action 10 or 32 can only occur if the Secretary, 
acting through the United States Fish and Wildlife Service, 
releases an opinion that the proposed vegetative treatment is— 
‘‘(A) compatible with requirements under the Endangered 
Species Act of 1973 (16 U.S.C. 1531 et seq.) for the northern 
spotted owl, considered over the long-term; or 
‘‘(B) necessary to address a severe threat of disease, insects, or 
fire. 

Sections 7, 9 and 
other provisions of 
the ESA. 

Because of the use of “or” between 
subparagraphs (A) and (B), the provision allows 
vegetation treatments to address severe threat 
of disease, insects or fire even if those 
treatments do not comply with the 
requirements of the Endangered Species Act. 
Further, even in cases in which ESA 
compliance is required the bill limits section 7 
consideration to whether an action jeopardizes 
or causes adverse modification only in the long-
term, prohibiting consideration of short-term 
effects as required as well under the ESA. 

   
Pg. 31 – §103(c)(6) 
‘‘(6) NEST TREES.— 
‘‘(A) IN GENERAL.—No nest tree shall be cut in a forestry 
emphasis area unless the nest tree poses a repeated, imminent 
threat to the safety of the public or employees of the 
Department. 
‘‘(B) SURVEYS.— 
‘‘(i) IN GENERAL.—Not earlier than 180 days before the date 
the Secretary plans to offer a timber sale in a forestry emphasis 
area, the Secretary shall survey the timber sale area to locate 
potential nest trees that the Secretary has not located. 
‘‘(ii) DURATION.—The duration of the survey shall be such 

Section 9 (take 
prohibition) 

This provision overrides the ESA section 9 
regulatory prohibitions on take of the northern 
spotted owl through habitat modification. 
Additionally, the separate standard for nest 
trees, which may not be cut unless they pose a 
repeated, imminent threat to safety, does not 
appear to require ESA compliance.   
 
The survey provision overrides the current 
FWS northern spotted owl survey protocol, 
which requires 2 years of 6 surveys per year. As 
a result, it will not be possibly to reliably 



that the Secretary shall have an employee survey for nest trees at 
a rate of 1 day for each 100 acres of the timber sale. 

determine whether a tree is in use prior to 
offering a timber sale. 

   
Pg. 32 – §103(c)(7)  
‘‘(7) MARBLED MURRELET HABITAT.—Consistent with the 
Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.), if the 
harvest of timber within a limited area of marbled murrelet 
habitat would provide benefits to a forest ecosystem (including 
the increased diversity of stand structure, composition, and age 
and reducing the scarcity of early successional habitat), the 
harvest may occur if the Secretary confers with the Director of 
the United States Fish and Wildlife Service in selecting areas 
within marbled murrelet habitat in which timber harvests may 
occur.” 

Section 7  Timber harvest within marbled murrelet habitat 
is currently subject to the consultation 
requirements of section 7 of the Endangered 
Species Act. This provision overrides those 
requirements by substituting in its place a duty 
that BLM merely “confer” with the Fish and 
Wildlife Service on timber harvests -- a term 
that presently is used within section 7 for the 
reduced obligations regarding species proposed 
for listing (the “no jeopardy” and “no adverse 
modification of critical habitat” prohibitions do 
not apply in the informal “conferencing” 
process). The BLM is allowed to make the 
ultimate decision whether to proceed with a 
proposed timber sale after conferring with the 
FWS based solely on whether actions that 
would provide extremely broad and vaguely 
defined benefits to a forest ecosystem, 
regardless of the level of adverse impact to 
marbled murrelets.  

   
pg. 73 – §104(d)(3)(A)  
‘‘(3) CAUSE OF ACTION.— 
‘‘(A) IN GENERAL.—The only cause of action that may be 
brought challenging a consistency document shall be claims that 
the work to be performed under the consistency document is 
inconsistent with the record of decision or causes adverse 
impacts to species not listed under the Endangered Species Act 
of 1973 (16 U.S.C. 1531 et seq.) at the time the record of decision 
was prepared but which have been listed subsequent to the 
record of decision. 

ESA §11(g)--the 
citizen suit provision. 
 

Limits existing right of citizens to seek to 
prevent individual projects from violating the 
ESA on decisions such as such as whether a 
project is likely to adversely affect a species or 
adversely modify its critical habitat. Instead, the 
public must show that projects are inconsistent 
with necessarily vague biological opinions on 
large-scale environmental impact statements 
covering 10 years of timber harvest projects. 
 



 
Pg. 76 – §104(e)(1)(B)(ii)  
‘‘(ii) PROJECT-SPECIFIC CONCURRENCE.—  
‘‘(I) IN GENERAL.—The Secretary may seek project-specific 
concurrence from the Director the United States Fish and 
Wildlife Service and the Administrator of the National Oceanic 
and Atmospheric Administration.” 
‘‘(II) CONCURRENCE OR OBJECTION.—For a specific 
project that requires a consistency document under subsection 
(d) and would require documentation relating to the Endangered 
Species Act of 1973 (16 U.S.C. 1531 et seq.) in accordance with 
subclause (I), not later than 21 days after the date on which the 
Secretary seeks project-specific concurrence, the Director the 
United States Fish and Wildlife Service or the Administrator of 
the National Oceanic and Atmospheric Administration, as 
applicable, 
shall— 
 ‘‘(aa) submit to the Secretary written concurrence that the 
project is not likely to adversely affect listed species or critical 
habitat, in accordance with the Endangered Species Act of 1973 
(16 U.S.C. 1531 et seq.); or 
‘‘(bb) notify the Secretary that formal consultation will be 
required.” 

Section 7(a)(2) 
consultation process 
and the regulations 
implementing this 
provision at 50 CFR 
402.14. 

The bill eliminates existing ESA authority for 
FWS or NMFS to request initiation of section 7 
consultation without a request from the BLM. 
Moreover, the phrase “may seek project-
specific concurrence” grants the BLM total 
discretion to decide whether or not to initiate 
section 7 consultation. The ability of 
FWS/NMFS to react to a proposed timber sale 
and request formal consultation is limited to 
those sales that BLM has discretionarily chosen 
to seek concurrence on. 
 
The longstanding regulations implementing 
section 7(a)(2) of the ESA state, “Each Federal 
agency shall review its actions at the earliest 
possible time to determine whether any action 
may affect listed species or critical habitat. If 
such a determination is made, formal 
consultation is required,” unless FWS/NMFS 
have concurred in writing that the actions are 
‘not likely to adversely affect” such species or 
habitat. Moreover, this provision in its entirety 
substitutes an alternative process that fails to 
fully capture existing ESA section 7 
consultation requirements.  

   
Pg. 80 – §104(e)(4) 
‘‘(4) ESCALATION OF INTERAGENCY CONFLICTS.— 
‘‘(A) IN GENERAL.—If a disagreement between the liaisons 
identified in paragraph (2) cannot be resolved within 14 days, the 
disagreement shall be escalated to the State directors, or if there 
are no State directors, the regional directors. 
‘‘(B) FURTHER ESCALATION.— 

Sections 7 and 9, 
including the “God 
Squad” exemption  
process under 
Section 7(e).  

Leaves the final decision on any disagreement 
concerning section 7 and 9 obligations entirely 
to the BLM, which would override these ESA 
provisions, including overriding the cabinet 
level “God Squad” exemption process under 
Section 7(e) of the ESA.  



 

‘‘(i) IN GENERAL.—If the State directors or regional directors, 
as applicable, cannot resolve the disagreement within the period 
beginning on the date on which the 14-day period described in 
subparagraph (A) expires and ending on the date that is 7 days 
after the date on which the 14-day period expires, the matter shall 
be escalated to the head of the applicable Federal agency. 
‘‘(ii) FINAL RESOLUTION.—The head of the applicable 
Federal agency shall resolve the disagreement not later than 7 
days after the date on which the disagreement is escalated under 
clause (i). 
   
Pg. 83 – §104(e)(7)(B)  
‘‘(B) REINITIATION.— 
‘‘(i) IN GENERAL.—Subject to subparagraph (A) and clause 
(ii), if the Director of the United States Fish and Wildlife Service 
and the Administrator of the National Oceanic and Atmospheric 
Administration determine that reinitiation of consultation is 
required due to new information relating to a threatened or 
endangered species, changed circumstances relating to a 
threatened or endangered species, or changed conditions relating 
to a threatened or endangered species— 
‘‘(I) the consultation process under this subsection shall be 
reinitiated by reassessing changed circumstances or conditions 
relating to the threatened or endangered species not originally 
evaluated in the environmental impact statements; and 
‘‘(II) the supporting documentation shall be modified not later 
than 90 days after the date on which the consultation commences 
to reflect the actual conditions. 
‘‘(ii) MANAGEMENT ACTIVITIES.—Management activities 
under the comprehensive environmental impact statements 
developed under the National Environmental Policy Act of 1969 
(42 U.S.C.4321 et seq.) and subsection (a) shall continue while 
the modifications described in clause (i)(II) are being prepared. 

Section 7(d) 
(prohibition against 
the irretrievable and 
irreversible 
commitment of 
resources during 
formal consultation) 
 

The bill mandates that BLM management 
activities under the comprehensive 
environmental impact statements continue 
while reinitiated section 7 consultation is 
ongoing and, therefore, does not ensure that 
BLM makes no irreversible or irretrievable 
commitments that would foreclose possible 
alternatives that would not jeopardize a species’ 
continued existence or adversely modify its 
critical habitat. After initiation of section 7 
consultation, section 7(d) requires the BLM or 
other federal agency to not make any 
irreversible or irretrievable commitment of 
resources with respect to the agency action 
which has the effect of foreclosing the 
formulation or implementation of any 
reasonable and prudent alternative measures 
which would not violate section 7’s mandate to 
not jeopardize a species’ continued existence or 
adversely modify its critical habitat. 


