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NOTICE OF MOTION OF THE PROPOSED INTERVENER, 

CHRISTIAN LEGAL FELLOWSHIP 

(Pursuant to Rules 47 and 55-59 of the Rules of Supreme Court of Canada, SOR/2002-156) 

 

 

TAKE NOTICE that CHRISTIAN LEGAL FELLOWSHIP (“CLF”) applies to a Judge 

of the Court pursuant to Rules 47 and 55 of the Rules of the Supreme Court of Canada, as 

amended, for an Order 

1. Granting CLF leave to intervene in this Appeal; 

a. Allowing CLF to file a factum of no more than 10 pages; 

b. Permitting CLF to present oral arguments of no more than 5 minutes or any such 

other length of time this Honourable Court deems appropriate; 

c. Ordering that no costs will be awarded for or against it; and 

d. Such further grounds as counsel may advise and this Honourable Court may permit.  
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UNIQUE PERSPECTIVE, INTEREST IN APPEAL AND EXPERTISE 

1. This Appeal raises matters which will have a profound impact on the autonomy of 

religious institutions and organizations, freedom of religion and freedom of association that 

transcend the immediate interests of the parties. CLF will address each of these concerns from an 

international law perspective, drawing on its experience and insight as a non-governmental 

organization (NGO) having Special Consultative Status with the Economic and Social Council of 

the United Nations. 

 

2. CLF is a national non-profit association of over 650 lawyers, legal scholars, law students, 

prospective law students, and others, drawn from diverse Christian traditions. CLF represents 

lawyers from over 30 Christian denominations with a broad spectrum of Christian legal thought 

as well as international experience, whose views are not necessarily represented by the 

Highwood Congregation, its Judicial Committee, Mr. Wall, or other proposed interveners.   

 

3. CLF, like the Highwood Congregation, is a community of people freely associating for a 

religious purpose. It has by-laws and internal processes for prospective members, and while it 

does not function as a church in that it does not exercise church discipline, it is nonetheless a 

private, autonomous, voluntary association that governs its own internal policies and procedures. 

As a faith-based association, CLF is concerned with the implications of introducing judicial 

oversight into questions of religious requirements, obligations, precepts, commandments, 

customs or rituals. 

 

4. CLF has a unique and useful perspective to contribute to the issues engaged in this 

appeal, as outlined below. CLF is well suited to make a substantial contribution to this case 

because of its Special Consultative Status with the United Nations, experience in speaking to the 

interpretation of international human rights law obligations in both Canadian and international 

courts, in addition to its well-established history of involvement in matters of public interest 

involving human rights and the Charter of Rights and Freedoms. 

 

5. CLF has been actively involved in matters of public policy and law, particularly with 

matters impacting the fundamental freedoms of conscience and religion (s.2(a) of the Charter) 
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and freedom of association (s.2(d) of the Charter), including how Canada’s international 

commitments inform the interpretation of those Charter protections. 

 

6. The issues raised in this claim are public issues of interest to all Canadians and CLF can 

bring a useful perspective to the public issues engaged in this appeal. Members of CLF are 

frequently called upon to advise their clients and others regarding the nature and limits of 

constitutional rights, including, as in this case, rights surrounding religious freedom, the right to 

associate on the basis of shared religious values, and the state’s limited power to interfere with 

the internal functions of autonomous, private and voluntary associations.   

 

7. Members of CLF have contributed to peer-reviewed, scholarly legal journals (in Canada 

and internationally) on matters of human rights law, constitutional law (including the freedom 

and autonomy of religious communities), and moral, legal and political philosophy.  

OVERVIEW OF PROPOSED SUBMISSIONS 

8. If granted leave to intervene, CLF will offer a useful and unique perspective by 

highlighting Canada’s obligations under International Human Rights Law (“IHRL”), and 

pointing to international jurisprudence that will be helpful and persuasive to the issues raised 

herein, including church autonomy, state neutrality, freedom of religion, and freedom of 

association. 

 

9. If granted leave to intervene, CLF will expand on its unique perspective by making the 

following proposed arguments:  

a. Sections 2(a) and 2(d) of the Charter should be interpreted as recognizing at least the 

same level of protection as provided by international conventions to which Canada is 

a party, such as the International Convention on Civil and Political Rights. These 

instruments reflect not only international consensus, but also principles that Canada 

has itself committed to uphold. 
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b. International decisions interpreting these instruments (and other similarly worded 

agreements) are relevant to and persuasive in interpreting and applying the Canadian 

Charter of Rights and Freedoms protections at issue in this case.  Such decisions have 

established that: 

 

i. Freedom of religion is a right that is exercised not just individually but in 

community with others and religious communities are therefore a necessary 

means by which individuals effectively exercise their rights to religious 

freedom; 

 

ii. Membership in religious organizations - and its attendant qualifications, 

obligations, rights, responsibilities, policies, procedures, etc. - is strictly an 

internal matter. State actors should not review or interfere with issues such as 

whether and how members are admitted and/or excluded. Such interference 

violates the principles of state neutrality and the autonomy of religious 

communities; 

 

iii. Democratic societies rely on the existence and flourishing of diverse voluntary 

associations, and a rights violation in such a society can only be justified if it 

is “necessary”. State interference in religious communities’ internal affairs 

undermines and jeopardizes their very existence and therefore cannot be 

justified. It harms rather than promotes a democratic society; 

 

iv. Within religious organizations, freedom of religion does not guarantee 

individuals a “right to dissent”. State actors must respect the right of religious 

communities to respond to internal dissent in accordance with their own rules 

and interests. It is not the duty of state authorities to act as arbiter or religious 

dogma whether between religious organizations or between opposing factions 

that may emerge within them. 

 

10. If granted leave to intervene in these Appeals, CLF seeks: 

a. to file a factum of no more than 10 pages; 

b. to present oral arguments of no more than 5 minutes or a time this Honourable Court 

deems appropriate in the exercise of its discretion; 

c. to have no costs awarded for or against it; and  

d. such further grounds as counsel may advise and this Honourable Court may permit. 
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Dated at London, ONTARIO, this 3rd day of August, 2017. 

 

SIGNED BY  

 

 

_____________________________________ 

Counsel for the Proposed Intervener 

Christian Legal Fellowship 

 

CHRISTIAN LEGAL FELLOWSHIP 

285 King Street 

Suite 202 

London, Ontario N6B 3M6 

 

Derek B.M. Ross 

Deina Warren 

Tel: 519-208-9200 

Fax: 519-601-4098 

Email: execdir@christianlegalfellowship.org 

 

 

_____________________________________ 

Ottawa Agent for Counsel for the Proposed 

Intervener, Christian Legal Fellowship 

 

SUPREME ADVOCACY LLP 

340 Gilmour Street 

Suite 100 

Ottawa, ON K2P 0R3 

 

Eugene Meehan, Q.C. 

Marie-France Major 

Tel: 613-695-8855 

Fax: 613-695-8580 

Email: emeehan@supremeadvocacy.com 

 mfmajor@supremeadvocacy.ca 
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 macewan@wghow.ca 
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Joe Gurney) and Highwood Congregation of 

Jehovah’s Witnesses 
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Eugene Meehan, Q.C. 

Marie-France Major 
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Email: emeehan@supremeadvocacy.ca 
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Ottawa Agent for the Appellants Judicial 

Committee of the Highwood Congregation 
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Chairman and Elders James Scott Lang and 

Joe Gurney) and Highwood Congregation 

of Jehovah’s Witnesses 
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McCARTHY TÉTRAULT LLP 

Suite 2400, 745 Thurlow Street 

Vancouver, BC V6E 0C5 

 

Michael A. Feder 

Tel: 604-643-5983 

Fax: 604-622-5614 

Email : mfeder@mccarthy.ca 

 

Counsel for the Respondent 

Randy Wall 

 

BORDEN LADNER GERVAIS LLP 

Suite 1300, 100 Queen Street 

Ottawa, ON K1P 1J9 

 

Nadia Effendi 

Tel: 613-787-3562 

Fax: 613-230-8842 

Email : neffendi@blg.com 

 

Ottawa Agent for the Respondent 

Randy Wall 

NOTICE TO THE RESPONDENT TO THE MOTION: A respondent to the motion may 

serve and file a response to this motion within 10 days after service of the motion. If no response 

is filed within that time, the motion will be submitted for consideration to a judge or the 

Registrar, as the case may be.  
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SCC File Number: 37273 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL OF ALBERTA) 

BETWEEN: 

JUDICIAL COMMITTEE OF THE HIGHWOOD CONGREGATION OF JEHOV AU'S 
WITNESSES (VAUGHN LEE -CHAIRMAN AND ELDERS JAMES SCOTT LANG 

AND JOE GURNEY) AND HIGHWOOD CONGREGATION OF JEHOVAH'S 
WITNESSES 

-and-

RANDY WALL 

AFFIDAVIT OF RUTH A.M. ROSS 

APPELLANTS 
(Appellants) 

RESPONDENT 
(Respondent) 

I, RUTH A.M. ROSS of the city of London in the Province of Ontario, barrister and solicitor, 

MAKE OATH AND SAY AS FOLLOWS: 

l. I am Special Advisor and former Executive Director and General Counsel for Christian Legal 

Fellowship ("CLF"). CLF seeks leave to intervene in this proceeding and has authorized me 

to make this Affidavit in support of its application. 

'J I have held the position of Special Advisor since mid-20 16. Prior to that, I was Executive 

Director and General Counsel for Christian Legal Fellowship from 2000-2012, Interim 

Executive Director from November 2013 to May 2014, and prior to 1996 was a member of 

CLF's Board of Directors for several years. As such, I have knowledge of the facts and 

matters herein set forth, except where stated to be on information and belief and where so 

stated, I believe them to be true. 
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Christian Legal Fellowship 

3. CLF, founded in the mid-1970s and incorporated in 1978, is a national non-profit association 

of over 650 lawyers, law students, law professors, retired judges, pre-law students, friends, 

and other legal professionals who share the Christian faith and support its work. 

4. CLF was founded out of the conviction that for the Christian lawyer, the practice of law is a 

vocation, a calling from God. As Christian lawyers, we are heirs to a tradition of legal 

thought that bears on many of the most pressing legal and constitutional questions facing our 

profession and the broader community. We believe it is our responsibility as Christian 

lawyers to continue to develop that tradition and work with others to determine what justice 

requires in a free and democratic society. 

5. CLF members elect a ten-member Board of Directors representative of Canada' s provinces, 

regions and law schools. It has a staff and support team of eight, including two full-time 

lawyers. In addition, it has many volunteers and supporters who help CLF fulfill its mandate. 

It has over 14 local chapters meeting in cities across Canada and over a dozen law student 

chapters, representing most law schools in Canada. 

6. While having no direct denominational affiliation, CLF's 650 active members represent more 

than 30 Christian denominations working in association together. The denominations include, 

but are not limited to: Anglican; Apostolic; Armenian Brotherhood; Baptist; Brethren in 

Christ; Christian Missionary Alliance; Chinese Alliance; Evangelical; Evangelical 

Missionary; Free Methodist; Greek Orthodox; Lutheran; Mennonite Brethren; Non

Denominational; Pentecostal; Presbyterian; Reformed; Roman Catholic; Salvation Army; 

Seventh-day Adventist; United Reformed; and Wesleyan. 

7. These members not only work in association together, but share a common, core set of 

beliefs. Prospective members provide a Pastoral or Elder reference upon application, to 

confirm the member demonstrates adherence to their Christian faith, and an association with 

their faith community. Each prospective and current CLF member must also review, agree 

with and accept the corporate objects and the Statement of Faith that unify the CLF 
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community. The Statement of Faith provides the foundation for CLF's work, mission, and 

objects. 

8. One of CLF' s objects is a commitment "to encourage and facilitate among Christians in the 

vocation of law the integration of a biblical faith with contemporary legal, moral, social and 

political issues". CLF thus examines the complex relationships among the practice of law, 

the Christian religious faith, and the tradition of Christian moral, legal, and political 

philosophy. 

9. CLF fulfills its mandate by educating its members through national conferences and 

seminars, publishing newsletters and journals, establishing and supporting local groups and 

chapters, as well as participating in public life through education and advocacy. This 

includes, where appropriate, intervening in litigation as a friend of the court in those cases 

where the public good can be advanced by presenting principles of law and moral, legal, and 

political philosophy that are consistent with, and illuminated by, Christianity. 

10. Other important aims of CLF include assisting Christians in the vocation of law, articulating 

the relevance of Christian faith to the legal community and society at large, and encouraging 

and supporting Christian students in preparation for their professional careers. One of the 

objects of CLF is to encourage its members "to do justice and show compassion". In so 

doing, it seeks to further the public good by articulating how legal, moral, and religious 

principles can be applied to particular social and legal problems in Canada. 

11. CLF's quarterly Christian Legal Journal ("CLJ") provides information about and analysis of 

legal, political, and social issues which are of concern or interest to legal practitioners and 

scholars who identify with the Christian faith. The CLJ focuses on current developments in 

Canadian law and often includes legal analysis on religious freedom, human rights, 

constitutional law, the relationship between church and state, and other issues affecting the 

Christian community. Past CLJ publications have included information on and analysis of 

international law developments regarding religious freedom, freedom of expression, freedom 

of association, among other issues. 
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12. CLF has a well-established history of active involvement in matters of public policy and law, 

especially matters that involve the Charier of Rights and Freedoms (the "Charter"), and 

particularly the fundamental freedoms of conscience and religion, the freedom to associate, 

the principles of fundamental justice, and the principles of a free and democratic society, 

such as those at issue in this matter. 

13. In particular, CLF has developed an institutional legal knowledge and expertise - both 

through its formal educational programs and scholarly endeavours and through the 

experiences of its membership - as to how the freedom of association and freedom of 

religion are integrally connected, and the detrimental impact of unnecessary and unj usti fiable 

state interference in religious communities' internal matters. 

14. Members of CLF are regularly called upon to advise their clients and other persons regarding 

freedom of religion and conscience, religious discrimination, legal issues for religious 

organizations, as well as constitutional and human rights protection. Members of CLF have 

also contributed to peer-reviewed scholarly legal journals (in Canada and internationally) on 

matters of human rights Jaw, constitutional law (including the freedom and autonomy of 

religious communities), law and religion, and moral, legal, and political philosophy. 

15. CLF is an NGO in Special Consultative Status with the Economic and Social Council of the 

United Nations. As part of its NGO status, CLF has presented written submissions in 

consultations before the United Nations on issues of religious defamation and the protection 

of religious minorities and incitement laws. For example, in 2010, at the invitation of the UN 

Office of the High Commissioner for Human Rights, CLF submitted a consultation paper to 

the United Nations on the proper scope and interpretation of the International Covenant on 

Civil and Political Rights ("ICCPR") as it relates to religious expression and global 

blasphemy laws. CLF has also participated in proceedings before the Inter-American Court 

of Human Rights. 

16. CLF has appeared on numerous occasions before Parliamentary committees and has made 

representations to provincial governments and regulators on issues of conscience, religious 

freedom, human rights and other issues affecting the relationship between church and state. 
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17. As Canada' s largest association of Christian lawyers, CLF is uniquely positioned to comment 

on the issues being considered by the court in this matter. 

Experience in Other Proceedings 

18. In the past, CLF has been an intervener in matters involving freedom of religion, expression 

and association (including Canada's international law obligations in these areas), related 

provisions in Human Rights Codes, and international human rights law. 

19. Significantly, CLF was an intervener in the following cases where it specifically presented 

submissions related to international law on the relevant issues: 

a. Reference re: Section 293 ofthe Criminal Code ofCanada, 2011 BCSC 1588; CLF's 
intervention explained how Canada's criminal prohibition against polygamy was 
consistent with international treaties including the Universal Declaration of Human 
Rights, the Convention on the Elimination of Discrimination against Women, and the 
International Covenant on Civil and Political Rights. CLF' s submissions were 
affirmed in the court's conclusion that "the consensus of these international treaty 
bodies is that the practice of polygamy violates various provisions of the treaties that 
Canada has ratified" (para. 839). 

b. Re Ake Green (Supreme Court of Sweden, Case No. B 1050-05, 29 November 2005); 
which considered whether a pastor' s sermon expressing a religiously informed 
conception of sexuality constituted hate speech. CLF, as part of an international 

coalition, presented an international law perspective on the rule of law, and freedom 
of thought, conscience, and religion, explaining the relevance and importance of 
Sweden' s international commitments (including the European Court of Human Rights 
and International Covenant on Civil and Political Rights). These arguments were 
accepted and adopted by the Supreme Court of Sweden (pp 15-16). 

c. Loyola High School v. Quebec (Attorney General) , 2015 SCC 12; which considered 
the right to freedom of religion of institutions and individuals without interference of 
the state, CLF presented Canada's international law obligations which protect the 
right of a religious school to teach curriculum from its own faith perspective. Both the 
majority and concurring opinions incorporated CLF's submissions on international 

covenants (paras 64-65, 96-97), affirming parents have a legally protected right to 

pass on their beliefs to their children. 

d. Carter v Canada (Attorney General), 2015 SCC 5; Carter v Canada (A IIorney 
General), 2013 BCCA 435; and Carter v Canada, 2012 BCSC 886; which considered 

the constitutionality of s. 241 (b) of the Criminal Code of Canada, RSC 1985 c C-46 
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("Criminal Code"), the criminal prohibition against physician-assisted dying. At the 

Supreme Court, CLF explained how the principle of the inviolability of life is 
recognized in international covenants to which Canada is a signatory. 

e. SL v Commission Scolaire DesChenes, 201 2 SCC 7; which considered whether the 
right to freedom of religion and conscience includes the freedom of parents to bring 
up their children in the religion of their choice without interference from the state. 
CLF canvassed international law recognizing that the freedom of religion of parents 
includes their right to instil their religious beliefs in their children, and furthem1ore, to 
protect their children from receiving teaching which they consider to be in opposition 
to their religious beliefs or convictions. 

20. ln addition to the foregoing, the Supreme Court of Canada, appellate, and other courts have 

granted CLF intervener status, either individually or with others, in a variety of other cases, 

including: 

a. E.T v Hamilton-Wentworth District School Board, arguments heard by the Ontario 
Court of Appeal in June, 20 17; which will consider the freedom of religion and 
conscience of parents who seek religious accommodation for their children within the 
public education system; 

b. Christian Medical and Dental Society ofCanada eta! v College of Physicians and 
Surgeons of Ontario, arguments heard by the Ontario Divisional Court in June, 201 7; 
which will consider the freedom of religion and conscience of physicians who have 
conscientious objections to providing or referring for various procedures and 
pharmaceuticals, and obligations of professionals' regulatory bodies whose decisions 
impact Charter rights and freedoms; 

c. Ktunaxa Nation Council v Minister of Forests, Lands and Natural Resource 
Operations, arguments heard by the Supreme Court of Canada December 1, 2016; 
which considered an Aboriginal religious freedom claim, and obligations of 
administrative decision makers whose decisions impact Charter rights and freedoms; 

d. D 'Amico et Saba c Procureure Generale Du Quebec (2015 QCCS 5566, 2015 QCCA 
2138, and ongoing); which considers the constitutionality of Quebec' s assisted dying 
legislation and its impact on health care providers' conscience rights; 

e. Canada (Attorney General) v Bedford, 2013 SCC 72; and Canada (A llorney General) 
v Bedford, 2012 ONCA 186 (also 2010 ONSC 4264); which considered the 

constitutionality of portions of the Criminal Code, designed to protect victims of 

prostitution; 

f. Ginette Leblanc v Le Procureur General du Canada et a!, no 400-17-002642-110, 

Superior Court for the District of Trois-Rivieres; which considered the 
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constitutionality of s. 24l(b) of the Criminal Code, the criminal prohibition against 

physician-assisted dying; 

g. Saskatchewan (Human Rights Commission) v Whatcott, 2013 SCC 11 ; which 

considered freedom of expression and the constitutionality of the enforcement of 
statutory hate-speech prohibitions against religious speech; 

h. Marriage Commissioners Appointed Under The Marriage Act (Re), 2011 SKCA 3; 
concerning the constitutional validity of proposed legislation to accommodate 
marriage commissioners; 

1. Alberta v Hutterian Brethren of Wilson Colony, 2009 SCC 37; which considered the 
inviolability of freedom of religion and freedom of association for individuals and 
religious communities; 

J. A.A. v B.B., 2007 ONCA 2; which considered the redefinition of parentage and the 
traditional family; 

k. R v Spratt, 2004 BCCA 367; which considered the constitutionality of ss. 2(1 )(a) and 
(b) of the Access to Abortion Services Act, RSBC 1996, c 1; 

I. Owens v Saskatchewan Human Rights Commission, 2006 SKCA 41 ; which 
considered freedom of expression and the use of sacred texts; 

m. Kempling v British Columbia College of Teachers, 2005 BCCA 327; which 
considered the extent to which a teacher's professional association can discipline a 
member for out-of-classroom expression and whether the fundan1ental freedoms 
guaranteed in the Charter extend to teachers in this context; 

n. Ontario (Human Rights Commission) v Scalf Brockie, [2002] OJ No 2375 (SC); 
which considered whether business owners have a right of conscientious objection 
under the Ontario Human Rights Code; 

o. Trinity Western University v British Columbia College of Teachers, 2001 SCC 31 ; 
which considered whether it is within the jurisdiction of a teachers' regulatory body 
to determine that a private university's community standards embody discrimination; 

and 

p. Vriend v Alberta, [1998] 1 SCR 493; which considered whether sexual orientation 
should be a prohibited ground of discrimination in the Individual Rights Protection 
Act of Alberta. 

21 . CLF represents legal professionals from over 30 Christian denominations, within which there 

is a broad spectrum of legal thought and whose views are not necessarily represented by 

either of the parties in this case. As stated above, CLF has developed an expertise in many of 
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the issues being discussed in this appeal, particularly relevance of Canada's international 

commitments to the interpretation and application of Charter-protected rights and freedoms. 

Relying on this expertise and extensive experience in similar matters, CLF can provide 

resources to assist the Court by presenting a perspective not available to the main parties or 

other intervenors. 

22. CLF combines an intimate understanding of faith and law, from the perspective of practicing 

lawyers who share a common faith and associate together on that basis. By its communal, 

religious nature CLF understands the broader implications and effects of any decision in 

these Appeals in a way and from a perspective that is helpful for this Court, particularly 

when viewed within the international framework CLF proposes to apply. 

23. CLF has a longstanding interest in how the Charter of Rights and Freedoms, informed by 

international law, protects the autonomy of faith-based organizations to determine internal 

function, procedures, rules and regulations and has developed an expertise in the issues 

raised in this appeal, including the scope of religious freedom and the nature of limits on that 

freedom that can be justified in a free and democratic society. 

Proposed Arguments 

24. I believe that CLF can provide the Court with unique information, insight and perspective 

that would be useful to the Court' s consideration of the issues raised by this appeal, as well 

as the broader impact that the Court's decision in this case may have. Set forth below is an 

outline of CLF's anticipated arguments: 

a. Sections 2(a) and 2(d) of the Charier should be interpreted as recognizing at least the 
same level of protection as provided by international conventions to which Canada is 
a party, such as the International Convention on Civil and Political Rights. These 
instruments reflect not only international consensus, but also principles that Canada 
has itself committed to uphold. 

b. International decisions interpreting this Convention (and other similarly worded 
agreements) are relevant to and persuasive in interpreting and applying the Canadian 

Charter of Rights and Freedoms protections at issue in this case. Such decisions have 
established that: 
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1. Freedom of religion is a right that is exercised not just individually but in 
community with others and religious communities are therefore a necessary 

means by which individuals effectively exercise their rights to religious 

freedom; 

11. Membership in religious organizations - and its attendant qualifications, 
obligations, rights, responsibilities, policies, procedures, etc. - is strictly an 
internal matter. State actors should not review or interfere with issues such as 

whether and how members are admitted and/or excluded. Such interference 
violates the principles of state neutrality and the autonomy of religious 
communities; 

m. Democratic societies rely on the existence and flourishing of diverse voluntary 
associations, and a rights violation in such a society can only be justified if it 
is "necessary". State interference in religious communities' internal affairs 
undermines and jeopardizes their very existence and therefore cannot be 
justified. It harms rather than promotes a democratic society; 

1v. Within religious organizations, freedom of religion does not guarantee 
individuals a "right to dissent". State actors must respect the right of religious 
communities to respond to internal dissent in accordance with their own rules 
and interests. It is not the duty of state authorities to act as arbiter or religious 
dogma whether between religious organizations or between opposing factions 
that may emerge within them. 

25. I believe that CLF can provide the Court with unique information, insight and perspective 

that would be useful to the Court's consideration of the issues raised by this appeal, as well 

as the broader impact that the Court's decision in this case may have. 

26. I swear this Affidavit in support of CLF's application for intervener status at the Supreme 

Court of Canada for these Appeals. 

A Commissioner 
for Ontario. 



1 
 

PART I: OVERVIEW 

1. On this motion, Christian Legal Fellowship (“CLF”) seeks leave to intervene with the 

right to file a factum and present oral argument at the hearing of this Appeal. 

 

2. Specifically, CLF seeks to intervene on the question of how Canada’s international law 

obligations inform the scope and nature of freedom of religion, freedom of association, and 

church autonomy. Drawing from international jurisprudence, CLF will also speak to the 

implications for all religious communities if courts are entitled to interfere with the internal 

functions of private, autonomous, voluntary associations. 

 

PART II: STATEMENT OF QUESTIONS IN ISSUE 

3. The question at issue in this motion is whether CLF be granted leave to intervene in this 

appeal, having met the requirements for an intervention order as set out in Rule 57 of the Rules 

of the Supreme Court of Canada? The Rules requires CLF to demonstrate (a) its interest in the 

proceeding and (b) that its submissions will be relevant, useful and different from those of other 

parties. 

PART III: STATEMENT OF ARGUMENT 

A. Interest in the Proceeding 

CLF, the Proposed Intervener 

4. CLF is a national non-profit association of over 650 lawyers, legal scholars, law students, 

prospective law students, and others, drawn from diverse Christian traditions. CLF represents 

lawyers from over 30 Christian denominations with a broad spectrum of Christian legal thought 

and international experience, whose views are not necessarily represented by the Highwood 

Congregation, its Judicial Committee, Mr. Wall, or other proposed interveners.  

 

5. CLF, like the Highwood Congregation, is a community of people freely associating for a 

religious purpose. It has internal processes for prospective members, and while it does not 

function as a church, it is nonetheless a private, autonomous, voluntary association that governs 

its own internal policies and procedures. As a faith-based association, CLF is concerned with the 
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implications of inserting judicial oversight into questions of religious requirements, obligations, 

precepts, commandments, customs or rituals: “secular judicial determination of theological or 

religious disputes, or of contentious matters of religious doctrine [such as church discipline], 

unjustifiably entangle the court in the affairs of religion.”1 

CLF’s Interest in the Appeal 

6. Given its nature as a voluntary association, with members committed to a shared set of 

religious beliefs, CLF has a direct stake in the issues raised in this Appeal, the resolution of 

which will directly impact CLF’s internal operations. It will have a similar impact on all 

voluntary associations, especially those with members who are dissatisfied with the outcome of 

any internal procedures.    

 

7. When coupled with religious freedom, as understood both domestically and 

internationally, the outcome of this Appeal will also impact more broadly the various religious 

minorities in Canadian public life as it affects communities’ rights to self-determination and self-

definition. This appeal speaks to how statutory authorities and religious minorities interact, and 

whether and on what basis those statutory authorities can interfere with internal functions of 

private, voluntary organizations, and the extent to which such organizations are able to exercise 

authority over internal matters. 

CLF’s Unique Position  

8. Unique to CLF is its identity as an organization founded upon shared religious beliefs 

with institutional understanding of religious freedom jurisprudence both with a domestic and an 

international perspective. CLF combines an intimate understanding of faith and law, from the 

perspective of practicing lawyers who share a common faith and associate together on that basis. 

By its communal, religious nature CLF understands the broader implications and effects of any 

decision in this Appeal in a way and from a perspective that is helpful for this Court, particularly 

when viewed through the international framework CLF proposes to apply.2  

 

                                                 
1 Syndicat Northcrest v Amselem, 2004 SCC 47 at para 50.  
2 Affidavit of Ruth A.M. Ross, sworn August 2, 2017, at para 22 [Ross Affidavit]. [Tab 2]  
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9. As set out in Ms. Ross’s Affidavit, CLF is a non-governmental organization (NGO), 

having Special Consultative Status with the Economic and Social Council of the United Nations. 

As part of its NGO status, CLF has presented written submissions in consultations before the 

United Nations on issues of religious defamation as well as the protection of religious minorities 

and incitement laws (i.e. blasphemy, hate-speech). It has also participated in proceedings before 

international courts, including the Supreme Court of Sweden and the Inter-American Court of 

Human Rights.3 

 

10. CLF has a particular interest in how the Charter of Rights and Freedoms, informed by 

international law, protects the autonomy of faith-based organizations to determine internal 

function, procedures, rules and regulations and has developed an expertise in the issues raised in 

this appeal, including the scope of religious freedom and the nature of limits on that freedom that 

can be justified in a free and democratic society.4  

 

11. CLF’s proposed intervention thus provides an internationally-informed perspective for 

autonomous religious organizations, all of which will be greatly impacted by the instant appeal. 

It allows the international perspective, briefly mentioned in the Appellants’ factum, to be further 

explored, explained and applied, by a faith-based Canadian legal association with international 

experience and understanding.5  

 

12. CLF is actively engaged in issues of religious freedom and association in a wide variety 

of factual scenarios and has been an intervener both independently and in coalition with other 

organizations in over 20 cases, including Ktunaxa Nation Council v Minister of Forests, Lands 

and Natural Resources (appeal heard December, 2016), Christian Medical and Dental Society of 

Canada v College of Physicians and Surgeons of Ontario (heard June, 2017), and Alberta v 

Hutterian Brethren of Wilson Colony, 2009 SCC 37.6 

 

                                                 
3 Ross Affidavit at paras 15, 19.[Tab 2] 
4 Ross Affidavit at para 23. [Tab 2]  
5 Appellants’ Factum at paras 57, 64, 76.  
6 Ross Affidavit at paras 19-20. [Tab 2]  
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13. In addition to its well-established history of involvement in matters of public interest 

involving human rights and the Charter of Rights and Freedoms, CLF also has a longstanding 

history of intervening to speak to the relevance and importance of international human rights law 

obligations in interpreting the scope and nature of fundamental rights and freedoms in both 

Canadian and international courts, including the following cases: Loyola High School v Quebec 

(Attorney General), 2015 SCC 12; Carter v Canada, 2015 SCC 5; Reference re: Section 293 of 

the Criminal Code of Canada, 2011 BCSC 1588; Re Ake Green (Supreme Court of Sweden, 

Case No. B 1050-05, 29 November 2005); and SL v Commission Scolaire Des Chênes, 2012 

SCC 7.7 

 

14. This active engagement shows CLF has a long history of responsible and useful 

interventions involving the Charter, freedom of religion, freedom of association, and the 

principles of a free and democratic society. CLF’s consistent and numerous interventions in such 

matters have cultivated deep institutional legal knowledge on these issues. In this capacity, then, 

CLF is akin to a public interest organization, whose views and submissions “on issues of public 

importance frequently provide great assistance to the courts.”8 

 

15. CLF submits that it thus has a demonstrable interest in this Appeal, satisfying the first 

necessary criterion. 

 

B Submissions are Relevant, Useful and Different 

16. The second criterion of useful and different submissions “is easily satisfied by an 

applicant who has a history of involvement in the issue giving the applicant an expertise which 

can shed fresh light or provide new information on the matter.”9 

 

17. CLF will offer a useful and unique perspective by highlighting Canada’s obligations 

under International Human Rights Law (IHRL), and by pointing to international jurisprudence 

that will be helpful and persuasive to the issues raised herein. 

                                                 
7 Ibid.  
8 Canadian Council of Churches v Canada, [1992] 1 SCJ No 5 at para 43.  
9 Reference re Workers’ Compensation Act, 1983 (Nfld), [1989] 2 SCR 335 at para 12.  
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18. CLF proposes to make submissions to the Court in respect of Canada’s  international 

obligations to guarantee rights to freedom of religion (manifested both individually and in 

community with others) and religious association, including under the Universal Declaration  of  

Human  Rights  (the UDHR);10  the  International  Covenant  on  Civil  and Political Rights 

(1966) (the ICCPR );11 the International Covenant on Economic, Social and Cultural Rights 

(the ICESCR);12 and the American Declaration on the Rights and Duties of Man (the 

American Declaration).13 As highlighted in Ms. Ross’ affidavit, CLF has particular 

knowledge in these areas, and is unique from parties and intervenors in providing this 

distinct perspective. 14 

 

19.  Canada is a Member of the United Nations and has committed to uphold the UDHR, 

which states at Article 18 that “Everyone has the right to freedom of thought, conscience and 

religion”, and that this freedom can be expressed “either alone or in community with others in 

public or private.” Likewise, Article 20 holds that “Everyone has the right to freedom of peaceful 

assembly and association” and that “No one may be compelled to belong to an association.” 

 

20. In addition, Canada is a State Party to the ICCPR which provides for the right to 

freedom of religion and freedom of association. Under Article 18, everyone has the “freedom, 

either individually or in community with others and in public or private, to manifest his religion 

or belief in worship, observance, practice and teaching.” Likewise, under Article 22, everyone 

has “the right to freedom of association with others” subject to no restrictions except “those 

                                                 
10 Universal Declaration of Human Rights, GA Res 217A (III), UNGAOR, 3rd Sess, Supp No 13,  UN 

Doc A/810 (1948) 71, online: <http://www.un.org/en/documents/udhr/> [UDHR].  
11 International Covenant on Civil and Political Rights, GA Res 2200A (XXI), UNGAOR, 1966, 

Supp No 16, UN Doc A/6316 52, online: <http://www.un-documents.net/iccpr.htm> [ICCPR]. 
12 International Economic Covenant on Economic, Social and Cultural Rights, GA Res 2200A 

(XXI), UNGAOR, 1966, Supp No 16, UN Doc A/6316 49, online: 

<http://www.ohchr.org/Documents/ProfessionalInterest/cescr.pdf> [ICESCR].  
13 OAS, Inter-American Commission on Human Rights, American Declaration of the Rights 
and Duties of Man, Res XXX, reprinted in Basic Documents Pertaining to Human Rights in the 
Inter-American System, OAS/Ser.L/V/I.4, rev. 9 (2003), online: < 
https://www.oas.org/dil/1948%20American%20Declaration%20of%20the%20Rights%20and%2
0Duties%20of%20Man.pdf> [American Declaration].  
14 Ross Affidavit at paras 15, 19. [Tab 2] 
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which are prescribed by law and which are necessary in a democracy society … or for the 

protection of the rights and freedoms of others.”  

 

21. As a Member of the Organization of American States (OAS) Canada has committed to 

respect the provisions of the American Declaration which provides, inter alia, that: everyone 

“has the right to freely profess a religious faith” and to “manifest and practice” it both publicly 

and privately (Article III); and that everyone “has the right to associate with others to promote, 

exercise and protect … legitimate interests”, including religion (Article XXII). 

 

22. It is CLF’s position that interpretations of such provisions of international human rights 

law instruments by international courts and bodies are important to interpreting and applying 

similar Charter protections. As Justice LeBel affirmed in R v Hape (writing for the majority):  

 

“[the  Supreme]  Court  has  also  looked  to  international  law  to  assist  it  in 

interpreting the Charter.  Whenever possible, it has sought to ensure consistency 

between its interpretation of the Charter, on the one hand, and Canada’s 

international obligations and the relevant principles of international law, on the 

other.”15 

 

23. Justice LeBel also cited Dickson C.J. in Re Public Service Employee Relations Act, who 

held (for the majority) “that the Charter should generally be presumed to provide protection 

at least as great as that afforded by similar provisions in international human rights 

documents which Canada has ratified.”16 

 

24. These covenants, along with other international law instruments and decisions applying 

them, are relevant to this appeal. CLF will canvas case law that, for example, confirms questions 

of religious belonging are within the exclusive jurisdiction of spiritual authorities, and that finds 

states must refrain from assessing the legitimacy of religious beliefs or obliging communities to 

either admit new members or exclude existing members.  

                                                 
15 R v Hape, 2007 SCC 26 at at para 55 [Hape]. 
16 Reference Re Public Service Employee Relations Act (Alta), [1987] 1 SCR 313 at para 59 

[Public Employees Reference]; see also Health Services and Support – Facilities Subsector 

Bargaining Assn v British Columbia, 2007 SCC 27 at para 70. 

21

https://www.canlii.org/en/ca/scc/doc/2007/2007scc26/2007scc26.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii88/1987canlii88.html?autocompleteStr=Reference%20Re%20Public%20Service%20Employee%20Relations%20Act%20(Alta)%2C%20%5B1987%5D%201%20SCR%20313%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2007/2007scc27/2007scc27.html?autocompleteStr=Health%20Services%20and%20Support%20–%20Facilities%20Subsector%20Bargaining%20Assn%20v%20British%20Columbia%2C%202007%20SCC%2027%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2007/2007scc27/2007scc27.html?autocompleteStr=Health%20Services%20and%20Support%20–%20Facilities%20Subsector%20Bargaining%20Assn%20v%20British%20Columbia%2C%202007%20SCC%2027%20&autocompletePos=1


7 

25. If granted leave to intervene, CLF will expand on its unique perspective by making the 

following proposed arguments:  

a. Sections 2(a) and 2(d) of the Charter should be interpreted as recognizing at least the 

same level of protection as provided by international conventions to which Canada is 

a party, such as the International Convention on Civil and Political Rights. These 

instruments reflect not only international consensus, but also principles that Canada 

has itself committed to uphold. 

 

b. International decisions interpreting these instruments (and other similarly worded 

agreements) are relevant to and persuasive in interpreting and applying the Canadian 

Charter of Rights and Freedoms protections at issue in this case. 17 Such decisions 

have established that: 

 

i. Freedom of religion is a right that is exercised not just individually but in 

community with others and religious communities are therefore a necessary 

means by which individuals effectively exercise their rights to religious 

freedom; 

 

ii. Membership in religious organizations - and its attendant qualifications, 

obligations, rights, responsibilities, policies, procedures, etc. - is strictly an 

internal matter. State actors should not review or interfere with issues such as 

whether and how members are admitted and/or excluded. Such interference 

violates the principles of state neutrality and the autonomy of religious 

communities;18 

 

iii. Democratic societies rely on the existence and flourishing of diverse voluntary 

associations, and a rights violation in such a society can only be justified if it 

is “necessary”. State interference in religious communities’ internal affairs 

undermines and jeopardizes their very existence and therefore cannot be 

justified. It harms rather than promotes a democratic society19; 

                                                 
17 Hape at para 55; Public Employees Reference at para 70.  
18 Arenz v Germany (UNHRC) at para 8.6; Svyato-Mykhaylivska Parafiya v Ukraine (ECtHR) at 

paras 146, 150; Sindicatul « Pastorul cel Bun » v Romania at 137; Mirolubovs and Others v 

Latvia (ECtHR); Fernandez-Martinez v Spain (ECtHr) at 129; Jehovah’s Witness of Moscow and 

Others v Russia (ECtHR) at para 99; Metropolitan Church of Bessarabia and Others v Moldova 

(ECtHR), no. 45701/99 at para 114. 
19 Hasan and Chaush v Bulgaria No 30985/96, 26 October 2000 at paras 62, 78; Leyla Sahin v 

Turkey [GC], No 44774/98 at para 107; Metropolitan Church of Bessarabia at paras 118, 123; 

Sidiropoulous and Others v Greece at para 40; Gorzelik and Others v Poland [GC], No 44158/98 

at paras 94, 95. 
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iv. Within religious organizations, freedom of religion does not guarantee 

individuals a “right to dissent”. State actors must respect the right of religious 

communities to respond to internal dissent in accordance with their own rules 

and interests. It is not the duty of state authorities to act as arbiter or religious 

dogma whether between religious organizations or between opposing factions 

that may emerge within them.20 

 

26. CLF submits that its unique international human rights law perspective, experience, 

and expertise related to extra-Canadian jurisprudence on freedom of religion and association 

will be of assistance to the Court in interpreting the Charter protections at issue in the 

present appeal, and that its proposed arguments are relevant, useful and different, satisfying the 

second necessary criterion.  

Conclusion 

27. CLF has a direct stake in the outcome of this Appeal. CLF has been actively engaged in 

promoting religious freedom and the necessity of autonomy for that freedom to flourish. As a 

faith-based organization with its own set of internal policies and procedures, CLF also has 

concerns about the broader implications of the result in this Appeal. Through both the 

organization CLF represents and the mandate it seeks to uphold, CLF has an interest in ensuring 

the interpretation of religious freedom and freedom of association aligns with Canada’s 

international obligations and commitments to grant religious organizations a significant scope of 

autonomy, free of judicial interference, all of which concerns are consistent with the preservation 

of issues within CLF’s mandate.  CLF has a unique perspective and useful arguments, and 

submits it should accordingly be granted intervener status.21 

PART IV: SUBMISSIONS CONCERNING COSTS 

 

28. CLF requests that no costs be awarded either for it or against it. 

 

                                                 
20 Sindicatul « Păstorul cel Bun » v. Romania, No 2330/09, 9 July 2013 at paras 137, 165; 

Fernandez Martinez v Spain, No 5603/07, 12 June 2014 at 128; Mirolubovs and Others v Latvia, 

No 798/05 at para 80. 
21 R v Finta, [1993] 1 SCR 1138 at para 5. 
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PART V: ORDER SOUGHT 

 

29. CLF requests that the motion for intervention in this Appeal be allowed on the same 

terms as requested in CLF’s Notice of Motion, namely that CLF be permitted: 

a. to file a factum of no more than 10 pages; 

b. to present oral arguments of no more than 5 minutes or a time this Honourable Court 

deems appropriate in the exercise of its discretion; 

c. to have no costs awarded for or against it; and  

d. such further grounds as counsel may advise and this Honourable Court may permit. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 3rd day of August, 2017. 

 

 

 

Derek B.M. Ross 

Deina Warren 

Counsel for the Proposed Intervener, 

Christian Legal Fellowship  
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