
**Unofficial English Translation** 

**For official, filed version see CLF’s French Factum** 

 

CANADA      S U P E R I O R    C O U R T  

       __________________________________ 

PROVINCE OF QUÉBEC 

DISTRICT OF MONTRÉAL JEAN TRUCHON, 

 

No. : 500-17-099119-177    and 

 

       NICOLE GLADU 

 

Plaintiffs 

 

       v. 

 

ATTORNEY-GENERAL OF QUÉBEC 

 

       and 

 

ATTORNEY-GENERAL OF CANADA 

  Defendants 

 

and 

 

CHRISTIAN LEGAL FELLOWSHIP / 

ALLIANCE DES CHRÉTIENS EN 

DROIT 

 

  Intervenor 

___________________________________  

 

 

FACTUM OF THE INTERVENOR CHRISTIAN LEGAL FELLOWSHIP 

 

INTRODUCTION  
 

[1] The Intervenor Christian Legal Fellowship respectfully submits that the issues raised by 

the present case require a consideration of moral principles as well as legal principles. 

As recognised by the Supreme Court in Carter, ‘physician assisted death involves 

complex issues of social policy and a number of competing societal values.’1 The 

                                                 
1 Carter v. Canada (Attorney-general) 2015 1 S.C.R 331, par. 98 
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Plaintiffs are asking this Court to modify the Law in order to render euthanasia more 

accessible. This request raises certain fundamental questions, among the following  : 

 

a. How should we qualify or define human life? 

 

b. Is liberty an essential attribute of the human person? 

 

c. If so, should liberty ever be restrained, and if so, when? 

 

d. Is the human individual ever obligated toward other persons, and if so, how will 

such restrictions affect his or her liberty? 

 

[2] One might perhaps call such questions philosophical, or even moral, questions. It may 

appear to some that morality has no place in a Court of Law, but this is not true. As the 

Supreme Court recently held, a determination of whether a rights infringement is 

justified in a free and democratic society is essentially a “normative” examination which 

“entails difficult value judgments.”2 Some cases, such as the present case, which put into 

question the nature and the value of human life, require an examination of moral 

considerations. The Supreme Court has stated that, in such contexts, it is preferable for 

decision makers to “make these [value] judgments explicit, as doing so enhances the 

transparency and intelligibility of the ultimate decision.”3 

 

[3] One example of an appeal to moral considerations may be found in the decision of the 

Supreme Court of Canada in the case of R. v. Jobidon, [1991] 2 S.C.R. 714, 1991 

CANLii 77. In this case, the accused had been involved in a bar fight, which caused the 

death of his opponent. The Judge of the Court of first instance acquitted the accused of 

the charge of involuntary homicide, since the deceased had consented to take part in the 

fight. However, the Court of Appeal and the Supreme Court of Canada set aside this 

acquittal and found the accused guilty of involuntary homicide. In arriving at its 

conclusion, the Supreme Court of Canada made an appeal to morality, in these terms :  

 

“Wholly apart from deterrence, it is most unseemly from a moral point 

of view that the law would countenance, much less provide a 

backhanded sanction to the sort of interaction displayed by the facts of 

this appeal.  The sanctity of the human body should militate against the 

validity of consent to bodily harm inflicted in a fight. […] 

 

Some may see limiting the freedom of an adult to consent to 

applications of force in a fist fight as unduly paternalistic; a violation of 

individual self‑rule.  Yet while that view may commend itself to some, 

those persons cannot reasonably claim that the law does not know such 

limitations.”4 

 

                                                 
2 K.R.J. v. Her Majesty the Queen, (2016) 1 S.C.R. 906, par. 79 
3 Ibid. 
4 1991 CANLii 77, p. 30 
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[4] Another example from the jurisprudence of the Supreme Court of Canada which also

recognized the need for the Law to invoke moral principles was the case known as

Reference re Assisted Human Reproduction Act, [2010] 3 S.C.R. 457. In this case, the

federal legislature had passed a law on assisted human procreation, in order to contain

certain new technology affecting human procreation. The question before the Court was

to determine whether the Federal Government had the power to pass certain sections of

the new Law by virtue of its authority in criminal matters. The Supreme Court of Canada

decided that it was indeed a proper object of the criminal Law to prohibit certain

negative aspects of assisted human procreation, since the objects of the criminal Law

properly include morality, health and security5. Chief Justice McLachlin, writing for the

majority, summarized as follows: “Morality has long been recognized as a proper basis

for the exercise of the criminal law power… Criminal law may target conduct that

Parliament reasonably apprehends as a threat to our central moral precepts.”6

[5] It is therefore clear that there is a link between the positive Law (for example the Civil

Code of Quebec (hereinafter “the Civil Code”) and laws adopted by the legislatures) on

one hand, and the principles of morality on the other hand. One example that may be

found in the Civil Code is the concept of good faith. There are at least 88 references to

good faith in the Civil Code, beginning with article 6, which states:

“Every person is bound to exercise his civil rights in accordance with 

the requirements of good faith.” 

Here is an extract from the commentary of the Minister of Justice on this article: 

“This article has the indirect effect of requiring that one’s right be 

exercised in accordance with its intrinsic social purposes and with the 

standards of morality generally recognized in our society. 

(translation)”7  

Therefore, it is evident that the expression “good faith” in the Civil Code includes moral 

principles generally recognized in our society. 

[6] Here are the comments of Professors Jobin and Vézina, explaining that the concept of

good faith is not limited to avoiding malice or a subjective intention of illegality:

“[…] This good faith, which is stated to be objective, has a much broader 

meaning, which is the standard of acceptable behaviour. According to the context, 

such standards may have a moral or social dimension, or they may refer to what is 

“reasonable” or “of common sense”. Good faith has therefore become required 

5 [2010] 3 S.C.R. 457, par. 42-43 
6 Ibid. paras 49-50. 
7 Extrait de : Ministère de la Justice, Commentaires du Ministre de la Justice – le Code civil du Québec, t. 1, 
Québec, les Publications du Québec, 1993 
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ethical behaviour in contractual matters (as well as in many other areas of the 

law). It presumes behaviour which is loyal and honest. We therefore speak of 

acting according to the requirements of good faith. Therefore, it is possible for a 

person to be subjectively in good faith (that is, not to act maliciously or ignoring 

certain facts) and yet to contradict the requirements of good faith, if he violated 

the objective standards of behaviour which are generally recognized in our 

society. (translation)"8  

 

[7] As stated above, the Quebec legislature took the trouble to refer to good faith (therefore, 

to morality) throughout the Civil Code, on at least 88 occasions. Thus, both morality and 

“social” considerations – that is, the manner in which the exercise of a right may impact 

upon others or society at large – are to guide the interpretation of the scope, nature, and 

limits of the civil rights described in the Civil Code, including personality rights listed in 

Article 3:  

 

“Every person is the holder of personality rights, such as the right to life, the right 

to the inviolability and integrity of his person, and the right to the respect of his 

name, reputation and privacy.  

These rights are inalienable.”  

 

In fact, the present case is founded on the personality rights of the Plaintiffs, but the 

exercise of such personality rights must be guided according to the requirements of good 

faith, i.e., according to standards of behaviour which are generally recognized in our 

society. 

THE PRINCIPLE OF THE SANCTITY OR INVIOLABILITY OF HUMAN LIFE 
 

[8] One of the most fundamental moral principles which is recognized in our society is what 

is often called the principle of the sanctity of human life, or the principle of the intrinsic 

value of human life. This moral principle was described by Mr. Justice Sopinka, writing 

for the majority in the Supreme Court of Canada decision of Rodriguez v. British-

Columbia9, as follows :  

 

“This argument focuses on the generally held and deeply rooted belief 

in our society that human life is sacred or inviolable (which terms I use 

in the non-religious sense described by Dworkin (Life's Dominion:  An 

Argument About Abortion, Euthanasia, and Individual Freedom (1993)) 

to mean that human life is seen to have a deep intrinsic value of its 

own)” 

 

                                                 
8 Jean-Louis Baudouin et Pierre-Gabriel Jobin, Les Obligations, 7e ed., par Pierre-Gabriel Jobin et Nathalie Vézina, 

Cowansville, Éditions Yvon Blais, 2013, no. 132, p. 220-223 
9 Rodriguez v. Colombie-Britannique, [1993] 3 S.C.R. 519 
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[9] As we know, the Supreme Court of Canada modified its position regarding euthanasia or 

medical aid in dying (hereinafter “MAID”) in its now famous decision in Carter10. But 

even this decision did not change the fact that the sanctity of human life remains one of 

the fundamental values in our society. Moreover, even in the Carter decision, the 

Supreme Court of Canada reaffirmed this fact in these words: 

 

« The sanctity of life is one of our most fundamental societal values.11 » 

 

[10] This value is not limited to Canadian society. It is not exaggerated to state that the value 

and inviolability of human life is the cornerstone of western civilisation. 

 

[11] This value has been proclaimed in international legal documents such as the European 

Convention on Human Rights (formerly known as the Convention for the Protection of 

Human Rights and Fundamental Freedoms). We read at article 2.1: “Everyone’s right to 

life shall be protected by law. No one shall be deprived of his life intentionally save in 

the execution of a sentence of a court following his conviction of a crime for which this 

penalty is provided by law”.12 

 

[12] This value may be found as well in the Universal Declaration of Human Rights (“the 

Declaration”) (which has been ratified by almost every nation in the world). The 

preamble to this document states as follows: 

 

“Whereas recognition of the inherent dignity and of the equal and 

inalienable rights of all members of the human family is the foundation 

of freedom, justice and peace in the world” 

 

 It continues at article 3: 

 

“Everyone has the right to life, liberty and security of person.”13 

 

 Canada was one of the first signatories of this Declaration. 

 

[13] This provision of the Declaration is reaffirmed in article 7 of the Canadian Charter of 

Rights and Freedom14 (« the Charter »), where we read: 

 

“Everyone has the right to life, liberty and security of the person and the 

right not to be deprived thereof except in accordance with the principles 

of fundamental justice.” 

 

                                                 
10 2015 CSC 5 
11 Ibid, par. 63 
12 European Convention on Human Rights. SRCE n° : 005 
13 Universal Declaration of Human Rights. Adopted and proclaimed by the United Nations General Assembly in its 

resolution 217 A (III) of December 10, 1948 
14 (1993) R.S.C. 1985, App. II, no. 44 
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The same value is reaffirmed in the first article of the Quebec Charter of Human Rights 

and Freedoms15, where we read: 

 

“Every human being has a right to life, and to personal security, 

inviolability and freedom.” 

 

[14] We submit that the sequence of the rights listed in article 7 of the Charter is significant. 

The right to life comes first, followed by the right to liberty and the right to the security 

of the person. (The right to life also appears first in the Quebec Charter of Human Rights 

and Freedoms, and in the Universal Declaration of Human Rights which are cited above) 

 

[15] These statues, therefore, implicitly recognize the primacy of the right to human life. The 

other rights listed in these statues depend upon the right to life. The right to liberty, and 

the right to the security of the person can only be exercised by a person who is enjoying 

the right to life. 

 

[16] We therefore submit that the right to liberty and the right to the security of a person can 

only be interpreted as being dependent upon the right to life. In other words, these 

freedoms can never have priority over the right to life. 

 

[17] And, for  this reason, because of the principle of the inviolability of human life (and also, 

because the law contains no right to death) we submit that no one should be allowed to 

claim death on the basis of a right to liberty or a right to the security of a person. 

 

[18] In Carter, the Supreme Court accepted that the right to life was engaged because the 

complete ban on physician-assisted dying could lead some individuals to “take their own 

lives prematurely.”16 This line of reasoning has been criticized in academic 

commentary17 and rejected in international jurisprudence18, but in any event, is not 

applicable in the present case, which arises in a different factual and legal context. In the 

present case, removing the “end-of-life” condition for euthanasia actually magnifies the 

possibility that a viable life will be improperly shortened, as the late professor Diane 

Pothier explains:  

 

“If death by natural causes is potentially decades away, the consequences of 

potential error are substantially magnified compared to hastening death by a short 

time. If the person is not at the end of life, physician-assisted death will foreclose 

                                                 
15 L.R.Q. c. C-12 
16 Carter v. Canada (Attorney-general) 2015 1 S.C.R 331, p. 57. 
17 See for example, John Keown, who observes that “the argument that a prohibition on ending life or assisting 

suicide breaches itself by enhancing the prospect of someone taking their own life is peculiar”; he notes that it 

“turn[s] the right to life on its head” to conclude that “one’s right not to be killed or helped to kill oneself includes a 

right to be killed or helped to kill oneself because some people will kill themselves.” At p. 6. 
18 See, for example, Pretty v. United Kingdom, (2002) 35 EHRR 1, at para. 39 where the European Court of Human 

Rights held that Article 2 of the European Convention (which guarantees the right to life) “cannot, without a 

distortion of language, be interpreted as conferring the diametrically opposite right, namely a right to die; nor can it 

create a right to self-determination in the sense of conferring on an individual the entitlement to choose death rather 

than life.” 
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over a long period the possibility of the person changing their mind. The odds of a 

transitory suicidal wish being determinative increase. The opportunities escalate 

for assessments being distorted by notions of a disabled life not being worth 

living. Thus vulnerability concerns are substantially magnified if physician-

assisted death is not limited to end-of-life conditions, and thus would weigh more 

heavily in the balance."19 

 

[19] The notion of the priority of the right to life is supported by Guy Réganbald and Dwight 

Newman in their text, The Law of the Canadian Constitution:  

 

“It is also worth noting that the older proposition, which has not been overruled, 

the section 7 recognition of the value of the sanctity of life, functions as a possible 

constraint on the interpretation of other interests within section 7 in respect of 

euthanasia.”20 

 

[20] In the present matter, as we will see, the plaintiffs are asking the Court to give priority 

the principle of autonomy or self-determination. We submit that the Court should rather 

give priority the principle of the inviolability of human life.  

THE MANIFESTATION OF THE SANCTITY OF HUMAN LIFE IN OUR 
SOCIETY 
 

[21] The sacred character of human life may be seen in our society in a number of ways. For 

example, our judicial system has abolished capital punishment. In this respect, we cite 

once again Mr. Justice Sopinka in the Rodriguez case: 

 

“To the extent that there is a consensus, it is that human life must be 

respected and we must be careful not to undermine the institutions that 

protect it.   

 

This consensus finds legal expression in our legal system which 

prohibits capital punishment.  This prohibition is supported, in part, on 

the basis that allowing the state to kill will cheapen the value of human 

life and thus the state will serve in a sense as a role model for 

individuals in society.”21 

 

[22] Our society also seeks to protect human life by adopting laws that limit and control the 

possession of firearms22. 

 

                                                 
19 D. POTHIER, The Parameters of a Charter Compliant Response to Carter v. Canada (Attorney General), 2015 

SCC5, p.8 (See Annex 2) 
20 Guy Régimbald and Dwight Newman, The Law of the Canadian Constitution, 2nd edition, (2017) p. 671. 

 
21 Rodriguez, at page 609 
22 Firearms Act (S.C. 1995, c. 39) 
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[23] Another manifestation of the sanctity of human life is the effort and the resources which 

our society expends in order to fight against what has been called the “scourge of 

suicide”. We recognize suicide as an obvious evil which afflicts our society. The law 

therefore permits the State to detain a suicidal person and to treat him or her in order to 

prevent a suicide.23 

 

[24] Moreover, the federal Law (hereinafter “Bill C-14”) setting out the conditions for MAID 

states in its preamble: 

 

« Whereas suicide is a significant public health issue that can have 

lasting and harmful effects on individuals, families and communities »24 

 

[25] Therefore, one of the purposes of this law is to prevent the growth of suicide in Canada. 

It is therefore clear that it is in order to limit as much as possible the growth of suicide 

that Bill C-14 requires that the natural death of anyone requesting MAID have become 

reasonably foreseeable.  

 

[26] This is one aspect which distinguishes the present litigation from Carter. In Carter the 

court found that the sole purpose of the impugned law was “preventing vulnerable 

persons from being induced to commit suicide at a time of weakness.”25 However, the 

purpose of Bill C-14 is much broader. Its stated purpose is not just to protect the 

vulnerable, but to preserve life, to prevent encouragement of suicide generally, and to 

uphold societal commitments to the sanctity of life and the inherent dignity of every 

human being. This is reflected in the preamble’s affirmation of, inter alia:  

 

• The need “to affirm the inherent and equal value of every person’s life and to 

avoid encouraging negative perceptions of the quality of life of persons who are 

elderly, ill or disabled”; 

• The notion that “suicide is a significant public health issue that can have lasting 

and harmful effects on individuals, families and communities”; 

• The “irrevocable nature of ending a life” 

 

[27] One of the ways that the legislation fulfills these objects is by limiting access to 

euthanasia for patients who are not near death. By doing so, the legislation underscores 

the moral principle that those who are not dying should be encouraged to choose life 

over death. This is directly related to preserving societal commitments to sanctity of life. 

 

[28] While these normative considerations were not addressed in Carter, they are directly 

presented in Bill C-14. Legislative efforts designed to curtail the normalization of 

suicide, in order to preserve a moral commitment to the sanctity of life, are a legitimate 

legislative purpose engaged in this litigation. We therefore encourage the Court to treat 

these legislative goals with deference. 

                                                 
23 Civil Code of Quebec, arts. 26 to 31; Act respecting the protection of persons whose mental state presents a 

danger to themselves or to others, L.R.Q. c. P-38.001. See also the report of Dr. Jitender Sareen, para. 27. 
24 Bill C-14, assented June 17, 2016, 64-65 Elizabeth II, c. 3 
25 Carter, para. 78 
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THE SCOURGE OF SUICIDE 
 

[29] As already mentioned, the preamble of Bill C-14 states that “suicide is a significant 

public health issue” in Canada, “that can have lasting and harmful effects on individuals, 

families and communities”. It is important to remember that suicide is not only an 

individual matter. It also affects those surrounding the individual who dies by suicide. 

 

[30] One of the experts retained by the Attorney General of Canada, Dr. Jitender Sareen, who 

is the Head of the department of Psychiatry of the University of Manitoba makes the 

following statement in his expert report: 

 

“Suicidal risk is one of the most common reasons for involuntary 

psychiatric admissions around the world. Suicide prevention efforts 

focus on the whole population and include people with and without 

current mental health problems.”26 

 

[31] Another expert retained by the Attorney General of Canada, Dr. Mark Sinyor, states as 

follows : 

 

“Each year, Canadians collectively lose more than 100,000 years of life 

to suicide, which is only surpassed by deaths due to all cancers 

combined, cardiovascular diseases, and accidents.”27 

 

 He continues: 

 

“Suicide is one of the most important public health challenges of the 

21st century.”28 

 

[32] It is for this reason that Dr. Sinyor, who is a psychiatrist and a professor at the University 

of Toronto, presently concentrates all of its efforts to fight against the scourge of suicide. 

He points out that a psychiatrist who might encourage suicide would be guilty of 

professional misconduct29. Dr. Sareen also discusses this potential conflict of 

professional obligations in his report, at paragraph 26. 

 

[33] Some have thought that the legalisation of MAID might decrease the incidence of 

suicide. This is what was presumed in Holland, where the law does not require that 

candidates for MAID be at the end of their lives, nor that their death be reasonably 

foreseeable. 

 

[34] However, as may be seen from the expert report of Dr. Theo Boer, another expert 

retained by the Attorney General of Canada, this expected result did not materialise in 

Holland. On the contrary, although the number of deaths by MAID in Holland increased 

                                                 
26 Expert Report of Dr. Jitender Sareen (January 28, 2018), par. 26 
27 Expert Report of Dr. Mark Sinyor (January 30, 2018), par. 56 
28 Ibid, par. 69 
29 Ibid, par. 50 
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every year following its legalisation, the rate of suicide also increased year by year 

following the legalisation of MAID.30 

 

[35] According to Dr. Boer, the experience of Holland indicates that if MAID is made more 

accessible, this would send a message to the population that the government considers it 

acceptable to end one’s life in order to escape one’s problems, and as a result, the rate of 

suicide will increase. He cites the example of Holland: “[…] in the years in which 

euthanasia became accessible to psychiatric patients and other persons with chronic 

diseases – roughly since 2008 –, suicide numbers have gone up considerably. Compared 

to a nonspecific selection of neighbouring countries, the suicide rate in the Netherlands 

shows the greatest increase.”31  

 

[36] Dr. Mark Sinyor cites as well two studies which confirm that the rate of suicide is not 

reduced in those societies where MAID is legalised.32 

 

[37] This experience may no doubt be explained by a phenomenon noticed by mental health 

professionals who are seeking to reduce the rate of suicide. They noticed what has been 

called the Werther Effect, that is, that suicide can be contagious.33 This phenomenon has 

been noticed in Canada, and particularly in the First Nation communities,34 and, 

according to the testimony of Dr. Alexandra Heber, among veterans who have retired 

from the Canadian Armed Forces.  

 

[38] According to Dr. Sinyor, this phenomenon is caused by what may be called “social 

learning”: 

 

“Suicide contagion is thought to be mediated by a mechanism called 

social learning whereby modelling leads people to emulate behaviour. 

That is, people often learn how to deal with a situation by observing and 

imitating how others react in similar circumstances. This can apply to 

all manner of behaviours including suicide.”35 

 

[39] Since suicide can have a contagious effect, Dr. Sinyor is of the opinion that if the 

Plaintiffs succeed in their effort to make MAID more accessible, the result will be that a 

significant number of his patients will abandon treatment for their suicidal ideation, and 

will opt for MAID: 

 

“In summary, it is difficult to envision a circumstance in which 

expansion of MAID legislation would have a positive or even neutral 

                                                 
30 Expert report of Dr. Théo Boer, pp. 21 to 24 
31 Ibid, par. 85 
32 Expert report of Dr. Mark Sinyor, par. 45-46 
33 Ibid, par. 24 
34 During his testimony before the Court, Dr. Sareen, an expert in suicide prevention among First Nation 

communities, stated that the suicide rate among First nation members is 4 to 5 times the rate in the rest of Canada. 

The affidavit of Jean-Claude Therrien PInette,  is an eloquent testimony to suicide contagion in First Nation 

communities. 
35 Ibid, par. 25 
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impact on suicide contagion. Rather, one should anticipate that if it 

becomes more widely available, some vulnerable Canadians with 

remediable mental disorders will misinterpret public messages about 

MAID as applying to them and will die prematurely as a result.”36 

 

[40] Therefore, to resume, suicide is a significant public health challenge in our society. 

Furthermore, it is an illness which is contagious. There is a tendency for those who are 

contemplating suicide to follow the example of others who do in fact commit suicide. 

 

[41] This is because expanding access to MAID increases social acceptance of suicide as a 

choice-worthy solution to suffering, not just in the physician-assisted context, but more 

generally. This also has the effect of perpetuating negative stereotypes about the value of 

life of a person with a disability and/or illness, as it sends the message that it is not only 

appropriate, but indirectly valuable, to end such patients’ lives in certain circumstances. 

Prof. Lemmens reached this very conclusion pursuant to an extensive review of the 

growing expansion of MAID in Belgium and the Netherlands,  He concludes:  

 

“Enabling life-ending interventions that are no longer a transitory measure in the 

context of a process of declining capabilities and a trajectory towards natural 

death, contributes thereby to an overall negative perception of the quality of life 

of those who are elderly, ill or disabled. The more we move away from the end-

of-life context, the harder it is also to argue that the practice is not a substitute for 

suicide, the prevention of which remains an important objective of the [federal] 

Legislation.”37 

 

[42] Also, the experience in Holland indicates that if access to MAID is increased, there will 

also be an increase in the rates of suicide in the general population. 

A CLASH OF VALUES 
 

[43] It is apparent that in the present case, as was also true in Rodriguez38 and Carter39, there 

is a clash of values or, rather, of ideologies. One might call the ideology put forward by 

the Plaintiffs “the autonomy of the individual” or “self-determination”. According to this 

ideology, each individual should be free to make choices concerning his or her own 

destiny, and particularly those choices which affect the integrity of his or her person. 

 

                                                 
36 Ibid, par. 58, 60, 66. Another expert witness presented by the Attorney General of Canada, Dr. Scott Kim, is of the 

same opinion. (See paragraphs 14 and 162 of his report (Exhibit PGC-71). See also paragraph 18 of the report of Dr. 

Sareen and paragraph 33 of the report pf Dr. Yeates Conwell to the same effect (Exhibit PGC-65) 
37 Lemmens, Trudo, Charter Scrutiny of Canada's Medical Assistance in Dying Law and the Shifting Landscape of 

Belgian and Dutch Euthanasia Practice (2018) 85 Supreme Court Law Review (2nd Series) 459-544 at 541. 
38 [1993] 3 R.C.S. 519 
39 2015 CSC 5 
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[44] In order to support their point of view, the Plaintiffs invoke especially article 7 of the 

federal Charter (“liberty and the security of the person”) and also article 15 (“the right to 

equality”).40 

 

[45] At paragraph 226 of their introductory motion, the Plaintiffs summarise their position in 

these words: 

 

“226. The right to liberty in matters of health care, particularly MAID, 

means that the patient has the right to self-determination in all that 

concerns end of life care.” (underlining added) (translation) 

 

[46] And, at paragraph 253 of their introductory motion, the Plaintiffs add: 

 

“253. The Plaintiffs ask this Court to declare that they are entitled to 

seek MAID, and they ask this Court to authorize health care 

professionals to administer MAID to them at whatever time they may 

choose.” (underlining added) (translation) 

 

[47] Dr. Claude Rivard, another expert retained by the Attorney General of Canada, describes 

himself as a “doctor who administers MAID to patients who ask for it” and who has 

“trained many doctors in many hospitals to enable them to dispense this care.”41 

 

[48] Dr. Rivard confirms the mentality (or the ideology) being advanced in this claim in these 

words : 

 

“The patient who asks for MAID has a particular psyche. These patients 

are almost always individuals who control their lives, and who wish to 

control their lives to the end.”42 (translation) 

 

[49] Therefore, according to the Plaintiffs, what is most important is one’s liberty or one’s 

self-determination when it comes to end of life care. As far as the Plaintiffs are 

concerned, this right to self-determination implies that they have a right to seek MAID at 

any time which they may choose. 

 

[50] The present claim, therefore, seeks to advance the value of autonomy or self-

determination. The value which may be opposed to the Plaintiffs’ position is the sanctity 

of human life, as it is described in paragraphs 8-19 above. As its name suggests, self-

determination is a value that is essentially concentrated on the individual. On the other 

hand, the principle of the intrinsic value of human life is aimed not only at the 

individual, but also at society in general. 

 

[51] Dr. Sinyor comes to the conclusion that the present case is essentially about the clash 

between these two values: 

                                                 
40 Canadian Charter of Rights and Freedoms, Annex B of the Canada Act 1982 (G.-B.), (1982 c. 11). 
41 Expert report of Dr. Claude Rivard, par. 9 
42 Ibid, par. 32; See to the same effect, the expert report of Dr. Scott Kim, par. 155 and par. 274. 
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“Note that this conflict between autonomy and other ethical 

considerations […] is, in my opinion, the central ethical issue 

concerning the Truchon / Gladu case.”43 

THE RESPECT FOR HUMAN LIFE MUST PREVAIL 
 

[52] A society that is self-respecting must necessarily limit the exercise of the right to self-

determination. The exercise of a right which may cause harm to others must necessarily 

be restrained. This is what our legislature has done regarding the right to own and 

possess firearms44. 

 

[53] It is incorrect to state that the right to self-determination only affects the individual. 

MAID is not a private act. On the contrary, it is a public act, since it requires that State 

actors give their approval for it and put it into effect. Therefore, every death caused by 

MAID is a public act which has the potential to affect many other persons. 

 

[54] The expert Dr. Sinyor insists on the public character of MAID in these words: 

 

“[…] by its very nature, physician assisted suicide is a public act 

because it requires agents of the government to both endorse and 

facilitate it. As such, it has the potential to impact a wide range of 

Canadians and, in particular, patients like those in my clinical 

practice.”45  

 

[55] For example, as is indicated by the expert reports of Dr. Boer and Dr. Sinyor referred to 

above, if access to MAID is increased, the probable consequence will be an increase in 

the rate of suicide in society in general46, since we will have sent out the message that it 

is acceptable to terminate one’s life in order to settle one’s problems. 

 

[56] But even a doctor like Dr. Claude Rivard, who practices MAID, recognizes the danger of 

increasing the access to MAID, in his expert report: 

 

“There exists the risk of abuse in the application of MAID, and this risk 

will become more important as MAID becomes more available, and as 

MAID will become a more socially acceptable option […]”47 

(translation) 

 

[57] To modify the Law as requested by the Plaintiffs will undermine the efforts of medical 

professionals such as Dr. Sinyor, since, as it has been said, “the law is a teacher”. 

                                                 
43 Expert report of Dr. Mark Sinyor, par. 67 
44 Firearms Act (S.C. 1995, c. 39) 
45 Ibid, par. 55 
46 Supra, par. 28-36 
47 Expertise of Dr. Claude Rivard, par. 82 
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Whatever the law permits is considered to be normal. If, therefore, the law will permit 

those whose death is not reasonably foreseeable to oblige a physician to provide MAID 

to them at whatever time they choose, suicide will become, in the words of Dr. Rivard, a 

more “socially acceptable option” (translation). 

 

[58] Suicide (with or without the help of a doctor) will be perceived not only as an acceptable 

gesture, but also as a much easier solution to life’s difficulties than therapy offered by 

medical professionals. Why spend so much effort to fight against the desire to end one’s 

life when the law will provide such easy access to suicide? 

 

[59] According to Dr. Sinyor, to increase access to MAID may also result in the promotion of 

the idea expressed by many elderly patients that they have a duty to die, since they are 

creating such a burden on their children or other members of their family48. 

 

[60] Dr. Sinyor summarizes as follows the probable effect of increasing access to MAID: 

 

“However, as described above, altering Canadian law, in essence, to 

endorse suicide as a useful coping strategy is likely to have a negative 

effect on other vulnerable persons and is in direct opposition to efforts 

aimed at suicide prevention.”49 

 

[61] The Plaintiffs described themselves as having both suffered depression in the past, but 

they now declare that they are no longer suffering from “depression or any other 

psychological or psychiatric illness”50 (translation). Moreover, they claim not to be 

vulnerable persons.51 

 

[62] However these allegations only concern the personal situations of the Plaintiffs. They 

have nothing to do with the needs of others. The Plaintiffs are attempting to exercise 

what they perceive to be their personality rights, (that is to say, the right to dictate the 

moment of their death) but regard must also be given to the effect that such an exercise 

might have on other vulnerable persons, and with regard to the good of society in 

general. 

 

[63] However, to exercise one’s right of personality without regard for the good of society in 

which one is living is not to exercise one’s civil rights according to the requirements of 

good faith, as is stipulated in article 6 of the Civil Code.52 

 

[64] The requirements of good faith include moral standards which are generally recognized 

in our society. As we have already seen, one of the most fundamental moral standards of 

our society is the principle of the sanctity of human life or the intrinsic value of human 

life. 

                                                 
48 Expertise of Dr. Mark Sinyor, par. 66 
49 Ibid, par. 69 
50 Plaintiffs’ introductory motion, par. 34 and 89 
51 Ibid, par. 170 
52 See paras 5 to 9 supra 
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[65] It is due to this moral standard that murder is considered to be among the most serious of 

crimes. It is also due to this moral standard that we use every means available to fight 

against suicide. 

 

[66] However, according to the experts presented by the Attorney General of Canada, to 

modify the law in the way that is requested by the Plaintiffs will in no way respect this 

moral standard. In fact, such a modification of the law would go against this moral 

standard which is generally recognized in our society.53 

 

[67] We therefore submit that the autonomy of the individual must not be the primary value, 

particularly in relation to MAID. 

 

[68] A society that permits autonomy of the individual to become the predominant value 

invites chaos. It is true that we are individuals, but we are also members of a community, 

and we must therefore respect the interests of other members of the community. 

 

[69] The impugned laws (or more accurately, the contested portions of those laws) do take 

into consideration other members of society and particularly those members aged, sick, 

or suicidal. Those sections of the law establish criteria which are necessary limits on the 

availability of MAID.  

 

[70] Moreover, according to the expert witness Dr. Yeates Conwell, persons who would be 

qualified for MAID, in many cases, have the same symptoms as persons who wish to 

commit suicide, in particular that they experience suffering which is, for them, 

unbearable.54 

 

[71] But, according to Dr. Conwell, such suffering (and therefore the desire for suicide) is 

always in evolution and it may well diminish and even disappear in time. 

 

[72] To grant MAID to such a person, at the worst stage of his suffering, may in fact turn out 

to be an interference with his autonomy since MAID will deprive such a person of the 

possibility of recovering a “joie de vivre”. 

 

[73] Obviously, if the criteria of reasonably foreseeable natural death or being at the end of 

life (which Dr. Conwell qualifies as “safeguards”) are removed from the law, this would 

deprive many persons of the possibility of recovering from their suffering; as Dr. Tom 

Shakespeare put it during his testimony; “MAID is the choice that ends all choices” 55 

 

[74] In the light of this reality, Dr. Trudo Lemmens, an expert in bio-ethics, is of the opinion, 

as he testified, that it is preferable to err on the side of recovery rather than on the side of 

death.56 

                                                 
53 Supra, pars. 49-55 
54 Expert report of Dr. Conwell (Exhibit PGC-65), para. 28-29 
55 Testimony of Dr. Shakespeare, p.64 
56 Expertise of Dr. Trudo Lemmens, para. 240 (Exhibit PGC-67) 
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[75] It is possible that the Plaintiffs will claim that articles 7 and 15 of the Canada Act, 1982 

(that is to say, the Constitution of Canada) must have priority over articles 3 and 6 of the 

Civil Code due to the provisions of article 52 (1) of the Canada Act, 1982, which states: 

 

“52 (1). The Constitution of Canada is the supreme law of Canada, and 

any law that is inconsistent with the provisions of the Constitution is, to 

the extent of the inconsistency, of no force or effect” 

 

[76] However, in order to invoke article 52 (1) of the Canada Act, 1982, the Plaintiffs would 

be required to show that the provisions of articles 3 and 6 of the Civil Code are 

inconsistent with the provisions of the Charter which they are invoking, that is to say, 

article 7 and 15 of the Charter. 

 

[77] There is, however, no inconsistency here. The rights invoked by the Plaintiffs do not 

stand alone. They must be understood and interpreted in the light of article 1 of the 

Charter, which provides: 

 

“1. The Canadian Charter of Rights and Freedoms guarantees the rights 

and freedoms set out in it subject only to such reasonable limits 

prescribed by law as can be demonstrably justified in a free and 

democratic society.” 

 

[78] We submit that articles 3 and 6 of the Civil Code are not inconsistent with articles 7 and 

15, but if they are found to constitute a limit on those protections in the present case, 

they are, in fact, “such reasonable limits prescribed by law as can be demonstrably 

justified in a free and democratic society.” 

 

[79] To require that the Plaintiffs exercise their personality rights “such as the right to life, the 

right to the inviolability and integrity of (their) person […]”57, “in accordance with the 

requirements of good faith”58, that is to say, according to moral standards which are 

generally accepted in our society59, is only to apply the terms of article 1 of the Charter. 

 

[80] There is therefore no inconsistency between articles 3 and 6 of the Civil Code and 

articles 7 and 15 of the Charter. 

 

[81] The limits of accessibility to MAID which are imposed by the laws contested by the 

Plaintiffs60 are necessary in order to ensure the protection of human life. If they limit 

Charter protections, they are reasonable limits, and their justification has been 

demonstrated by the experts of the Attorney General of Canada. 

                                                 
57 Art. 3, Civil Code 
58 Art. 6, Civil Code 
59 Supra, paras. 5 and 7 
60 Article 26 (1) (3°) of the Quebec Law concerning End of Life Care (LRQ, c. S-32.001) and article 241.2 (2) d) of 

the Criminal Code, as modified by An Act to amend the Criminal Code and to make related amendments to other 

Acts (medical assistance in dying), L.C. 2016 c. 3 (Bill C-14). 
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THE APPLICATION OF THE CHARTER 
 

[82] The Plaintiffs invoke articles 7 and 15 of the federal Charter61, that is, their freedom and 

their security of the person, as well as their right to equality. 

 

[83] As regards Article 7, the Plaintiffs state: 

 

“225. The right to liberty guaranteed by Article 7 of the Canadian 

Charter protects the “right to make personal, fundamental choices 

without the intervention of the State” (par. 64 of the Carter decision); 

 

226. The right to freedom as regards medical care, such as medical aid 

in dying, means that the patient has a right to self-determination as 

regards everything within the ambit of end of life care. (translation)” 

 

[84] However, as we have already seen, the Plaintiffs’ claim must be assessed with regard to 

the rights and needs of others62, more particularly, the needs and rights of vulnerable 

persons, and of persons experiencing suicidal thoughts. 

 

[85] But, any right or freedom granted by the Charter must be measured against the rights of 

others. If the right to freedom which is claimed by the Plaintiffs risks interfering with the 

rights of others, it is not necessarily protected by the Charter. 

 

[86] Moreover, in 2009, the Supreme Court confirmed that “… the s.7 liberty or ‘autonomy’ 

right is not absolute…the s.7 right to make decisions about one’s body and life may be 

constrained by law to reflect other competing societal interests.”63 

 

[87] In fact, the Supreme Court has stated that those, like the Plaintiffs, who invoke a 

freedom which is guaranteed by the Charter, must: 

 

“[…] consider how the exercise of their right impacts upon the rights of 

others in the context of the competing rights of private individuals. 

 

Conduct which would potentially cause harm to or interference with the 

rights of others would not automatically be protected. The ultimate 

protection of any particular Charter right must be measured in relation 

to other rights and with a view to the underlying context in which the 

apparent conflict arises.”64 

ARTICLE 7 OF THE CHARTER 
 

                                                 
61 Supra, para. 42 
62 Supra, par. 57 
63 A.C v. Manitoba (2009) 2 S.C.R. 181, para. 137 
64 Syndicat Nothcrest v. Anselem (2004) 2 S.C.R. 551, par. 62 
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[88] The Plaintiffs invoke, in support of their conclusions, article 7 of the Charter, which 

reads as follows: 

 

“Everyone has the right to life, liberty and security of the person and the right not 

to be deprived thereof except in accordance with the principles of fundamental 

justice.”  

 

[89] Therefore, in order to invoke article 7 successfully, it is necessary to prove not only an 

infringement of at least one of the three named rights, but also, the infringement of a 

principle of fundamental justice. The Plaintiffs bear the burden of making this proof. 

 

[90] In the Carter case, the Supreme Court noted that despite the fact that article 7 does not 

list the principles of fundamental justice to which it refers, these principles have now 

been defined by the jurisprudence. 65 

 

[91] At paragraph 72, the Supreme Court states: 

 

“Section 7 does not catalogue the principles of fundamental justice to which it 

refers. Over the course of 32 years of Charter adjudication, this Court has worked 

to define the minimum constitutional requirements that a law that trenches on life, 

liberty or security of the person must meet (Bedford, at para. 94). While the Court 

has recognized a number of principles of fundamental justice, three have emerged 

as central in the recent s. 7 jurisprudence: laws that impinge on life, liberty or 

security of the person must not be arbitrary, overbroad, or have consequences that 

are grossly disproportionate to their object.”66 

 

[92] In order to determine if these criteria have been respected, it is necessary, first of all, to 

determine the object or objects of the impugned law.67 In the Carter case, the Court 

decided that the object of the contested law was “to protect vulnerable persons from 

being induced to commit suicide at a time of weakness.”68 

 

[93] As we have already seen, the objects of the impugned law in the present case are much 

broader. They include the following purposes: to preserve human life, to discourage 

suicide in general, and to promote society’s undertaking to protect the inviolability of 

human life, as well as the dignity of every human being.69 These purposes are clearly 

stated within the statute, and as Supreme Court justices Côté and Brown recently 

affirmed, ‘the best way of discerning a legislature’s purpose will usually be to look at the 

legislation itself.’70 

 

                                                 
65 Carter v. Canada (A.G) 2015 1 S.C.R. 331, para. 72 
66 Ibid. 
67 Ibid, para. 73 
68 Ibid, para. 74 
69 See paragraphs 25 to 27 supra. 
70 Frank c. Canada (P.G.) 2019 SCC 1, para. 130 
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[94] In Carter, the Supreme Court decided that the prohibition of the impugned law was not 

arbitrary, because its total prohibition of assisted suicide favoured its object of protecting 

vulnerable people. We submit that the criteria of reasonably foreseeable natural death 

and to be at the end of life are, by the same token, not arbitrary, because they promote 

the objects mentioned in the preceding paragraph. 

 

[95] As far as the second criterion is concerned, the Court in Carter held that, since the only 

object of the impugned law was “to protect vulnerable persons from being induced to 

commit suicide at a time of weakness”, the total prohibition of assisted death was overly 

broad. But in the present case there no longer exists a total prohibition of assisted death 

in the impugned laws. These laws permit MAID under certain conditions which are not 

overly broad, given the objects of these laws. 

 

[96] Finally, the conditions laid down by the impugned laws are not completely 

disproportionate to the objects of these laws. On the contrary, these conditions are 

necessary to attain the objects. 

 

[97] For these reasons, we submit that the Plaintiffs will not be able to show that the 

impugned laws have breached their article 7 rights in a way that is not in conformity 

with the principles of fundamental justice.  

ARTICLE 15 OF THE CHARTER 
 

[98] The Plaintiffs also invoke article 15 of the Charter, which provides that everyone has the 

right to equal protection and equal benefit of the law. They claim that the two laws 

which they are attacking create an inequality as far as they are concerned, since, because 

they are not at the end of life, and because death is not reasonably foreseeable, they are 

deprived of MAID. 

 

[99] In order to invoke article 15 successfully, it is necessary to demonstrate that one has 

been the victim of discrimination, that is, discrimination based on race, national, or 

ethnic origin, colour, religion, sex, age, or mental or physical disability. 

 

[100] According to the jurisprudence of the Supreme Court, which has interpreted article 15,71 

the Plaintiffs must prove, in addition to such discrimination, that this discrimination must 

have the effect of ‘reinforcing, perpetuating, or exacerbating their disadvantage’72. In 

other words, real or substantive inequality must be proved. 

 

[101] In order to determine this issue, the Court will examine the social, political and legal 

context: 

 

 “In determining whether there is discrimination on grounds relating to the 

personal characteristics of the individual or group, it is important to look not only 

                                                 
71 Notably Andrews v. Canada (1989) 1 S,C,R, 143, and Whitler v. Canada 
72 Kahkewistahaw First Nation v. Taypotat, 2015 2 S.C.R. 54 at para 20. 
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at the impugned legislation which has created a distinction that violates the right 

to equality but also to the larger social, political and legal context.”73 

 

[102] We submit that, if the Court considers the social, political and legal contexts of the facts 

in the present case, the impugned laws do not create real inequality, because they must 

consider, not only the Plaintiffs, but also, the needs of other vulnerable persons in the 

population. 

 

[103] Once again, a right granted by article 15 is never absolute. It must not be considered in 

isolation.74 The rights of others must be considered, that is to say, those who are 

vulnerable because of age, illness, or incapacity. The legislature must protect the rights 

of the population in general, and the criteria laid down in the impugned laws are 

reasonably necessary to accomplish this. 

ARTICLE 1 OF THE CHARTER 
 

[104] Subsidiarily, if this Court comes to the conclusion that the impugned laws breach the 

rights of the Plaintiffs, whether under article 7 or under article 15, of the Charter, we 

submit that such rights of the Plaintiffs are justifiably limited under article 1 of the 

Charter, which read as follows: 

 

“1. The Canadian Charter of Rights and Freedoms guarantees the rights 

and freedoms set out in it subject only to such reasonable limits 

prescribed by law as can be demonstrably justified in a free and 

democratic society.” 

 

[105] As already mentioned, the present case requires that we consider not only the interest of 

individuals, such as the Plaintiffs, but also the interest of society in general. The 

Supreme Court emphasized in Carter that “moral claims and broad societal benefits” are 

appropriately considered under section 1 of the Charter.”75  

 

[106] In the Carter case, the Supreme Court stated that Courts should show a great deal of 

deference when a legislature creates a “complex regulatory response” to a social ill76. 

 

[107] At paragraph 24 of their introductory motion, the Plaintiffs note that the Supreme Court 

decided in Carter that the absolute prohibition of MAID could not be qualified as a 

“complex regulatory response […]77.”  

 

                                                 
73 Whitler v. Canada (2011) 1 S.C.R. 396, para. 66 
74 Supra, para. 85 
75 Carter, par. 79 
76 Carter, par. 97 
77 Carter, par. 98 
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[108] The Plaintiffs therefore conclude that the two laws which they are attacking in the 

present case cannot be qualified as “complex regulatory responses” since they prohibit 

MAID to certain categories of persons. 

 

[109] The present Intervenor submits that this conclusion is unwarranted. In Carter, the law 

which was judged to be unconstitutional created, in fact, an absolute prohibition on 

MAID. However, the laws presently attacked (Federal Bill C-14, and Quebec Bill 52) do 

not create an absolute prohibition on MAID. It is true that Bills C-14 and 52 lay down 

certain criteria for eligibility to MAID. However, unless the legislature were to declare 

that MAID is available for all and sundry, without attaching any condition, (which is not 

the case), the legislature must necessarily lay down certain criteria. If criteria are laid 

down, in all likelihood, certain applicants (like the Plaintiffs) will be excluded. It is clear 

that the Plaintiffs object to the criteria laid down by the federal and Quebec legislatures, 

but this does not mean that these legislatures have created a total ban on MAID as was 

true in Carter. 

 

[110] It is only necessary to read the criteria for admissibility to MAID which appear at article 

26 of Bill 52 and in articles 241.2 (1) and 241.2 (2) of the Federal Bill C-1478, to 

conclude that, in both cases, a complex regulatory response has been created by the 

legislator. We therefore conclude that the Court must now grant a high degree of 

deference to these legislators, as required by the Supreme Court in Carter. 

 

[111] We submit that these criteria are, in fact, reasonable restrictions within the meaning of 

article 1 of the Charter. The Supreme Court decided in Carter that, in order to justify the 

infringement of section 7 rights by virtue of section 1 of the Charter, the defendants 

“must show that the law has a pressing and substantial object and that the means chosen 

are proportional to that object.”79 

 

[112] We submit that, in the present case, as in Carter, the Court must conclude that the two 

laws being attacked by the Plaintiffs have a pressing and substantial object, that is to say, 

the protection of human life. 

 

[113] In order to demonstrate that the means chosen by the legislator are proportional to the 

object of the law, the jurisprudence, since the Oakes case, has established a three part 

test, namely (1) that the means adopted is rationally connected to the objectives, (2) that 

it is minimally impairing of the right in question, and (3) there is proportionality between 

the deleterious and salutary effects of the law80. 

 

RATIONAL CONNECTION 
 

[114] In order to establish the proportionality of the criteria, it is first of all necessary to show a 

rational link between the object of the law and the measures adopted in order to attain 

that object. The object of the two laws in question is, among other things, to protect 

                                                 
78 Reproduced at Annex 1 
79 Carter, par. 94 
80 R. v. Oakes, (1986) 1 S.C.R. 103 
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vulnerable persons, and also to protect human life by discouraging suicide. A reading of 

the criteria for admissibility81 to MAID appearing in the two laws indicates that a 

rational connection does indeed exist between these objects and the criteria in question, 

particularly the criteria that a candidate for MAID be at the end of life, or that death be 

reasonably foreseeable. 

 

MINIMAL IMPAIRMENT 
 

[115] The second test established by the Supreme Court in order to justify the restriction on the 

rights of the Plaintiffs within the meaning of article 1 of the Charter is what is known as 

“minimal impairment”82. In other words, is this restriction reasonably necessary in order 

to attain the objective of the law? 

 

[116] We submit that the answer to this question is affirmative. The Plaintiffs are in fact 

complaining about two criteria for admissibility for MAID: that one must be “at the end 

of life” (required by Bill 52), and that one must be in a state where “natural death has 

become reasonably foreseeable” (required by Bill C-14). These criteria are reasonably 

necessary in order to obtain the object of the State. 

 

[117] This affirmation is supported by the experience in Holland. Here is the opinion of Dr. 

Theo Boer, based on this experience: 

 

“There is a good reason to assume that without a "foreseeable death” criterion, 

euthanasia is bound to become a real and beckoning perspective to anyone in 

serious and chronic suffering […] 

 

The requirement of a foreseeable death, despite all its downsides, is probably the 

only criterion that can keep a society from moving towards an open-ended 

euthanasia future.”83 

 

[118] It is therefore evident, according to Dr. Boer that if the criterion of reasonably 

foreseeable death is removed, the rate of MAID will increase steadily84. The more 

widely MAID is practiced, the greater will be the rate of suicide in the general 

population85. This result would frustrate the State’s objective to protect human life and to 

minimize the rate of suicide. Maintaining the criterion of “reasonably foreseeable death” 

(or “end of life”) is therefore a reasonable restriction which is necessary to attain the 

State’s objective. 

 

PROPORTIONALITY OF THE EFFECTS OF THE LAW  
 

                                                 
81 See Annex 1 
82 Carter, par. 102 
83 Expert report of Dr. Théo Boer, par. 61 et 63 
84 The expert witness Dr. Claude Rivard is in agreement. He declares at par. 81 of his expertise: “if this criterion 

were removed, the number of applications for MAID will explode […]” (translation). 
85 Supra, par. 26-27 
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[119] The third and last stage of the tripartite test to determine proportionality requires the 

Court to weigh “the impact of the law on protected rights against the beneficial effect of 

the law in terms of the greater public good.”86 

 

[120] As we have already noted, the present case presents a clash of values87. The Plaintiffs are 

promoting self-determination which they claim is grounded in their freedom and security 

of the person (article 7 of the Charter), and also, their right to equality (article 15 of the 

Charter). 

 

[121] On the other hand, the Defendants are attempting to promote the superior interest of the 

public by establishing certain conditions for the admissibility to MAID. 

 

[122] According to the jurisprudence of the Supreme Court, it is now necessary to balance the 

effects of these two tendencies : 

 

“In other words, this final step allows courts to stand back to determine 

on a normative basis whether a rights infringement is justified in a free 

and democratic society. Although this examination entails difficult 

value judgments, it is preferable to make these judgments explicit, as 

doing so enhances the transparency and intelligibility of the ultimate 

decision. Further, as mentioned, proceeding to this final stage permits 

appropriate deference to Parliament’s choice of means, as well as its 

full legislative objective.88” 

 

[123] It is our submission that, in view of what is at stake, it is not possible to view the present 

case simply as a question of the exercise of personal rights. The Plaintiffs’ demand 

necessarily engages the interest of society as a whole. 

 

[124] According to settled case law89, it is always necessary to weigh the interests of the State 

and those of the individual to determine whether an infringement of personal autonomy 

is in conformity with the principles of fundamental justice. 

 

[125] The interest of society requires effective adherence to the principle of the inviolability of 

human life. Lip service is not enough. A self-respecting society must necessarily limit 

the exercise of the right to self-determination within the context of MAID90. 

 

[126] The federal legislator has recognised, in the preamble of Bill C-14 that “suicide is a 

significant public health issue” in Canada, “that can have lasting and harmful effects on 

individuals, families and communities”91, and it has therefore taken appropriate steps. 

 

                                                 
86 Carter, par. 122 
87 Supra, par. 34-42 
88 K.R.J. v. her Majesty the Queen, (2016) 1 S.C.R. 906, par. 79 
89 Rodriguez v. B.C. (1993) 3 SCR 585, at p. 584; Blencoe v. B.C.(2001) 2SCR 30, para 47;R. v.Malmo-Levine 

(2003) 2 SCR 571, para. 219. 
90 Supra, par. 43 to 64 
91 Supra, par. 19 
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[127] The late Professor of law Dianne Pothier explains that the right to MAID must 

necessarily be a limited right: 

 

“The decriminalization of attempted suicide has not diminished the 

significance of suicide prevention as important public policy. For 

example, the fact of disproportionately high suicide rates among 

Aboriginal youth or gay, lesbian, and transgender youth, does not lead 

anyone to celebrate that they are exercising their legal right to die. It is 

in that context that it must be appreciated that the basis for a 

constitutional right to physician-assisted death is a constrained right, not 

an unqualified right to autonomy over life and death. The involvement 

of third parties, and the sanction of the state, raise issues beyond 

individual autonomy.92” 

 

[128] As we have already seen, the right to MAID must also be limited because of the fact that 

suicide is contagious93. This phenomenon has been seen not only in Europe, but also in 

the United States: 

 

“In contrast to hypotheses by Judge Richard Posner and others that the 

legalization of AD (Assisted Death) would decrease the nonassisted 

suicide rate, there is evidence of a plausible correlation between the rise 

in state-level suicides and AD rates. This is apparent in Oregon, where 

AD was legalized at the end of 1997. Beginning in 1998 and 

consistently thereafter, the increase in AD cases in Oregon paralleled an 

increase in overall state suicide increases, and this held also in 

neighboring Washington. A 2015 study by Jones and Paton found that 

legalizing AD was associated with a 6.3 % increase in total suicides 

(assisted and unassisted). For people older than 65 years, there was a 

14.5% increase in total suicides. 

 

This should come as no surprise. Suicide research has for years 

reinforced the “social contagion” or “Werther effect” of suicide: deaths 

by suicide increase in response to publicized suicides. The rise in AD 

strongly suggests that the Werther effect may be at play – a contagion 

that works in both directions.94” 

 

[129] It is therefore in the interest of society to limit accessibility to MAID. The more that 

access to MAID is limited, fewer will be the number of suicides. 

 

[130] Instead of trivializing suicide, we should, as a society, promote the dignity and value of 

each human life, including the lives of those who are sick, aged, and disabled. This is, in 

                                                 
92 D. POTHIER, The Parameters of a Charter Compliant Response to Carter v. Canada (Attorney General), 2015 

SCC5, p.2 (See Annex 2) 
93 Supra, par. 32-34 
94 Lydia S. Dugdale, MD and Daniel Callahan, PhD, “Assisted Death and the Public Good”, Southern Medical 

Journal, Vol. 110, No. 9, September 2017 (see annex 3) 
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fact, the principle of the sanctity of human life, and Professor Trudo Lemmens, another 

expert retained by the Attorney General of Canada, explains the benefits of this principle 

for society: 

 

“The idea of the sanctity of life protects us against the pernicious 

consequences of a system that sees life as undignified when one loses 

control and when one becomes dependent. It obliges society to promote 

the idea that every life is worth living and that we should do everything 

to make life bearable for those who suffer.95” 

 

[131] We therefore submit that the application of this final step shows that the criteria 

contested by the Plaintiffs provide clear benefits for the welfare of society. The 

importance of these benefits leads necessarily to the conclusion that if said criteria 

restrict the rights of the Plaintiffs, such restriction is justified in a free and democratic 

society. 

 

[132] That being the case, we submit that this Court should make appropriate deference to 

“Parliament’s choice of means, as well as its full legislative objective.”96 

CONCLUSION 
 

[133] The intervener Christian Legal Fellowship therefore concludes, in support of the 

Attorney-General of Canada and the Attorney-General of Quebec, that the introductory 

motion of the Plaintiffs be rejected, without costs. 

 

 

 

THE WHOLE RESPECTFULLY SUBMITTED. 

 

 

MONTREAL, this_____day of February 2019 

 

 

__________________________ 

Robert E. Reynolds 

                 Attorney for the Christian 

        Legal Fellowship 

 

 

 

 

 

                                                 
95 Trudo Lemmens, “Euthanasia and the Good Life”. Perspectives on Biology and Medicine 39:1 (1995), 15-27 (see 

annex 4) 
96 K.R.J. v. her Majesty the Queen, (2016) 1 S.C.R. 906, par. 79 
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