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In August of 2005, Hurricane Katrina and the flooding that followed it 
knocked down levies, destroyed thousands of homes, and sent 1.2 million 
people scrambling for shelter. Overall, it caused 81 billion dollars in 
damages and left at least 1,833 people dead.1  Despite these terrible losses, 
Katrina paradoxically also triggered the rejuvenation and transformation of 
the New Orleans public school system.2 

I. THE STORM AND THE SCHOOLS 

In the years leading up to the storm, New Orleans had, by nearly any 
measure, one of the weakest school districts in the nation.3  Between 2000 
and 2005, the district’s academic performance plummeted: 25% of the 
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 1. Katrina’s Statistics Tell Story of Its Wrath, THE WEATHER CHANNEL INTERACTIVE, INC., 
Aug. 21, 2009, http://www.weather.com/newscenter/topstories/060829katrinastats.html. 
 2. For a thorough account of the impact of Hurricane Katrina on New Orleans, see DOUGLAS 
BRINKLEY,  THE GREAT DELUGE: HURRICANE KATRINA, NEW ORLEANS, AND THE MISSISSIPPI 
GULF COAST ( HarperCollins 2006). 
 3. See Greater New Orleans Education Foundation, Scott S. Cowen Institute for Public 
Education Initiatives, The State of Public Education in New Orleans 8 (2007) available at 
http://education.tulane.edu/stateofnola.pdf. 



THUKRAL_FINAL 7/15/2010  6:04:00 PM 

320 Loyola Journal of Public Interest Law [Vol. 11 

district’s schools were deemed “academically unacceptable”4 in 2000; 47% 
were so deemed in 2003; and 63% in 2005.5  Moreover, in 2004 the 
Louisiana Department of Education determined 112 of the 127 New 
Orleans public schools (or, 88% of the public schools) were academic 
failures and were being threatened with state takeover.6  That same year, the 
graduation rate in Orleans Parish was 56%, rendering it the second poorest 
performing district (in this regard) statewide.7 

Simultaneously, the district was steeped in administrative crisis.  An 
FBI probe of school board employees and contractors led to dozens of 
criminal indictments.8  The Orleans Parish School Board was more than two 
hundred million dollars in debt and on the verge of bankruptcy.9  It was a 
system in drastic need of change. 

The storm destroyed or severely damaged an overwhelming 
percentage of the city’s public school buildings.  In some neighborhoods, 
such as the Lower 9th Ward and Lakeview, nearly all the schools were 
wiped out.  With almost no students or teachers on hand and few viable 
buildings at its disposal, the Orleans Parish school system shut down.  
Teacher contracts automatically terminated (therefore the teachers union 
disbanded), and the city was left to essentially start over from scratch.  
Given this blank slate, state and local education leaders were determined to 
build something new, innovative, and better in the place of the old, 
 
 4. At that time, the Louisiana Department of Education labeled a school “academically 
unacceptable” if that school registered a School Performance Score (“SPS”) of 30 or below.  LA 
DEP’T OF EDUC., ORLEANS PARISH DISTRICT ACCOUNTABILITY REPORTS (2000-2001).  See also 
LA. REV. STAT. ANN. § 17:3912 (2001) (establishing the state annually must “prepare and produce 
a state-level progress profile, a district-level progress profile for each public school system, and a 
school-level progress profile for each public school.  Each profile shall be produced in a format 
common to all of them which shall be designed by the department so as to provide to school-based 
users all pertinent information in a readily usable form and to provide to the public all pertinent 
information in a clear and understandable form.  The state-level and each district-level profile 
shall contain the last three years of trend information as required by R.S. 17:10.2(C)”). 
Now, a school is so labeled when that school registers an SPS of 60 or below.  See LA. ADMIN. 
CODE tit. 28, § 301(H)(3)(a) (2009).  In early 2010, however, the Louisiana State Board of 
Elementary and Secondary Education (“BESE”) raised the minimum expected SPS by 15 points; 
by school year 2011-12, a school scoring less than SPS 75 will be deemed “academically 
unacceptable.” 
 5. LA DEP’T OF EDUC., ORLEANS PARISH DISTRICT ACCOUNTABILITY REPORTS (2000-
2001), (2003-2004), (2004-2005). 
 6. Id. 
 7. Id. 
 8. RECOVERY SCHOOL DISTRICT LEGISLATIVELY REQUIRED PLAN  9 (2006). 
 9. Suzanne Johnson, Grade Improvements: Judged a Disaster Before Katrina, New Orleans 
Public Schools are Earning High Marks for Progress, IMAGINE LOUISIANA (Summer, 2008), 
http://newschoolsforneworleans.org/downloads/Summer08.GradeImprovements.ImagineLouisian
a.S_Johnson. 
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chronically underperforming system.  They determined that the new system 
would be built around charter schools that are independent of the local 
school district’s control.  Charter schools are public schools that are freed 
under state law from many of the restrictions that apply to traditional 
district schools in exchange for a higher level of accountability for 
academic success. 

At the time Katrina hit, charter schools were not new to Louisiana and 
some had already taken root in New Orleans.10  Legislation also had been 
enacted allowing the state Board of Elementary and Secondary Education 
(“BESE”) and the Louisiana Department of Education (“LDE”), which 
BESE oversees, to take over and turn around chronically underperforming 
schools.  Specifically, BESE was allowed to create and utilize the Recovery 
School District (“RSD”), which was designed to function as a virtual 
district into which BESE could temporarily place schools in need of 
academic and operational transformation.11  The law empowers the RSD 
either to improve a school’s performance and then return it to district 
control or, failing that, to shut it down.12 

Conversion to a charter school was one option open to BESE under 
the RSD statute.  After the hurricane, BESE began to utilize the RSD as a 
tool for reconfiguring the oversight and structure of public schools in New 
Orleans through a new category of charter schools: “Type 5” or “RSD” 
charter schools.  The proliferation of RSD charter schools has occurred 
within the confines of a complicated set of existing Louisiana laws and 
regulations governing public schools in general and charter schools 
specifically.  That has led to a very unusual regulatory structure and one 
that is likely to continue to evolve and adapt as new reform priorities bump 
up against longstanding political realities. 

This article will examine the unique legal and regulatory environment 
for charter schools in New Orleans in the wake of Hurricane Katrina.  It 
will explore the history and structure of charter schools there, as well as of 
the RSD.  It will look closely at the singular challenges Type 5 charter 
schools confront and, finally, will offer recommendations for ways that the 
regulatory environment could be modified to maximize the effectiveness of 
 

 10. The Louisiana Legislature passed the first charter law in 1995.  See LA. REV. STAT. ANN. 
§ 17:3971-72 (2006). 
 11. The Louisiana Legislature passed the Recovery School District Act in 2003, creating the 
RSD as an “intermediate educational unit” tasked with providing “an appropriate education for 
children attending any public elementary or secondary school, [formerly] operated under the 
jurisdiction and direction of any city, parish or other local public school board or any other public 
entity, which has been transferred to the [RSD] pursuant to R.S. 17:10.5 or 10.7.”  LA. REV. STAT. 
ANN. § 17:1990(A)(1) (2006). 
 12. LA. REV. STAT. ANN. § 17:10.5(C)(2)(a)(ii) and § 17:10.7(C)(2)(b)(ii) (2006). 
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charter schools and education reform in New Orleans. 

II.  CHARTER SCHOOLS IN LOUISIANA 

Louisiana’s charter school law, the “Charter School Demonstration 
Programs Law” (“Charter Law”) was originally enacted in 1995 13 as a pilot 
program allowing up to eight school districts to volunteer to participate. 
Charter applicants in these eight districts could apply either to the local 
school board or to BESE to gain approval to operate a charter school.14 
 The Charter Law was revised substantially in 199715 (the “1997 Act”) to 
allow all school districts in the state to participate, but the number of charter 
schools statewide was capped at 42. The 1997 Act also allowed an 
“appeals-type” procedure under which an eligible group could submit its 
charter proposal directly to BESE if a local school board failed to approve it 
or if the local school board placed conditions on the approval of the charter 
which were unacceptable to the group.16 
  In 2003, a constitutional amendment17 and four bills18 impacted the 
operation of charter schools. The constitutional amendment authorized 
BESE, through the RSD, to take over failing public schools or provide for 
others to do so; it also authorized BESE to receive, control and spend the 
state and local per pupil share of the Minimum Foundation Program 
(“MFP”) for those schools. Companion legislation19 spelled out the 
procedure BESE must follow to implement the provisions of the 
constitutional amendment, created a new “Type 5” category of charter 
schools as one option BESE has for providing for the operation of a failing 
public school it takes over, and included special provisions for the creation 
and operation of Type 5 charter schools. 

Louisiana’s Charter Law is a hybrid: a combination of elements that 
are conventional and others that are unique.20  With regard to school 
structure, the law is very much like what most other states call for – it 
requires a written performance contract with a governmental entity 
providing freedom from many state and local rules that constrain traditional 

 

 13. LA. REV. STAT. ANN. § 17:3971-72 (2006). 
 14. For this section, see generally Louisiana Charter School Association, History of Louisiana 
Charter School Law, 
http://lacharterschools.org/index.php?option=com_content&task=view&id=37&Itemid=68. 
 15. 1997 La. Acts 477. 
 16. 1997 La. Acts 477. 
 17. 2003 La. Acts 1293. 
 18. 2003 La. Acts 9, 260, 381 and 944. 
 19. 2003 La. Acts 9. 
 20. See PAUL T O’NEILL & TODD ZIEBARTH CHARTER SCHOOL LAW DESKBOOK (2nd ed., 
Matthew Bender & Co. 2009). 
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public schools, a high level of school accountability in accordance with 
established performance goals, and a per-pupil public funding stream.21 

Most of what is unusual about Louisiana’s Charter Law relates to 
governance.  The law allows for five distinct types of oversight structures – 
and, each “type” of charter school is funded through a different formula, 
meaning each type receives a different annual MFP, or per-pupil, 
allotment.22  Furthermore, charter schools created as Types 1, 2, 3 and 4 
must serve a minimum percentage of “at-risk” students, including but not 
limited to a certain percentage of free and reduced lunch students.23  And, 
further complicating matters, pursuant to Louisiana’s Charter Law, the 
requisite “at-risk” percentage of students who must be served varies across 
Types 1, 2, 3 and 4 charter schools.24 

For a general overview of this recondite structure, consider the 
following: 

 

 

 

 

 

 

 
 21. LA. REV. STAT. ANN. § 17:3971-72 (2006). 
 22. Moreover, only Types 2 and 5 act as their own Local Educational Agencies (“LEA’s”) for 
state and federal funding purposes, including special education funding.  See LA. ADMIN. CODE. 
tit. 28 §§ 2301-2305 (2008).  See generally LA. REV. STAT. ANN. § 17:3995 (2006).  For further 
discussion about the LEA status of Louisiana charter schools, see infra at 16. 
 23. La. Rev. Stat. Ann. §§ 17:3991(B)(1)(a)(i) & (B)(1)(b)(i)-(ii).  Pursuant to statute, an 
“‘[a]t-risk pupil’ means any pupil about whom at least one of the following is true: 
(a) Is eligible to participate in the federal free or reduced lunch program by demonstrating that he 
meets the income requirements established for participation in the program, not necessarily by 
participating in the program. 
(b) Is under the age of twenty and has been withdrawn from school prior to graduation for not less 
than one semester. 
(c) Is under the age of twenty and has failed to achieve the required score on any portion of the 
examination required for high school graduation. 
(d) Is in the eighth grade or below and is reading two or more grade levels below grade level as 
determined by one or more of the tests required pursuant to R.S. 17:24.4. 
(e) Has been identified as an exceptional child as defined in R.S. 17:1943 not including gifted and 
talented. 
(f) Is the mother or father of a child.”  La. Rev. Stat. Ann. § 17:3973(1)(a)-(f) (2006). 
 24. La. Rev. Stat. Ann. §§ 17:3991(B)(1)(a)(i) &  (B)(1)(b)(i)-(ii) (2006). 
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TABLE 1: PROFILE OF CHARTER SCHOOL TYPES 

 

 
 

Type Authorizer Enrollment Preference(s)  Admissions 

1 
(new start-up) 

Local School 
Board25 
 

Can accept students from anywhere 
in the district.26 

May have admission 
requirements consistent 
with school’s role, scope, 
and mission.27 

2 
(new start-up or 
conversion of pre-
existing public school) 
 

State Board of 
Elementary and 
Secondary 
Education  
(“BESE”)28 

Can accept students from anywhere 
in the state.29 

May have admission 
requirements consistent 
with school’s role, scope, 
and mission.30 

3 
(conversion of pre-
existing public school) 

Local School 
Board31 

Can accept only students eligible to 
attend public school in the district 
in which the charter school is 
located, or pupils from the same 
area as the pre-existing school. 
Student body prior to conversion 
gets preference.32 
 

May have admission 
requirements consistent 
with school’s role, scope, 
and mission.33 
 

4 
(new start-up or 
conversion of pre-
existing public school) 

BESE and Local 
School Board34 

Can accept only students eligible to 
attend public school in district in 
which the charter school is located, 
or pupils from same area as pre-
existing school, or pupils attending 
as a result of an agreement between 
city/parish school boards.35 
 

May have admission 
requirements consistent 
with school’s role, scope, 
and mission.36 
 

5 
(pre-existing, 
academically 
unacceptable public 
school that has been 
transferred to the 
jurisdiction of the 
Recovery School 
District) 
 

BESE37  Can accept students who would 
have been eligible to enroll in pre-
existing school,38 and students who 
are eligible to participate in a 
school choice program.39  May 
accept students other than those 
described above by agreement 
between the RSD and the local 
school board, provided the charter 
school has sufficient space.40 

Must be open admission.41 
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A. TYPE 1 CHARTER SCHOOLS 

Type 1 schools are new schools authorized by a local school board of 
education.42  This is the most common structure for charter schools across 
the country.  Direct approval by the district (or “parish,” in Louisiana) may 
indicate local buy-in and support, as compared with other structures that 
locate a charter school within the geographic footprint of a district without 
district buy-in or oversight authority. 

The chronic underperformance of the Orleans Parish school system 
was one of the driving factors behind state efforts to try something different 
in the wake of Katrina, and, therefore, Type 1 charter schools are not 
currently in favor.  Under section 3982(A)(1)(b) of the Louisiana Revised 
Statutes, there is a temporary moratorium on opening any new Type 1 
charter schools in New Orleans.43  The state has deemed the Orleans Parish 
 
 25. See LA. REV. STAT. ANN. § 17:3973(1)(b)(i) (2006). 
 26. Id. 
 27. See LA. REV. STAT. ANN. § 17:3991(B)(3) (2006) (stating, “[a]dmission requirements, if 
any, that are consistent with the school’s role, scope, and mission may be established.  Such 
admission requirements shall be specific and shall include a system for admission decisions which 
precludes exclusion of pupils based on race, religion, gender, ethnicity, national origin, 
intelligence level as ascertained by an intelligence quotient examination, or identification as a 
child with an exceptionality as defined in R.S. 17:1943(4).  Such admission requirements may 
include, however, specific requirements related to a school’s mission such as auditions for schools 
with a performing arts mission or achievement of a certain academic record for schools with a 
college preparatory mission.  No local board shall assign any pupil to attend a charter school.”) 
(emphasis added). 
 28. See LA. REV. STAT. ANN. § 17:3973(1)(b)(ii) (2006). 
 29. Id. 
 30. See LA. REV. STAT. ANN. § 17:3991(B)(3) (2006). 
 31. See La. Rev. Stat. Ann. § 17:3973(1)(b)(iii) (2006). 
 32. Id. 
 33. See LA. REV. STAT. ANN. § 17:3991(B)(3) (2006). 
 34. See LA. REV. STAT. ANN. § 17:3973(1)(b)(iv) (2006). 
 35. Id. 
 36. See LA. REV. STAT. ANN. § 17:3991(B)(3) (2006). 
 37. See LA. REV. STAT. ANN. § 17:3973(1)(b)(v)(aa) (2006). 
 38. Id. 
 39. See § 17:3973(1)(b)(v)(bb) (2006). 
 40. 2008 La. Acts 767. 
 41. See LA. REV. STAT. ANN. § 17:3991(B)(1)(d) (2006) (stating, “[t]he provisions of this R.S. 
17:3991(B)(1) and (3) shall not apply to Type 5 charters.”). 
 42. See LA. REV. STAT. ANN. § 17:3973(2)(b)(i) (2006). 
 43. LA. REV. STAT. ANN. §17:3982(A)(1)(b) provides “school boards which govern a local 
system that has been declared to be in academic crisis, as defined in R.S. 17:10.6, shall not 
consider, review, or act upon charter applications for a Type 1 charter school and shall notify the 
proponents of any pending Type 1 charter proposal or any newly submitted Type 1 charter 
proposal that the board is ineligible to act on such applications and that each such application 
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school system to be “in crisis”44 and, until it considers that situation 
remedied, has suspended the authority of the Orleans Parish School Board 
“(OPSB”) to issue such charters.45 

B. TYPE 2 CHARTER SCHOOLS 

When a school district declines to issue a charter to an applicant for a 
Type 1 charter school, the applicant can petition BESE, through the State 
Education Department, for a Type 2 charter.  Type 2 charters are issued 
directly from the state.46  Originally, each Type 2 charter school received 
funding from a general fund appropriation which had to be approved 
annually as a line-item in the state budget by the Louisiana legislature and 
governor, and, if approved, the monies flowed directly to the school 
through the LDE and BESE – rather than through the local district.47  
Recent changes to the legislation and controlling policy now provide Type 
2 charter schools with joint funding that flows from both the state and the 
local district.48 

C. TYPE 3 CHARTER SCHOOLS 

Type 3 charter schools are conversions of pre-existing public schools 
authorized by the local district.49  They control their own budget and 
administrative affairs.  Before approving a Type 3 school, the local district 
may hold a public meeting to consider the proposal and receive input from 
the public,50 and enrollment is limited to the district.  Several Type 3 charter 
schools use competitive admission practices consistent with the school’s 
role, scope and mission, which are quite unusual in the charter school 
world, where open admission is usually a defining feature.51  In New 
 
many, therefore, be submitted to the state board as a Type 2 proposal pursuant to R.S. 
17:3983(A)(2)(a)(ii).”  LA. REV. STAT. ANN. §17:3982(A)(1)(b) (2006). 
 44. A district is deemed in “academic crisis” when “more than thirty schools are academically 
unacceptable or more than fifty percent of its students attend schools that are academically 
unacceptable.”  LA. REV. STAT. ANN. § 17:10.6 (2006). 
 45. The ongoing status of the OPSB is unclear.  Since the RSD operates all of the failing 
schools in Orleans Parish, the definition of “academic crisis” – strictly interpreted – no longer 
applies to the district; however, it is clear that the intent of the law was, and remains, to prohibit a 
failing district from acting as a charter school authorizer. 
 46. See LA. REV. STAT. ANN. § 17:3973(2)(b)(ii) (2006). 
 47. See LA. REV. STAT. ANN. §§ 17:3995(A)(6)(a)-(b) (2006). 
 48. See 2008 La. Acts 744 and HCR 207 § 7 (2008 Legislative Session), adopted by BESE 
June 6, 2008. 
 49. See LA. REV. STAT. ANN. § 17:3973(2)(b)(iii). 
 50. See LA. REV. STAT. ANN. §§ 17:3991(B)(5) (2006), (12).  During the 2009 Legislative 
Session, House Bill  187 passed as Act 278, amending the statute to “permit,” rather than 
“mandate,” a public hearing and approval vote by faculty and parents.  See 2009 La. Acts. 278. 
 51. Charter schools that use competitive admissions criteria are at odds with federal funding 
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Orleans, all Type 3 selective admission charter schools are former magnet 
schools now structured as charters; for example, programs such as Robert 
M. Lusher Charter School, Benjamin Franklin High School, and Audubon 
Charter School, all former magnet schools that have retained their 
competitive admission criteria, now operate as Type 3 charter schools.52 

D. TYPE 4 CHARTER SCHOOLS 

Type 4 charters run between a local school board and BESE.53  They 
can be new start-up schools or conversions, and enrollment is limited to 
students from within the district.  All other types of charter schools in 
Louisiana must be organized as nonprofit corporations. Type 4 charter 
schools, since they emanate out of school districts, do not fit that mold. 54 

E. TYPE 5 / RSD CHARTER SCHOOLS 

Since the hurricane, the centerpiece of charter schooling in New 
Orleans has been the initiation and dramatic growth of Type 5 charter 
schools. 

The RSD is authorized under state law to operate a system of public 
schools on behalf of BESE.55  This includes traditional schools that are 
chronically underperforming and in need of rejuvenation.  Since Katrina, 
BESE also has empowered the RSD to coordinate and, to some extent, 
oversee the formation and operation of new Type 5 charter schools that are 
chartered by BESE.56  These schools are given the option to enter into 
contracts with the RSD for a variety of services such as school lunches and 
transportation.57  The functioning of the RSD is addressed in more detail 
below, but it is worth noting here that under state law schools are subject to 
RSD oversight for a minimum period of five years, after which charter 
schools may revert to local district oversight – if recommended by the State 
Superintendent and approved by BESE based on explicit criteria set forth in 
the Charter Law.58  The Orleans Parish School Board may assume 
authorizer responsibility for some Type 5 charter schools in New Orleans as 

 
requirements and are not eligible for Public Charter Schools Program grants. These schools are 
also at odds with federal funding requirements in that they hold multiple admissions lotteries, 
rather than just one. 
 52. For further discussion, see infra, note 66. 
 53. See LA. REV. STAT. ANN. § 17:3973(2)(b)(iv) (2006). 
 54. See LA. REV. STAT. ANN. §§ 17:3991(A)(1)(a) (2006). 
 55. See generally LA. REV. STAT. ANN. § 17:1990 (2006). 
 56. See LA. REV. STAT. ANN. § 17:3973(2)(b)(v)(aa) (2006). 
 57. See LA. REV. STAT. ANN. § 17:3995(A)(4)(b) (2006). 
 58. See LA. REV. STAT. ANN. §§ 17:10.5(C)(1)-(3) and 17:10.7(C)(1)-(3) (2006).  For further 
discussion, see infra at 12. 
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early as Fall 2010. 

There are a number of distinctive features of Type 5 schools.  In 
contrast to other types of Louisiana charter schools, Type 5 schools are 
precluded from imposing any admissions criteria59 and do not count 
towards the statewide cap on charters,60 which was originally set at forty-
two,61 then increased to seventy,62 and finally removed altogether during the 
2009 Legislative Session.63 

Type 5 schools are the only type of charters that have a relationship 
with the RSD.  Pursuant to La. Rev. Stat. Ann. § 17:1990(B)(4)(a) and 
Section 313(A)(1)(a)(v) of the BESE Administrative Code, the RSD has the 
right to use any school building and all facilities and property otherwise 
part of the school and recognized as part of the facilities or assets of the 
school prior to its placement in the RSD.64  Consequently, the RSD 
provides facilities for Type 5 charter schools – a feature unavailable to other 
types of charter schools in Louisiana.65  However, in return, Type 5 charter 
schools pay a per-pupil bond indebtedness amount for access to these 
buildings; over the 2008-09 school year each school paid over $400/student, 
and during the 2009-10 school year each school paid approximately 
$330/student. 

Additionally, as stated above and outlined in Table 1, all Type 5 
charter schools must be open-enrollment.  While all other types of charter 
schools may apply selection criteria to student applicants, Type 5 schools 
must enroll every student who applies, provided the school has not 
exceeded the maximum capacity defined in its charter agreement with the 
state.66  All other types of charter schools may have admission requirements 

 

 59. See LA. REV. STAT. ANN. § 17:3991(B)(1)(d) (2006). 
 60. See LA. REV. STAT. ANN. § 17:3983(F)(1) (2006). 
 61. See New Schools for New Orleans Charter School Legal Handbook 5 (2007) available at 
http://newschoolsforneworleans.org/downloads/nsno_LegalHandbookCharterSchools.pdf. 
 62. 2008 La. Acts 350. 
 63. 2009 La. Acts 292.  See also infra at 24. 
 64. The RSD’s use of the buildings is unrestricted; however, the RSD is responsible for 
routine maintenance and repair of the facilities, though the RSD is not obligated to provide such 
extensive repair that would be considered a capital expense.  See LA. REV. STAT. ANN. § 
17:1990(B)(4)(a) (2006); BESE Administrative Code § 313(A)(1)(a)(v), 
 65. Unfortunately, though, Type 5 charter schools often can sign only one-year leases with the 
RSD, thereby generating considerable uncertainty year-to-year, as schools do not know where 
they may be housed from one year to the next. 
 66. Each charter school is permitted to enroll up to 120% of the total student population 
identified in its charter without seeking a charter amendment.  See LA. REV. STAT. ANN. § 
17:3991(C)(1)(c)(iv) (2006).  If any charter school is oversubscribed, a lottery process must be 
used.  See § 17:3991(C)(1)(c)(i). 
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consistent with the school’s role, scope and mission.67  Such admission 
requirements must be set forth in the charter school’s approved charter and 
must be narrowed specifically to the articulated purpose of the school – i.e., 
“auditions for schools with a performing arts mission or achievement of a 
certain academic record for schools with a college preparatory mission.”68 

Interestingly, the overwhelmingly majority of Type 5 charter schools 
in Orleans Parish are college preparatory in mission. To further complicate 
enrollment processes in Orleans Parish, the Types 1, 2, 3 and 4 charter 
schools that rely on competitive admission standards define their respective 
selection criteria differently.  There is no single threshold which sets the bar 
for admission to the selective admission charter schools.69  For example, 
some schools rely on academic performance exclusively,70 while others 
select based on academic achievement and offer preference to students 
living within certain neighborhoods.71  Still others are language immersion 
schools and admit all students (space permitting) in early elementary grades 
but require fluency in either Spanish or French for students entering in later 
elementary grades.72  Finally, several other schools require student essays, 
placement testing and letters of recommendation in order to enroll.73 

Moreover, since Orleans Parish was deemed in “academic crisis”74 
and 107 of its failing schools transferred to the RSD’s jurisdiction in 
November 2005,75 Type 5 charters admit students across the parish –  

 

 67. § 17:3991(B)(3). 
 68. § 17:3991(B)(3). 
 69. Additionally, it should be noted that every selective admission charter school in Orleans 
Parish had been a magnet school before applying for a charter.  Hence, the enrollment criteria 
used by these selective admission charter schools mirrors, if not mimics, the enrollment criteria 
used when they were magnet schools. 
 70. Benjamin Franklin High School and Lake Forest Elementary School use such criteria.  See 
www.benfranklinhigh.org (last visited September 25, 2009) and New Orleans Parents Guide 
(Spring 2009), at 38, downloaded at www.nolaparentsguide.org (last visited September 25, 2009). 
 71. Robert M. Lusher Charter School selects accordingly.  See www.lusherschool.org (last 
visited September 25, 2009).  The Charter Law permits the use of attendance zones, provided a 
description of the jurisdiction within which a pupil must reside is approved explicitly in the 
school’s charter agreement.  See LA. REV. STAT. ANN. §§ 17:3991(B)(4) & (C)(1)(a) (2006). 
 72. Audubon Charter School and International School of Louisiana enroll this way.  See 
www.auduboncharter.com (last visited September 25, 2009) and www.isl-edu.org (last visited 
September 25, 2009), respectively. 
 73. See New Orleans Parents Guide, supra note 72, at 47 & 88, for profiles of Milestone 
SABIS Academy of New Orleans and Priestly Charter School, respectively.  See also 
www.msano.sabis.net (last visited September 25, 2009) and www.priestleycharterschool.org (last 
visited September 25, 2009). 
 74. See LA. REV. STAT. ANN. § 17:10.6 (2006). 
 75. See Recovery School District Legislatively Required Plan (2006) at 12. 
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without any preference based on neighborhood of residence. 76  
Accordingly, the RSD operates as a full-choice district, in which no student 
is assigned to an RSD public school – charter or traditional – based on an 
attendance zone. 77  Rather, every child may choose the school he/she would 
like to attend, and may choose among all schools within the Parish.78  
Furthermore, every Type 5 charter school must bear the transportation cost 
attendant to that student’s choice.79  Thus, Type 5 schools not only enroll all 
students without academic criteria, these schools enroll students without 
regard to geographic criteria.  Only students previously enrolled in the 
school and their siblings are granted enrollment preference in Type 5 
charters.80 

To streamline the enrollment process for parents in Orleans Parish, 
BESE policy requires Type 5 charter schools to adhere to a “unified 
application period.”81  This “common application process,” as it is known 
by public school leaders (both charter and traditional) and parents, 
systematizes the way in which parents and students exercise their school 
choice and establishes a common timeline for all RSD schools (again, both 
charter and traditional)82 to accept student applications, conduct lotteries if 

 
 76. See § 17:10.7(B)(2)(a)(i) (stating, “[t]he recovery district . . . shall manage the schools so 
transferred [pursuant to § 10.7] in a fashion that provides the best educational opportunity to all 
students who attended or were eligible to attend such schools without regard to the attendance 
zones related to such schools prior to the transfer.”). 
 77. Type 5 charter schools in Orleans Parish may enroll “any student eligible to attend any 
school in the prior [failing] system.”  LA. REV. STAT. ANN. § 17:1990(F)(3).  See generally §§ 
17:1990(F)(1)-(4). 
 78. Although Section 2701(D) of Bulletin 126, The Charter Schools Bulletin, provides that 
students “eligible to attend Type 5 charter schools [transferred pursuant to LA. REV. STAT. ANN. § 
17:10.7] may be required to reside in a designated attendance zone, as set forth in a charter 
school’s approved charter,” during the 2005-06, 2006-07, 2007-08, 2008-09, and 2009-10 school 
years no Type 5 charter schools have established any attendance zones.  As such, Orleans Parish 
has operated – and continues to operate – as a full-choice district. 
 79. See generally LA. REV. STAT. ANN. §§ 17:3991(D)(1), (D)(2)(i)-(ii) (2006). 
 80. See § 17:3991(C)(1)(c)(iii).  Previously, sibling preference was granted during a charter’s 
second year of operation.  During the 2009 Legislative Session this provision was amended to 
allow enrollment preference for siblings of charter students during the first year of a charter 
school’s operation.  See 2009 La. Acts 123. 
 81. See , LA. ADMIN. CODE, tit. 28 § 2707(C) (2008).  Type 2 and Type 4 charter schools, 
although overseen by BESE, are not required to participate in the common application process, 
although they may opt to participate and some do.  Additionally, Type 1 and Type 3 charter 
schools, authorized by their local school boards, are not required to participate in this process, 
though some choose to do so as well. Additionally, it should be noted the Charter Law explicitly 
establishes an application period of not less than one month nor longer than three months for all 
charter schools and mandates the use of lotteries for all over-subscribed charter schools.  See 
generally LA. REV. STAT. ANN. §§ 17:3991(C)(1)(a), (b), (c)(i) and (c)(ii) (2006). 
 82. This common application process was constructed, in part, in response to a complaint filed 
in U.S. District Court, Eastern District of Louisiana, on February 1, 2007, alleging the RSD’s 
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necessary, and officially enroll students.83 

The application is one-page and solicits generic student information – 
intentionally omitting questions regarding a student’s achievement, a 
student’s special needs, a student’s attendance record, and a student’s 
behavioral record.84  The same form is used by every student in the RSD, 
and with this form a student may apply to as many schools as he/she 
desires.  The application period commences in the spring and extends for 
approximately two months.85  At the expiration of these two months, 
families have been notified of all the schools to which his/her student(s) 
have been accepted (based on the available space at the desired schools) and 
have been asked to choose one school in which to enroll.86 

Often, a student applies to many schools and is accepted to several; 
once this student is notified of her acceptance into these several schools, she 
must choose one school and must submit additional enrollment information 
as required by the school.  Hence, inside the RSD, there is a distinction 
between applying to schools and enrolling in a school, and the common 
application process precludes schools (again, both charter and traditional) 
from screening its student applicants and cherry-picking students.  With this 
process in place, families and students know where they are enrolled 
months before school begins; likewise, schools are aware well in advance 
of the number of students they must be prepared to serve.87 

F. INCONSISTENCIES IN THE LEGAL STATUS OF LOUISIANA CHARTER 
SCHOOLS 

In addition to the distinctions among the types of charter schools 
detailed above, one of the most important variables for a charter school in 

 
enrollment practices violated state and federal laws.  While this suit, Boisseau v. Picard, did not 
accuse charter schools specifically of such transgressions, the suit indirectly implicated Type 5 
charter schools as they were encompassed by the RSD’s jurisdiction.  The suit has since been 
dismissed.  See Boisseau v. Picard at www.naacpldf.org/issues.aspx?subcontext=84 (last visited 
on September 24, 2009). 
 83. While BESE articulated this policy only with respect to Type 5 charter schools, BESE 
promulgates policy binding on the RSD as well.  Since the 2008-09 school year, all RSD schools – 
both charter and traditional – have utilized the common application process. 
 84. A copy of the common application form can be downloaded from the RSD’s website at 
www.rsdla.net/StudentsAndFamilies/Common_Application.aspx (last visited September 27, 
2009). 
 85. Id. 
 86. For additional information, See The Parent Organizing Network, 
www.nolaparentsguide.org/Common%20Application%20Process%20FAQ.pdf (last visited 
September 27, 2009). 
 87. This process notwithstanding, charter schools with vacancies continue to enroll students 
throughout the school year, as do traditional public schools. 
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Louisiana – and across the country – is whether it is a school in a district or, 
instead, functions essentially as its own district.  This distinction varies 
considerably from state to state, and in a few locations, can vary within a 
state. Nowhere does it vary so much as in Louisiana.  Whatever the Local 
Education Agency status of a school, state level responsibilities are carried 
out by the State Educational Agency (SEA), which is generally the state 
department of education. 

When a charter school is simply a school within a district, the district 
retains the role of Local Educational Agency (LEA).  LEAs are responsible 
for many district-level legal and fiscal responsibilities, notably those 
imposed by federal law.  In some states, charter schools themselves serve as 
the LEA, meaning they are directly responsible to the state and federal 
government for carrying out district-level tasks such as those relating to use 
of funds, reporting of student performance data, special education and 
services to English Language Learners.  Schools in a district LEA are 
insulated from many of these direct responsibilities.88 

In Louisiana, the various charter school types determine LEA status.  
Types 1, 3 and 4 charter schools function as schools within a district LEA.89  
Type 2 and Type 5 charter schools are their own independent LEAs.90  This 
means that, even within the same geographic location, such as New 
Orleans, some charter schools have direct responsibility (and 
empowerment) as LEAs under the law, while others are both beholden to 
the district and freed from some areas of direct accountability as schools in 
the district LEA. 

For Type 5 charter schools, the LEA picture is more complicated than 
for other charters in the state.  Type 5 schools are independent LEAs, yet 
are subject to the jurisdiction of the RSD.91  The RSD is in many respects 
an arm of the Louisiana Department of Education, which is itself an 
instrument of BESE.  So in that regard it is structured as a component of the 
SEA.92  The RSD also, however, has responsibilities normally associated 
with an LEA.  Louisiana law empowers the RSD to exercise powers 
otherwise reserved for school districts, including “the supervision, 
management and operation of schools placed under its jurisdiction. . . with 
all the same power and authority as the prior system from which it was 

 

 88. See O’NEILL & ZIEBARTH, supra note 22, at 6. 
 89. LA. REV. STAT. ANN. § 17:3973(2)(b)(v)(aa); La. Admin Code Tit. 28, pt. CXXXIX, § 
107(E) and § 301(A). § 17:3973(2)(b)(ii). 
 90. Id. 
 91. LA. ADMIN. CODE. TIT. 28, § 313(B) (2008). 
 92. LA. ADMIN CODE TIT. 28, § 313(C)(1) (2008). 
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transferred. . .”93 

This dual LEA scenario does not allow for a conventional allocation 
of responsibilities.  For example, state law gives the RSD the right to 
receive and retain federal funding with the same authority as any other 
school board LEA,94 but since Type 5 charter schools are LEAs themselves, 
this leads to confusion and questions about the appropriate role and legal 
status of the RSD.  With regard to special education and other areas, federal 
law empowers charter school LEAs to receive funding directly from the 
state: “Each State that receives a grant under this section for any fiscal year 
shall distribute any funds the State does not reserve . . . to local educational 
agencies (including public charter schools that operate as local educational 
agencies). . .”95  To date, such challenges have not been resolved. 

G. FUNDING DIFFERENTIALS AMONG TYPE 5 CHARTER SCHOOLS 

Compounding the confusion illustrated above, Type 5 charter schools 
receive different MFP, or per-pupil, allotments based on where they are 
located.96  These disparities are accounted for by differences in the local 
share paid by the respective districts – and these differences are driven by 
fluctuations in local revenue.  For example, during the 2008-09 school year, 
Type 5 charters in Orleans Parish received approximately $7100/student, 
while Type 5 charters in Point Coupe Parish received almost $7200/student, 
Type 5 charters in Caddo Parish received an estimated $8700/student and 
Type 5 charters in East Baton Rouge Parish topped out at about 
$9500/student.97 
 

 93. “The Recovery School District shall have the authority to supervise, manage, and operate 
or to provide for the supervision, management, and operation of a school placed under its 
jurisdiction and to receive, control, and expend the local, state, and federal funding attributable to 
that school, with all the same power and authority as the prior system from which it was 
transferred subject to the requirements of R.S. 17:1990, 17:10.5 or 17:10.7, or with any other 
power and authority otherwise granted to the district as provided by law and policy.”  LA. ADMIN 
CODE. TIT. 28, pt. I, § 313(B) (2008). 
 94. LA. REV. STAT. ANN. 17:1990(B) (2006). 
 95. 20 U.S.C. § 1411(f)(1) (2004).  See also 34 C.F.R. § 300.705(a); LA. ADMIN CODE. TIT. 
28, § 705 (2008). 
 96. As detailed infra at 5, each type of charter school is funded with a distinct funding formula 
– and consequently this leads to significant differences in the money received by each type of 
charter.  In addition, even when the funding formula remains constant (i.e., all Type 5’s are funded 
with the same formula, as are all Type 1’s, and all Type 3’s, etc.), the funding received by Type 
5’s (or by Type 1’s or Type 3’s, etc.) varies based on where the schools are located. 
 97. Internal document on file at the Louisiana Association of Public Charter Schools.  There 
are Type 5 charters in all these parishes, as the RSD has assumed responsibility for these schools 
pursuant to LA. REV. STAT. ANN. § 17:10.5, which authorizes the state to transfer academically 
failing schools into the RSD’s jurisdiction.  Although the majority of the Type 5 schools in 
Orleans Parish were transferred to the RSD pursuant to § 17:10.7, all Type 5 charters, irrespective 
of the statutory provision authorizing their transfer into the RSD, are funded by the same formula. 
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While such gaps in local revenue impact the level of funding available 
to traditional public schools as well, charter schools – even those acting as 
their own LEA’s – do not carry taxing and bonding authority, as do local 
districts, and therefore are handcuffed when it comes to raising additional 
taxpayer revenue.  Instead, charter schools are tethered to the local district’s 
efforts to increase the local share of the MFP and, notwithstanding their 
lack of access to adequate funding, are expected nonetheless to satisfy 
academic performance goals pursuant to their charters.  Moreover, charter 
schools struggle to predict how much the local share will vary from year-to-
year and, when surprised by a shrunken MFP, often do not have access to 
the funding reserves carried by most local districts. 

Furthermore, during the 2009 Legislative Session, Type 5 charter 
schools confronted an onslaught of bills seeking to earmark their MFP 
dollars to fund “legacy” costs generated by their prior districts.  
Specifically, when academically failing schools were removed from the 
local district and transferred to the RSD pursuant to sections §§ 17:10.5 or 
10.7, at which point many became Type 5 charters, the non-failing schools 
remaining in the local district were required to shoulder systemic expenses 
formerly borne by all the schools within the entire district – such as the cost 
of state-sponsored teacher retirement and retiree health care.98  Local school 
districts urged lawmakers to force Type 5 charter schools to subsidize these 
legacy costs, but such efforts proved unavailing during the 2009 Legislative 
Session.  Whether legislators may be persuaded to do so in the coming years 
remains an open question – and an active threat to Type 5 charters MFP 
dollars.99  Consequently, it is unclear whether the funding differential across 
Type 5 charter schools, as well as the differential among the various types 
of charter schools, will grow or shrink over time, and, if the latter, what 
 

 98. See H.B. 156 Leg. (La. 2009) (mandating all charter schools join the Teacher Retirement 
System of Louisiana and precluding charter schools from offering other retirement plans, such as a 
401(k) or a 403(b));see HB 848 (2009 Legislative Session) (automatically deducting retiree health 
care costs from the MFP on a per pupil basis for all RSD schools, both charter and non-charter).  
See also H.C.R. 164 Leg. (La. 2009) (requesting BESE to study the financial impact imposed on 
the local school systems by the rising cost of retiree health care benefits, particularly for school 
systems losing student populations to the RSD or for other reasons such as natural disasters).  
With respect to HB 156, the mandate to push all charter schools to use the state-sponsored 
retirement system would have impacted all types of charter schools – not just Type 5’s.  However, 
the majority of non-Type 5 charter schools already had opted to offer the state-sponsored system; 
accordingly, the Type 5 charters, as a whole, would have most dramatically felt the burden of this 
directive. 
 99. It must be noted that, thus far, only Type 5 charters have faced the threat of sharing their 
local districts’ retiree-health “legacy” costs.  All other types of charter schools in Louisiana have 
been spared this threat, as none fall within the RSD’s jurisdiction.  However, if an argument to 
require Type 5’s to assume such costs prevails, it is likely that the other types of charter schools 
would be confronted similarly, as they too are educating students who may have been (and likely 
were) drawn away from schools inside the local district. 
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recourse Type 5 charters may have at their disposal. 

III.   COMMON CHALLENGES FOR CHARTERS GENERALLY 
AND IN NEW ORLEANS SPECIFICALLY 

A. ISSUES INHERENT IN THE CHARTER FORMAT 

At its most basic level, the charter school structure allows school 
leaders and educators to set aside defining features of the traditional public 
school model so they can try a different path to high student achievement. 
In most states that allow for charter schools, these schools are given waivers 
or exemptions from many of the state and local laws, rules and regulations 
that apply to traditional public schools.  It is important to note that, despite 
such state exemptions, charter schools are not exempt from federal law and 
authorities that apply to public schools.100  In exchange for enhanced 
autonomy, charter schools take on greater accountability as well.  If a 
charter school fails to meet the academic and operational benchmarks it 
committed to in the charter contract it signed with its authorizer, the school 
is subject to probation or closure.  The processes for such accountability 
vary by state.101 

Charter autonomy may be very attractive to educators who have 
logged years of frustration in the often bureaucratic, regimented regular 
public school system, but establishing a high achieving charter school is not 
easy.  Independence and autonomy may allow for unique benefits and 
nimble responsiveness to challenges, but school reformers ready to toss off 
the yoke of the district should be careful what they wish for.  Freedom from 
district rules is generally accompanied by a lack of access to district 
resources.  A small, independent charter school with a lean staff, bills to 
pay and nothing to pay them with but per-pupil funding doled out several 
times a year, can struggle operationally.  The absence of district 
professional development, curriculum support, instructional materials and 
other academic resources can make student achievement a challenge. 

 

 100. Charter schools are created by state legislatures, which have no authority to limit the 
applicability of federal law. Consequently, major federal programs such as the No Child Left 
Behind Act, Public Law: 107-110, and the Individuals with Disabilities Education Act, 20 U.S.C. 
§ 1400 et seq apply with full force to charter schools, unless limits are imposed at the federal 
level.  In some instances, federal authorities apply in a modified way to charter schools, as is the 
case with the Highly Qualified Teacher certification requirements of the No Child Left Behind 
Act, (which allow states to determine the extent to which teacher certification requirements are 
binding on charter school teachers).  See United States Department of Education, Improving 
Teacher Quality State Grants, ESEA Title II, Part A, Non-Regulatory Guidance, August 2005, at 
A-27. 
 101. O’NEILL & ZIEBARTH, supra note 22, at 5. 
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B. POTENTIAL RETURN OF TYPE 5 CHARTERS TO LOCAL DISTRICT 
CONTROL 

As depicted in Table 1, charter schools in Louisiana are authorized 
either by the local district (Types 1 and 3) or by the state (Types 2, 4, and 
5).102  However, only Type 5 charters face uncertainty regarding their long-
term authorizer.  Specifically, because Type 5 schools are part of the RSD, 
and therefore under the state’s jurisdiction, the RSD enabling statute 
anticipates the possibility of returning Type 5 schools to the jurisdiction 
from which they were taken – i.e, the local district.103 

There are two mechanisms by which a school is placed in the RSD: 
via La. Rev. Stat. Ann. § 17:10.5 or § 17:10.7.  Under the former, the state 
assumes responsibility of an academically failing school;104 under the latter, 
the state takes control of an academically failing district and all the schools 
therein.105  Under both provisions, the state may or may not return these 
RSD schools to local control at the expiration of an initial five year term – 
and the criteria used to make this determination are set forth explicitly in 
statute.106 

BESE, as the Type 5 authorizer, determines whether the RSD should 
retain jurisdiction or whether the Type 5 school should be transferred back 

 

 102. See supra note 24 and accompanying text. 
 103. See generally LA. REV. STAT. ANN. §§ 17:10.5(C)(1)-(3) and §§ 17:10.7(C)(1)-(3) (2006). 
 104. An elementary or secondary school determined to be academically unacceptable under the 
statewide school accountability program, as established in Bulletin 111, “The Louisiana School, 
District and State Accountability System,” will be designated a “failed school.”  Such school 
becomes eligible for transfer from its local district to the RSD provided certain conditions are 
satisfied.  See §§ 17:10.5(A)(1)(a)-(d).  Once a school is deemed eligible for RSD jurisdiction, 
RSD officials conduct a review to determine how best to turn around the school’s performance, 
including but not limited to transferring the school to the RSD – at which point the school may be 
operated directly by the RSD or may be chartered.  (Likewise, the RSD may recommend the failed 
school remain under the local district’s jurisdiction or be subject to a conditional transfer.)  See § 
17:10.5(B).  The RSD’s recommendations are supplied to the State Superintendent, who then 
makes a recommendation to BESE.  Ultimately, BESE makes the final decision on whether a 
school should be transferred to the RSD and, if so, BESE establishes the performance objectives 
for the school while it is under the RSD’s purview.  See § 17:10.5(A)(1). 
 105. The process governing the transfer of schools to the RSD’s jurisdiction from a district 
labeled “in academic crisis,” as defined in La. Rev. Stat. Ann. § 17:10.6, is akin to the process 
established for the RSD takeover of academically failing schools.  See LA. REV. STAT. ANN. §§ 
17:10.7(A)-(B). 
It should be noted § 17:10.7 expired November 15, 2009.  As such, unless the provision is 
resuscitated during a subsequent legislative session, the RSD is no longer authorized to assume 
responsibility for schools in academically failing districts.  Rather, only academically failing 
schools – considered on a school-by-school basis – are eligible for transfer into the RSD’s 
jurisdiction pursuant to § 17:10.5 
 106. See LA. REV. STAT. ANN. §§ 17:10.5(C)(1)-(3) and §§ 17:10.7(C)(1)-(3). 
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to the local system during the fourth year of the school’s tenure inside the 
RSD.107  At this very same moment in the school’s life, BESE is reviewing 
the Type 5’s performance to assess whether the school has satisfied its 
performance requirements such that its charter should be renewed.  As such, 
the “return” decision and the “renewal” decision are made in the same 
year108 – and, arguably, may affect each other, particularly from the 
perspective of a school community. 

For example, one factor in BESE’s “return” analysis is consideration 
of the academic performance of the Type 5 school.109  Thus, a high 
performing Type 5 charter may be deemed a good candidate for transfer out 
of the RSD – as the school is no longer in need of “recovery,” the ostensible 
purpose behind the initial transfer to the RSD.  However, this high 
performing Type 5 school may believe that its success has been driven, in 
part, by its relationship with its authorizer – BESE – and may believe the 
local district may not prove an equally high-quality authorizer.  As such, the 
high performing school may not want to return to the local district’s 
jurisdiction, but under the process set forth in statute, the Type 5 school has 
no option other than to remain inside the RSD or to return to the local 
district.110 

No “return” determinations have been made by BESE thus far; the 
first schools eligible for return will be considered during the 2009-10 school 
year.  It is unclear what influence Type 5 schools may have to impact this 
decision,111 and likewise it remains unknown what effect changing a 

 

 107. Id. 
 108. The criteria to determine “return” and “renewal” differ and the timeline governing both 
processes also differs.  As such, these decisions occur in the same school year but they do not 
occur simultaneously. 
 109. See §§ 17:10.5(C)(2) and 17:10.7(C)(2). 
 110. According to statute, the options for Type 5 schools (both those transferred to the RSD 
pursuant to LA. REV. STAT. ANN. § 17:10.5 and § 17:10.7) include: to remain within the RSD 
with the same operational status; to remain within the RSD with new operational status; to close; 
and, to return to the local district with proposed stipulations and conditions for the return.  See LA. 
REV. STAT. ANN. § 17:10.5(C)(2)(a)(ii) and § 17:10.7(C)(2)(b)(ii) (2006). 
 111. For schools transferred to the RSD pursuant to § 17:10.7, the statute mandates a public 
hearing be held in the local district six months before the potential transfer may occur.  (For 
reasons unknown, no similar provision exists for schools facing “return” that originally were 
transferred to the RSD under § 17:10.5)  This public hearing is designed for BESE to solicit public 
comment on whether the Type 5 school should be returned to the local district’s jurisdiction.  At 
this time, a Type 5 school wishing to remain under the RSD’s jurisdiction may present testimony 
(for instance, from the school leader, teachers, parents, students, and community members); 
however, those in favor of returning the school to the local district also will share this opportunity 
to offer input.  Accordingly, BESE decision’s to return the Type 5 school may be impacted by 
political factors – instead of factors specific to and exclusive to the school’s academic, financial 
and contractual performance. 
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school’s authorizer in the middle of a charter school’s lifespan may have on 
the school itself.  Furthermore, because it is clear that a decision by BESE 
to change a Type 5 school’s authorizer would constitute a material change 
to the contract between the charter operator and the state, it is an open 
question what recourse or remedy a Type 5 charter that is renewed by 
BESE and also transferred back to the local district might have.112 

C. BUILDING A MORE ROBUST LEGAL LANDSCAPE 

During the 2009 Legislative Session, two key pieces of legislation 
significantly strengthened the Louisiana Charter Law.  House Bill 519, 
signed into law as Act 292, changed the Louisiana charter law landscape by 
removing the cap on charter schools and imposing a flat 2% administrative 
fee on all charter schools.113  Type 5 charter schools are the most prevalent 
type of charter school in Louisiana, and never have been subject to the 
formerly extant charter cap.114  The elimination of the cap, however, paves 
the way for growth of Types 1, 2, 3 and 4 schools – and signals the state’s 
commitment to expanding the charter sector.115  Furthermore, the dedicated 
revenue stream generated for authorizers – both local and state – by the 2% 
administrative fee levied on all charter schools (irrespective of type) builds 
statewide sustainability, as the monies will cover the costs attendant to 
authorizers’ oversight responsibilities. 

Moreover, Senate Bill 146, signed into law as Act 123, anticipates 
such growth and sustainability of the charter school sector and works 
lockstep to codify standards ensuring quality authorizing.  In particular, Act 
123 requires all authorizers to use third party evaluators to review all 
incoming charter applications and to make recommendations for the 
approval or denial of each; such recommendations must comply with 
national best practices, as promulgated by the National Association of 
Charter School Authorizers.116  Previously, such independent review was 
required only of BESE (thus impacting Type 2, Type 4 and Type 5 charter 
applicants only).  By mandating all authorizers across the state adhere to 
 

 112. It is unlikely that a Type 5 school in this predicament would choose to argue its contract is 
nullified by the mandated change in authorizer, even if such an argument would prove persuasive 
(because, after all, if the contract is invalidated, the school forces itself out of existence).  A less 
extreme alternative should be available.  For example, perhaps a school should be given the 
opportunity to request reconsideration or be able to file an appeal. 
 113. 2009 La. Acts 292. 
 114. See LA. REV. STAT. ANN. § 17:3983(F)(1) (2006). 
 115. Additionally, the legislature’s decision to lift the charter cap coincides with President 
Obama’s and Education Secretary Duncan’s pronouncement that a state’s decision to remove any 
existing charter caps would place that state in a more favorable position to receive federal stimulus 
monies. 
 116. 2009 La. Acts 123. 
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these standards, local school boards, as the authorizers of Type 1 and Type 
3 schools, necessarily will be required to apply a rigorous rubric across its 
applicant pool as well.  Hopefully this law will yield a two-fold benefit: 
first, to maintain a high-quality bar for all charter school applicants around 
the state; and second, to keep politics out of the authorizing decision at both 
the state and local level. 

D. DEMONSTRATING SUCCESS 

Since the first charter schools opened in Minnesota in the early 1990s, 
charter schools across the country have struggled to post consistently 
positive academic gains.  There are many outstanding schools and programs 
and high performing networks of charter schools, but often they struggle to 
outperform the regular district schools in their local areas.  Simply put, 
there is no magic formula to charter schools and, like other sorts of schools, 
it takes tremendous effort and commitment to make them work effectively, 
particularly in light of limited funding and lack of access to many district 
resources.  But charter schools are working in New Orleans. Post-Katrina 
performance data and a major recent study of charter school performance 
nationwide attest to their success. 

In June of 2009, Stanford University’s Center for Research on 
Education Outcomes (CREDO) issued a research report entitled, “Multiple 
Choice: Charter School Performance in 16 States.” Stanford describes the 
report as “the first national assessment of charter school impacts.”117 It 
makes a longitudinal, student-level analysis that covers more than 70% of 
students attending charter schools nationwide.118 

Stanford researchers found that reading and math gains in New 
Orleans charter schools were significantly higher in charter school students 
compared to their traditional public school peers, including substantial 
gains by low-income and African American students.119 They also found 
that charter school students in New Orleans do better over time – that is, the 
longer they remain in a charter school, the better they do.120 These are very 
strong indicators that the unique charter school structure, for all of its 
 
 117. See CENTER FOR RESEARCH ON EDUCATION OUTCOMES, STANFORD UNIVERSITY, 
MULTIPLE CHOICE: CHARTER SCHOOL PERFORMANCE IN 16 STATES, available at 
http://credo.stanford.edu/reports/MULTIPLE_CHOICE_CREDO.pdf for full report.  See 
http://credo.stanford.edu/reports/statepressreleases/Louisiana.pdf for description of Louisiana 
results. 
 118. Id. 
 119. See CENTER FOR RESEARCH ON EDUCATION OUTCOMES, LOUISIANA CHARTER SCHOOL 
REPORT, available at 
http://credo.stanford.edu/reports/LA_CHARTER%20SCHOOL%20REPORT_CREDO_2009.pdf 
 120. CENTER FOR RESEARCH ON EDUCATION OUTCOMES, supra note 121. 
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complications and challenges, is working in New Orleans. 

IV. REVAMPING THE NEW ORLEANS CHARTER SCHOOL 
STRUCTURE TO MAXIMIZE EFFECTIVENESS 

A. NEED FOR WELL-DEFINED AND EXPLICIT RENEWAL AND CLOSURE 
PROCESSES 

The post-Katrina chartering environment in New Orleans has been in 
place for only a few years and so has yet to take on renewal. That being the 
case, the state lacks a sufficiently well-tested renewal, appeal and closure 
processes for schools that have either earned another charter term or failed 
to meet acceptable academic and/or operational standards.  Charter schools 
are, above all, designed to be accountable for achieving positive outcomes. 
These schools are, therefore, only offered a limited term of years in which 
to post results. Consideration for renewal follows.  If a school’s 
performance is insufficient, it faces closure.  Except in extreme instances 
where the revocation of a charter is necessary before the expiration of the 
contract term (generally as the result of a financial or governance crisis), 
most charter school closures are made near the end of the contract term as a 
result of a decision by the authorizer to not renew the charter agreement for 
another term.121 

Given their newness, Type 5 charter schools, in particular, lack any 
clear, explicit set of policies and practices for closure and dissolution of the 
school.  These issues are not sufficiently addressed in statute or regulation 
or even in guidance from state authorities.  For example, once a school is 
marked for closure, no explicit process for dissolution is in place.  Issues 
such as the method of transferring students and student records to other 
schools, as well as the re-direction of school funds to other appropriate 
coffers, must be addressed by law or regulation.  Related questions include: 
who will oversee the dissolution? How will the costs – including legal and 
accounting fees – be paid?  Further, explicit and legally sufficient due 
process and appeals procedures must be established for schools faced with 
potential closure. Important considerations include offering the school 
adequate notice of the threatened closure and a sufficient opportunity to be 
heard.122 
 

 121. Interestingly, however, in the spring of 2009, the charter board of Free Academy, a Type 5 
charter school in Orleans Parish voluntarily surrendered its charter back to the state, as the board 
believed the school was not meeting its academic benchmarks as its charter required and the 
school was beginning to suffer from unsound fiscal health.  This closure marked the first charter 
school closure in Orleans Parish, and the first one statewide since Hurricane Katrina. See 
http://www.nola.com/news/index.ssf/2009/04/a_vote_by_the_board.html. 
 122. See generally, Paul T. O’Neill,  Charter School Appeals:  Ensuring Fairness and Due 
Process, Policy Brief, National Association of Charter School Authorizers (July 2009.) 
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Any lack of clarity on issues of renewal, appeals and closure can lead 
to chaos at a very sensitive time.  Gaps should be addressed as quickly as 
possible to avoid confusion and to provide school stakeholders with 
adequate guidance of the rules to which they will be held. 

B. BENEFITS OF SUPPLEMENTING CURRENT AUTHORIZER OPTIONS 

With its five types of charter schools and complicated layers of 
sometimes overlapping administrative authority and responsibility, 
Louisiana has no shortage of authorizer options.  This variety may not be 
beneficial however, if it doesn’t lead both to a system that puts all 
chartering decisions in the hands of authorizers with substantial expertise 
and to a viable appeals process, particularly for schools faced with non-
renewal. 

In other locations, such as South Carolina, Colorado and Georgia, 
statewide, independent authorizing offices have been created in recent 
years.123  The District of Columbia has a district-wide chartering board that 
handles the authorizing responsibilities there.124  These offices are 
independent of the state education department, so they can focus 
exclusively on charter school creation and oversight.  Most have the power 
to issue statewide charter schools, hear appeals to local district denials, and 
offer a neutral perspective on the viability of a particular applicant or 
school.  It may be that with a statewide independent chartering office in 
place, there will no longer be a need for the current, complicated, five-type 
Louisiana structure.  So long as applicants are provided with more than one 
strong authorizer option, and local districts are ensured a role in chartering, 
Louisiana charter schools will be well served.125 

In New Orleans, Type 5 charter schools are in a unique posture that 
requires additional authorizer options.  New schools under the umbrella of 
the RSD were never a part of or approved by the OPSB, but may be slated 
by operation of law to transition to its oversight. It may not be in the best 
interest of either the district or the school to have this arrangement forced 
upon them.  A better structure would allow for schools transitioning away 
from oversight by the RSD and BESE to a choose between a local option, 
such as the local school board, and a statewide one, such as BESE or an 

 
www.qualitycharters.org. 
 123. See generally, O’NEILL & ZIEBARTH supra, note 22. 
 124. Id. 
 125. For information on the value of various authorizing options, see O’Neill, Paul, “Mulitple 
Authorizers:  Quality, Diversity and Choice,” (July 2009) Policy Brief, National Association of 
Charter School 
Authorizers.www.qualitycharters.org/files/public/Multiple_Authorizers_Policy_Guide.pdf. 
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independent statewide chartering office as described above. This would 
allow for the sort of choice that characterizes effective charter schools. 

C.   NEED FOR MORE CLARITY ON SPECIAL EDUCATION 

Ensuring that the education reforms taking root in New Orleans are 
available equitably to all students must be a primary concern for all 
involved.  Too often, the needs of students with disabilities are 
afterthoughts in school reform efforts, and steps must be taken after the fact 
to make programs accessible, supports available, and schools inclusive.  
Charter schools in New Orleans are generally making substantial efforts to 
meet the needs of students with disabilities and state authorities are 
implementing and refining practices that allow for appropriate funding, 
support, decision-making and service delivery. 

The complexities of the educational structure in post-Katrina New 
Orleans, described throughout this article, do present challenges for special 
education.  Several years into the work of Type 5 charters, it needs to be 
made clearer whether the funding provided to these schools is at the 
appropriate levels and flows through the most appropriate channels.  The 
unusual LEA / SEA arrangement discussed above makes this tricky and 
worthy of review.  Similarly, there needs to be more clarity regarding 
oversight and accountability for special education in Type 5 schools. 

V. CONCLUSION 

Even now, years after Hurricane Katrina has passed, the devastating 
effects of the storm abound.  The new public education system has barely 
had a chance to germinate, and challenges abound.  But much has been 
achieved already by reform-minded educators and public authorities 
committed to putting something better in place for the city’s children.  
Student achievement has risen, facilities have been renewed, and brand new 
charter schools are opening each year with all of the public engagement that 
entails.  Time will tell if the unique system of public charter schools that 
now characterizes the school system will continue to achieve positive 
results.  In the next several years we will witness how that system responds 
to the structural complexities and regulatory issues that will continue to 
challenge it.  That effort is worthy of attention and support. 

 


