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October 3, 2016 
 
Via E-mail 
 
Ms. Alison Brown 
Salida, Colorado  81201 
 

Re: Opinion as to NRCDC and TABOR Status 
 
Dear Ms. Brown: 

 You have retained this firm to prepare for you a legal opinion as to the status of the 
Salida Natural Resource Center Development Corporation (the "NRCDC") as it pertains to the 
provisions of the Colorado Constitution, art. X, Sec. 20, commonly referred to as the Taxpayers' 
Bill of Rights ("TABOR").   

More specifically, you have asked for our opinion as to whether a commercial fixed-rate 
loan issued by High Country Bank to NRCDC on August 29, 2013 (the "Loan") constitutes a 
“multiple-fiscal year direct or indirect district debt or other financial obligation” under TABOR, 
and whether the Loan should have been subject to voter approval in advance, pursuant to Section 
4(b) of TABOR.  These questions require a determination of whether the NRCDC is a "district" 
or whether it constitutes an “enterprise” within the meaning of TABOR.  This letter sets forth our 
opinion in that regard and also addresses several ancillary issues per your request. 

This opinion is based upon the premise that the City of Salida, Colorado (the “City”) is a 
"district" within the meaning of TABOR and is subject to TABOR's election provisions and 
spending, debt and revenue limits.  This opinion further assumes: a) that the Loan, if it had been 
issued directly to the City, would constitute a multiple-fiscal year direct or indirect debt; b) that 
the City does not have adequate present cash reserves pledged irrevocably for this debt; and c) 
that voter approval of this debt was not obtained in advance under TABOR.  We have been 
advised that this is the case, but have not independently confirmed these facts. 
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In preparing this opinion, we have reviewed certain documents provided by you related to 
the City, the NRCDC and the Loan.  We have not, however, had the opportunity to review all 
documents that may be pertinent, and have not had the ability interview City or NRCDC officials 
and staff, or individuals from the Office of the State Auditor (“OSA”).  Additional or different 
information may change our analysis and/or conclusions.  Please note that we are not an 
accounting or auditing firm and are only providing a legal opinion that is based upon our 
reasonable judgment.  We are not offering accounting, audit or tax advice.  Finally, this opinion 
is directed solely to you, Alison Brown, as our client and is not intended to be relied upon by any 
third party with whom we do not have an express attorney-client relationship. 

NRCDC as an Enterprise under TABOR 

TABOR requires “districts” to obtain voter approval in advance of creating any 
“multiple-fiscal year direct or indirect district debt or other financial obligation whatsoever 
without adequate present cash reserves pledged irrevocably and held for payments in future 
fiscal years.”  Colo. Const., art. X, Sec. 20(4)(b).  In addition to districts, TABOR expressly 
provides for the creation of “enterprises.”  An enterprise is defined by TABOR as a 
“government-owned business authorized to issue its own revenue bonds and receiving under 
10% of annual revenue in grants from Colorado state and local governments combined.”  See 
Colo. Const., art. X, Sec. 20(2)(d); Board of County Com'rs, County of Eagle v. Fixed Base 
Operators, Inc., 939 P.2d 464, 468 (Colo. App. 1997) (nonprofit corporation formed by county 
to construct and operate a new commercial passenger facility at county regional airport 
constitutes a government-owned business, authorized to issue revenue bonds, and receives less 
than 10% of its annual revenue in grants from all state and local governments).  See also D. 
Wisor, Enterprises under Article X, § 20 of the Colorado Constitution, 27 Colo. Law. 55 (April 
1998).  "The very concept of an enterprise under TABOR envisions an entity that is owned by 
the government institution, but is financially distinct from it."  Attorney General Opinion No. 95-
7, p. 6 (Ops. Colo. Atty. Gen. 1995). 

An enterprise is a government-owned businesses that is excluded from TABOR’s 
definition of a district.  See Colo. Const., art. X, Sec. 20(2)(b).  By not being included as a 
district, an enterprise amounts to a TABOR-exempt affiliate of a district, which is excluded from 
TABOR’s debt limitation and voter approval requirement.  See Tabor Foundation v. Colorado 
Bridge Enterprise, 353 P.3d 896, 905 (Colo. App. 2014) (affirming trial court determination that 
enterprise and did not violate TABOR by issuing bonds without submitting matter to voters).  
Based upon the information we reviewed, we have concluded the NRCDC satisfies the three 
elements of a TABOR enterprise as follows: 

  



 
October 3, 2016 
Page 3 
 
 

 
10/3/2016 

Q:\USERS\BROWN, ALISON\CORR\LTR TO BROWN RE NRCDC AND TABOR-100316.DOCX 

1.  Government-owned business 
 

Whether NRCDC is a "government-owned business" of the City for purposes of TABOR 
enterprise status is determined by the ordinary meaning of those words.  Nicholl v. E-470 Public 
Highway Authority, 896 P.2d 859, 868 (Colo. 1995).  The City must own and control NRCDC, 
and NRCDC must be engaged in business pursuits, defined as the pursuit of benefit, gain or 
livelihood.  Id. 

 
a. Government-owned and controlled 

A TABOR enterprise can be owned and controlled by one or several government entities, 
with or without the existence of a separate nonprofit corporation.  The test for a government-
owned business that qualifies as a TABOR enterprise is one of substance over form.  Courts have 
recognized TABOR enterprises both as a highway authority under the control of a board of 
directors comprised of elected officials from each of several member government entity, see 
Nicholl v. E-470 Public Highway Authority, supra, 896 P.2d at 868, and as a separate nonprofit 
corporation formed and empowered to act on the government entity's behalf.  See County 
Com'rs, County of Eagle v. Fixed Base Operators, Inc., supra, 939 P.2d at 468. 

Here, as in County Com'rs, County of Eagle v. Fixed Base Operators, Inc., the City 
authorized the creation and formation of the NRCDC as a separate nonprofit corporation.  See 
City Resolution 2009-56 dated November 3, 2009.  The NRCDC's Articles of Incorporation, 
filed December 18, 2009 with the Colorado Secretary of State, define it as a nonprofit 
corporation organized and operated exclusively on behalf of and for the benefit of and in 
furtherance of the purposes of the City of Salida, Colorado, and the inhabitants thereof.  See 
NRCDC Articles of Incorporation, Fourth Article (a).  All NRCDC property must be owned for 
the benefit of the City.  Fourth Article (c)(3).  Further, upon dissolution of the NRCDC, all of its 
assets remaining after payment of any liabilities must be paid over or transferred to the City.  Id. 
and Ninth Article.  Amendment to the Articles of Incorporation require the prior consent of the 
City.  Tenth Article.1   

Restrictions on the disposition of the enterprise's assets are central to the analysis of 
ownership and control of an enterprise.  According to Nicholl, if the enterprise's assets are 
required to be distributed back to the government entity, that is an indication of government 
ownership and control.  Nicholl v. E-470 Public Highway Authority, supra, 896 P.2d at 868.  
Here, per the NRCDC Articles of Incorporation, upon dissolution of the NRCDC, all of its assets 

                                                 
1  Additional indications of City ownership/control of the NRCDC are that the NRCDC’s Articles of 
Incorporation provide that the principal office of the NRCDC is that of City Hall for the City of Salida, and its 
original registered agent was the former City Administrator, Jack Lewis.  The Articles of Incorporation were 
submitted by the former City Attorney, Karl Hanlon.  See Fourth and Eleventh Articles.  The current NRCDC 
periodic report, dated June of 2016 and on file with the Colorado Secretary of State, lists James McConaghy as its 
registered agent, who still lists City Hall as the official mailing address for the NRCDC. 
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remaining after payment of any liabilities must be paid over or transferred back to the City.  
NRCDC Articles of Incorporation, Fourth Article (c)(3) and Ninth Article.2   

NRCDC's bylaws provide that NRCDC directors are appointed and removed "with or 
without cause" by the Salida City Council, and director vacancies are filled by the City Council.  
See NRCDC Bylaws, dated May 7, 2013, Sections 3.2 and 3.3.  The NRCDC board of directors 
may, by a two-thirds vote, remove one of its own members, but only with approval of the City 
Council.  NRCDC Bylaws, Section 3.2.  Amendments to the Bylaws require prior consent by the 
City of Salida.  NRCDC Bylaws, Section 6.9.   

This type of organizational structure and characteristics are consistent with ownership 
and control by a government entity, and, specifically, are consistent with the ownership and 
control of NRCDC by the City of Salida.  See Board of County Com'rs v. Fixed Base Operators, 
Inc., supra, 939 P.2d at 468 (nonprofit corporation held to be government-owned business under 
TABOR); Nicholl v. E-470 Public Highway Authority, supra, 896 P.2d at 868 (but for taxing 
powers, public highway authority is “business-like” in that it was organized to finance, build and 
operate a highway, grant access in exchange for payment of tolls and fees). 

b. Business 

The NRCDC has as its stated purpose to acquire, construct, operate and maintain public 
improvements in or connected to the City.  Articles of Incorporation, Fourth Article (a).  In 
addition, by development agreement with the City, NRCDC has undertaken to acquire and 
construct real and personal property to develop the "Salida Natural Resource Center Campus" 
through activities including site planning, entitlements, site preparation, utility service 
extensions, and vertical construction of office, retail, warehouse and parking structures.  See 
Development Agreement between NRCDC and City of Salida, dated July 7, 2010.  The project 
scope has expanded to anticipate developing recreation, affordable housing, education and light 
industrial uses.  See Third Amendment to Development Agreement between NRCDC and City of 
Salida, dated January 21, 2014.  NRCDC’s authorized activities appear to be those that are 
commonly understood to be in the nature of “business” activities. 

Moreover, NRCDC financial records indicate that to date, the NRCDC is primarily, if not 
entirely funded by the very common business transaction of receiving rental payments in 

                                                 
2  Although the Fourth Article, paragraph (c)(4) of the Articles of Incorporation describe the NRCDC as an 
“independent entity and not an agent of the City (except as may be expressly agreed to by the City of Salida in 
writing)” this does not prevent the NRCDC from being owned or controlled by the City.  See First Horizon Merch. 
Servs., Inc. v. Wellspring Capital Mgmt., LLC, 166 P.3d 166, 177 (Colo. App. 2007) (wholly owned subsidiary not 
necessarily considered agent of the parent unless its activities as an agent are of such a character as to amount to 
doing business of the parent).   
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exchange for allowing others the right to use and occupy NRCDC land and improvements.  Also 
supporting the NRCDC’s “business-like” status is the fact that it is not authorized to levy general 
taxes.  See Nicholl v. E-470 Public Highway Authority, 896 P.2d supra at 869. 

By any measure, NRCDC's expressed purpose and activities constitute a business pursuit 
in the common and ordinary meaning of those words.  Moreover, NRCD's business pursuits are 
similar to those activities expressly recognized as valid TABOR enterprises by statute and case 
law, including without limitation: 

 water activity enterprises under C.R.S. § 37-45.1-101, et seq., authorized to undertake 
water projects that include the acquisition of property for the construction of facilities 
and improvements;  

 public highway authorities under C.R.S. § 43-4-501, et seq., authorized to finance, 
construct, operate and maintain public highways and other transportation 
improvements;  

 Eagle County Air Terminal Corporation, a nonprofit corporation owned and 
controlled by Eagle County expressly authorized to finance, construct and operate a 
terminal building at Eagle County Regional Airport.  See Board of County Com'rs v. 
Fixed Base Operators, Inc., supra, 939 P.2d at 468; and 

 Colorado Bridge Enterprise because "it pursues a benefit and generates revenue by 
collecting fees from service users."  Tabor Foundation v. Colorado Bridge 
Enterprise, supra, 353 P.3d at 905; C.R.S. §43-4-805.   

 
Considering all of the above, we believe that the NRCDC is a government-owned 

business within the meaning of TABOR's enterprise exception. 
 

2. Authorized to issue its own revenue bonds 
 

Under Colorado corporation law, every nonprofit corporation is expressly authorized to 
issue bonds.  See C.R.S. § 7-123-102(g) (every nonprofit corporation has the power to incur 
liabilities, borrow money, issue bonds and other obligations, and to secure such obligations by 
mortgage or pledge of any of its property or income).  According to NRCDC's Articles of 
Incorporation, the NRCDC is granted and conferred all powers of nonprofit corporations 
organized under the laws of the state of Colorado, including the power and authority to issue its 
own bonds or other obligations and to secure the same by a pledge of any of NRCDC's property.  
NRCDC's Articles of Incorporation, Fourth Article (b).  The Bylaws also contemplate the 
issuance of bonds by the NRCDC.  NRCDC Bylaws, Section 5.12. 

 
NRCDC's Articles of Incorporation are conclusive proof that it is authorized to issue its 

own revenue bonds.  The fact that the NRCDC has not actually issued bonds to date (and may 
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not expect to in the future) is immaterial in determining TABOR enterprise status; authorization 
to do so is all that is required.  Colo. Const., art. X, Sec. 20(2)(d). 

 
Further, there is no express requirement in TABOR that an enterprise have authority to 

issue tax-exempt bonds or other financial obligations.  As discussed below, even if the NRCDC 
were to no longer adhere to the “requirements” of Internal Revenue Service Ruling 63-20, this 
would primarily affect whether interest paid on the NRCDC’s bonds or other financial 
obligations would be subject to federal income tax for the holders of the bonds or other debt.  
Failing to adhere to Ruling 63-20 would not appear to affect the authority of the NRCDC to issue 
bonds, but would only preclude tax-exempt bonds.  TABOR does not specifically require an 
enterprise to have authority to issue tax-exempt bonds; authority to issue any type of revenue 
bonds suffices.   

 
Accordingly, we believe the NRCDC is authorized to issue its own revenue bonds and 

therefore meets this criteria of TABOR's enterprise exception. 
 
3. Receiving under 10% of annual revenue from the state or local government 

grants  

A grant is a cash subsidy or other direct monetary contribution. Tabor Foundation v. 
Colorado Bridge Enterprise, supra, 353 P.3d at 906; citing C.R.S. § 24-77-102(7)(a).  Revenues 
paid to the enterprise from a state or local government in exchange for goods or services 
provided by the enterprise do not constitute a grant and only reinforce the concept of the 
enterprise's existence as a separate business.  Attorney General Opinion No. 95-7, supra, citing 
C.R.S. §§ 23-5-101.5(2)(b)(II) and 37-45.1-102(2), which exclude such payments from the 
definitions of "grant." 

A review of NRCDC's 2012 through 2015 financial statements shows that, with the 
exception of de minimus interest earnings, NRCDC cash and direct monetary contributions are 
entirely comprised of lease revenue from the United States Forest Service (“USFS”) lease and a 
pasture lease.  The financial statements show zero annual revenue coming from state or City 
grants.  Specifically, the 2012 financial statements show $0 in revenue.  In 2013, out of 
$252,588.94 in total revenue, all but $1,170.82 was income from the USFS building and pasture 
leases.  In 2014, out of $399,532.00 in total revenue, all but $21.00 in interest income was lease 
payments.  In 2015, out of $402,515.00 in total revenue, all but $23 in interest income was rental 
payments from the leases.  For at least the past four years, more than 99% of NRCDC revenue 
has been generated by leases from NRCDC-owned property.   

Not only does NRCDC appear to receive far less than 10% of its annual revenue from 
grants of any source, it does not appear to have received any grant funds at all.  To the contrary, 
pursuant to a Property Management Financial Services Agreement entered into by the NRCDC 
and the City on March 20, 2013, the NRCDC is obligated to pay the City approximately $12,000 
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per year in exchange for providing certain record keeping, property maintenance and utility 
services to the City.  NRCDC's financial statements are conclusive proof that it receives under 
10% of its annual revenue from Colorado state or local government grants.  As such, the 
NRCDC satisfies the third and final criteria for qualifying as a TABOR enterprise.   

Because NRCDC satisfies the three elements of an enterprise as defined by TABOR, it is 
not a TABOR district.  As such, any debt incurred by the NRCDC does not require voter 
approval in advance under Section 4(b) of TABOR.   

 
Financial Reporting Obligations 

You have also asked us to consider whether the debt of the NRCDC is properly 
considered the debt of the City.  While we are not accountants or auditors, and are not offering 
accounting, auditing or tax opinions, we do note the following: 

 The July 19, 2016 letter from Local Government Auditor Manager Crystal Dorsey 
from the OSA purports to advise the City that it should report the NRCDC as a 
“component unit” in the City’s audited financial statements.  This letter does not 
appear to conclude that the debt of the NRCDC is necessarily considered the debt of 
the City.3   

 Under the plain language of NRCDC's Articles of Incorporation (Fourth Article (b)), 
the "[NRCDC] bonds or other obligations shall not constitute direct or indirect debt or 
financial obligation whatsoever of the City of Salida …."  Further, the Articles of 
Incorporation (Fourth Article (c)(4)) provide that the NRCDC has no authority to 
obligate or otherwise bind the City.  Under the NRCDC’s governing documents, a 
debt obligation incurred by the NRCDC cannot become the debt of the City or 
otherwise obligate or bind the City.  Generally, a nonprofit corporation is a legal 
entity separate from its members, and a contract in the corporation's name binds only 
the corporation.  Krystkowiak v. W.O. Brisben Companies, Inc., 90 P.3d 859, 866 
(Colo. 2004). 

 The Loan was issued to, and the debt incurred by the NRCDC as the sole borrower on 
the loan, the sole promisee on the promissory note, and the sole grantor of the deed of 

                                                 
3  The OSA is authorized to examine a local government’s audit reports, C.R.S. § 29-1-607(1).  However, if 
deficiencies in the City’s audit are identified by the OSA and not cured within 90 days of the notice of deficiency or 
twelve months after the end of the City’s fiscal year (whichever is later), the auditor’s remedy is to either a) notify 
the county treasurer and authorize the county treasurer to withhold moneys generated by the City’s taxing authority; 
or b) complete an audit at the City’s expense. C.R.S. §§ 29-1-607(1) and 29-1-606(5)(b)(I) and (II).  Only if 
criminal, willful or fraudulent behavior is discovered are additional remedies available.  C.R.S. §§29-1-607(2) and 
29-1-608(2).  We are not aware of authority for the OSA to enforce TABOR compliance, or to require that debt 
obligations be transferred from a TABOR enterprise to a local government. 
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trust.  See Business Loan Agreement, Promissory Note and Deed of Trust, all dated 
August 29, 2013.  In none of these documents were we able to locate any reference to 
the City of Salida as a party, a signatory, a borrower, a debtor, an obligor or as a 
guarantor of the Loan.  Given the loan documents, it is difficult to see how the Loan 
could be considered to be the debt of the City.  See Mid Valley Real Estate Sols. V, 
LLC v. Hepworth-Pawlak Geotechnical, Inc., 343 P. 3d 987, 991 (Colo. App. 2013), 
rev'd on other grounds, 342 P. 3d 868 (Colo. 2015) (that one corporation “owns and 
controls” the other is insufficient to disregard the corporate entity for purposes of 
holding the parent responsible for the liabilities of the subsidiary); Jarnagin v. Busby, 
Inc., 867 P.2d 63, 69 (Colo. App. 1993).   

 Further, upon default under the Loan, the lender's remedies in the deed of trust dated 
August 29, 2013, are largely limited to the NRCDC, the Vandaveer Ranch property 
serving as collateral, and the rents from the leases.  The lender does not appear to 
have any recourse against the City, the City's assets or the City's property.  See Deed 
of Trust, dated August 29, 2013, p. 4.   

 
We believe NRCDC's enterprise status under TABOR means the Loan was formed in 

2013 as a debt of the NRCDC as an enterprise, which is not a debt of the City, meaning there 
was no need for voter approval in advance of the Loan pursuant to Section 4(b) of TABOR.  The 
accounting and financial reporting obligations suggested by the OSA have no bearing on the 
NRCDC’s status as a TABOR enterprise.  See Board of County Com'rs, County of Eagle v. Fixed 
Base Operators, Inc., supra, 939 P.2d at 468 (stating that even if an oversight agency (the FAA) 
should elect to treat the nonprofit corporation as a governmental entity or district for purposes of 
its own regulations, such treatment has no impact on the court’s interpretation of the 
constitutional definition of an enterprise).  

Further, simply because the OSA has requested the City to report the NRCDC as a 
“component unit” in the City’s audited financial statements does not appear to require that the 
NRCDC’s debt obligations associated with the Loan be transferred or imputed to the City, or that 
the debt associated with the Loan to constitute the debt of the City for purposes of TABOR 
compliance.  To suggest otherwise would mean that audit reporting standards could require the 
transfer of debt liabilities from one entity to another, and also negate the ability of a political 
subdivision to exercise the constitutionally rooted ability to form an enterprise.  We discussed 
this issue with a certified public accountant with experience in local government audits and 
financial reporting, and were told that reporting a nonprofit corporation’s assets and liabilities as 
a component unit of the City does not affect the City’s statement of debt.  Even as a component 
unit of the City, the NRCDC’s debt would be reported in a separate column from the total debt 
amount of the City. 
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IRS Revenue Ruling 63-20 

The NRCDC was originally formed to take advantage of Internal Revenue Service Ruling 
63-20.  See City Resolution 2009-56 dated November 3, 2009; NRCDC Articles of 
Incorporation, Ninth Article; NRCDC Bylaws Section 6.9.  Revenue Ruling 63-20 provides that 
if certain criteria is met, the obligations issued by a nonprofit corporation will be considered 
issued on behalf of the political subdivision for purposes of excluding the interest thereon from 
gross income for tax purposes.  See Section 1.103 of Income Tax Regulations.   

Ruling 63-20 states: 

Obligations issued by a nonprofit corporation formed under the general nonprofit 
corporation law of a state for the purpose of stimulating industrial development 
within a political subdivision of the state will be considered issued ‘on behalf of’ 
the political subdivision, for the purposes of section 1.103-1 of the Income Tax 
Regulations, provided each of the following requirements is met:  (1) the 
corporation must engage in activities which are essentially public in nature; (2) 
the corporation must be one which is not organized for profit (except to the extent 
of retiring indebtedness); (3) the corporate income must not inure to any private 
person; (4) the state or a political subdivision thereof must have a beneficial 
interest in the corporation while the indebtedness remains outstanding and it must 
obtain full legal title to the property of the corporation with respect to which the 
indebtedness was incurred upon retirement of such indebtedness; and (5) the 
corporation must have been approved by the state or a political subdivision 
thereof, either of which must also have approved the specific obligations issued 
by the corporation. (Emphasis supplied). 

The NRCDC’s status as being compliant or non-compliant with Revenue Ruling 63-20 
appears to only affect whether interest paid on its bonds or other financial obligations will be 
treated as taxable income of the bond holders/lenders.  26 C.F.R. 1.103-1.  We are not aware of 
any authority tying compliance with Revenue Ruling 63-20 to the status of a nonprofit 
corporation as an enterprise under TABOR.  Nor are we aware of any authority to suggest that 
NRCDC’s non-compliance with Revenue Ruling 63-20 would cause its debt to be assumed by or 
imputed to the City.  If anything, non-compliance with Revenue Ruling 63-20 would tend to 
make the NRCDC’s debt less like municipal debt. 

Pursuant to the Fourth Amendment to the Development Agreement between the City and 
the NRCDC (City Resolution 2014-78), the parties agreed that the NRCDC no longer needed to 
adhere to IRS Revenue Ruling 63-20 regulations.  This amendment was apparently agreed to 
because the parties felt the NRCDC would not need to issue tax-exempt bonds for financing, 
given that it had obtained satisfactory financing through the Loan.  However, the Fourth 
Amendment to the Development Agreement did not strip the NRCDC of its authority to issue 
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bonds, nor did it obligate the City for the NRCDC’s debt.  Further, while the parties may have 
agreed that the NRCDC no longer needed to adhere to IRS Revenue Ruling 63-20 regulations, 
we are not aware of any changes in NRCDC’s composition or operations that would be deemed 
to violate any of the five factors listed above in Revenue Ruling 63-20. 

If we can be of further assistance to you in this regard, please let us know. 
 

HOFFMANN, PARKER, WILSON & 
CARBERRY, P.C. 

Sincerely, 
 
 
 
Patrick Wilson 
pwilson@hpwclaw.com 


