SETTLEMENT AGREEMENT
This Agreement is made and entered into this 29th day of October, 2014, by and among

defendant Village of Ruidoso, New Mexico, a New Mexico incorporated municipality (“Ruidoso”),
and Plaintiff Tierra Realty Trust, LLC (the ‘“Named Plaintiff’), both individually and as
representative of the Class. Capitalized terms used herein are defined in paragraph 1 below.

WHEREAS, Named Plaintiff, in Cause No. D-1226-CV-2009-00316 (the “Lawsuit™),
alleges that Ruidoso set its wastewater and sewer rates improperly high in violation of state
statute and common law;

WHEREAS, Ruidoso denies Named Plaintiff’s allegations and admits no wrongdoing of
any kind;

WHEREAS, Named Plaintiff has conducted a thorough investigation into the facts and
the law regarding its claims and has concluded that a settlement with Ruidoso according to the
terms set forth below is in the best interest of Named Plaintiff and the Class;

WHEREAS, Ruidoso, despite its belief that its actions have been proper and that Ruidoso
is not liable for the claims asserted and has good defenses thereto, has nevertheless agreed to
enter into this Agreement solely to avoid further expense, inconvenience, and the burden of
protracted litigation;

WHEREAS, Ruidoso agrees that over the next five (5) years, before it passes any
ordinance increasing water or wastewater and/or sewage rates, Ruidoso will hire an independent
consultant to assist in establishing rates that are reasonable considering the regulatory
environment in which Ruidoso must operate its sewer treatment plant and consistent with
amounts charged by private enterprise in the operation of similar facilities.

NOW, THEREFORE, in consideration of the covenants, agreements, and releases set

forth herein and for other good and valuable consideration, it is agreed by and among the



undersigned that the Lawsuit be settled, compromised, and dismissed on the merits with

prejudice, subject to the approval of the State Court pursuant to applicable class action

procedural rules, on the following terms and conditions:

1.

DEFINITIONS

The following terms have the following meanings for purposes of this Agreement:
“Agreement” means this document, entitled Settlement Agreement, an agreement
between the parties.

“Business Days” means a period of days as computed in Rule 1-006(A) NMRA.
“Class” means all past and present residential wastewater and sewer customers of
the Village of Ruidoso from the date of adoption of Village Ordinance Number
2007-11 (November 27, 2011) through the date of preliminary approval of the
Settlement Agreement.

“Class Member” means any person or entity falling within the definition of Class.
“Class Members” means each and every Class Member.

“Defendant” means the Village of Ruidoso, a New Mexico incorporated
municipality.

“Execution Date” means the first day on which each and every of the undersigned
counsel has fully signed and executed this Agreement under the counterpart
execution provisions of paragraph 18.

“Final” means that all of the conditions stated in paragraph 8 have been satisfied.
“Final Judgment” means the entry of judgment as stated in paragraph 7.
“Lawsuit” means Tierra Realty Trust, LLC, et al. v. Village of Ruidoso, Cause No.
D-1226-CV-2009-00316, pending in the Twelfth Judicial District Court, County

of Lincoln, New Mexico.



“Named Plaintiff” means Tierra Realty Trust, LLC.

“Opt Out” means a person who would otherwise be a Class Member but has
timely and validly excluded him, her, or itself from the Class in accordance with
the exclusion procedures and deadlines the State Court establishes. “Opt Outs”
means each and every Opt Out.

“Parties” means Plaintiff and Ruidoso. “Party” means any one of the Parties.

. “Plaintiff’s Counsel” means the law firm of Keleher & McLeod, P.A.

“Released Claims” has meaning described in paragraph 9.

“Releasees” means, jointly and severally, Ruidoso and its respective past, present,
and future officers, directors, employees, agents, attorneys, representatives,
insurers and all other persons, partnerships, or corporations with whdm any of the
former have been, or are now, affiliated, and the predecessors, successors, heirs,
executors, administrators, and assigns of each of the foregoing.

“Releasors” means, jointly and severally, the Named Plaintiff, Class Members,
and their respective past and present officers, directors, employees, agents,
attorneys, representatives, parents, subsidiaries, affiliates, partners, insurers, and
all other persons, partnerships, or corporations with whom any of the former have
been, or are now, affiliated, and the predecessors, successors, heirs, executors,
administrators, and assigns of each of the foregoing.

“Ruidoso” means the Village of Ruidoso, a New Mexico incorporated
municipality.

“Settlement” means that settlement contemplated by this Agreement.



s. “Settlement Amount” means seventy thousand dollars and 00/100 ($70,000) to be
paid to Named Plaintiff for attorney’s fees and costs incurred in pursuing the
Lawsuit.

t. “State Court” means that district court for the State of New Mexico located in
Lincoln County, New Mexico.

APPROVAL OF THIS AGREEMENT AND DISMISSAL OF LAWSUIT

2. Authority to Execute. The undersigned representative of Ruidoso represents that

such representative is fully authorized to enter into and execute this Agreement on Ruidoso’s behalf.
The undersigned representative of Named Plaintiff represents that such representative is fully
authorized to enter into and execute this Agreement on Named Plaintiff’s behalf. The Undersigned
Plaintiff’s Counsel also represents that such counsel is duly authorized to enter into and execute this
Agreement on behalf of the Class, subject to State Court approval and applicable rules of civil
procedure, on behalf of the Class in the Lawsuit.

3. Best Efforts to Effectuate Settlement. The Parties agree to undertake their best efforts

and mutually cooperate, including all steps and efforts contemplated by this Agreement and any other
steps and efforts which may become necessary or appropriate, by the State Court’s orders or
otherwise, to effectuate this Settlement, including cooperating in seeking to secure the State Court’s
preliminary approval, and, subsequently, the complete and Final dismissal with prejudice of the
Lawsuit.

4. No Admission or Evidence of Wrongdoing. This Agreement, whether or not it

becomes final, and any and all negotiations, documents, exhibits, statements, information exchanges,
and discussions associated with it, will not be construed or deemed to be an admission or concession
on the part of any Releasee or anyone acting on a Releasee’s behalf of any liability or wrongdoing or
as any evidence of any wrongdoing or violation of a Releasee of any statute or law. This Agreement,

any of its provisions or related documents, or evidence of any negotiations or proceedings in



pursuance of the Settlement, will not be discoverable, offered, or received, directly or indirectly, in
the Lawsuit or any other action or proceeding as an admission or concession of any liability or
wrongdoing whatsoever on the part of any Releasee or anyone acting on a Releasee’s behalf or as
any evidence of any violation by any Releasee of any statute or law.

¥, Motion for Preliminary Approval. As soon as reasonably practical and in no event

later than thirty (30) Business Days after the Execution Date, Named Plaintiff will submit to the State
Court a motion for preliminary approval of the Settlement. The motion will include a proposed form
of, method, and date of dissemination of notice to Class Members.

6. Notice to the Class. In the event that the State Court preliminary approves the

Settlement, the Parties, in accordance with the New Mexico Rules of Civil Procedure and the State
Court’s order(s), will provide notice of the Settlement and the date of the hearing the State Court
schedules to consider the fairness, adequacy, and reasonableness of the proposed Settlement. The
Notice that will be mailed to the Class is attached as Exhibit 1. The Notice that will be published on
Defendant’s website (“Published Notice”) is attached as Exhibit 2. Ruidoso agrees to include the
Notice (Ex. 1) in all bills sent to customers for at least one billing cycle. Ruidoso also agrees to
publish the Published Notice on its website addressing utility matters and taking payments on
utility bills for no less than sixty (60) days after the State Court’s entry of an order preliminarily
approving this Agreement. The Published Notice will include a link to this Agreement as well as
the State Court’s Order regarding preliminary approval. The Parties will take all necessary and
appropriate steps to ensure that notice is provided in accordance with the State Court’s order(s).

7. Proposed Order and Final Judgment. If the State Court grants preliminary approval

of the Settlement, the Parties will jointly seek entry of an order and final judgment by the State

Court, the text of which the Parties will agree upon, that includes the following provisions:



a. Approving fully and finally this Settlement and its terms as being fair, reasonable,
and adequate to the Class Members and directing its consummation according to its
terms;

b. Incorporating the terms of the release as outlined in paragraph 9 of this Agreement;

c. Directing that the Lawsuit be dismissed with prejudice;

d. Reserving continuing and exclusive jurisdiction over the Settlement and this
Agreement, including the administration and consummation of the Settlement to the
State Court;

e. Determining that there is no just reason for delay and directing that the judgment of
dismissal is final; and

f.  Directing Named Plaintiff to file with the State Court clerk a record of the Opt Outs.

8. Final Approval. The Settlement will become “Final” when each of the following are
satisfied:

a. The State Court has entered a final order approving this Agreement;

b. The State Court has dismissed the Lawsuit with prejudice; and

c. Either (i) the time for appeal or to seek permission to appeal the State Court’s order
approving this Settlement as described clause 8(a) above, and the final judgment as
described in clause 8(b) above, has expired with no appeal having been taken or
permission to appeal having been sought; or (ii) such approval and final judgment
have been affirmed in their entirety by the court of last resort to which any appeal has
been taken or petition for review has been presented, and such affirmance has become
no longer subject to further appeal or review.

RELEASE, DISCHARGE, AND COVENANT NOT TO SUE

9. Release. In addition to the effect of any final judgment entered in accordance with

this Agreement, upon the Settlement becoming Final, and in consideration of payment of the



Settlement Amount and for other valuable consideration, the Releasors will completely release,
acquit, and forever discharge the Releasees from the Released Claims. “Released Claims” means
any and all claims, demands, actions, suits, causes of action, whether class, individual, or otherwise
in nature, damages whenever incurred, liabilities of any nature whatsoever, including costs, expenses,
penalties, attorney’s fees, known or unknown, derivative or direct, suspected or unsuspected, asserted
or unasserted in law or equity, which have been, or could have been, asserted in the Lawsuit.

10. Waiver of Rights: Upon the Settlement becoming Final, each Class Member will be

deemed to have waived and releases, with respect to the Released Claims that such Class Member
has released pursuant to paragraph 9. Each Class Member may hereafter discover facts other than or
different from those it knows or believes to be true with respect to the subject matter of the Released
Claims that such Class Member has released pursuant to paragraph 9; but each Class Member, upon
Settlement becoming Final, will be deemed to have waived and fully, finally, and forever settled and
released any know or unknown, claim with respect to the Released Claims that such Class Member
has released pursuant to paragraph 9, without regard to the subsequent discovery or existence of such
different or additional facts.

11. Agreement Is a Complete Defense. Any Releasee may plead the Agreement as a full

and complete defense to, and may use the Agreement as the basis for an injunction against, any suit
or other proceeding that a Releasor may instituted, prosecute, or attempt in breach of this Agreement.

SETTLEMENT AMOUNT

12. Payment of Settlement Amount. Ruidoso will pay the Settlement Amount to

Plaintiff’s Counsel within fifteen (15) Business Days after Final Execution of the Settlement.
Payment shall be made payable to Keleher & McLeod, P.A. Plaintiff’s Counsel will hold the
Settlement Amount in trust until the Final Judgment is entered in the Lawsuit, the thirty (30) day
period for appeal of such Final Judgment has run without an appeal being filed, and, at such time,

Plaintiff’s Counsel shall be permitted to distribute the Settlement Amount.



RESCISSION OR VOIDING OF THE AGREEMENT

13. Effect of Disapproval. If the State Court enters an order refusing to approve or

materially modifying the Settlement or any part hereof; or if such approval is materially modified or
set aside on appeal, or if the State Court enters the Final Judgment and appellate review of the Final
Judgment is sought, and on such review, such Final Judgment is not affirmed in its entirety, then the
Parties will each, in their sole discretion and not limited by any other paragraph in this Agreement,
have the option to rescind the Agreement in its entirety. If either party elects to rescind the
Agreement pursuant to the terms of paragraph 13, the Settlement Amount will be refunded to
Ruidoso within thirty (30) Business Days.

14. Opt Outs. The Parties contemplate and agree that, prior to the Settlement becoming
Final, the Parties will give Class Members appropriate notice (a) of the Settlement; (b) of the
hearing(s) at which the State Court will consider the approval of this Settlement; and (c) that Class
Members may be permitted to exclude themselves from the Class. Within ten (10) Business Days
after the date fixed by the State Court for Class Members to Opt Out, Plaintiff’s Counsel will furnish
the State Court with a complete list of any Opt Outs.

MISCELLANEOUS

15. Choice of Forum and Law. The State Court will retain exclusive jurisdiction over the

implementation, enforcement, and performance of this Agreement, and will, to the fullest extent of
the law, have exclusive jurisdiction over any suit, action, proceeding, or dispute arising out of or
relating to the Settlement or the applicability of the Agreement that the Parties cannot resolve
through negotiation and agreement. The Agreement will be governed and interpreted according to
the substantive laws of the state of New Mexico.

16. Entire Agreement; Amendment. This Agreement constitutes that entire Agreement

among the Parties pertaining to the Settlement of the Lawsuit and supersedes all prior and



contemporaneous undertakings of the Parties in connection herewith. This Agreement may not be
modified or amended expect in writing executed by the Parties and approved by the State Court.

17. Binding Effect. This Agreement will be binding upon, and inure to the benefit of, the
Parties’ successors and assigns.

18. Execution in Counterparts. The Parties may execute this Agreement in counterparts.

A facsimile or electronically scanned signature will be deemed an original signature for purposes of
executing the Agreement. The Agreement will become effective on the Execution Date. Within five
(5) Business Days of the Execution Date, Plaintiff’s Counsel will file an executed copy of the
Agreement with the State Court.

19. No Party is the Drafter. No party will be considered to be the drafter of this

Agreement or any of its provisions for purposes of any statute, case law, or rule of interpretation or
construction that would or might cause any provision to be construed against the drafter of this
Agreement.

20. Notice Between the Parties. Where this Agreement required a Party to provide notice

or any other communication or document to the other, such notice, communication, or document will
be provided to counsel of record of the Party to whom notice if being provided either by (a)
electronic mail together with a simultaneous letter by U.S. First Class Malil, or (b) letter by overnight
delivery.

21. Severability. If any provision of this Agreement is not enforceable, the remaining
portions of the Agreement will be enforced to the extent that they can be severed from the portion

that is not enforceable.

[Remainder of Page Intentionally Left Blank]



IN WITNESS WHEREOF, the Parties hereto, through their fully-authorized representatives,
have agreed to this Agreement of the date first written herein.

TIERRA REALTY TRUST, LLC VILLAGE OF RUIDOSO, A NEW MEXICO
INCORPORATED MUNICIPALITY

By: By: _L)C’H\#\/Qk Lt leige wNcresg v
Date: Date: Coiovio 265, 2e(u
Stephen Crozier, on behalf of , on behalf of
Tierra Realty Trust, LLC, Village of Ruidoso, Defendant
Named Plaintiff Representative
APPROVED APPROVED
KELEHER & McLEOD, P.A. ATWOOD, MALONE, TURNER & SABIN, P.A.

By:
Date:
Kurt Wihl Bryan Evans
Christina Muscarella Gooch Carla Williams
P.O. Box AA P.O. Drawer 700
Albugquerque, NM 87103 Roswell, NM 88202-0700

Telephone: (505) 346-4646
and
Attorneys for Plaintiffs
BRYANT SCHNEIDER-COOK LAW FIRM, P.A.
Daniel A, Bryant
P.O. Box 2300
Ruidoso, NM 88355-2300

Attorpeys for Defendant
4816-1301-1935, v. 1



IN WITNESS WHEREOF, the Parties hereto, through their fully-authorized representatives,

have agreed to this Agreement of the date first written herein.

‘'TIERRA REALTY TRUST, LLC

Stephen Croz’xe‘r, on behdlf of
Tierra Realty Trust, LLC,
Named Plaintiff Representative

APPROVED

KELEHER & McLEOD, P.A.

Date:_ <~ 1] 2]\Y
Kurt Wihl !
Christina Muscarella Gooch
P.O. Box AA
Albuquerque, NM 87103
Telephone: (505) 346-4646

Attorneys for Plaintiffs

4816-1401-1935, v. 1

VILLAGE OF RUIDOSO, A NEW MEXICO
INCORPORATED MUNICIPALITY

By:
Date:

, on behalf of
Village of Ruidoso, Defendant

APPROVED

ATWOOD, MALONE, TURNER & SABIN, P.A.

By:
Date:
Bryan Evans
Carla Williams
P.O. Drawer 700
" Roswell, NM 88202-0700

and

BRYANT SCHNEIDER-COOK LAW FIRM, P.A.
Daniel A. Bryant
P.O. Box 2300
Ruidoso, NM 88355-2300

Attorneys for Defendant



STATE OF NEW MEXICO
COUNTY OF LINCOLN
TWELFTH JUDICIAL DISTRICT COURT

TIERRA REALTY TRUST, LLC, a New Mexico

Limited Liability Company and all other residential
wastewater and sewer customers of the Village of Ruidoso,
New Mexico who are similarly situated,

Plaintiffs,
Vs.

VILLAGE OF RUIDOSO, NEW MEXICO,
a New Mexico incorporated municipality,

Defendant.

‘NOTICE OF:

No. D-1226-CV-2009-00316

I PROPOSED SETTLEMENT; AND
(II) SETTLEMENT FAIRNESS HEARING

A State Court authorized this Notice. This is not a solicitation from a lawyer.

Please read this Notice carefully.
Your rights may be affected by the proposed settlement.




In Re Village of Ruidoso Litigation

STATE OF NEW MEXICO, COUNTY OF LINCOLN,
TWELFTH JUDICIAL DISTRICT COURT

No. D-1226-CV-2009-00316

NOTICE OF (I) PROPOSED SETTLEMENT AND
(D SETTLEMENT FAIRNESS HEARING

If you are a past or present residential wastewater and sewer customer of the Village of Ruidoso from

the date of adoption of Village Ordinance Number 2007-11 (November 27, 2011) throu$h the date of

preliminary approval of the Settlement Agreement (

) you are a Class Member.

A State Court authorized this Notice. This is not a solicitation from a lawyer.
This Notice relates to the above captioned class action (the “Lawsuit”) brought by Tierra Realty Trust, LLC
(“Named Plaintiff”) involving claims that the Village of Ruidoso (“Ruidoso”) set its residential wastewater
and sewer rates improperly high in violation of state statute and common law.
Named Plaintiff has reached a proposed Settlement that, if approved, will resolve all claims in the Lawsuit
on behalf of Named Plaintiff and the other Class Members (as defined in the response to Question 4 below)
against Ruidoso.
The Settlement provides for the payment of $70,000 in cash (the “Settlement Amount”) by or on behalf of
Ruidoso to the Named Plaintiff and its attorney’s to offset fees incurred in this action.
Named Plaintiff and Ruidoso disagree as to both liability and damages.
Named Plaintiff and the Class are being represented by Kurt Wihl and Tina Muscarella Gooch of Keleher &
McLeod, PA, the Court-appointed Lead Counsel (“Lead Counsel”). Any questions regarding the Settlement
should be directed to Kurt Wihl kw@keleher-law.com or Tina Muscarella Gooch tmg@keleher-law.com, at
Keleher & McLeod, P.A., P.O. Box AA, Albuquerque, NM 87103, 505.346.4646.
If you are a Class Member and the Settlement is approved, your legal rights will be affected whether
you act or do not act. Read this Notice carefully and in its entirety to see what your options are in
connection with the Settlement.

YOUR LEGAL RIGHTS AND OPTIONS IN THE SETTLEMENT

Opt Out of the Settlement so that

This is the only option that allows you to ever be part of any other lawsuit

it is received no later than , | against Ruidoso concerning claims that were, or could have been asserted in
20 this case.
Object to the Settlement by | If you have not excluded yourself, but you wish to object to any part of the

Submitting a Written Objection so
that it is Received No Later Than
,201

Settlement, you may write to the Court about your objections.

Attend the Hearing on 5
201 and File a Notice of
Intention to Appear so that it is

Filing a written objection and notice of intention to appear by ,
201 _ allows you to speak in Court at the discretion of the Court about the
fairness of the proposed Settlement. If you submit a written objection, you

Received No Later | may (but do not have to) attend the hearing and speak to the Court about your
Than ,201 objection.
Do Nothing. If you are a Class Member, you will remain a member of the Class, which

means that you gave up your right to sue about the claims that are resolved by
the Settlement, and you are bound by any judgments orders entered by the
Court in the Lawsuit

e These rights and options - and the deadlines to exercise them - are explained in this Notice.

! All capitalized terms that are not defined in this Notice have the meaning ascribed to them in the Settlement Agreement

dated

(the “Agreement”), which is available on the Village of Ruidoso’s website, FILL.




e The Court in charge of this case still has to decide whether to approve the Settlement.



WHAT THIS NOTICE CONTAINS
BASIC INFORMATION
1. Why did I get this Notice?
2. What is a class action?
3. What is this Lawsuit about?

WHO IS THE CLASS
4. How do I know whether I am part of the Class?
5. Are there exceptions to being included in the Class?

SUMMARY OF THE SETTLEMENT
6. How and when was the Settlement reached?
7. What does the Settlement provide?
8. What are the reasons for the Settlement?
9. What is the potential outcome of the lawsuit without the Settlement?

REQUESTING EXCLUSION FROM THE CLASS
10. May I now request exclusion from the Class?

THE LAWYERS REPRESENTING YOU
11. Do I have a lawyer in this case?
12. How will the lawyers be paid?

OBJECTING TO THE SETTLEMENT
13. How do I tell the Court that I do not like the Settlement?
14. What is the difference between objecting and requesting exclusion?
15. When and where will the Court decide whether to approve the Settlement?
16. Do I have to come to the Settlement Hearing?
17. May I speak at the Settlement Hearing?

IF YOU DO NOTHING
18. What happens if I do nothing at all?

GETTING MORE INFORMATION
19. Are there more details about the Settlement?
20. How do I get more information?



BASIC INFORMATION
1. Why did I get this Notice?

You were or are a residential wastewater and sewer of customer of Ruidoso between November
27,2011 and the date of preliminary approval of the Settlement Agreement ( ) and the Court
ordered that this Notice be sent to you because, as Class Member, you have a right to know about the
proposed Settlement and about all of your options before the Court decides whether to approve the
Settlement.

This Notice describes the Settlement, the Lawsuit, your legal rights, what benefits are available,
who is eligible for them, and how to get them.

The Court in charge of this case is the Twelfth Judicial District Court, County of Lincoln, State
of New Mexico.

2. What is a class action?

In a class action, one or more persons, called “plaintiffs” sue on behalf of people who have
similar claims. The court must certify the action to proceed as a class action and it will appoint a
“class representative.” All of the individuals and entities on whose behalf the class representative are
suing are known as class members. One court resolves the issues in the case for all class members,
except for those who choose to exclude themselves from the class if exclusion is permitted by
applicable rules of procedure. In this Lawsuit, the Court has appointed Tierra Realty to serve as the
class representative and has appointed Lead Counsel to serve as class counsel.

3. What is this lawsuit about?

The Lawsuit is a class action alleging that Ruidoso set its residential wastewater and sewer
rates improperly high in violation of state statute and common law. Specifically, Lead Plaintiff alleges
that Ruidoso’s base rates for wastewater and sewer services far exceed comparable charges by publicly
regulated private utilities in violation of state law. The suit claimed Ruidoso’s base rate charges vary

between $46.85 and $76.41, while the average charge for comparable services through private utilities
in New Mexico is $20.13.

Ruidoso denies any allegations of fault, wrongdoing, or liability with respect to the allegations
in the complaint, and the Court has not ruled on the merits of the allegations.

4. How do I know whether I am part of the Class?
The Court has certified a Class of the following individuals and entities:

All past and present residential wastewater and sewer customers of the Village of Ruidoso
from the date of adoption of the Village Ordinance No. 2007-11(Nov. 27, 2011) through the
date of preliminary approval of the Settlement Agreement ( ).

5. How and when was the Settlement reached?

Named Plaintiff reached an agreement-in-principle to settle with Ruidoso on October 8, 2014.
Thereafter, the terms and conditions of the Settlement were formalized in the Agreement.

The Settlement was reached only after arm’s-length negotiations between Lead Counsel and
Ruidoso’s Counsel.

6. What does the Settlement provide?

The Settlement provides that, over the next five (5) years, before Ruidoso passes any ordinance
increasing water or wastewater and/or sewage rates, Ruidoso will hire an independent consultant to



assist in establishing rates that are reasonable considering the regulatory environment in which
Ruidoso must operate its sewer treatment plant and consistent with amounts charged by private
enterprise in the operation of similar facilities. The Settlement also provides for Ruidoso to cause a
total of $70,000 to be paid to Tierra Realty and Lead Counsel to offset fees incurred in this action.

If the Court approves the Settlement, then as of the Effective Date, all members of the Class
will be deemed to have released all Named Plaintiff’s Claims against Ruidoso. This means, among
other things, that, upon the Effective Date, all Class Members will be permanently barred from
asserting any of the Named Plaintiff’s Claims against Ruidoso. In addition, upon the Effective Date,
Ruidoso will be precluded from suing Named Plaintiff, the other members of the Class, or Lead
Counsel in connection with the institution, prosecution, or resolution of the Lawsuit.

If the Settlement is approved by the Court and becomes effective, the Lawsuit will be over.

7. What are the reasons for the Settlement?

Named Plaintiff agreed to the Settlement because of certain, substantial, and immediate
benefits it will provide to the Class, compared to the risk of a lesser or no recovery that might be
achieved after a contested trial and likely appeals, possibly years into the future. If the Lawsuit were to
proceed to trial, Named Plaintiff would have to overcome significant defenses asserted by Ruidoso.
Among other things, Ruidoso contended that: (a) the claims are barred by the New Mexico Tort
Claims Act, NMSA 1978, § 41-4-1 et seq., (b) the claims are moot, (c) Ruidoso’s base rate charges are
presumed to be reasonable, (d) the claims are barred by the voluntary payment rule, (e) there is no
contract between plaintiffs and Ruidoso, and (f) the statute of limitations bars the claims.

Ruidoso denies any wrongdoing, maintains that the claims in the Lawsuit are without merit,
and believes that it would ultimately prevail. Nevertheless, Ruidoso also recognizes the uncertainty,
risks, and costs of complex litigation. Ruidoso agreed to resolve the matter solely to eliminate the
burden, expense, and risk of further litigation.

8. What is the potential outcome of the lawsuit without the Settlement?

The outcome of any litigation is always uncertain. On the one hand, if there were no
Settlement and Named Plaintiff failed to establish any essential legal or factual element of its claims,
neither Named Plaintiff nor the Class Members would recover anything from Ruidoso. On the other
hand, the Class could prevail in whole or in part at trial, which would result in some or all of the relief
requested in the Amended Complaint being awarded by the Court.

THE BENEFITS OF THE SETTLEMENT - WHAT YOU GET

The Settlement will ensure that, over the next five (5) years, before Ruidoso passes any
ordinance increasing water or wastewater and/or sewage rates, Ruidoso will hire an independent
consultant to assist in establishing rates that are reasonable considering the environment in which
Ruidoso must operate its sewage and wastewater treatment plant and consistent with amounts charged
by private enterprise in the operation of similar facilities.

9. As a Class Member, what am I giving up in the Settlement?

If you are a Class Member, you will be bound by the orders and judgments entered by the
Court in the Lawsuit. If the Settlement is approved, the Court will enter a judgment (the “Judgment”).
The Judgment will dismiss the claims against Ruidoso with prejudice and will provide that Named
Plaintiff and all other Class Members, by operation of the Judgment, shall release and forever
discharge Ruidoso Releasee’s (as defined below) from any and all of the Named Plaintiff’s Claims (as
defined below); however, Ruidoso must still comply with the terms of the Settlement. Class Members



will not be able to sue, or be part of any other lawsuit involving any claims released in the Settlement.
Class Members will be bound by the orders of the Court.

“Ruidoso Releasee’s” means jointly and severally, Ruidoso and its respective past, present, and future
officers, directors, employees, agents, attorneys, representatives, insurers and all other persons,
partnerships, or corporations with whom any of the former have been, or are now, affiliated, and the
predecessors, successors, heirs, executors, administrators, and assigns of each of the foregoing and
their respective present and former parents, subsidiaries, divisions, joint ventures and affiliates, and
each of their respective present and former employees, member, partners, principals, officers, directors,
attorneys, advisors, accountants, auditors, and insurers (but only in such insurers’ capacity as insurers’
capacity as insurers of the foregoing ); and the predecessors, successors, estates, heirs, executors,
trusts, trustees, administrators, agents, fiduciaries, consultants, representatives and assigns of each of
them, in their capacity as such.

“Named Plaintiff’s Claims” means any and all claims, demands, actions, suits, causes of action,
whether class, individual, or otherwise in nature, damages whenever incurred, liabilities of any nature
whatsoever, including costs, expenses, penalties, attorney’s fees, known or unknown, derivative or
direct, suspected or unsuspected, asserted or unasserted in law or equity, which have been, or could
have been, asserted in the Lawsuit.

REQUESTING EXCLUSION FROM THE LAWSUIT
10. May I request exclusion from the Class?
Yes. A form of “Opt Out” Notice is attached to the end of this Notice of Proposed Settlement
and Settlement Fairness Hearing.

11. If I am a Class Member and don’t exclude myself, can I sue Ruidoso or Other
Defendants’ Releasees for the same thing later?

No. Unless you followed the procedure outlined in the Class Notice, you have given up any
right to sue Ruidoso or Ruidoso’s Releasee’s for the claims that the Settlement resolves. If you have a
pending lawsuit against Ruidoso or Ruidoso’s Releasee’s, speak to your lawyer in that case
immediately. You must exclude yourself from the Settlement to continue your own lawsuit against the
Ruidoso or Ruidoso’s Releasee’s.

THE LAWYERS REPRESENTING YOU
12, Do I have a lawyer in this case?

The Court has appointed the law firm of Keleher & McLeod, P.A. as Lead Counsel to represent
Named Plaintiff and all other Class Members in the Lawsuit. If you have any questions about the

proposed Settlement, you may contact Lead Counsel as follows: Kurt Wihl, Esq., or Tina Muscarella
Gooch, Esq., Keleher & McLeod, P.A., P.O. Box AA, Albuquerque, NM 87103 (505) 346.4646.

If you want to be represented by your own lawyer, you may hire one at your own expense.

13. How will the lawyers be paid?

You will not be charged directly for the fees or expenses of Lead Counsel. Instead, Lead
Counsel has been, and will be, paid by Tierra Realty. Tierra Realty will be paid, as part of the
Settlement to recover these costs and fees.

OBJECTING TO THE SETTLEMENT
14. How do I tell the Court that I don’t like the Settlement?



Any Class Member who did not submit a request for exclusion from the Class in connection
with the Class Notice can object to the Settlement or any part of it, and give reasons why the Court
should not approve them. To object, you must send a letter or other filing saying that you object to the
proposed Settlement in Tierra Realty Trust, LLC v. Village of Ruidoso, Civil Action No. D-1226-CV-
2009-00316. Any objection (a) must state the name, address, and telephone number of the person or
entity objecting and must be signed by the objector; (b) must contain a statement of the Class
Member’s objection or objections, and the specific reason(s) for each objection, including any legal
and evidentiary support the Class Member wishes to bring to the Court’s attention; and (c) must
include documents sufficient to prove the objector’s membership in the Class such as a Ruidoso utility
bill. The written objection must be filed with the clerk of the Lincoln County Court and sent to Lead
Counsel and Ruidoso’s Counsel at the addresses set forth below so that the papers are received by the

clerk of the Court and counsel no later than ,201_ :
Clerk of the Court Lead Counsel Ruidoso’s Counsel
Lincoln County Courthouse Kurt Wihl Bryan Evans
PO Box 725 Tina Muscarella Gooch Carla Williams
Carrizozo, NM 88301-0725 Keleher & McLeod, PA Atwood, Malone, Turner & Sabin, PA
PO Box AA PO Drawer 700
Albuquerque, NM 87103 Roswell, NM 88202-0700

Daniel A. Bryant

Bryant Schneider-Cook Law Firm, P.A.
PO Box 2300

Ruidoso, NM 88355-2300

Persons who intend to object and present evidence at the Settlement Hearing must include in
their written objection the identity of any witnesses they may call to testify, and any exhibits they
intend to introduce into evidence at the hearing.

You may file a written objection without having to appear at the Settlement Hearing. You may
not, however, appear at the Settlement Hearing to present your objection unless you have first filed and
served a written objection in accordance with the procedures described above, unless the Court orders
otherwise.

Any Class Member who does not object in the manner provided above will be deemed to have
waived all objections to the Settlement.

15. What’s the difference between objecting and requesting exclusion?

Objecting is simply telling the Court what you do not like about the Settlement. You can object
only if you are a Class Member.

Excluding yourself is telling the Court that you do not want to be part of the Class. If you
exclude yourself, you have no basis to object, because the case no longer affects you. If you did not
exclude yourself, you will be bound by the Settlement and all orders and judgments entered by the
Court regarding the Settlement, regardless of whether the Court accepts or denies your objection.

16. When and where will the Court decide whether to approve the Settlement?
The Court has scheduled a hearing on the proposed Settlement for , 201 at
a.m./p.m., before the Honorable Karen L. Parsons in the Twelfth Judicial District Court, Lincoln
Count, New Mexico. At the Settlement hearing, the Court will consider whether the Settlement is fair,




reasonable, and adequate. If there are objections, the Court will consider them. At or after the
Settlement Hearing, the Court will decide whether to approve the Settlement.

Please note that the date of the Settlement Hearing is subject to change without further notice.
If you plan to attend the hearing, you should check with Lead Counsel to be sure that no change to the
date and time of the hearing has been made.

17. Do I have to come to the Settlement Hearing?

No. Lead Counsel will answer any questions the Court might have but you are welcome to
come at your own expense. If you send an objection, you do not have to come to Court to talk about it.
As long as you mailed your written objection so that it was received by the deadline, it will be before
the Court when the Court considers whether to approve the Settlement. You may also pay your own
lawyer to attend the Settlement Hearing, but attendance is not necessary.

18. May I speak at the Settlement Hearing?

If you are a Class Member, you may ask the Court for permission to speak at the Settlement
Hearing. To do so, you must send a letter or other paper called a “Notice of Intention to Appear at
Fairness Hearing in In re Tierra Realty Trust, LLC v. Village of Ruidoso.” Be sure to include your
name, address, telephone number, and your signature. Your Notice of Intention to Appear must be
filed with the Clerk of the Court and sent to the counsel listed above in the answer to Question 14 so
that it is received by the Court and counsel no later than ,201 . You cannot speak at the
Settlement Hearing if you have asked to be excluded from the Class.

IF YOU DO NOTHING
19, What happens if I do nothing at all?

If you are a Class Member and do nothing in response to this Notice, you will be bound by the
Settlement which means that you will not be able to start, continue, or be part of any other lawsuit or
arbitration against Ruidoso or Ruidoso’s Releasees based on the Named Plaintiff’s Claim in the
Lawsuit.

GETTING MORE INFORMATION

20, Are there more details about the Settlement?
This Notice contains only a summary of the proposed Settlement. The complete terms of the
Settlement are set out in the Settlement Agreement dated ,2014. You may request a copy of

the Agreement in writing to In re Tierra Realty Trust, LLC v. Village of Ruidoso, P.O. Box AA,
Albuquerque, NM 87103. There may be a charge for copying and mailing the Agreement. Copies of
the Agreement may be obtained for free at FILL RUIDOSO WEBSITE HERE.

PLEASE DO NOT CALL OR WRITE THE COURT OR THE OFFICE OF THE CLERK OF
COURT REGARDING THIS NOTICE

Dated:

BY ORDER OF THE TWELFTH
JUDICIAL DISTRICT COURT
LINCOLN COUNTY, NEW MEXICO



OPT-OUT FORM
IN RE VILLAGE OF RUIDOSO LITIGATION
This is NOT a Claim Form. It EXCLUDES you from this Class Action.
DO NOT use this Form if you wish to remain IN the Class Action.

Name of Class Member:

Address:

Street City State Postal Code

Telephone:

Area Code/Phone No. (Ext. if applicable)

Dates of payment Ruidoso residential wastewater and sewage rates:

Address for which such payments were made:

I understand that by opting out, I will not be eligible to receive any benefit that may result from the
settlement of this lawsuit, if there is one. I further understand that by opting out, all personal
representatives, spouses and relatives who on account of a personal relationship to me might assert a
derivative claim will be deemed to have opted out as well.

If you wish to opt out of this Class Action, please check the box below

l:] By checking this box, I affirm that I wish to be excluded from this Class Action.

Date Signed Signature of Class Member or Executor, Administrator or Personal
Representative

To be effective as an election to opt-out of this Class Action, this Form must be completed, signed and sent
by regular mail, postmarked no later than , 20___, to the address listed below.
The consequences of returning this Form are explained in the Notice of Certification of Class Action.

If you choose to opt out, you must mail this Opt-Out Form to Lead Counsel
at the following address, in an envelope postmarked NO LATER THAN
,20__ : KELEHER & McLEOD, P.A.
P.O. Box AA
Albuquerque, NM 87103
Attn: Village of Ruidoso Litigation

4825-7444-5855, v. 1



PROPOSED PUBLISHED NOTICE

A settlement has been preliminarily approved by the Court in a class action lawsuit
involving claims that the Village of Ruidoso set its wastewater and sewer rates improperly high
in violation of state statute and common law in the Twelfth Judicial District Court, Lincoln
County, New Mexico, Cause No. D-1226-CV-2009-00316. The proposed settlement would

resolve a lawsuit in its entirety.

Ruidoso denies any wrongdoing. The Court has not ruled on the merits of Plaintiff's

claims. Rather, both sides agreed to the settlement to ensure a prompt and final resolution.

If you are a past or present residential wastewater and sewer customer of the Village of
Ruidoso from the date of adoption of Village Ordinance Number 2007-11 (November 27, 2011)
through the date of preliminary approval of the Settlement Agreement ( ), you

are a class member.

On , 201 , the Court entered a Preliminary Approval Order that

preliminarily approved the proposed settlement. The Court scheduled a fairness hearing (also
called the "Final Approval Hearing") to decide whether to approve the settlement. The Final
Approval Hearing is scheduled for , 201 , at a.m./p.m.

(Mountain time) at the Lincoln County Courthouse, 300 Central Avenue, Carrizozo, New
Mexico 88301. Please note that this date and time are subject to change, so please check this
website link for developments, or contact us for more information at kw@keleher-law.com or

tmg@keleher-law.com.

To learn more about the terms of the proposed settlement, you should read the Notice.

4815-2088-8607, v. 1

EXHIBIT




