Waste Law Update
A legal perspective on waste law
developments around Australia

Today’s session

Legal
obligations –
practical
overview

Legal
developments

Specific waste
streams

SA, WA and
QLD

Enforcement &
recent cases

Legal Obligations –
Practical Overview
Generation

• Producer/
waste owner
• EPA licence
requirements
• Incidents

Handling &
storage
• Producer/
waste owner
• Person
undertaking
activities
•
•
•
•
•

Sorting
Processing
Re-use
Recycling
Treatment

Transport

Disposal

• Producer/
waste owner
• Transporter
• Transport
certificates
• Vehicle and
driver
licensing

• Direct
beneficial
re-use
• Secondary
beneficial
re-use (and
notification
requirements)

Identify business activities and waste streams
and applicable legal obligations

• Producer/
waste owner
• Land owner/
waste facility
operator
• Offsite v on
site
• Waste facility
• Recycling
facility
• Energy from
waste
• Annual Waste
Report (NSW)

Legal compliance steps
Identify relevant business activities and waste streams,
particularly prescribed industrial wastes/hazardous wastes
Identify legal obligations (arising under environment, planning and
safety laws for each jurisdiction) and seek legal assistance in
developing a bespoke legal register as necessary. Consider
state/territory; federal (import, export, transit of hazardous waste)
and local laws
Develop policies and procedures to ensure compliance.
Pay particular attention to training of employees, contractors,
subcontractors, and site personnel. Consider incident
management protocols and reporting under licences & annual
returns
Audit your compliance systems and seek specialist legal and
consultancy advice as required

Document and retain records of the relevant processes
undertaken (e.g. waste transfer certificates, testing of wastes
etc)

Key developments
(& refresher!)
VIC - Regulator and key legislation
Environment Protection Authority (EPA) and Department of Environment, Land, Water & Planning
(DELWP)

Environment Protection Act 1970
Environment Protection (Industrial Waste Resource) Regulations 2009
Waste Management Policies
Industrial Waste Resource Guidelines (IWRG)

Recent cases, new laws and trends
•

Recommendations from the Ministerial Advisory Committee Inquiry into EPA signals a move to
restructuring offences and increasing enforcement (including by third parties). Specific waste
reform may include the reform of the Prescribed Industrial Waste levy and associated regulatory
framework for transport, storage and disposal of hazardous waste, to reduce incentives for illegal
dumping.

•

Victorian Organics Resource Recovery Strategy & energy from waste

•

Tyre storage of more than 40 tonnes or 5,000 is now a scheduled activity under the Environment
Protection (Scheduled Premises and Exemptions) Regulations 2007. They require an EPA works
approval before they are built or modified and an EPA licence to operate. Formerly this was
contained in an interim WMP.

Key developments
(& refresher!)
NSW - Regulator and key legislation
Environment Protection Authority (NSW EPA)

Protection of the Environment Operations Act
Protection of the Environment Operations (Waste) Regulation 2014

Recent cases, new laws and trends
•

EPA v Terrace Earthmoving PL (No 3) [2016] NSWLEC 50

•

NSW EPA proposes amendments to the Protection of the Environment Operations (Waste) Regulation
2014 for new minimum standards for the construction and demolition waste sector. See also, Civil
Construction Market Pilot Program

•

PFAS compounds now classified as emerging contaminants

•

NSW EPA proposes strategies to improve air quality – relevant to the waste sector – draft consultation
paper “Clean Air for NSW” with submissions due by 20 January 2017

•

From 1 March 2015 waste consignors and transporters must use an online tracking system for interstate
transport of waste

Specific wastes
Organics
Waste water

Waste liquids

Demolition and
construction waste,
including clean fill
Soil and
contaminated soils

PFAS
Electronic/
electrical waste
Asbestos

South Australia
Regulator and key legislation
Environment Protection Authority (EPA SA)

Environment Protection Act 1993
Environment Protection Regulations 2009
Environment Protection (Waste to Resources) Policy 2010

Recent cases, new laws and trends
• Environment Protection (Waste Reform) Amendment Bill 2016 proposes amendments to the
Environment Protection Act 1993 to address illegal dumping and tighten controls on waste in South
Australia.
• Would allow the EPA to impose or vary a condition on an environmental authorisation (such as a
licence) imposing a maximum allowable stockpile limit at any time if the EPA considers it
necessary to promote the circulation of materials through the waste management process.
Continued stockpiling in excess of that maximum allowable amount will trigger the offence
provisions for unlawful disposal of waste.
• A person will be able to apply to the EPA for a declaration that a specified matter constitutes an
approved recovered resource and therefore does not constitute waste.
• The powers of authorised officers will be significantly expanded in relation to entry to premises,
for the purpose of identifying, tracking or monitoring waste, including the illegal dumping of
waste, using technology such as GPS tracking; and changes to enable entry to premises on
which there is construction, demolition, excavation or other earthworks, or works to prepare for
those activities
• New guideline on Wastewater treatment plants and the South Australian planning system
• Nuclear waste disposal facility proposal

Western Australia
Regulator and key legislation
Department of Environmental Regulation (DER)

Environmental Protection Act 1986 and Waste Avoidance and Resource Recovery Act 2007
Waste Avoidance and Resource Recovery Levy Act 2008 and Waste Avoidance and Resource Recovery
Levy Regulations 2008

Recent cases, new laws and trends
• Eclypse Resources Pty Ltd v The State of Western Australia (No 4) [2016] WASC 62
• All waste to landfill including clean fill is subject to the levy. Costs for disposal will increase and
landfill operators that are audited and found not to comply are at risk of a statutory penalty
• Amendments to the Waste Avoidance and Resource Recovery Regulations 2008) and the Waste
Avoidance and Resource Recovery Levy Regulations 2008. The amendments came into force on 1
July 2016.
• Consultation on further amendments to the Waste Avoidance and Resource Recovery Regulations
2008 to require annual reporting to the WA Waste Authority and record-keeping of waste and
recycling data by local governments, waste recyclers and licensees of major regional landfills. The
proposed amendments will require liable entities to report data to the Waste Authority for the
previous financial year by 1 October each year. Liable entities will also be required to keep records to
demonstrate that the entity has complied with its reporting obligations and to enable auditing by DER.

Queensland
Regulator and key legislation
Department of Environment & Heritage Protection (DEHP)

Environmental Protection Act 1994
Environmental Protection Regulation 2008
Waste Reduction and Recycling Act 2011
Waste Reduction and Recycling Act 2014

Recent cases, new laws and trends
•Changes to the beneficial re-use regime commenced on 8 November 2016 with the coming into force
of Environmental Protection and Other Legislation Amendment Act 2014. The beneficial reuse provisions
in Chapter 8 of the Waste Reduction and Recycling Act 2014 are replaced (these deal with when and
how waste ceases to be ‘waste’ and can be used as a resource). General approvals for beneficial use are
to be replaced by ‘end of waste codes’. Specific approvals for beneficial use are to be replaced by ‘end
of waste approvals’.
•The Queensland Government has gazetted the Waste Reduction and Other Regulation Amendment
Regulation (No. 1) 2016. The purpose of the regulation is to further amend the Environmental Protection
Regulation 2008 and the Waste Reduction and Recycling Regulation 2011
•a new draft standard for environmentally relevant activity (ERA) 57 – Regulated waste transport. The
new ERA standard developed by DEHP contains new eligibility criteria and standard conditions for ERA
57
•new Connect service will enable businesses to manage online their contact details and business
information, to submit applications, make payments, lodge waste transport certificates and view annual
return information.

Recent cases &
enforcement
VIC – November 2016 - A company has been fined $30,000 for illegally accepting and storing
industrial waste without a licence at a disused quarry site. The company was also ordered to
pay $142,000 in court costs.
NSW – October 2016 - A council was fined $45,000 for unlawful transport of waste and use of
land as a waste facility, and its consultant was fined $16,000 for supplying false and
misleading information about the composition of the waste.
NSW – May 2016 – Terrace judgment
NSW – September 2016
•An environmental consulting firm has been fined $16,000 for providing a report with
false statements about waste characterised as excavated natural material. A waste
processing facility has also been fined $15,000 for providing false information and
unlawfully transporting waste.
•An illegal waste facility has been fined $37,500 for storing more than 65,000 tonnes of
waste including asbestos and general solid waste.
•A company has been fined $15,000 for sand extraction at a quarry without holding an
environment protection licence.
SA – April 2016 – man convicted and fined in the SA Environment, Resources and
Development Court. guilty to two counts of unlawful disposal of waste was fined $7,200 and
ordered to pay $800 in costs, in addition to $160 for a Victims of Crime Levy.
QLD – 55 enforcement actions in 8 months including: fining a company more than $11,000 for
illegally storing regulated waste oil and other hydrocarbons and fining an individual $2,277 for
illegally transporting asbestos-containing material
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