ENVIRONMENT
EXPRESS 2017
Your summary of the key contemporary
legal risk issues in the planning and
environment space

WELCOME TO ENVIRONMENT EXPRESS 2017

I know that keeping regulators, community, stakeholders and investors happy, can
be a tough challenge, whilst accomplishing your strategic goals requires a clear
understanding of the key issues, pragmatism and judgement.
Environment Express is designed to provide both clarity on the issues and practical
tips to help you with environmental risk management.
I’ve reflected upon recent cases, emerging industry challenges and regulatory
changes to tease out the most significant risks for organisations this year.
Feel very free to use the issues index as a starting point for assessing which issues
are relevant to your organisation. If any issues resonate with you or you have an “Ah
ha” moment and would like some help managing an environmental or planning issue,
please get in touch. Or why not book me in for an executive briefing tailored to the
specific issues relevant to your organisation?
I love working with clients in an accessible and collaborative way. If this sounds
appealing, please check out my services at: www.guthrie-legal.com
Kind regards and happy reading,

Gabrielle Guthrie
Principal
Guthrie Legal

Call: +61 450 266 779
Contact: gabrielle@guthrie-legal.com
Connect: www.linkedin.com/in/gabrielleguthrie
Collaborate: www.guthrie-legal.com
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1 ENCROACHMENT: PROTECTING YOUR SITE

‘Residential encroachment’ is arguably the most significant risk for industry in 2017. The term refers
to when residential properties are built close to existing industrial and commercial sites. Potential risks
of encroachment include tougher environmental controls being imposed on existing facilities, possible
disputes between a facility and its neighbours and an increased risk of regulatory enforcement.
Whereas in the past, if tensions arose between site operators and their neighbours, a company could
buy out neighbouring land owners to proactively create a buffer, rising land prices mean that this is
no longer a commercial option. New strategies are needed to protect sites, not only to keep the door
open to future development, but in some cases, in order to continue operating.
It isn’t just ‘new’ residential development that is threatening business-as-usual operations.
Existing neighbours are becoming more aware of the regulatory regime and legal options for redress.
Industry needs to take its future in its own hands. The costs and risks of inaction are significant.

TIPS FOR HOW TO MANAGE THIS RISK
•

Undertake a planning review for your site(s) and its surroundings.

•	Develop a planning strategy to protect the site. At its most basic, this
might include a monitoring protocol for re-zoning/development/building
applications and an engagement strategy for liaising with planning
decision-makers. Ensure that you are proactive in identifying proposals
that could affect your business.
•	Consider making a re-zoning proposal to achieve buffer protections.
There have been some great recent success stories of organisations
using strategic planning to protect their sites for the long term.
•	Undertake a risk review of the critical environmental issues relevant to
operational and development goals for the site, particularly noise, dust
and odour. Be mindful that encroachment is likely to expose any noncompliance with environmental obligations. Remember that environmental
risks are legal risks, so always seek legal advice before embarking on any
site audit or investigations.
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2 LACK OF CLARITY IN PLANNING AND ASSESSMENT PROCESSES

Getting a development project off the ground and smoothly progressed is a major risk for many
organisations. Two critical reasons that projects suffer delays, or aren’t delivered, are a failure to
understand the proper planning, development and environmental impact assessment process that
should apply and inadequate consultation. “Fast-tracking”; lack of transparency in the legal process;
and the rapid assessment of impacts, far from speeding up a project, often result in more agitation
(from community, neighbours, and regulators), delay and cost.
Irrespective of the project size, whether your organisation is developing a small building, or a new
infrastructure network, understanding the legal process for planning and environmental assessment,
and having meaningful consultation on project impacts is critical to effectively managing risk. At a time
when communities, individuals and non-governmental organisations are more sophisticated then ever,
more aware of their rights and more open to legal avenues of redress, effective project development
in 2017 necessitates open and clear project processes underpinned by legal advice.

TIPS FOR HOW TO MANAGE THIS RISK
•	Before starting a development project (or responding to one), ensure that
you understand the specific legal process for assessment and approval
that will apply. Be clear on the time line, the decision-maker(s), the stages
of assessment, and the points in the process that may be open to legal
challenge.
•	Ensure that specific legal advice is sought on project risks, as it is not just
statutory processes (e.g. merits appeals) that can result in legal action.
•	Identify both the stakeholders likely to be affected and the project impacts.
Make consultation your priority. If procurement arrangements allow, provide
for a consultation process to shape a better outcome through design
change. The best ideas can come from working with, not against,
stakeholders.
•	Go to the right experts at the start and use their expertise on the project.
Weak experts, or poor consideration of issues may undermine the project
in the long run.
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3 ENVIRONMENTAL COMPLIANCE AND LEGAL LIABILITY

It shouldn’t be a shock to anyone, but so often it is. Directors and senior managers are personally liable
for the environmental offences of their organisations under state and territory law. Relevantly, there
is now an emerging additional risk for director liability under Federal corporations law. It’s a compelling
reason to ensure that your organisation’s environmental management is ship shape. Add to that the
potential cost and inconvenience of being embroiled in a regulatory investigation or prosecution, and
the reputational impacts of enforcement and it just makes good sense to focus on environmental
compliance and to close out those difficult issues in 2017.
From a legal perspective there are two very dangerous approaches to avoid. The first is the “do nothing”
approach. The second, is the well intentioned, but equally problematic, “high investment, low follow
through” approach where an organisation starts assessing and documenting its risks, but then for some
reason fails to take action to resolve them. To properly minimise risk you need to develop and follow
through on a realistic compliance plan.

TIPS FOR HOW TO MANAGE THIS RISK
•	Make sure the basics are in place. Identify your environmental risks and
legal obligations, and then implement policies and procedures to manage
those risks.
•	Train your people! It can never be overstated how essential this is. Training
for your personnel, from site staff, to executives and board members is
an integral component of effective environmental compliance. It is also
likely to be viewed by the EPAs as a key aspect of a legal defence (where
one applies) as it contributes to demonstrating that “all reasonable steps”
were taken or “all due diligence” was taken to prevent the commission
of an environmental offence. In my experience most incidents happen
because a site operator didn’t know the rules. A classic example is that
they didn’t know that they “weren’t supposed to switch off that pump”.
But just as relevantly, senior executives and directors need to be clear
on environmental risk management in order to properly minimise risk and
personal liability.
•	Don’t bury your head in the sand. Tackle non-compliance/nonconformities and risk issues through a sensible compliance strategy. Often,
this will require some legal advice on a specific issue, but even if it doesn’t,
an experienced lawyer can help you minimize risk, especially when you are
working through issues which require engagement of outside consultants.
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”

We are seeing more prosecutorial and
enforcement activity from all state environment
regulators in Australia. Don’t be fooled by
the seemingly “small” penalties that some
corporations pay. These do not address the
far greater legal defence costs and wasted
management time dealing with regulatory
enforcement.

”
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4 CONTAMINATION

Contamination, whether it be soil or water, is usually the biggest environmental issue in any property or
corporate transaction from a cost and risk perspective. Accordingly, the buying, selling, and developing
of, contaminated sites, attracts a lot of legal commentary. Several significant cases from 2015/16
illustrate how liability for contamination remains such a complex issue1.
To only think about contamination issues in a transaction or development context, is to seriously
underrate the more pervasive risk of dealing with contamination on an ongoing basis.
In my view, management of contaminated sites on a long-term basis, rather than simply during a
transaction or development, presents a significant risk. Too often, organisations don’t understand
what they should be doing to manage contamination issues effectively and minimise their liability.

TIPS FOR HOW TO MANAGE THIS RISK
•	Organisations that own or occupy sites (and former sites), need to be
aware of contamination liability and manage risk accordingly. Businesses
engaging in industrial or commercial uses of land should focus on
contamination risk, as should local and state government and other
organisations with large property portfolios. Be aware that even at a site
with an apparently benign current land use, there may be unseen historical
risk and even though a site itself might not have been used for a polluting
use, neighbouring sites may expose your property to risk.
•	Consider creating a database or register of sites within your organisation’s
current and former ownership and occupation that may be contaminated
(a contaminated sites register). If resources permit, consider undertaking
a strategic risk assessment of the sites in your portfolio, taking into account
current contamination and site specific risks, to inform your management
and remediation plans. Given emerging case law, and the risk of litigation
associated with contaminated sites, seek legal assistance prior to engaging
external consultants in order to minimise legal risk. Depending on the
scenario, legal input may assist in scoping assessment work and also
protect documents under the doctrine of legal professional privilege.
•

If you are aware of contamination, or you become aware of it in the course
of your operations, ensure that you understand and comply with any legal
notification requirements. The legal system is incredibly inconsistent in
Australia, with different states and territories adopting different notification
requirements and different registers collating such information. Carefully
consider concurrent legal obligations, such as duties to site personnel
under health and safety laws, and under lease or licence agreements.

Metropolitan Fire and Emergency Services Board v Yarra City Council & Ors [2015] VSC 773; Winky Pop Pty Ltd v Mobil Refining Australia
Pty Ltd [2016] VSCA 187
1
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5 CORPORATE RESTRUCTURES AND PERSONNEL CHANGES

2017 is expected to see an upswing in mergers and acquisitions, as well as corporate restructures in the
Australian market. There are also signs of renewed focus on environmental risks, with businesses hiring
new environmental and EHS managers.
If you are new to an environment management role, or have (or will soon have) a new organisational
structure (i.e. different parent or subsidiary companies, different operational divisions), it is incredibly
important to manage environmental risk effectively during and after the transition.
Environment managers need to get up to speed quickly to understand their organisation’s risk landscape.

TIPS FOR HOW TO MANAGE THIS RISK
•	If you are in a management position where you can influence the direction
of the organisation on environmental matters, personal liability means you
need to promptly identify major risks and then start discharging your legal
duties with regard to the organisation’s legal compliance.
•	Get support if you need it from your legal team or external advisers. Check
out the recommendations from issue 3 above and implement them where
necessary.
•	Consider how to deal with inherited documents and policies as new ones
are developed.
•	Ensure adequate communication of new policies to personnel and
contractors, and appropriate archival of outdated compliance documents.
From a legal perspective, documents can provide evidence on an
organisation’s “state of knowledge”, so document management is critical
in any transition.
•	Keep track of new and emerging risk issues and consult your legal advisers
if new matters are discovered after acquisition.
•	Ensure directors and senior executives receive a timely briefing after any
corporate reorganisation to ensure that they understand the environmental
risks and liabilities of any new operations or entities.
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6 NETWORKED OPERATIONS AND MULTIPLE SITES

Networked operations and organisations with multiple or interconnected sites encounter special
challenges in environmental management. Covering geographically large areas and diverse
environments, sometimes spanning public and private land (leased or owned), and very much
in the public eye, these operations are often at the coalface of environment and planning issues.
Almost every conceivable environmental risk issue can arise in some form. Whether it be dealing
with the complexity of legacy contamination within infrastructure corridors, noise emissions, native
vegetation and biodiversity, or NGERs reporting; effective environmental risk management requires
consideration of the unique risks for your organisation.
Environmental management in a networked operation or in an organisation with multiple sites
requires a sophisticated and comprehensive approach.

TIPS FOR HOW TO MANAGE THIS RISK
•	Ensure that when developing and implementing environmental strategies
you give community, neighbours and governmental stakeholders prominent
consideration.
•	Pay particular attention to management of contractors (and sub-contractors)
and the activities occurring at the different sites.
•	Reflect on whether the prioritisation of risk and allocation of environmental
management resources correlates with the land tenure, contracting
arrangements and stakeholder risks identified across the different sites
in your network or portfolio.
•	Seek external legal advice to assist you formulate and implement specific
management approaches, tailored to your unique circumstances.
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7 ENVIRONMENTAL INCIDENT RESPONSE

Environmental incidents such as pollution events and unlicensed discharges are major regulatory risk
creators. They can result in criminal offences and licence breaches, and will often trigger legal notification
requirements. In fact, some of the highest fines under environmental laws (up to $2 million in NSW) are for
failing to report pollution incidents
But what about other types of environmental breach, such as clearing of protected vegetation? It is not just
the classic pollution incidents that can cause problems. Heritage and biodiversity legislation, for example,
can also carry notification obligations.
Whatever your organisation’s activities, it is imperative to have an incident response protocol tailored to
the things that might actually go wrong in your specific operations. It won’t turn back time. But it will ensure
that you deal with incidents in the best possible way. Swiftly, lawfully, and minimising your liability and
reputational risk.
Regulatory intervention and enforcement risks are greatest when an organisation either doesn’t have,
or doesn’t properly implement, an incident response protocol. As a consequence, those responsible may not
realise that an incident has occurred or that it must be reported. Don’t wait for a neighbour or community
member to complain to the EPA or risk an incident first coming to EPA’s attention during a site visit.

TIPS FOR HOW TO MANAGE THIS RISK
•	Create, update and implement an incident response protocol. Make sure
that relevant personnel understand what constitutes an “incident”, who is to
be notified internally and identify who is responsible for making any external
notifications to regulators.
•	Seek legal advice promptly after an incident comes to your attention in
order to manage liability (including the identification of offences and any
relevant defences) and make legal notifications as necessary.
•	Be aware that some legal defences, such as emergency defences, are only
available for a short time after an incident. You might not be able to invoke
a defence if you delay in seeking advice.
•	Don’t get too caught up in “classifying” an incident internally. Whilst it might be
helpful in some cases to direct internal reporting and management,
the bottom line is that a legal assessment needs to be made about the
nature of the incident, any potential offences, and specific notification
requirements.
•	Communication is key. Make sure your team understands the incident
response protocol and their important role in identifying and reporting
incidents. Consider whether contractors need to be briefed on your
incident response protocol.

Guthrie Legal | 11

8 CONTRACTORS

Modern procurement, particularly in the project and infrastructure sectors, means working with
contractors during project delivery and ongoing operations. Organisations that engage contractors to
undertake works at their sites, on their assets, or on their projects, need to be cognisant of the particular
risks associated with environmental liability arising from contractors. Similarly, contracting service
providers, need to understand their legal position and obligations.
All too often, there is a mis-match between the legal position adopted in commercial contracts and
the true legal position articulated by environmental statutes and the courts. This can lead to confusion
over which party has management of, and liability for, environmental matters, which in turn can
lead to possible duplication; or a vacuum of effective management (if neither party undertakes their
obligations); or a piecemeal management approach. All of which amounts to an increased risk profile.

TIPS FOR HOW TO MANAGE THIS RISK
•	Seek to understand your commercial agreements. Obtain current copies
of contracts and review the clauses relating to management action
and environmental obligations. Some contracts contain really useful
management tools, such as processes for review and approval of contractors’
policies and procedures. If no contractual processes exist, consider
what level of scrutiny and reporting you require from your contractors
commensurate with the risk and your liability.
•	If in doubt, seek legal advice on your organisation’s legal position
and obligations.
•	Ensure that incident management and regulatory reporting are given
special attention when managing contractors. It is important that the
parties understand who is responsible for managing an environmental
incident and making regulatory notifications. Ideally, put in place an incident
response protocol with arrangements for notifying each other of regulatory
communications, including things like regulator site visits and spot checks.
•	Be mindful that different states and territories adopt different legal
management and control tests. A one-size-fits-all approach won’t work
with contractor management.
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”

Don’t be put off by the complexity of your
commercial arrangements. Ensure that you
understand your organisation’s management
obligations and liability so you can put the
right systems in place to minimise risk.

”
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9 DOCUMENT CREATION AND RETENTION

As environment managers know, there are a raft of key documents that are essential for compliance.
From the risk register and legal obligations register (or some hybrid), to corporate policies, to sitespecific environmental management plans and procedures. For most organisations, there are also
likely to be a large number of other documents such as internal investigation and assessment reports;
incident reports; internal and external audit reports; health, safety and environment meeting reports,
to name but a few.
All these documents attract risk. Documents, whether electronic or hardcopy, are potentially evidence.
Evidence that points to a state of knowledge of people in an organisation, which can be imputed onto
the organisation itself.
In addition, documents may carry reputational and/or legal risk, if the audience of the document were
to change (for example, if a document were to be leaked) or poor records management meant that the
document could only be considered out of its proper context.

TIPS FOR HOW TO MANAGE THIS RISK
•	Consider how and where documents that relate to environmental matters
are retained and archived, particularly documents relevant to former and
current sites, activities, and corporate structures. Personnel may change
and institutional knowledge may disappear. Environmental risks remain
though, so knowing where to find information is critical.
•	Ensure that those responsible for preparing compliance documents
understand the need to focus on facts and accurate information rather
than speculation or opinion (as appropriate). Always consider the
distribution and audience of documents.
•	Make sure that your team understands the principle of legal professional
privilege, when and how it applies. Be aware that if legal advice is needed
on liability, then lawyers ought to brief any consultants that are engaged
to provide environmental reports in order to maintain legal professional
privilege in the reports.
•	Audit and assessment documents (internal and external) should warrant
extra scrutiny and always be properly scoped.
•	Before embarking on any voluntary assessment or audit of a specific
environmental matter, consider whether it would be beneficial to use
a statutory process (where available). Most jurisdictions have a protected
process for voluntary investigation, in which the risk of prosecution by state
regulators is minimised if legal breaches are discovered as a result of the
voluntary investigation.
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10 ENGAGEMENT WITH, AND REPORTING TO, REGULATORS

Effective engagement with regulators is a key issue for 2017. As state and territory environmental
regulators continue to increase their enforcement activities, it should come as no surprise that year on
year regulators are becoming more active in field operations, such as undertaking site visits, spot checks,
and planned inspections.
Whether you have regular interactions with your regulators or have not had a visit in a decade, effective
liaison with regulators is important and can have a big impact on environmental management.
Making sure your teams understand how best to interact with regulators is vital.
Regulatory reporting to environmental regulators is also a continuing risk issue. It is essential for those
organisations that are required to provide information, such as Annual Returns (or APS in Victoria),
NPI reports, and NGERs reports, that they always do so with an eye to risk.

TIPS FOR HOW TO MANAGE THIS RISK
•	Ensure that your personnel and management chain understand who the
relevant regulators are for your organisation (state, federal and local), what
their powers are and how to engage with them on site, particularly in an
environmental incident scenario. Run specific training tailored to regulator
interactions, being mindful of risk issues associated with matters such as
obstruction of officers and provision of documents and information.
•	As many regulators nationally are moving to a more risk-based enforcement
approach, you need to be mindful that actions at one site could attract
regulatory scrutiny at another site. So if your organisation has multiple sites,
even if in multiple jurisdictions, develop a central internal system for sharing
relevant information about regulator interactions and enforcement issues.
•	Scrutinise deadlines for regulatory reporting and develop internal procedures
for collation of information, verification and sign off of reporting.
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Disclaimer
This publication is intended to provide commentary and general information, which is not
intended to be relied upon as, nor to be a substitute for, specific legal professional advice.
No responsibility for the loss occasioned to any person acting on or refraining from action
as a result of any material published can be accepted. Formal legal advice should always
be sought on matters of interest arising from this communication.
Copyright Guthrie Legal 2017
Liability limited by a scheme approved under Professional Standards Legislation
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