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Contemporary risk
landscape
Changing risks and expectations
• Environmental regulators – risk based enforcement and risk based
licensing/administration
• Community expectations
• Compliance and risk functions within organisations –
consolidation of internal expert functions and tertiary qualified
specialists
• Environmental NGOs, community groups, individuals

Sources of risk
Environmental
risk
• Risks to the
environment or
human health
(workers, others)
from activities or
development
• Risks from the
environment
(contamination;
flood; fire;
climate change)

Legal risk
• Regulatory risk
associated with
non-compliance
with applicable
laws (note
monitoring or
reporting
breaches)
• Criminal liablity
for corporation
• Derivative
liability for
directors and
managers
(subject to due
diligence
defences)
• Contract risk
associated with
contractual
obligations
• Tortious risk
associated with
duties of care
(negligence,
nuisance, and
trespass)

Reputational
risk
• Social licence
• Environmental
litigation by
NGOs/individuals
• Ability to win
contracts
• Damage to brand
• Reputation with the
regulator
• Ability to source
equity capital

All areas of risk require consideration

Financial risk
• Costs of
compliance
• Costs of defence
• Costs of business
interruption and
ongoing
management
• wasted personnel
and management
time
• fines, penalties,
court orders,
damages
• Impacts on
individuals

Personal liability of
directors and
managers
• Derivative liability across
almost all pollution and
environmental harm (liable
for offences of corporation)
• Can be prosecuted in addition
to or instead of corporation

Hemmings J in SPCC v Kelly (1991):
‘due diligence ... depends on the circumstances of
the case, but contemplates a mind concentrated on
the likely risks. The requirements are not satisfied
by precautions merely as a general matter in the
business of the corporation, unless also designed
to prevent the contravention. Whether a
defendant took the precautions that ought to have
been taken must always be a question of fact and,
in my opinion, must be decided objectively
according to the standard of a reasonable man in
the circumstances. It would be no answer for such
person to say that he did his best given his
particular abilities, resources and circumstances.’

Due diligence / all reasonable steps defence

Compliance steps
Identify risks and obligations
• Specific not generic
• Common approach is to
develop an aspects/impacts
register
• May include a legal obligation
register

Compliance steps
Implement and train
• Develop plans, procedures
and protocols to
manage/control/plan in
relation to the aspect of risk
identified consistent with
legal requirements
• Develop and implement
tailored training to employees
and contractors (and
potentially visitors)

Compliance steps
Audit / test
• Develop test criteria
• In house v external
• Risk manage the process –
consider legal professional
privilege or voluntary
environmental audits

Compliance steps
Respond – Incidents and non-compliance
• Be prepared in advance
• Incident response protocol
and training of personnel in
advance
• Crisis management &
External communications

Compliance steps
Engage
• Regulatory reporting
• Sustainability reporting
• Social media
• Importance of document
management systems

Governance steps:
Board level actions
Plan the direction of environmental responsibility
•

culture, values, performance standards and corporate citizenship.

•

To agree on a policy, officers, including boards and directors will
need to be aware of, and understand the significant environmental
risks faced by their organisation.

•

Environmental performance should appear regularly on the agenda
for board meetings.

•

The chief executive officers can give the clearest visibility of
leadership, but some boards or management teams may find it useful
to name one of their number as the environmental ‘champion’.

•

The attendance at the board meetings of the environmental manager
can be a strong signal that the issue is taken seriously and that its
strategic importance is understood.
Setting targets helps define what the board is seeking to achieve.

•

Your organisation’s environmental responsibility – leadership actions for company directors and officers – EPA
Victoria Publication Number 1526, April 2013

Governance steps:
Board level actions
Deliver environmental performance
officers, including members of the board should ensure that:
• they acquire and keep up-to-date knowledge of environmental
matters that effect the organisation
• the management of environmental issues is preventative,
adequately resourced and properly implemented
• they gain an understanding of the nature of the operations of the
organisation and of the hazards and risks associated with those
operations
• they consider the environmental implications of introducing new
processes, plant or practices.
Your organisation’s environmental responsibility – leadership actions for company directors and officers – EPA
Victoria Publication Number 1526, April 2013

Governance steps:
Board level actions
Monitor environmental performance
The board and senior officers should ensure that:
• a systematic internal reporting system exists to ensure that information about
environmental hazards and unsafe practices is promptly conveyed to senior
management and acted on
• company officers report back to the board on the operation of the environmental
management system and issues are reported in a timely manner
• employees and officers, including directors, react personally and immediately
upon becoming aware of any system failures
• appropriate weight is given to reporting both preventative information and
incident data
• periodic audits of the effectiveness of management structures and risk controls for
environmental performance are conducted
•

the impact of changes such as the introduction of new procedures, work processes or any
major environmental failure is reported to the board as soon as possible

•

there are procedures to implement new and changed legal requirements and to consider
external developments and environmental innovations relevant to the industry.
Your organisation’s environmental responsibility – leadership actions for company directors and officers – EPA
Victoria Publication Number 1526, April 2013

Governance steps:
Board level actions
Review environmental performance
The board and senior officers should review environmental
performance at least once per year. The review process should:
•

examine whether the environmental policy reflects the organisation’s current
priorities, plans and targets

•

examine whether risk management and other environmental systems have
been effectively reporting to the board

•

report environmental incidents, notices issued by EPA Victoria, results of
environmental audits etc.

•

identify and address any weaknesses in the environmental management
systems

•

consider immediate reviews in light of environmental and pollution incidents

•

if the organisation’s premises is licensed by the EPA, report on any licence
compliance issues
Your organisation’s environmental responsibility – leadership actions for company directors and officers – EPA
Victoria Publication Number 1526, April 2013
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the loss occasioned to any person acting on or refraining from action as a result of any material published can be accepted.

