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Key laws and policies - definitions
National Environment Protection (Assessment of Site Contamination) Measure 1999
CTH

Contamination means the condition of land or water where any chemical substance or waste has been added
as a direct or indirect result of human activity at above background level and represents, or potentially
represents, an adverse health or environmental impact.
Environment Protection Act 1970, s45(1).

VIC

NSW

QLD

WA

SEPP (Prevention and Management of
Contamination of Land) (No. S95 Gazette
4/6/2002) (Vic), s32: Definition of ‘Polluted
Land’.
Contaminated Land Management Act
1997, s5
State Environmental Planning Policy No.
55 - Remediation of Land and the
Managing Land Contamination - Planning
Guidelines

Environment Protection Act 1994 Schedule
4: Dictionary.

Contaminated Sites Act 2003
s4: Meaning of ‘contaminated’;

SA

Contaminated Land Management Act 1997,
s5

TAS

Environment Management and Pollution
Control Act 1994

ACT

Environment Protection Act 1997 (ACT), s4.

NT

Waste Management and Pollution Control Act
1999, s4: Interpretation; S14: Duty to notify of
incidents causing or threatening to cause
pollution.

Overview
VIC

Polluted land means condition of the land is so changed as to make or be reasonably expected to make the land or the
produce of the land—
a) noxious or poisonous;
b) harmful or potentially harmful to the health or welfare of human beings;
c) poisonous, harmful or potentially harmful to animals, birds or wildlife;
d) poisonous, harmful or potentially harmful to plants or vegetation;
e) obnoxious or unduly offensive to the senses of human beings; or
f) detrimental to any beneficial use made of the land.

Contamination of land … means the presence in, on or under the land of a substance at a concentration above the
concentration at which the substance is normally present in, on or under (respectively) land in the same locality, being a
presence that presents a risk of harm to human health or any other aspect of the environment.
Contaminate . . . means to cause such contamination.
NSW

However, land is not, for the purposes of this Act, contaminated land:
(a) merely because in any surface water standing or running on the land a substance is present in such a
concentration, or
(b) merely because of the presence of a substance prescribed by the regulations, or
(c) in circumstances prescribed by the regulations.
Land may . . . be contaminated land even if it became contaminated partly or entirely by the migration of contaminants
into, onto or under the land from other land.

Contaminated land means land contaminated by a hazardous contaminant.

QLD

Hazardous contaminant means a contaminant, other than an item of explosive ordnance, that, if improperly treated, stored,
disposed of or otherwise managed, is likely to cause serious or material environmental harm because of—
(a) its quantity, concentration, acute or chronic toxic effects, carcinogenicity, teratogenicity, mutagenicity, corrosiveness,
explosiveness, radioactivity or flammability; or
(b) its physical, chemical or infectious characteristics.
Environmental harm is defined by EP Act 1994 (Qld), S14.
Material environmental harm is defined by EP Act 1994 (Qld), s16.

Overview
WA

Contaminated, in relation to land, water or a site, means having a substance present in or on that land, water or site at above
background concentrations that presents, or has the potential to present, a risk of harm to human health, the environment or
any environmental value.

However, land, water or a site, or land, water or a site of a prescribed class or description, is not contaminated where the
regulations so provide.
Site means an area of land and includes — underground water under that land; and surface water on that land

SA

Site contamination exists at a site if—
(a) chemical substances are present on or below the surface of the site in concentrations above the background
concentrations (if any); and
(b) the chemical substances have, at least in part, come to be present there as a result of an activity at the site or
elsewhere; and
(c) the presence of the chemical substances in those concentrations has resulted in—
i.
actual or potential harm to the health or safety of human beings that is not trivial, taking into account current or
proposed land uses; or
ii.
actual or potential harm to water that is not trivial; or
iii. other actual or potential environmental harm that is not trivial, taking into account current or proposed land
uses.
Environmental harm is caused by the presence of chemical substances—
a) whether the harm is a direct or indirect result of the presence of the chemical substances; and
b) whether the harm results from the presence of the chemical substances alone or the combined effects of the
presence of the chemical substances and other factors.
Site contamination does not exist at a site if circumstances of a kind prescribed by regulation apply to the site.

Contamination means the condition of land or water where any chemical substance or waste is above background level and
can result from current or historic land uses.
TAS

Contamination can represent, or potentially represent, an adverse health or environmental impact which may require
assessment, management and/or remediation to ensure land is suitable for its current or intended use.

Overview

ACT

Contaminated, in relation to land, means the presence in, on or under the land, or a building or structure on the land, of a
substance at a concentration above the concentration at which the substance is normally present in, on or under land, or a
building or structure on land, in the same locality, if the presence causes, or is likely to cause either or both of the following:
(a) a risk of harm to human health;
(b) a risk of environmental harm.

Land may be contaminated even if it became contaminated partly or entirely by the migration of contaminants into, onto or
under the land from other land.
However, land is not contaminated only because in any surface water standing or running on the land a substance is present
in a concentration above the concentration at which the substance is normally present in, on or under land, or a building or
structure on land, in the same locality.

Contaminated land means where, in relation to land:
(a) an incident occurs in the conduct of an activity; and
(b) the incident causes, or is threatening or may threaten to cause, pollution resulting in material environmental harm or
serious environmental harm.
(Definition drawn from duty to notify, WMPC Act 1999 (NT), S4)
NT

Pollution means:
(a) a contaminant or waste that is emitted, discharged, deposited or disturbed or that escapes; or
(b) a contaminant or waste, effect or phenomenon, that is present in the environment as a consequence of an emission,
discharge, deposition, escape or disturbance of a contaminant or waste.

The terms contaminant, waste, environmental harm, material environmental harm and serious environmental harm are
defined in the WMPC Act 1999 (NT).
Land includes water and air on, above or under land.

Who are the regulators?
Department of Environment
and Heritage Protection
(DEHP)

EPA NT

Environment Protection
Authority (EPA), now
part of the Department of
Environment and Conservation
NSW

Department of Water and
Environmental Regulation
(formerly DER)

Environment
Protection
Authority

EPA Victoria

Environment Protection
Authority SA
EPA Tasmania

Public registers

VIC

Priority Sites Register

NSW

Contaminated Land Record

QLD

Environmental Management Register
(EMR) and Contaminated Land Register
(CLR)

WA

Contaminated Sites Database

SA

Public Register – Site Contamination Index

TAS

Property Information Request Form and List
of Potentially Contaminating Industries and
Land uses

ACT

Register of Contaminated Sites

NT

No specific contaminated sites register – NT
EPA maintains a Register of licences,
environmental protection approvals,
environmental management plans,
compliance plans, pollution abatement
notices and any incidents that have been
notified, as well as list of audit reports
(Assessment for Site Contamination page)

Duty to notify of contamination
Place

Duty to notify of land contamination

VIC

There is no general mandatory duty to notify of pollution incidents or land contamination in the
legislation.
However, this may change after the Victorian Government release of the recommendations of
the ‘Independent Inquiry into the Environment Protection Authority’ on 16 May 2016.
The Committee of the inquiry recommended the introduction of a mandatory duty to notify of
pollution incidents on businesses.
Site registration on the Priority Sites Register

Duty to notify of contamination
Place Duty to notify of
land
contamination
ACT

Who is responsible for
notifying authorities?

Authoritie Consequences
s required of failure to
to be
comply
notified

An occupier or
An occupier or lessee of the EPA ACT
lessee in relation
land that is contaminated.
to land must notify
the EPA, in writing, (EP Act 1997 (ACT), S23A(3))
as soon as
practicable after
becoming aware
that the land is
contaminated.

Unless the
relevant person
has a reasonable
excuse, they
must notify.

(EP Act 1997 (ACT),
S23A(1))

(EP Act 1997
(ACT), S23A(2))

The penalty for
failing to notify is
a fine.

Relevant
resources

ACT Canberra:
Access Canberra,
Contaminated
sites, How to
Notify:
https://www.acce
sscanberra.act.go
v.au/app/answer
s/detail/a_id/156
4/related/1#!tab
s-3

Duty to notify of contamination
Place

Duty to notify of land
contamination

Who is
responsible for
notifying
authorities?

Authoritie Consequences
s required of failure to
to be
comply
notified

Relevant
resources

NSW

A person whose activities
have contaminated land
or an owner of land that
has been contaminated
(whether before or during
the owner’s ownership of
the land) must notify the
EPA in writing of the
contamination as soon as
practicable after
becoming aware of the
contamination.

A person whose
activities caused
the contamination:
CLM Act 1997
(NSW), S60(1). Eg
owner, occupier,
lessee.

EPA NSW

Guidelines on the
Duty to Report
Contamination
under the
Contaminated
Land
Management Act
1997 (NSW EPA,
September 2015):
http://www.epa.n
sw.gov.au/yourenvironment/con
taminatedland/managingcontaminatedland/statutoryguidelines

A person is taken to be
aware of contamination if
the person ought
reasonably to have been
aware of the
contamination.

CLM Act 1997 (NSW), S60

The owner of the
land that is
contaminated, even
if the land was
contaminated
before the owner
bought the land:
CLM Act 1997
(NSW), S60(2)

Offence
punishable by
financial
penalties: CLM
Act 1997 (NSW),
S60(1), S60(2).
Failure to report
by a corporation
is an executive
liability offence
attracting
executive
liability for a
director or other
person involved
in the
management of
the corporation:
CLM Act 1997
(NSW), S60, Note.

Duty to notify of contamination
Place

Duty to notify of land
contamination

Who is
responsible for
notifying
authorities?

Authorities
required to
be notified

Consequences
of failure to
comply

Relevant
resources

Qld

An owner or occupier of
land that has been
contaminated land must
notify the DEHP in writing
within 24 hours of
becoming aware of the
contamination.

Owner or
occupier of land

Department
of
Environment
and Heritage
Protection
(DEHP)

Financial penalty

Guideline: Duty to
Notify for
Contaminated
Land,
Queensland
Government:
Department of
Environment and
Heritage
Protection (15 Sep
2015):
https://www.qld.
gov.au/environm
ent/pollution/ma
nagement/conta
minatedland/notifications

The owner or occupier
must notify the DEHP
within 24 hours unless
they have a reasonable
excuse for not complying
with the time period.

EP Act 1994 (Qld), S320DA

Statutory Notices

VIC

Clean Up Notices
Pollution Abatement Notices
Minor Works Pollution Abatement Notices
Directions
Audits

SA

Environmental Protection Order (EPO)

NSW

Clean-up notices
Prevention notices
Prohibition notices

TAS

Investigation notice
Remediation notice: can require action to
ensure that people and the environment are
protected from harm, or further harm,
caused by contamination.
Site Management notice: can be issued to
ensure the safe management of a
contaminated site.

QLD

Clean Up Notice
Notice to conduct or commission an
environmental evaluation
Environmental Protection Order

ACT

Environment Protection Orders
Injunctive Orders

WA

Environmental protection directions
Directions on the discharge of waste and
causing pollution

NT

Pollution Abatement Notice
Environmental Audit
Environmental compliance plan

Prudential land management

Preventative actions
and proactive duties
• Wastes
• Incidents
• Baseline assessments
• Common law and
statutory obligations
• Due diligence

Prudential land management

PFAS/PFOS/PFOA
Per-and polyfluorinated alkyl substances (PFAS):
PFOS (perfluorooctane sulphonate) and PFOA (perfluorooctanoic acid)
Standards
•
•

•

National Environment Protection (Assessment of Site Contamination) Measure 1999 (ASC
NEPM)
Development of new PFAS NEPM - Heads of EPAs Australia and New Zealand (HEPA) and
the Australian Government Department of the Environment and Energy (DoEE) –
Consultation Draft August 2017 – Appendix B, C, and D – Interim/draft standards
• EPA Victoria Interim position on PFAS October 2017
• WA DER – Jan 2017 Interim Guideline on the Assessment and Management of
Perfluoroalkyl and Polyfluoroalkyl Substances (PFAS) - The purpose of this Guideline is
to provide guidance on the assessment and management of PFAS within the legislative
framework provided by the Contaminated Sites Act 2003 and the Contaminated Sites
Regulations 2006
Auditors are likely to adopt the most conservative values

This presentation and Environment Express bulletins are intended only to provide a summary and general overview on matters of interest.
It is not intended to be comprehensive nor does it constitute legal advice. Whilst attempts have been made to ensure that the content is
current, Guthrie Legal does not guarantee its currency. You should always seek legal or other professional advice on specific cases and
before acting or relying on any of the content.
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