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OPINION 

The PNG government has conceded that 
the Manus facility must close. But while 
tearing down the fences would be a 
significant step, the real issue is not the 
future of the facility itself but of the 854 men 
trapped inside it. Writes the HRLC’s Daniel 
Webb in The Sydney Morning Herald. 

NEWS 

Violent attacks on refugees on Manus 
Island are further evidence that Australia’s 
offshore detention centres must close and 
the innocent people held there for the last 
three years must be brought to Australia. 

CASE NOTES 

The United States Supreme Court gave a 
four-four split decision in a nine word 
judgement over the legality of President 
Obama’s deferred action immigration 
program. 

 

 

 

 

 

 

TABLE OF CONTENTS 
 
OPINION   2 	
HRLC EVENT   3 	
LGBTI RIGHTS   4 	
HRLC RECRUITMENT   5	
DEFENDING THE RIGHTS OF REFUGEES AND  
PEOPLE SEEKING ASYLUM   5  
BUSINESS AND HUMAN RIGHTS   10	
ROYAL COMMISSION   11 
UNITED NATIONS   12 
BUSINESS AND HUMAN RIGHTS   12 
BOOK REVIEW   13 
INTERNATIONAL HUMAN RIGHTS CASE NOTES 14	
NOTICEBOARD   24	
RECENT HRLC MEDIA HIGHLIGHTS   26	



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 2 

 

 

 

 

 

 

 

 

 

 

 

	

OPINION	

Enough is enough: bring Manus Island detainees to Australia 

18 August 2016 
The piece was first published by The Sydney Morning Herald 

The PNG government has conceded that the Manus facility must close. But while tearing down 
the fences would be a significant step, the real issue is not the future of the facility itself but of the 
854 men trapped inside it. 

I was on Manus Island last week. I saw firsthand what is – and what always has been – a dead-
end arrangement destined to produce nothing but human suffering. These are innocent people in 
our care. They are our responsibility, and successive governments have forced them down an 
unsafe and painful road to nowhere for more than three years. 

Whatever the policy challenge, continuing to harm these men is not the solution. The only viable 
and humane way forward is to bring them here. 

And frankly, we would be lucky to have them. There are some truly incredible people in that 
group. 

I met one man who speaks seven languages, two of which he taught himself while locked up on 
Manus. His friends call him Mandela – they say he is a man of kindness and principle and a born 
leader. 

I met another man who didn't speak a word of English when we first locked him up but who has 
now written a book – an autobiography of his life. He taught himself English by writing a page 
every day since the day he was first detained. "My first page had only eight lines and 26 
mistakes!" he told me. "Page 1100 is much better. But it's still not perfect – you can never stop 
learning." 

I also met a stand-up comic, an artist, a journalist and a man who built a small business that 
employed 19 staff. 

In addition to the inspiring and entrepreneurial, there was also the tragic. I met a man who 
worked as an interpreter and program assistant with Australian, US and British troops in some of 
the most dangerous parts of Afghanistan. His wife and two sons – aged two and three – were 
executed by the Taliban. He still can't talk about his boys without crying. 

These are men of different ages, from different parts of the world and with different stories to tell. 
But what they all have in common is they are tired. After three years of fear, violence and limbo, 
they are completely exhausted. 

While on the island I also got a frightening, and very sad, glimpse of their daily reality. I witnessed 
the aftermath of a shocking attack in which two refugees – Afghan Hazaras who had also fled the 
Taliban – were violently attacked by a group of seven locals. They were beaten with an iron bar, 
robbed and insulted. One of them collapsed and was taken to hospital unconscious. 

The refugees who saw these events unfold were scared and deeply concerned for their friend. 
But they were not surprised. They'd seen it all before. 

Immigration Minister Peter Dutton has, predictably, nailed his colours to the mast by saying they 
will never come here. But he is out of options. The arrangement to resettle refugees in PNG was 
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announced three years ago. Since then we've seen three deaths, countless serious injuries and 
untold human suffering. If settlement in PNG was realistic and safe, it would have happened 
years ago. 

Similarly, it's not good enough to leave these men languishing in limbo while Dutton prowls 
around the region looking for some other impoverished country he can pay to take these men off 
his hands. The government has had three years and found no way forward. 

Dutton's stance is becoming more untenable by the day. The legal framework is crumbling. The 
company operating the centres has said it plans to walk away. Public opinion is shifting. Innocent 
people are suffering. 

Enough is enough. We're at three deaths, three years and counting. The only viable and humane 
way forward is to bring them here. 

Daniel Webb is director of legal advocacy at the Human Rights Law Centre. 

	

HRLC	EVENT	

Manus Island: Lives in limbo – Sydney Event – 8 September 
Human Rights Law Centre’s Director of Legal Advocacy, Daniel Webb, has recently returned 
from his third trip to Manus Island. His first trip followed the death of Reza Barati. His most recent 
trip comes in the wake of the unanimous ruling from the PNG Supreme Court that the Manus 
detention centre is illegal – a time when the situation is changing and tensions are rising. 

Daniel has seen first-hand conditions inside the centre and spent time interviewing the men 
who’ve been warehoused there for the past three years. He spent time getting to know them, 
their experiences on Manus and their hopes for the future. 

Daniel will be joined by Madeline Gleeson, Research Associate at the Andrew and Renata Kaldor 
Centre for International Refugee Law and author of Offshore: Behind the Wire on Manus and 
Nauru. This essential book provides a comprehensive and uncompromising overview of the first 
three years of offshore processing since it recommenced in 2012. It explains why offshore 
processing was re-established in the first place, what staff and refugees have to say about what 
goes on in Nauru and on Manus, and why the truth has been so hard to find. 

Join Daniel and Madeline to discuss the current situation on the ground, the future of the Manus 
arrangements and alternatives to the current deadlock in the Australian asylum seeker policy 
debate. 

This discussion will be moderated by the Human Rights Law Centre’s Director of Advocacy and 
Research, Emily Howie who is heading up HRLC’s new Sydney office. We hope you can join us. 

Event Details – Sydney  
Date: 8 September 2016 
Time: 6:30 for 6:45 
Venue: Gilbert + Tobin, Level 35, Tower Two, International Towers Sydney, 200 Barangaroo 
Avenue, Sydney 
Cost: $25 full – $15 Concession 
Tickets: Book here > 

Copies of Offshore will be available for sale and signing after the event.  
This event is organised in partnership with Kaldor Centre for Refugee Law. 
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LGBTI	RIGHTS	

Birth certificate reforms a step forward for transgender equality 

18 August 2016 

New legislation introduced by the Victorian Government into parliament will remove barriers to 
trans, gender diverse and intersex people accessing birth certificates that reflect their gender 
identity.  

Transgender Victoria’s Chair Brenda Appleton, said the reforms would improve the lives of trans 
and gender diverse people. 

“This reform is extremely important for the trans and gender diverse community, most of whom 
are prevented from changing the most basic form of documentation to reflect their true identity,” 
said Ms Appleton. 

Currently individuals are required to undergo surgery on their reproductive organs in order to 
change gender and must be unmarried. The proposed changes to the Births Deaths and 
Marriages Registration Act 1996 (Vic) will allow individuals to change their legal sex through an 
administrative process without medical treatment and will provide for categories of gender outside 
male and female. 

“Gender diverse people face problems every day accessing services and facilities that most 
Australians can use without thinking twice, because their identity documents do not reflect the 
gender they live as,” said Anna Brown, the HRLC’s Director of Advocacy. 

“These reforms will ensure that no one is forced to undergo invasive, unnecessary and expensive 
surgeries in order to update their birth certificate. It’s also crucial that our laws reflect the reality of 
sex and gender diversity in modern Victoria,” added Ms Brown. 

Under the proposed changes, a transgender person will not be required to divorce their spouse to 
change the gender recorded on their birth certificate. 

“Removing the requirement that people be unmarried will mean that trans people are no longer 
forced to choose between their relationship and being true to who they are,” said Ms Appleton. 

Parents will also be able to apply for their child’s gender to be changed on their birth certificate, 
with the child’s consent. The application must be accompanied by a supporting statement from a 
doctor or registered psychologist confirming the child has capacity to consent, and that the 
change is in the best interests of the child. Children over the age of 16 will be assumed to have 
capacity to consent. 

“Transgender young people are extremely vulnerable and these reforms will help support their 
transition in school and other settings. The proposed birth certificate reforms acknowledge and 
respect a child’s gender identity while ensuring appropriate safeguards are in place,” said Ms 
Appleton. 
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HRLC	RECRUITMENT	

Applications now open: Operations Coordinator  

The Human Rights Law Centre is currently seeking an Operations Coordinator (12 months, part 
time) with a passion for promoting human rights. Reporting to the Executive Director, this position 
will play an important role in coordinating the HRLC’s operations. This is a new role working three 
days per week for a 12 month fixed term with a possibility of extension subject to funding. 
Aboriginal and Torres Strait Islander people are highly encouraged to apply. 

The closing date for this position is 31 August. Click here for more details.  

Introducing Alina Leikin 

Alina Leikin is the latest lawyer to join the Human Rights Law Centre team. She commenced in 
July 2016 in the Indigenous Rights Unit. Alina is deeply committed to protecting and advancing 
human rights in Australia. She joins the centre after almost four years as a solicitor and the 
Deputy Head of the Human Rights Law Group at King & Wood Mallesons. Alina has extensive 
experience in strategic litigation, including in a number of recent High Court matters that 
advanced the rights of Aboriginal and Torres Strait Islander peoples; asylum seekers and 
refugees; and that promoted protection of democratic freedoms. Prior to commencing with KWM 
as a solicitor, Alina worked in the Pro Bono & Community team, developing relationships with a 
broad range of community organisations. In addition to her litigation experience, Alina has also 
worked with Julian Burnside QC undertaking research and strategic planning in relation to human 
rights litigation and advocacy.  

Alina was previously the General Secretary of the Multifaith Multicultural Youth Network, an 
advisory body to the Premier of Victoria.  She also has experience in the community sector, 
having volunteered as a lawyer with the Homeless Law Clinic at Justice Connect and at 
Springvale Monash Legal Service, including in the specialist legal clinic in partnership with the 
South Eastern Centre Against Sexual Assault.  

	

DEFENDING	THE	RIGHTS	OF	REFUGEES	AND	PEOPLE	SEEKING	ASYLUM	

Media Release: Manus detention facility to close – time to 
#BringThemHere 

17 August 2016 

The Prime Minister of PNG, Peter O’Neil announced that the Australian-run detention centre on 
Manus Island is to be closed. While not committing to a specific date, O’Neil said in a statement 
that “Both Papua New Guinea and Australia are in agreement that the centre is to be closed.” 

Human Rights Law Centre Director of Legal Advocacy, Daniel Webb, who was on Manus Island 
last Friday, said the men in limbo on Manus must immediately be brought to Australia. 

“It’s not about the facility, it’s about the innocent people being held inside it.” 

“These are innocent people in our care and they are suffering. We must urgently look at humane 
policy alternatives. First and foremost, we must bring them here.” 

“The Manus detention centre has always been a dead end destined to produce nothing but 
human suffering. It can’t close soon enough,” said Mr Webb. 
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“I spent last week interviewing the men our government has locked up on Manus for the last three 
years. I met some truly amazing people – a guy who speaks seven languages, one man who 
used to work for the UN, another man who didn’t speak a word of English when we first locked 
him up but who has now written a book. They are men of different ages, from different parts of 
the world and with different stories to tell. But what they all have in common is they are tired. After 
three years of fear, violence and limbo, they are completely exhausted. It’s time to bring them 
here.” 

Mr Webb said the announcement was likely related to the PNG Supreme Court hearing on 
Monday 22 August, when the Court heard submissions on how to enforce its earlier ruling that 
the Manus camp is illegal. 

“Actions speak louder than words. If we don’t see a clear commitment to start bringing the 
innocent men on Manus back to Australia, this looks like lip service to the highest court in PNG 
ahead of an important court hearing.” 

 

Violent attacks on Manus Island show it is time to #BringThemHere 

14 August 2016 

Violent attacks on refugees on Manus Island are further evidence that Australia’s offshore 
detention centres must close and the innocent people held there for the last three years must be 
brought to Australia. 

Daniel Webb, the Director of Legal Advocacy at the Human Rights Law Centre, saw first-hand the 
confronting reality of the situation facing the men detained on Manus. Mr Webb, on island with a 
photographer from GetUp witnessed the aftermath of an attack on two refugees by a group of 
seven locals, armed with an iron bar. 

“I went to Manus to investigate conditions on the ground and to hear stories of the men we’ve 
warehoused there for the last three years. I’d spent two full days hearing story after story about 
violence and attacks against refugees, both inside the detention centre and out, but there was still 
something really shocking about witnessing it first-hand,” Mr Webb said. 

“The attack happened at 5pm in broad daylight. I saw two men walking towards the police station 
followed by a large crowd. They were clearly in a bad way and looked shocked and afraid. One 
man had had a deep gash on the back of his head and blood dripping from his arms. He 
collapsed inside the police station – it was a really frightening situation,” Mr Webb said. 

“Someone tried to perform CPR before the man was loaded, unconscious, into the back of a 
police wagon and driven to hospital,” said Mr Webb. 

Mr Webb said it was clear that the Australian government could not continue to warehouse the 
men on Manus. 

“These men are in our care and they are not safe. The Australian government can’t keep sticking 
its head in the sand and pretending otherwise. The only viable and humane way forward is to 
bring them here,” said Mr Webb. 

“These guys have been on Manus for 3 years. They have seen their friend, Reza Barati, beaten 
to death in front of them. One refugee has been shot. Another has had his throat slashed. 
They’ve been bashed by guards. They’ve been attacked by locals. They are genuinely fearful.” 
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“After three years, more men our government has sent to Manus have died than been 
successfully resettled. Enough is enough. We must bring them here.” 

 

UN human rights chief calls for Australian action on ‘dire’ Nauru situation 

12 August 2016 

The UN’s human rights chief, the High Commissioner for Human Rights, expressed extreme 
concern about the serious allegations of violence, sexual assault, degrading treatment and self-
harm contained in leaked incident reports from Australia’s offshore processing centre on Nauru. 

“The Australian government has set up a system which inflicts tremendous harm on innocent 
people, including children. This condemnation from the UN High Commissioner highlights the 
gravity of human rights violations,” said the Human Rights Law Centre’s Executive Director, Hugh 
de Kretser. 

The condemnation from the UN follows the publication this week of over 2000 leaked incident 
reports from Nauru in The Guardian documenting extensive child sexual abuse, assaults, injuries 
and self-harm. 

In his statement, the High Commissioner highlighted the “increasingly dire and untenable” 
situation for people sent by Australia to Nauru and Manus Island. 

“No policy challenges justify inflicting this harm on innocent people. We are responsible for the 
harm. We can’t turn a blind eye. We have to end this now by bringing these people here to 
safety,” said Mr de Kretser. 

The High Commissioner’s statement can be read here. 

The Human Rights Law Centre, along with the Australian Council for International Development 
and the Australian Council of Social Services, released legal advice that the current Royal 
Commission into Institutional Responses to Child Sexual Abuse has the power to examine the 
response of the Australian Government and its contractors to child sexual abuse on Nauru. 

“At the same time as we have two Royal Commissions into institutional child sex abuse and 
abuse in youth detention centres, we’re warehousing children on Nauru in conditions that allow 
this abuse to thrive.” said Mr de Kretser. 

 

Royal Commission has Nauru jurisdiction legal advice says 

12 August 2016 

The Royal Commission into Institutional Responses to Child Sexual Abuse has the power to 
examine the response of the Australian Government and its contractors to child sexual abuse on 
Nauru, according to legal advice released by Australian Council for International Development 
(ACFID), the Australian Council of Social Services (ACOSS) and the Human Rights Law Centre 
(HRLC).  

“The Royal Commission can and should investigate the Australian response to child sexual 
abuse occurring on Nauru,” said ACFID CEO Marc Purcell.  

“Australia is responsible for the safety of children we have sent to Nauru. We urge the 
Commission to extend its inquiry,” said ACOSS CEO Cassandra Goldie.  
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The release of the advice follows the publication this week of over 2000 leaked incident reports 
from Nauru documenting extensive child sexual abuse, assaults, injuries and self-harm.  

“Given the widespread evidence of ongoing harm to children on Nauru, we need to immediately 
bring people to safety in Australia. Then we need the Commission to make sure this never 
happens again,” said HRLC Executive Director Hugh de Kretser.  

The advice, prepared by barristers Kristen Walker QC and Simona Gory for the HRLC, was 
provided to the Royal Commission in July last year after the Commission said that “it cannot 
investigate events that occur within another country”. In a joint letter attached to the advice, 
ACFID, ACOSS and HRLC urged the Commission to investigate abuse on Nauru. The 
Commission has not yet acted on the advice.  

“The Commission is doing vital work to prevent child abuse in Australia. At the very same time, 
the Australian Government is warehousing children offshore in conditions that allow child abuse 
to thrive. We can’t let this continue,” said Mr de Kretser.  

The Royal Commission has until 15 December 2017 to report to government.  

“The Royal Commission has the power, funding and terms of reference to investigate the abuse 
on Nauru. It should act,” said Mr Purcell.  

“We need an independent body with strong powers to shine a light on what the Australian 
Government is doing offshore. But first, we need to bring these people to safety here,” said Ms 
Goldie.  

Copies of the legal advice can be downloaded here. The advice concludes that the Royal 
Commission “has jurisdiction to investigate the response of the Commonwealth and its Australian 
contractors to allegations of child sex abuse at the [Nauru Regional Processing] Centre”.  

Copies of the letter to the Royal Commission can be downloaded here.  

A schedule of other investigations can be downloaded here.  
 

Human rights groups launch #BringThemHere campaign 

10 August 2016 
Following the release of leaked incident reports from Australia’s detention centre on Nauru, a 
coalition of human rights and refugee organisations have called on the Australian Government to 
urgently bring the people seeking asylum to Australia. 

“The documents provide detailed evidence of the tremendous harm we are inflicting on innocent 
people including children. We are responsible for this harm. We can’t turn a blind eye. We have 
to end this now by bringing them here to safety,” said Hugh de Kretser, Executive Director of the 
Human Rights Law Centre. 

Over 2,000 reports from guards, teachers and caseworkers reveal a harrowing picture of sexual 
assault, child abuse, self-harm, suicide, assault and injury. 

“At the same time as we have two Royal Commissions into institutional child sex abuse and 
abuse in youth detention centres, we’re warehousing children on Nauru in conditions that allow 
this abuse to thrive. The hypocrisy is breathtaking,” said Mr de Kretser. 

The leaked documents were published by The Guardian. 

“Abuse thrives where there’s secrecy. Since coming to power in 2013, the Coalition Government 
has intensified its secrecy laws and practices and has aggressively pursued whistleblowers. It 
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shouldn’t take whistleblowers and journalists risking jail to inform the Australian public about what 
is happening in Australia’s offshore camps,” said Mr de Kretser. 

The Human Rights Law Centre joined with GetUp, the Australian Churches Refugee Taskforce 
and the Asylum Seeker Resource Centre in calling on the Australian Government to 
#BringThemHere. 

 
Quotes from our partners: 

Misha Coleman, Executive Director of the Australian Churches’ Refugee Taskforce: 

“The files released today corroborate the allegations made in letters from detainees which were 
smuggled out of the Nauru camp and given to the Taskforce in 2014.” 

“Despite submitting these handwritten letters to the Department and to the Moss Review during 
2014 and 2015, neither the Australian nor Nauruan Governments acted to prevent the ongoing 
daily acts of abuse committed on children and women especially.” She said that “the letters 
detailed a range of abuse cases including a rape and alleged coverup of that rape – it’s clear 
from the files released today that the situation has sunk to unholy depths”. 

“At the time, the Taskforce Chair called for a Royal Commission into the systemic and gross 
abuse of children, mums and dads of occurring every day in these camps are funded by 
Australian taxpayers.” 

Taskforce Chair, The Very Rev’d Dr Peter Catt said that “ We had called for a Royal Commission 
into the offshore camps after some of the key issues raised in the report were referred back to the 
Nauruan police, in which we have no confidence whatsoever. Today however, we’re calling on 
the Australian Government to immediately bring these innocent people from Nauru, here to 
Australia, and then to immediately establish a Royal Commission into these sorry offshore 
detention camps”. 

Shen Narayanasamy, the Human Right Director, GetUp: 

“People have been subject to widespread abuse for years, and they deserve justice and a life of 
safety outside these abusive black-sites.” 

“The scale of this abuse detailed in these files is gutting. Over half of the incident reports involve 
children. There’s details of gross physical and sexual abuse inflicted by guards.” 

“It’s worse than we previously knew. But really one abuse is too many. Here we see report after 
report of the most awful and disgusting abuse.”  

“Australia can bring these people here and end this abuse. These files reveal the abuse is far 
worse than has previously been reported.” 

Jana Favero, Director of Advocacy, Asylum Seeker Resource Centre: 

“This report reinforces what we’ve heard and are still hearing. The Govt is deliberately harming 
people by creating deplorable conditions that go against our values of decency and fairness.” 

Mat Tinkler, Director of Policy and Public Affairs, Save the Children: 

“Save the Children consistently informed the Immigration Department about each incidents of 
physical abuse, sexual abuse and self-harm involving asylum seekers and refugees, many of 
them young children, that the aid agency’s staff observed on Nauru.” 

“Save the Children later produced an analysis of these reports, which detailed clearly how they 
broke down by age, type of incident, and the harm being caused to children. This analysis has 
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been handed to a now defunct Senate inquiry into offshore detention and directly to senior 
members of the federal Cabinet.” 

“The question every Australia should be asking is if the Turnbull Government knew of the abuse 
and self-harm occurring under its watch, why hasn’t it acted?”  

 

BUSINESS	AND	HUMAN	RIGHTS	

Offshore detention was destined to fail and the collapse might be closer 
than you think 

9 August 2016 

The piece was first published by the The Guardian 

Australia’s offshore camps are a house of cards. They’re unsustainable and liable to collapse 
amid increasing corporate aversion to complicity in abuse, legal uncertainty and human despair.  

The arrangements rest precariously on four pillars: corporate complicity in abuse; legal and 
regulatory frameworks that allow innocent people to be warehoused indefinitely; the public’s 
willingness to accept deliberate cruelty to innocent people; and bipartisan political support. 

After years of uncertainty, hopelessness and abuse in the camps, only the final pillar holds strong 
and even the collusion of our major parties can’t avert the looming chaos. 

Confronted with mounting risks and liabilities, Ferrovial, the Spanish multinational that runs the 
camps on Nauru and Manus, has committed not to retender when its current contract expires. 
The contract was to end in February next year, but the Australian government recently extended 
it for a further eight months. Now Ferrovial must either exit the camps, or become mired in 
material risk – including operational uncertainty, exposure to legal action and the devastation of 
its reputation – until October 2017. 

Ferrovial’s financial stakeholders have also come under fire. A recent report released by the 
Human Rights Law Centre and GetUp’s No Business in Abuse campaign reveals the global 
banks and corporate investors linked to the offshore camps through their relationship with 
Ferrovial, and calls on them to take immediate action to end the business relationships that 
associate them with gross human rights abuse. 

Already the Norwegian Central Bank, which holds a stake in Ferrovial, has acknowledged the 
potential for an ethical problem and referred the issue to Norway’s Council on Ethics for an 
independent judgment. This response will sound a warning to Ferrovial’s prospective successors: 
business in abuse will hurt you. 

Ferrovial’s decision to walk away ought to deter any company considering profiting from human 
suffering. The government’s decision to unilaterally extend the offshore contract despite 
Ferrovial’s clear indication that it does not want to continue its work in the camps certainly 
suggests that the market is not crowded with contractors eager to step into Ferrovial’s shoes. 

Cracks are also appearing in the legal framework underpinning the arrangements. The highest 
court in PNG recently ruled that the Manus centre is illegal and PNG prime minister Peter O’Neill 
has conceded it must end. It took retrospective legal changes and a last minute opening of the 
gates to fend off a similar legal challenge we made to the detention facility on Nauru. 

The PNG supreme court is currently considering exactly how it will enforce its own orders. It has 
demanded answers from the Australian and PNG governments about resettlement plans for the 
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900 men still languishing in limbo. Our government will pretend that everything is fine but 
something has clearly got to give. PNG sovereignty, so often used as a shield by successive 
Australian governments to deflect criticism of the Manus camp, is poised to become the sword, 
striking a blow to the core of the current detention arrangements. 

Finally, slowly but surely, public opinion is shifting. During the recent #LetThemStay campaign we 
saw the faces of 37 babies born in Australia but facing deportation to Nauru. These kids have 
never set foot on a boat but are classified by our laws as if they arrived on one, meaning they 
face mandatory deportation to a tiny island. Also at risk were men violently beaten on Manus, 
women who had been sexually assaulted on Nauru and over 50 children, many of whom had 
been going to Australian schools and were beginning to rebuild their lives in our communities. 

The response to their plight was phenomenal. We saw doctors risk jail to speak out. Over 100 
churches around Australia opened their doors to offer sanctuary. Teachers and school principals 
took a stand on behalf of their students at risk of being ripped from classrooms and returned to 
Nauru. Tens of thousands of people around Australia simultaneously took to the streets to 
demand compassion. So the trajectory of public opinion is clear. People are realising that the 
status quo is unsustainable, cruel and fundamentally wrong. 

Pressure is clearly building. Rather than waiting for the current system to collapse the Turnbull 
government must look at innovative, humane policy alternatives. And they do exist – instead of 
using costly and cruel measures to close unsafe pathways, we could look at smart ways of 
opening up new ones. Measures which improve conditions in transit countries and re-allocate 
skilled migration places to skilled people who are also seeking asylum should be considered. 

The Manus and Nauru camps are dead ends, not long-term solutions. Built on a foundation of 
deliberate cruelty and cynical political expediency, they have always been destined to fail. 

Rachel Ball is the Director of Advocacy at the Human Rights Law Centre. 

Daniel Webb is the Director of Legal Advocacy at the Human Rights Law Centre. 

 

ROYAL	COMMISSION	

The Royal Commission into youth detention in the Northern Territory 

25 August 2016 

The Human Rights Law Centre welcomed the announcement by the Turnbull Government of a 
Royal Commission into youth detention in the Northern Territory. The HRLC had expressed 
extreme disappointment over the government’s lack of consultation with Aboriginal and Torres 
Strait Islander organisations when initially announcing the inquiry. 

Ruth Barson, Director of Legal Advocacy at the HRLC said, “This Royal Commission represents 
a great opportunity for change and the support of Aboriginal and Torres Strait Islander 
organisations, particularly those in the NT, is critical to the impact, credibility and legitimacy of the 
Royal Commission.” 

The HRLC welcomed that the Royal Commission will consider breaches of international human 
rights standards in addition to breaches of Commonwealth or Territory law. Ms Barson added, 
“We look forward to engaging with the Commission and continuing to advocate for human rights 
compliant youth justice systems across Australia.” 
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UNITED	NATIONS	

UN human rights chief condemns abuse of children in the Northern 
Territory 

29 July 2016 

The UN’s human rights chief, the High Commissioner for Human Rights, has condemned the 
cruel and inhumane treatment of children detained in the Northern Territory and called on 
Australia to ratify the Optional Protocol to the Convention against Torture. The Human Rights 
Law Centre echoes these calls. 

“This condemnation from the UN High Commissioner highlights the gravity of human rights 
violations and the need for Australia to properly respond,” said the Human Rights Law Centre’s 
Executive Director, Hugh de Kretser. “The government must act now to ratify this important 
torture prevention treaty.” 

The Optional Protocol to the Convention against Torture requires governments to set up a system 
of independent investigation of places of detention to prevent torture and mistreatment. Australia 
signed the treaty in 2009 but for it to be legally binding Australia must take the additional step of 
ratification. 

“For seven years ratification of this treaty has stalled. Transparency, independent oversight and 
inspections are fundamental tools in protecting human rights. Australia needs to ratify this treaty 
as a priority and establish the required independent mechanisms to make sure this abuse never 
occurs again,” said Mr de Kretser. 

A submission from the HRLC earlier this year highlighted the importance of Australia ratifying 
OPCAT for the protection of children. 

“Many of the current mechanisms that exist in Australia for oversight of places of detention are 
not independent from government and don’t have sufficient powers. It is imperative that 
independent and best-practice prevention mechanisms be developed to make sure we never see 
images like we’ve seen this week again in Australia,” said Mr de Kretser. 

The High Commissioner also called on the Government to extend the scope of the upcoming 
Royal Commission beyond the Northern Territory. 

The High Commissioner’s statement follows a week of intense local reaction to the footage aired 
on ABC TV’s Four Corners this Monday. The HRLC also expressed its dismay at the Australian 
Government’s lack of consultation with Aboriginal and Torres Strait Islander organisations in 
choosing a Commissioner and developing the terms of reference for the Royal Commission. 

 

BUSINESS	AND	HUMAN	RIGHTS	

A blueprint for action on business and human rights 

17 August 2016 

Leading Australian NGOs have provided the Government with a blueprint for action on business 
and human rights. A joint statement released by the Australian Human Rights Commission sets 
out a suite of recommendations for Australia’s implementation of the UN Guiding Principles on 
Business and Human Rights.  
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The joint statement follows a day of discussion between experts from NGOs and academia about 
how Australia can better protect against corporate-related human rights abuses and ensure that 
victims are able to access effective remedies.  

Civil society is calling on the Australian Government to develop a plan with concrete, forward-
looking actions. Importantly, the Government needs lead by example by ensuring that businesses 
that are State-owned, controlled or supported, and businesses that the Government transacts 
with, comply with their responsibility to respect human rights. The Statement also makes 
recommendations in relation to Australia’s trade and investment agreements, aid policy and 
judicial and non-judicial grievance mechanisms.   

The statement, supported by groups including the Human Rights Law Centre, Amnesty 
International Australia, Oxfam Australia and the Uniting Church of Australia, should inform the 
Government’s ongoing consultation on the implementation of the Guiding Principles with a view 
to establishing Australia as a global leader in corporate compliance with human rights standards.  

   

REVIEW	

Book Review: The International Covenant on Economic, Social and 
Cultural Rights: Commentary, Cases and Materials 

16 August 2016 

Ben Saul, David Kinley and Jacqueline Mowbray, The International Covenant on 
Economic, Social and Cultural Rights: Commentary, Cases and Materials, Oxford 
University Press, 2014. 

In Indigenous Peoples and Human Rights: International and Regional Jurisprudence, Ben Saul 
examines how Indigenous peoples have interpreted and adapted human rights standards to their 
unique experiences. The book begins by analysing the different approaches at international law 
for identifying who is ‘Indigenous’ before delving into the jurisprudence of UN human rights treaty 
bodies and regional human rights bodies. It concludes with a brief overview of future 
implementation challenges for Indigenous peoples and human rights. 

Saul starts with an analysis of how Indigenous peoples are identified under international and 
regional law. A difficult question with no definitive answer, it occurs at many different levels and 
contexts, and involves a wide range of communities and groups. Nevertheless, in most cases 
who is Indigenous is not a controversial question, though Saul is careful not to dismiss the difficult 
struggles for recognition still occurring in many countries. The main focus of the book, however, is 
the struggle over the rights Indigenous people are entitled to under international and regional law. 

At the international level Saul examines the jurisprudence of UN human rights treaty bodies and 
its use for Indigenous rights. The International Covenant on Civil and Political Rights (ICCPR) 
receives the most attention, with the right to self-determination found in Article 1 being adapted 
by the ICCPR Human Rights Committee for the specific circumstances of Indigenous issues. 
However Article 27 of the ICCPR, the right of minorities to enjoy their own culture, has been the 
right most often raised with respect to Indigenous issues. Due to the lack of Indigenous-specific 
rights, Indigenous peoples have used minority rights to make human rights claims. These cases 
have usually focused on traditional Indigenous economic and cultural attachments to land. Saul 
argues, however, that adapting the framework of minority rights for Indigenous issues is 
ultimately an imperfect solution and in practice the implementation has been cautious. 
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Though less utilised, other UN human rights treaty bodies, such as the UN Committee on 
Economic, Social and Cultural Rights and the UN Committee on the Elimination of Racial 
Discrimination have nevertheless dealt with Indigenous issues. Rights to culture and self-
determination have been dealt with by the former whereas the latter has dealt with issues of 
discrimination, the lack of recognition of Indigenous groups and access to justice issues. The 
Committee on the Elimination of Discrimination Against Women, the Committee on the Rights of 
the Child and the Committee Against Torture have also dealt with Indigenous issues within their 
specialty areas. 

Following the above analysis of Indigenous rights at the international level, Saul moves to a 
regional focus, looking at how the Inter-American and African human rights systems protect 
Indigenous rights. Saul examines protection of property and resource rights, along with cultural, 
socio-economic and civil rights. Throughout these sections Saul suggests that the American and 
African regional systems have gone further than the UN treaty bodies in protecting Indigenous 
interests. Whereas the international system is abstract and ambiguous, Saul argues that the 
regional systems offer further detail and clarity to Indigenous rights.  

Indigenous Peoples and Human Rights: International and Regional Jurisprudence is a thorough 
and well researched analysis of the use of human rights by Indigenous peoples. Its subject matter 
makes it useful to anyone interested or involved in Indigenous rights. More broadly, the book can 
be viewed as an example of how human rights jurisprudence has been influenced, affected and 
used by a specific group. This makes it useful for those interested in adding a human rights 
based approach in legal matters as well as those practicing generally in human rights. 

Kevin Jackman completed his Practical Legal Training at the HRLC. 

 

INTERNATIONAL	HUMAN	RIGHTS	CASE	NOTES	

Obama’s deferred action immigration policy put on hold by ‘equally 
divided’ United States Supreme Court 

United States v Texas 579 U. S. ____ (2016) 

The United States Supreme Court made a four-four split decision in a nine word judgement over 
the legality of President Obama’s deferred action immigration program. This upholds the United 
States Court of Appeals for the Fifth Circuit’s decision to maintain a nationwide injunction 
preventing implementation of the Deferred Action for Parents of Americans and Lawful 
Permanent Residents program (DAPA) and the expansion of the 2012 Deferred Action for 
Childhood Arrivals program (DACA). 

Facts 

In November 2014, the Department of Homeland Security (DHS) issued a memorandum (DAPA 
Memo) to DHS officials, instructing them to implement DAPA, under which deportation 
proceedings are stayed by reason of ‘deferred action’, and certain benefits are awarded to 
approximately four to five million individuals residing unlawfully in the United States. DAPA 
establishes a process whereby parents of United States citizens or lawful permanent residents 
can apply for deferred action for a period of three years which, while not granting citizenship, 
allows the parent to be ‘lawfully present’ in the United States. The benefits of deferred action are 
significant, including access to working permits (and consequently, the right to work legally in the 
United States), as well as state-provided benefits (such as driver’s licenses). 
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The DAPA Memo stipulates that immigration officers will be provided with specific eligibility 
criteria for when deferred action may apply, but the ultimate judgment as to whether an 
unauthorised immigrant is to be granted deferred action will be determined on a case-by-case 
basis. Furthermore, the DAPA Memo’s bearing on the powers of the Unites States Congress and 
the Executive Branch of the United States Government is expressly addressed: 

This memorandum confers no substantive right, immigration status or pathway to citizenship. 
Only an Act of Congress can confer these rights. It remains within the authority of the Executive 
Branch, however, to set forth policy for the exercise of prosecutorial discretion and deferred 
action within the framework of existing law. This memorandum is an exercise of that authority. 

Importantly, DAPA is nearly identical in policy terms, procedure and implementation to DACA 
which was introduced in June 2012 and which has not been legally challenged by any United 
States state. DACA permits teenagers and young adults who were born outside the United 
States, but were raised and attended school in the United States, to apply for deferred action 
status and employment authorisations.  

Decision 

In December 2014, a coalition of 26 states led by Texas (the States) sought injunctive relief 
against the United States and DHS officials (together, the United States Government), seeking 
to prevent them from implementing DAPA. 

Grounds for Challenge 

The District Court was presented with three discrete legal issues: 

 Did the States have standing to bring the injunctive action? 

 Did the DHS have the necessary authority and prosecutorial discretion to institute 
DAPA? 

 Was DAPA lawful (ie, was it constitutional, consistent with existing laws, and had it been 
legally adopted)? 

The United States Government maintained that none of the States had standing to bring the 
injunctive action. However, the States argued that the standing requirements were satisfied 
because they would suffer negative effects from the United States Government’s implementation 
of DAPA. 

In particular, Texas argued that DAPA, would “create a new class of individuals eligible to apply 
for driver’s licenses, the processing of which [would] impose substantial costs on its budget” (86 
F.Supp3d 591 (S.D Tex 2015), p 616). In Texas, applicants pay a small fee to obtain the license, 
while the balance is absorbed by the state. In addition to this, states are also required to 
determine the immigration status of applicants prior to issuing the license. By creating a new 
group of individuals eligible to apply for driver’s licenses, it was argued that DAPA would increase 
the costs incurred by the States to verify the applicants’ immigration statuses as required by 
federal law. 

The District Court found that the implementation of DAPA would cause the States to suffer 
economic injury to their fiscal interests and that a favourable remedy issued by the Court would 
prevent the occurrence of that injury. 

The Court also held that the States had “abdication standing”, based on a new theory in which 
standing may be found where “the federal government asserts sole authority over a certain area 
of American life and excludes any authority or regulation by a state; yet subsequently refuses to 
act in that area” (86 F.Supp3d 591 (S.D Tex 2015), p 636). The Court found that the United 
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States Government had sole authority to govern in the area of immigration, but the DHS had 
demonstrated through DAPA that it had abandoned its statutory duties to enforce the relevant 
immigration laws. 

Legality of the DAPA 

As the trial was an application for an injunction, and not a full trial of the merits of the case, the 
States were only required to establish that there was a “substantial case on the merits” (86 
F.Supp3d 591 (S.D Tex 2015), p 647). Rulings on the legality of DAPA were therefore only made 
to the extent that the States’ case satisfied this reduced threshold. 

The States challenged the authority of the United States Government to enact DAPA. The Court 
found that no statute enacted by Congress gave the DHS the authority “to turn the DAPA 
recipients’ illegal presence into a legal one through deferred action” (86 F.Supp3d 591 (S.D Tex 
2015), p 657). In addition, the Court found that even though Congress had delegated to the 
United States Government the authority to establish immigration enforcement priorities, this did 
not equate to the authority to establish “a blanket policy of non-enforcement that also awards 
legal presence and benefits” (86 F.Supp3d 591 (S.D Tex 2015), p 660). 

The States also complained that the implementation of DAPA violated the Administrative 
Procedure Act (APA) because DAPA constitutes a substantive or legislative rule that was 
promulgated without the requisite notice and comment process required by the Act. The District 
Court agreed with the States’ contention, finding that the DHS had adopted a new rule that 
substantially changed the status and employability of millions of unauthorised immigrants and 
that these changes had gone “beyond mere enforcement or even non-enforcement of th[e] 
nation’s immigration scheme” (86 F.Supp3d 591 (S.D Tex 2015), p 671). Accordingly, the DHS 
should have provided notice and an opportunity for the public to comment on the proposed policy 
prior to its implementation. By not having done so, DAPA was in violation of the procedural 
requirements associated with legislating a substantive rule under the APA. Further, the District 
Court agreed with the States that, without a preliminary injunction, any subsequent favourable 
ruling would result in the States facing the substantially difficult task of retracting any benefits or 
licenses already provided to DAPA beneficiaries. As the Court noted, “this genie would be 
impossible to put back into the bottle” (86 F.Supp3d 591 (S.D Tex 2015), p 673). 

As such, two days before the DHS was to begin accepting applications for DAPA, the District 
Court judge enjoined the implementation of the program. 

Subsequent appeals 

On appeal, the Court of Appeals for the Fifth Circuit (by a 2-1 vote) found that the States’ 
standing was “plain, based on the driver’s-license rationale” (809 F.3d 134 (5th Cir. 2015), p 150). 
The Court of Appeals went further than the District Court and found that, even if the DHS had 
followed the correct rulemaking process (i.e. adhering to notice and comment requirements), the 
DHS lacked the authority to implement the program and therefore, DAPA was substantially 
unlawful. The Court also rejected the United States Government’s argument that the nationwide 
scope of the injunction was an abuse of discretion, stating that a “geographically-limited injunction 
would be ineffective because DAPA beneficiaries would be free to move among states” (809 F.3d 
134 (5th Cir. 2015), p 188). 

In dissent, Judge King noted that the District Court’s decision was a “mistake”, outlining that she 
was sceptical that any “incidental increase in state costs [was] sufficient to confer standing” on 
the States and that decisions on how to marshal DHS resources and manpower were 
discretionary decisions; they were the type of decisions contemplated by the DAPA Memo and 
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they were within the ambit of the Executive Branch (809 F.3d 134 (5th Cir. 2015), pp 189, 195, 
196). 

On 23 June 2016, the Supreme Court delivered its nine word judgment which read: “The 
judgment is affirmed by an equally divided court” (579 U. S. ____ (2016)). As there was no 
majority decision, the injunction across all United States states currently stands. 

Commentary 

On 13 February 2016, Justice Antonin Scalia of the Supreme Court of the United States passed 
away. Since then, the Republican Party majority in the United States Senate has refused to 
accept nominations (proposed by the President) for his replacement. Mitch McConnell, Senate 
Majority Leader, stated that the Republican Party was following a longstanding tradition of not 
filling vacancies on the Supreme Court in the middle of a presidential election year, insisting that 
the nomination should come from the President elected in the November 2016 presidential 
election. With the Supreme Court therefore consisting of eight judges, the potential for split 
decisions is increased. 

Given that the decision of the Supreme Court was split and did not provide any reasons for its 
judgment, the decision offers no precedent for future cases and no indication of the legality of 
DAPA or other executive actions regarding immigration.  The uncertainty surrounding DAPA and 
other executive action regarding immigration appears set to remain until after the upcoming 
presidential election. 

From a practical perspective, this decision means that the future of millions of unauthorised 
immigrants living in the United States remains unclear, including ongoing inability to work and 
fear of deportation. 

Poignantly, former acting United States Solicitor General Walter Dellinger was quoted in the New 
York Times as stating “seldom have the hopes of so many been crushed by so few words.” 

The full text of the decision can be found here. 

Karina Plain is a Law Graduate at Allens. 

 

Canadian law society’s decision to refuse accreditation due to 
discriminatory policy reasonable 

Trinity Western University v The Law Society of Upper Canada [2016] ONCA 518 

The Court of Appeal for Ontario has upheld a lower court’s decision to dismiss an application for 
judicial review of the Law Society of Upper Canada’s (LSUC) decision to refuse accreditation to 
an evangelical Christian law school. The Court reviewed the LSUC’s decision by reference to the 
standard of reasonableness and held that, in making its decision, the LSUC reasonably balanced 
the appellants’ rights to religious freedom against its statutory objective of protecting the ‘public 
interest’. 

Facts 

Trinity Western University (TWU) is a private university in British Columbia with a strong 
evangelical Christian philosophy which proscribes same-sex relationships. In 2014, TWU sought 
to establish an accredited law school. TWU’s proposed law school would accept applications 
from members of the lesbian, gay, bisexual, transgender and queer (LGBTQ) community. 
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However, all admitted students would be required to sign and adhere to TWU’s Community 
Covenant, which forbids sexual intimacy, except between married heterosexual couples. 

The LSUC is responsible for accrediting law schools in the province of Ontario. In January 2014, 
TWU requested the LSUC to accredit its law school. After receiving written submissions from 
TWU, academics, members of the profession and the public, the LSUC held two convocations to 
discuss the accreditation of TWU’s law school. At the end of the second convocation, the LSUC’s 
benchers voted 28 to 21 not to accredit the law school. 

TWU and one of its graduates, Mr Brayden Volkenant, applied to the Divisional Court for judicial 
review of the LSUC’s decision. Mr Volkenant is an evangelical Christian and a graduate of TWU. 
He had hoped, but was ultimately unable, to study a graduate law degree at TWU. The Divisional 
Court dismissed TWU’s and Mr Volkenant’s application for judicial review. TWU and Mr 
Volkenant appealed to the Court of Appeal for Ontario. 

Decision 

Standard of review 

The Court’s decision was delivered by MacPherson JA, with whom Cronk and Pardu JJA agreed. 
The first issue to be determined was whether the LSUC’s decision should be reviewed according 
to the standard of correctness or reasonableness. After reviewing the relevant authorities, 
MacPherson JA concluded that reasonableness is the appropriate standard for reviewing 
decisions of professional regulatory bodies. His Honour held that, in making its decision, the 
LSUC was required to reasonably balance two competing considerations: first, TWU’s and Mr 
Volkenant’s rights to religious freedom; and second, the LSUC’s statutory objectives. His Honour 
conducted a detailed analysis of each of these competing considerations. 

The appellants’ rights to religious freedom 

Section 2(a) of the Canadian Charter of Rights and Freedoms (the Charter) provides that every 
person has freedom of conscience and religion. MacPherson JA held that the LSUC’s decision 
infringed Mr Volkenant’s and TWU’s rights to freedom of religion under the Charter because it 
interfered with their ability to act in accordance with their beliefs in a manner that was more than 
trivial or insubstantial. This finding depended on a broad interpretation of the right to freedom of 
religion. MacPherson JA held that TWU’s right to freedom of religion entitled it to establish a 
community for studying law from an evangelical Christian perspective; Mr Volkenant’s right 
entitled him to participate in that educational community. 

The LSUC’s statutory objectives 

Section 4.1 of the Law Society Act 1990 (Ontario) (the LSA) provides that the LSUC’s function is 
to ensure that all persons who practice law in Ontario meet appropriate standards of learning, 
professional competence and professional conduct. Section 4.2 provides that, in carrying out this 
function, the LSUC must have regard to its duty to protect the ‘public interest’. MacPherson JA 
held that, in pursuing this statutory objective, the LSUC was entitled to consider the importance of 
promoting diversity and removing discriminatory barriers to the legal profession. 

This conclusion was supported by the fact that, as a regulatory body, the LSUC is itself subject to 
the Charter and theHuman Rights Code 1990 (Ontario), meaning that its decisions must be 
guided by human rights values. Section 6 of the Charter provides that every individual has the 
right to the equal protection and equal benefit of the law without discrimination. MacPherson JA 
held that, contrary to section 6 of the Charter, TWU’s admissions policy was deeply 
discriminatory to the LGBTQ community. 
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Reasonableness of the balancing act 

Justice MacPherson found that the LSUC had reasonably balanced the appellants’ rights to 
freedom of religion against its statutory objectives. In reaching this conclusion, His Honour relied 
on the LSUC benchers’ convocation speeches, which revealed that, on the whole, the benchers 
were aware of and had carefully balanced the competing considerations. Further, his Honour 
noted that the LSUC plays an important role as a gatekeeper to the legal profession, meaning 
that it was entitled to scrutinise the admissions process of a law school in deciding whether to 
provide accreditation. 

Importantly, Macpherson JA also invoked the ‘distinction between state action that interferes with 
religious belief itself and state action that denies a benefit because of the impact of that religious 
belief on others’ [136]. His Honour considered that the LSUC’s decision was reasonable because 
it did not actually prevent the practice of a religious belief. The LSUC’s decision merely denied a 
public benefit — the accreditation of the law school — because of the impact of that religious 
belief on others: the LGBTQ community. 

Commentary 

The decision provides guidance about the scope of the right to religious freedom and how public 
bodies should balance that right against competing considerations. On the one hand, the Court’s 
decision indicates that the right to religious freedom has a broad scope. The right extends both to 
natural persons and religious organisations, and it encompasses an entitlement to create and 
participate in religious educational communities. On the other hand, however, the Court’s 
decision indicates that a regulatory body may reasonably curtail the expression of religious 
freedom by denying a public benefit to a religious entity if that entity’s activities are discriminatory 
or detrimental to another group within society. 

The full text of the decision can be found here. 

Rachel Macleod is a Law Graduate at Allens. 

 

UK Supreme Court rejects Lord Chancellor's attempt to limit legal aid 
availability 

R (on the application of The Public Law Project) (Appellant) v Lord Chancellor 
(Respondent) [2016] UKSC 39 (13 July 2016) 

Summary  

In the recent decision of R v Lord Chancellor [2016] UKSC 39, the UK Supreme Court has 
rejected an attempt by the Lord Chancellor to limit the availability of legal aid on the basis of 
citizenship and continuous residence in the UK, concluding this was outside the Lord 
Chancellor's power. 

Facts   

In April 2013, the UK Ministry for Justice issued Transforming Legal Aid: Delivering a more 
credible and efficient system – a consultation paper which, amongst other things, proposed 
reforms to the Legal Aid Sentencing and Punishment of Offenders Act 2012 (Act).  After 
publishing the paper, the Ministry carried out public consultation and published its response to the 
results of the exercise in September 2013 in Transforming Legal Aid: Next Steps.  
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The proposed reforms sought to introduce a residence test to the Act that would in effect restrict 
legal aid to those who: 

were lawfully resident in the UK, Crown Dependencies or British Overseas Territories at the time 
the application for civil legal aid was made; and  

 have resided lawfully in the UK, Crown Dependencies or British Overseas 

 territories for a continuous period of at least 12 months at any point in the past.  

unless they fell into some narrow exceptions, being:  

a) a serving member of the armed forces and their families;  
b) asylum seekers; and 
c) in relation to the second bullet point, children under 12 months of age. 

The Ministry later agreed to exclude certain classes of cases from ambit of the exclusion, namely: 
"categories of cases which broadly relate to an individual's liberty, where the individual is 
particularly vulnerable or where the case related to the protection of children."  However, despite 
the amendment, the Ministry stated:  

The Government continues to believe that individuals should, in principle, have a strong 
connection to the UK in order to benefit from the civil legal aid scheme. We believe that 
a requirement to be lawfully resident at the time of applying for civil legal aid and to have 
been lawfully resident for 12 months in the past is a fair and appropriate way to 
demonstrate such a strong connection. 

The Lord Chancellor put a draft order before parliament on 31 March 2014. The draft order stated 
that it was made pursuant to sections 9(2)(b), 41(1) and (b) and s41(3)(b) and (c) of Act. 

Before the draft order had been laid before Parliament, the Public Law Project, an independent, 
national legal charity which aims to improve access to public law remedies for those whose 
access is restricted by poverty, discrimination or other similar barriers, applied to the High Court 
for a declaration that the order would be unlawful because:  

a) the draft order was ultra vires (i.e. outside the scope of power granted to the Lord 
Chancellor under the Act). As a matter of statutory interpretation, the power of the Lord 
Chancellor to make an order under section 9 of the Act was limited to the types of cases 
where legal aid would be available, not the personal characteristics of recipients, such 
as residence; and/or 

b) the order was unjustifiably discriminatory in its effect.  

The Divisional Court held that the order was unlawful on both grounds, so the order was 
withdrawn from Parliament, and the Lord Chancellor appealed to the Court of Appeal against 
both conclusions.  

The Court of Appeal held that the draft order was within the power of the Lord Chancellor, and 
whilst the order was discriminatory in effect, its discrimination could be justified. The Public Law 
Project then appealed to the Supreme Court. 

Decision  

In the Supreme Court, Lord Neuberger (with whom Lady Hale, Lord Mance, Lord Reed, Lord 
Carnwath, Lord Hughes and Lord Toulson agreed), noted that although the draft order was a 
statutory instrument that was subject to the affirmative resolution procedures, it was nevertheless 
subordinate legislation as it is not subject to the same scrutiny as Bills. Therefore, the proposed 
order had to be authorised by section 9(2)(b) or section 41 of the Act , being the sections of Act 
referred to in the draft order as authorising the order. 
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The Supreme Court found that: 

The exclusion of a specific group of people from the right to receive civil legal services in 
relation to an issue, on the ground of personal circumstances or characteristics… which 
have nothing to do with the nature of the issue or services involved or the individual’s 
need, or ability to pay, for the services, is simply not within the scope of the power 
accorded to the Lord Chancellor by Section 9(2)(b) of [the Act] and nothing in section 41 
undermines that contention. [29] 

Further, section 9(2)(b) of the Act gave the Lord Chancellor the power to vary or omit services. 
The natural meaning of those words did not provide the Lord Chancellor with the power to 
"reduce the class of individuals who are entitled to receive those services".  

The context of section 9(2)(b) supported their Honours' conclusion on the natural meaning 
because all of the existing paragraphs are concerned with "Civil legal services provided in 
relation to" specified areas of litigation, whereas the new proposed para 19 will have nothing to 
do with any specified area of litigation at all. [31] 

Commentary   

The decision of R (on the Application of the Public Law Project) is a significant step in securing 
the ongoing availability of legal aid in the UK. 

The importance of the decision rests on the fundamental right of access to the courts, which is 
recognised in UK common law, Article 6(1) of the European Convention on Human Rights 
(ECHR), Article 47 of the the EU Charter of Fundamental Rights, and other international human 
rights treaties to which the UK is a party.  

Access to legal advice for those with insufficient resources to enable access of the courts to be 
effective is also recognised as being implicit in the right of access to justice in both common law 
and by the ECHR.  

While there is nothing preventing parliament from introducing a bill which gives to the Lord 
Chancellor the power to decide the personal characteristics that determine eligibility to receive 
legal aid, the effect of the decision is that should the Ministry wish to proceed with such plans, a 
bill will need to be introduced into parliament and be subjected to the full debate and scrutiny of 
the house.  

The full text of the decision can be found here.  

Melanie Nicol is a Law Graduate at Lander and Rogers 

Ashlea Hawkins is a Lawyer at Lander and Rogers 

 

ECHR finding that UN sanctions in Switzerland incompatible with 
international human rights 

Case of Al-Dulimi and Montana Management Inc v Switzerland (Application no. 5809/08) 

(21 June 2016)  

Summary 

The Grand Chamber of the European Court of Human Rights has delivered another decision in 
the long line of cases dealing with the relationship between sanctions by the United Nations 
Security Council (UN Security Council), and international human rights. By 15 votes to 2, the 
Grand Chamber found that Swiss courts did not provide meaningful judicial review of the 
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applicant’s sanctions listings by the Sanctions Committee of the Security Council (Sanctions 
Committee). It therefore found a violation of Article 6(1) of the European Convention of Human 
Rights (ECHR).  In doing so the Grand Chamber upheld the presumption, highlighted in previous 
cases that Security Council sanctions are to be interpreted on the basis that they are compatible 
with international human rights. 

Facts 

Background 

The applicant in the decision, Mr Khalaf Al-Dulimi was, according to the UN Security Council, the 
head of finance for the Iraqi secret services under the regime of Sadam Hussein.  The second 
applicant in the decision was a corporation, Montana Management Inc, Mr Al-Dulimi being its 
managing director. 

After Iraq’s invasion of Kuwait in 1990, the UN Security Council adopted resolutions for UN 
member States and non-member States to apply a general embargo against Iraq.  The Swiss 
Federal Council as a result adopted an ordinance providing for economic measures against the 
Republic of Iraq.  The applicants alleged that since then their assets in Switzerland had remained 
frozen. 

After 1990, there were several amendments made to the Iraq ordinance.  Further, the Security 
Council created a Sanctions Committee tasked with listing individuals whose assets should be 
frozen as a result of the resolution.  In 2004, the Sanctions Committee added both applicants to 
the list.  As a result, the applicants’ names were added to Switzerland’s list of the Iraq 
ordinance.  At a similar time, the Federal Council also adopted an ordinance on the confiscation 
of frozen Iraqi assets and economic resources and their transfer to the Development Fund for 
Iraq.  

The decision of the Federal Department for Economic Affairs 

The applicants attempted to remove their names from the sanctions list, calling upon the Federal 
Department for Economic Affairs in Switzerland to suspend the confiscation procedure in respect 
of their assets. The Federal Department for Economic Affairs sent the applicants draft decisions 
on the confiscation and transfer of the funds that were deposited in their names in 
Geneva.  Despite the applicants challenging these draft decisions, in May 2006 the Federal 
Department for Economic Affairs ordered the confiscation of the applicants’ assets. 

In supporting its decision, the Federal Department observed that the applicants’ names were on 
the Sanctions Committee’s list and that Switzerland was bound by the resolutions of the Security 
Council.  It indicated that it could only delete a name if the relevant decision had been made by 
the Sanctions Committee. 

In December 2006, the Security Council adopted Resolution 1730, to allow the removal of names 
on the Sanctions Committee list, as well as for granting humanitarian exemptions.  The applicants 
lodged separate administrative-law appeals with the Federal Court against the Federal 
Department’s decisions seeking their annulment. 

Grounds for challenge and the decision of the Federal Court 

In support of their submission, the applicants argued that the confiscation breached their property 
right guaranteed by the Federal Constitution and that the basic procedural safeguards of the 
International Covenant on Civil and Political Rights (ICCPR).  The applicant stated that the 
Federal Court has jurisdiction to review the legality and the conformity of the Sanctions 
Committee’s decision to add their names to the list with the ECHR and the ICCPR. 
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In almost three identical judgements, the Federal Court dismissed the appeals confining itself to 
verifying the applicant’s names actually appearing on the lists drawn up by the Sanctions 
Committee. 

The first decision of the European Court of Human Rights 

The European Court of Human Rights firstly emphasised the need to harmonise the obligations 
arising from the UN Charter and international law.  The Court went on to find that the right to 
access an impartial court had been denied.  While it acknowledged that this right is not an 
absolute one, it found that there had been no access at all to review the listing, and that Article 6 
of the ECHR, which grants the right to a fair and public hearing by an independent and impartial 
tribunal had been violated.  The applicants appealed the decision to the Grand Chamber, which 
handed down its judgement on 21 June 2016. 

Decision 

The Grand Chamber noted that the sanctions imposed by the Security Council could have 
extremely serious consequences to those affected by it – in fact so severe, that they cannot be 
implemented without affording the right to appropriate review.  This is all the more important with 
the sanction lists of names, as they are usually compiled in circumstances of international crises 
and are based on sources, which are not always accurate. 

The Grand Chamber held that the UN Resolutions did not contain any clear or explicit wording 
which excluded the possibility of judicial supervision.  Therefore, it should always be understood 
as authorising State courts to exercise scrutiny so that arbitrariness can be avoided.  The Court 
should therefore take into account the nature and purpose of the measures provided for in UN 
resolutions, in order to assess and strike a fair balance between the necessity of ensuring respect 
of human rights and the imperatives of protecting international peace and security. 

In cases regarding a dispute over a decision to add a person to the list or refusing a delisting, the 
State Courts must be able to obtain sufficiently precise information in order to exercise the 
requisite scrutiny of ECHR compliance, which at least preserves the foundations of public order. 

The Security Council is required to perform its tasks while fully respecting and promoting human 
rights and this cannot be understood to preclude any judicial scrutiny.  Consequently there must 
be a presumption that the Security Council does not intend to impose any obligation on member 
States to breach fundamental principles of human rights.  If there is any ambiguity, the Court 
must interpret the resolution in a way that allows for the most harmony with the ECHR and avoids 
any conflict of obligations.  In the absence of explicit wording excluding or limiting respect for 
human rights in the context of the implementation of sanctions, the Court must always presume 
that those measures are compatible with the ECHR.  The Court should therefore interpret the 
sanctions in a way that allows for systemic harmonisation. 

The Grand Chamber found in the present case, that the Applicants should have been afforded at 
least a genuine opportunity to submit evidence to the Court to seek to show that their inclusion in 
the sanctions list was arbitrary.  The fact that this opportunity was not afforded meant that the 
very essence of the applicants’ right of access to a court had been impaired in violation of Article 
6(1) of the ECHR, which grants the right to a fair hearing by an impartial tribunal.   

Commentary 

The decision highlights the difficulty States have with the harmonious interpretation of UN 
resolutions, and international human rights.  It is worth noting Judge Nussberger’s dissent, that 
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the interpretation of the Charter and the UN sanction resolution is not harmonious at all, but 
merely a fake harmonious interpretation.   

The Grand Chamber followed a long line of authority interpreting the ECHR and various 
international laws in a compatible and harmonious manner.  Therefore, the Grand Chamber 
avoided making a ruling on Article 103 of the Charter, by finding that there was no existence of a 
conflict.  The implications of a conflict between international laws regarding sanctions and human 
rights is therefore yet to be substantively explored.     

The full text of the decision can be found here. 

Ann-Kathrin Goller is a Law Graduate at King & Wood Mallesons. 

 

NOTICEBOARD	

Event: Public interest litigation in Australia: prospects and pitfalls 

Melbourne Law School, 8 September 2016 

The Public Interest Law Initiative and the Melbourne Law School Careers Service are delighted 
to announce that Dr Peter Cashman will deliver a lecture on 'Public interest litigation: prospects 
and pitfalls' as part of this year's Public Interest Law Week (various events running during the 
week of 5 - 9 September 2016). 
Drawing on extensive experience in public interest and class action cases in Australia, the UK 
and the US, Dr Cashman will discuss litigation as a strategy to achieve public interest ends, 
including its potential in relation to contemporary challenges such as climate change. 

Presenter: 

Dr Peter Cashman is a barrister and Professor of Law (Social Justice) at the University of 
Sydney. He is a founding Director of the Public Interest Advocacy Centre and founder and senior 
partner of the firm Cashman & Partners which merged to form the national firm Maurice 
Blackburn Cashman (now Maurice Blackburn Pty Ltd). 

Register here. 

Awards: Australian Human Rights Commission - Human Rights Awards 
2016 

The Human Rights Awards is the pinnacle of human rights recognition in Australia. Each year we 
are proud to acknowledge the outstanding contribution of individuals and organisations in 
promoting and protecting human rights and freedoms. 
This year, the 30th anniversary since the establishment of the Australian Human Rights 
Commission, provides an excellent opportunity to celebrate the significant milestones in human 
rights advancements made over the past 30 years. The Awards ceremony will be held in Sydney 
on Friday 9 December. 
Nominations close 11 September 2016. 

Nominate here. 
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Awards: 2016 GLOBE Community Awards  

The GLOBE Community Awards celebrate achievement in Victoria’s gay, lesbian, bisexual, 
transgender and intersex community. They highlight the work of all types of organisations that 
benefit or unite the LGBTI community, and highlight the outstanding work and contribution of 
individuals in our community. 

The awards began in 2014 and have become a strong part of the Victorian community to 
recognise the inspiring people and organisations that work to benefit LGBTI people. Nominations 
close 28 August.  

Nominate here. 

Jobs: Hume Riverina Community Legal Service - Lawyer 

Due to new funding received relating to Family Law & Family Violence, The Hume Riverina 
Community Legal Service are currently seeking a full time Lawyer. 

The closing date for this position is 31 August. Click here for more details.  

Jobs: North Australian Aboriginal Justice Agency – Civil Lawyer 

The North Australian Aboriginal Justice Agency provides legal aid for Indigenous people in the 
Top End of the Northern Territory. NAAJA are currently seeking a Civil Lawyer for the Darwin 
office.  

The closing date for this position is 28 August. Click here for more details.  

Jobs: Justice Connect - Paralegal - MOSAIC Project 

Justice Connect is a not-for-profit organisation with a vision of a world that is fair and just; where 
rights are respected and advanced, laws are fairer, and systems are more accessible and 
accountable. Justice Connect are currently seeking a Paralegal.  

The closing date for this position is 31 August. Click here for more details. 

Jobs: Central Australian Aboriginal Legal Aid Service Inc. - Principal 
Legal Officer - Alice Springs 

Central Australian Aboriginal Legal Aid Service is funded by the Commonwealth Attorney-
General’s Department to provide legal advice and representation to Aboriginal people of the 

Southern zone of the Northern Territory. CAALAS is currently seeking a Principal Legal Officer. 

The closing date for this position is 2 September. Click here for more details. 

Jobs: Amnesty International - Programme Director - Gender, Sexuality 
and Identity 

As head of Amnesty’s Programme on gender and other aspects of identity, and how they 
intersect with human rights, you will lead the global movement’s articulation and development of 
women’s human rights, LGBTI rights, and Amnesty’s efforts to combat discrimination based on 
other types of identity, including Indigenous status, caste-based status, minority status, race, 
ethnicity, and others. 

The closing date for this position is 5 September. Click here for more details.  
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RECENT	HRLC	MEDIA	HIGHLIGHTS	

Twelve-year-old boy could face WA murder trial in adult court 

One of the youngest children to be charged with murder in Australia is facing the prospect of 
being tried in an adult court. The 12-year-old West Australian boy is one of eight people in 
custody accused of killing a man in a street brawl in Perth's CBD in January. The case has drawn 
criticism of Australia's low age threshold for criminal responsibility. Ruth Barson spoke with RN 
Breakfast. Listen here. 

Who made Don Dale's tear gas? 

The Northern Territory government is refusing to reveal the supplier of the tear gas used against 
children at Don Dale Youth Detention Centre, shielding the company from scrutiny faced by 
manufacturers worldwide over the use of their dangerous products. HRLC’s Rachel Ball spoke to 
Crikey. Read here.  

Calls for sex abuse royal commission to investigate Nauru 

There are renewed calls for the Sex Abuse Royal Commission to turn the spotlight on the 
Australian-funded Nauru detention centre, amid further allegations of abuse of asylum seekers 
and refugees on the tiny Pacific island. Hugh de Kretser spoke with the Huffington Post. Read 
here. 

Manus Island: photos show aftermath of violent attack on Afghan 
refugees 
Graphic evidence has emerged of two refugee men being attacked on Manus Island by local men 
who beat them with an iron bar. HRLC’s Daniel Webb witnessed the aftermath and spoke to The 
Guardian. Read here.  

Manus Island: Children in detention 'unacceptable', WA Premier Colin 
Barnett says 

West Australian Premier Colin Barnett says his Government would be prepared to accommodate 
asylum seekers from Nauru, ahead of the closure of the Manus Island Detention Centre in Papua 
New Guinea. HRLC’s Daniel Webb spoke to the ABC about Australia’s offshore detention facility. 
Read here. 

Royal commission must investigate Nauru, says Hunter child sex survivor 

Human Rights Law Centre Executive Director, Hugh de Kretser spoke to the Maitland Mercury 
about the legal advice that proves the Royal Commission into Institutional Responses to Child 
Sexual Abuse could compel the Australian government and its contractors in Australia to provide 
evidence and answer questions about how it has responded to child abuse allegations in the 
centre which it established in Nauru. Read here. 
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United Nations reiterates demand for Australia to close 'dire' detention 
centres 
The United Nations has again told the Australian government, following the release of the Nauru 
files, which has exposed widespread and systemic abuse on the island that Australia must close 
its “dire and untenable” offshore immigration detention centres. HRLC’s Hugh de Kretser spoke to 
The Guardian. Read here. 

The Wrap: Manus closure, Rio Olympics and Uber laws 

The Wrap is RN Drive's summary of the biggest stories of the week, plus some you may have 
missed. This week, Helen Sullivan and HRLC’s Rachel Ball were the guest commentators. 

They discussed Australia's performance in the Rio Olympics, the agreement to close Manus 
Island detention centre, changing gender on birth certificates and regulation of Uber. Listen here. 

New Victorian law will create legal same-sex marriage 
The Victorian government introduced legislation that removes legal barriers faced by trans and 
gender diverse people who want to change their birth certificates. HRLC’s Anna Brown spoke to 
The Age and welcomed the news. Read here.  

Other media coverage included: 

 Tom Mcllroy, Judge says children reporting abuse must be taken seriously, The Sydney 
Morning Herald, August 15, 2016 

 Commission can probe Nauru: rights groups, Sky News, August 12, 2016 

 Sam Seke, Lomai ino hamamas long ol lain Manus i paitim ol refiuji, Radio Australia, 
August 15, 2016 

 Ben Doherty, Manus refugee says he thought he would die after being attacked by 
locals, The Guardian, August 15, 2016 

 Nicole Hasham, Spit masks used against asylum seekers in Australian detention 
centres, The Sydney Morning Herald, August 4, 2016 
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The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 

The Human Rights Law Centre protects and promotes human rights in Australia and in Australian 
activities abroad. We do this through a strategic combination of legal action, advocacy, research 
and capacity building. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 
public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 
Level 17, 461 Bourke Street 
Melbourne, Vic, 3000, Australia 
www.hrlc.org.au 
www.twitter.com/rightsagenda 
ABN: 31 117 719 267  


