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Mr. Mark A. Morgan

Acting Commissioner

U.S. Custom and Border Protection
U.S. Department of Homeland Security
1300 Pennsylvania Avenue, N.W.
Washington, D.C. 20229

Re: Petition to exclude cocoa produced in Cote D’Ivoire and imported to the U.S. by Nestle,
Mars, Hershey, Barry Callebaut, World’s Finest Chocolate, Inc., Blommer Chocolate Co.,
Cargill, Mondeléz, and Olam unless and until within 180 days any specific “importer
establishes by satisfactory evidence that [its] merchandise was not ... manufactured in any
part with” forced or trafficked child labor. 19 C.F.R. § 12.42 (g)(emphasis added).

Dear Commissioner Morgan,

International Rights Advocates (IRAdvocates) and Corporate Accountability Lab (CAL)
hereby submit this Petition under section 307 of the Trade Act of 1930, 19 U.S.C. § 1307, regarding
the importation of cocoa from Cote D’Ivoire (CDI) by Nestlé, S.A. and Nestlé, U.S.A. (together
referred to as “Nestlé”), Cargill, Incorporated (“Cargill”), Barry Callebaut AG, Barry Callebaut USA
LLC (together as “Barry Callebaut ), Mars, Incorporated and Mars Wrigley Confectionary (together
as “Mars”), Olam International and Olam Americas, Inc. (together as “Olam”), the Hershey
Company (“Hershey”), World’s Finest Chocolate, Inc., and Blommer Chocolate Co.!

I. Introduction and Summary of Position

IRAdvocates and CAL hereby jointly request that, based on 19 C.F.R., Chpt. 1, § 12.42 (b)
(1997), U.S. Customs and Border Protection (CBP) initiate an enforcement action under section 307
of the Trade Act of 1930, 19 U.S.C. § 1307, regarding the importation of cocoa from CDI by the

1. The rationale for the selection of these specific Cocoa Importers is that the cocoa companies that signed the Harkin-
Engel Protocol in 2001, discussed below, made a much-publicized commitment to end their use of child labor with
respect to cocoa brought into the U.S. Those companies, Nestle, Mars, Hershey, Barry Callebaut, World’s Finest
Chocolate, Inc., and Blommer Chocolate Co., expressly admitted in 2001 that they were importing CDI cocoa into the
U.S. and that there was “forced child labor” in their cocoa supply chains. Since then, they have repeatedly admitted that
there is still such forced child labor in their supply chains. In addition, Cargill, Mondeléz, and Olam all import significant
amounts of CDI cocoa to the U.S. and have joined the Protocol signers within the WCF in leading the efforts to delay
any meaningful measures to stop utilizing child labor in cocoa hatvesting and production. Petitioners also believe that
these companies form an overwhelming critical mass of cocoa producers and importers operating in CDI such that
requiring them to finally comply with their 2001 commitment to end child labor will force the entire industry to change.



Cocoa Importers. Our understanding is that CBP has an open investigation of the cocoa sector in
CDLI. This Petition provides additional information on the extent of forced and trafficked child labor
harvesting cocoa in CDI and, we believe, constitutes overwhelming evidence that now requires a
concrete enforcement action. Under the controlling regulations, “[a]ny person ... who has reason to
believe” that imported products are made with prohibited forced or indentured child labor shall
provide to the Commissioner of Customs “(1) a full statement of the reasons for the belief, (2) a

detailed description or sample of the merchandise, and (3) all pertinent facts obtainable as to the
production of the merchandise abroad.” 19 C.F.R. § 12.42 (b).

We submit that information we and others have already provided to CBP and that CBP itself
has gathered constitutes an overwhelming basis for any person to have a “reason to believe” that
cocoa imported from CDI is produced “wholly or in part™ with forced or trafficked child labor.
The additional evidence provided herein compels the finding that there is a strong “reason [for CBP]
to believe” that all cocoa imported to the U.S. that is produced in CDI is produced “wholly or in
part” with forced or trafficked child labor.

Under normal procedures, following our prima facie showing that CDI cocoa is produced
with illegal child labor, the Commissioner is required to conduct an investigation as per 19 C.F.R. §
12.42(d). However, as there is an ongoing investigation, we urge that there is now, with the
additional information in this Petition, more than sufficient evidence for the Commissioner to take
the next step required by 19 C.F.R. § 12.42 (e), which provides in pertinent part:

If the Commissioner of CBP finds at any time that information available reasonably but

not conclusively indicates that merchandise within the purview of section 307 is being, or is

likely to be, imported, he will promptly advise all port directors accordingly and the port
directors shall thereupon withhold the release of any such merchandise...*

Once the Commissioner makes a finding as per 19 C.F.R. § 12.42 (f), then all merchandise in the class
is an “importation prohibited by section 307 ... unless the importer establishes by satisfactory
evidence that the merchandise was not ... manufactured in any part with the use of a class of
labor specified in the finding.””

We demonstrate below that the Cocoa Importers have been knowingly benefiting from the
use of forced or trafficked child labor for at least 20 years, and during this time have repeatedly made
empty and false promises to stop relying on child labor. Their failure to take real steps requires action
to ban the importation of their cocoa from CDI. However, we caution that an abrupt and immediate
exclusion of this scale would cause collateral harm to farmers, farmworkers, and the CDI economy.
We do not want that. Thus, in the interests of avoiding economic upheaval in CDI, we urge that the
regulations are sufficiently flexible on timing and would permit CBP to issue the following order under
19 C.F.R. § 12.42 (g):

Based on the overwhelming evidence of ongoing and pervasive forced and trafficked child
labor in the production of cocoa in CDI, CBP hereby orders that Cocoa Importers from CDI

219 C.FR. §1242 (b).

3§ 307 of the Tariff Act of 1930, 19 U.S.C. § 1307 (“Section 307”).
419 C.F.R. § 12.42 (e)(emphasis added).
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Nestle, Mars, Hershey, Barry Callebaut, World’s Finest Chocolate, Inc., Blommer Chocolate
Co., Cargill, Mondeléz, and Olam will have 180 days® from the date of this Order to produce
“satisfactory evidence that [any shipment of cocoa from CDI to the US] was not ...
manufactured in any part with the use of a class of labor specified in the finding.” 19
CFR. § 1242 (g)(emphasis added). This evidence shall include a transparent map of
companies’ supply chains down to the farm level, public reports on how each company is
utilizing an acceptable independent third-party monitoring and certification system to
implement its own Code of Conduct banning illegal child labor and overseeing its Supplier
Codes of Conduct related to the issue of child and forced labor, and an externally-run
grievance mechanism related to the company’s commitments on cocoa that is in line with the
UN Guiding Principles on Business and Human Rights and is in place as of the date produced.
Any shipment of cocoa from CDI that does not meet this standard will be subject to a
Withhold Release Order (WRO) and held at the port of entry.

This is a reasonable and feasible starting point to identify and stop the use of forced and
trafficked child labor by the Cocoa Importers. A transparent supply chain will enable independent and
external audits, and will not allow companies to continue using child labor while claiming to be
working to stop themselves from this abhorrent conduct.

A grievance mechanism should allow independent third parties to have access to the cocoa
farms, provide a safe space for victims to report cases of forced labor, and provide a process to manage
complaints related to the companies’ adherence to their commitments on child and forced labor. This
grievance mechanism must be created specifically for the cocoa sector, in collaboration with potential
users. It must be easily accessible and safe for potential users and must meet, at the very minimum,
the Effectiveness Criteria outlined in UNGP 31.

180 days is a more than reasonable timeframe to implement these changes. Most major cocoa
and chocolate companies have committed to investing millions of dollars this year to expand
sustainability and traceability in CDI. There are ample resources for companies on how to conduct
proper due diligence in supply chains,” and many of these companies have taken steps towards this in
other industries.” There is a significant civil society presence with the knowledge and expertise to

¢ Petitioners suggest 180 days as a reasonable time given that the companies concerned have been on notice for decades
that they must stop their illegal use of child labor in their cocoa production. Given the long history of non-compliance
with their various “voluntary” programs, the importers must be given a firm deadline to comply.

7 Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect and Remedy”
Framework, United Nations Human Rights Office of the High Commissioner, 2011,

https:/ /www.ohcht.otg/documents/publications/guidingprinciplesbusinessht_en.pdf.

8 See, g, OECD, OECD Due Diligence Guidance for Responsible Business Conduct (2018); Working Group on
Business and Human Rights, Companion note II to the Working Group’s 2018 report to the General Assembly
(A/73/163), https:/ /www.ohcht.otg/Documents/Issues/Business/Session18/CompanionNote2DiligenceRepott.pdf;
United Nations Human Rights Office of the High Commissioner, The Corporate Responsibility to Respect Human
Rights: AN Interpretive Guide (2012), https://www.ohcht.otg/Documents/Publications/HR.PUB.12.2_En.pdf;
International Cocoa Initiative, Human Rights Due Diligence in Supply Chains: A review of legislation and guidelines through the lens
of the UN Guiiding Principles on Business and Human Rights, ICI REVIEW (Octobet 2019), https://cocoainitative.otg/wp-
content/uploads/2019/10/HRDD_teport_ICI_Final w_image.pdf.

9 See Catgill, Managing Grievances, https://www.cargill.com/sustainability / palm-oil/ managing-grievances; Cargill,
Grievance Process for Cargill’s Policy on Sustainable Palm Oil (“Palm Grievance Process”), updated June 2019,

https:/ /www.cargill.com/doc/1432135747848 / catgill-palm-grievance-procedute.pdf. See also Nestlé, Grievance
mechanisms and Remediation, https://www.nestle.com/csv/impact/respecting-human-rights/grievance-mechanisms;
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ensure that these programs are implemented propetly.” Cocoa Importers have the resources and the

access to expertise. They simply need to have the will to actually take these steps.

I1. Background of U.S. Cocoa Importers’ Failure to Stop Benefitting from Child Labor in

Harvesting Cocoa from CDI.

A. The Cocoa Industry in CDI

CDlI is the world’s top cocoa producer, producing approximately 32% of the world’s
cocoa.'’ Cocoa is vital to CDI’s economy and accounts for roughly half of its export economy."” The
industry generates annual exports worth approximately US $5B, with cocoa beans ($3.79B), and
cocoa paste ($1.04B) in the country’s top three biggest export items.”” Globally, between five and six
million farmers depend on cocoa farming. Two million of those farmers are located in Ghana and
Cote d’Ivoire.

Although CDI is the largest global producer of cocoa, Ivorian cocoa farmers are the lowest
paid. The average daily income for a cocoa farmer in CDI is less than what a consumer pays for a
single chocolate bar. This creates labor-related risks to children, hired labor (especially migrant
labor), and women. These many human rights risks endemic to the cocoa sector are driven in large
part by the low price farmers receive for their cocoa, and the severe imbalances in the value chain.
By far the most documented abuse in the cocoa industry is the use of child labor, both through local
family and social networks and through national and international child trafficking. Recent research
estimates that about 2.1 million children work in the cocoa fields of CDI and Ghana."* According to
a 2018 study, about 891,5000 children between the ages of 10 and 17 worked in the cocoa industry
between October 2016 and November 2017."

It has been estimated that at least 16,000 children in West Africa are being forced to work on

16

cocoa farms by people who atre not their parents,'® and that is probably a very low estimate.”” Many

Nestlé, Tackling labor rights issues: Our palm oil action plan, https://www.nestle.com/stoties/nestle-launched-action-
plan-palm-oil.

10 We would be happy to provide recommendations.

11 Miklos Mattyasovsky, Top 10 Cocoa Producing Countries, WORLD ATLAS, Apr. 25, 2017,

https:/ /www.wotldatlas.com/articles/ top-10-cocoa-producing-countries.html.

12 Alexander Simones, Cote d’Ivoire, THE OBSERVATORY OF ECONOMIC COMPLEXITY, Apr. 11, 2018,
https://atlas.media.mit.edu/en/profile/country/civ/.

13 [

14 Antonie Fountain and Friedel Hutz-Adams, COCOA BAROMETER (2018), at 3, https:/ /www.voicenetwotk.eu/wp-
content/uploads/2019/07/2018-Cocoa-Barometer.pdf.

15 BITTER SWEETS: PREVALENCE OF FORCED LABOUR & CHILD LABOUR IN THE COCOA SECTORS OF COTE D’IVOIRE &
GHANA, Tulane University and the Walk Free Foundation, https://cocoainitiative.otg/wp-
content/uploads/2018/10/Cocoa-Report_181004_V15-FNL_digital.pdf.

16 Peter Whoriskey and Rachel Siegel, Cocoa’s child laborers, WASH. POST, June 5, 2019,

https:/ /www.washingtonpost.com/graphics/2019/business/hershey-nestle-mats-chocolate-child-labot-west-aftica/;
BITTER SWEETS, supra note 15, at 28, https://cocoainitiative.otg/wp-content/uploads/2018/10/Cocoa-
Report_181004_V15-FNL_digital.pdf.

17 ASSESSMENT OF FORCED LLABOR RISK IN THE COCOA SECTOR OF COTE D’IVOIRE, Vetite, Feb. 2019,

https:/ /www.vetite.otg/wp-content/uploads/2019/02/Vetite-Repott-Forced-Labot-in-Cocoa-in-CDLpdf (“Given the
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of the children who are trafficked come from Mali and Burkina Faso. Children between the ages of
10 and 18 are often offered money or tangible goods to take the bus to work on cocoa farms in
CDLI." They may also have been promised education or were misled about the conditions of work
they were heading to."” Children are also internally trafficked within Cote d’Ivoire, including from

2 These documented conditions in CDI are well within the

9521

the north of the country to the south.
International Labor Organization (“ILO”)’s indicators of “forced labor.

It can be difficult to learn if individual children have been trafficked. The issue of child labor
in general is extremely sensitive in CDI, and people are hesitant to speak about it. They will often
deny that child labor exists, or will claim that all of the children working on a farm are family. CAL
heard this through multiple confidential conversations with various sources, and it was noted by the
investigators, who stated that in every place visited, it appeared that people had prepared answers.
This has been identified by many others as well.”” Children themselves may be scared to speak, or
prohibited from doing so. A 2016 report by Ebode and Mondolez noted: “It was felt that children
were well aware of the sensitivities around talking about working on cocoa farms. In one
community, the focus group discussion was observed (and intervened upon) by a group of adults,
potentially making it difficult for children to express themselves openly.”” The 2017 FLA audit
report for Olam stated that, “monitors observed a foreign worker visibly below the minimum age of
employment. He was forced by his employer (farmer) not to answer the monitot’s questions.”**

And yet, the Cocoa Importers systematically avoid discussions of trafficking or forced labor
in their superficial analysis of “root causes” and they rarely appear in the companies’ claimed due
diligence efforts. The Mondolez report found “a general lack of prioritisation of and sufficient
attention to these more egregious forms of child exploitation” in their stakeholder consultations.”
Despite almost 20 years of commitments, Nestle admits as recently as 2019 that the low number of

hidden nature of much human trafficking and forced labor, it is also possible that levels may be significantly higher
within isolated pockets in the sector.”)

18 Whoriskey & Siegel, supra note 16.

19 Abou Traoté, Child labor on cocoa plantations: Trafficking, CENOZO, January 8, 2019, https://cenozo.otg/en/articles/120-
travail-des-enfants-dans-les-plantations-de-cacao-le-trafic-a-la-peau-dure.

20 On file with CAL.

21 The ILO has identified eleven indicators of forced labor: abuse of vulnerability, deception, restriction of movement,
isolation, violence, intimidation and threats, retention of identity documents, withholding of wages, debt bondage,
abusive living and working conditions, and excessive overtime. II.O Indicators of Forced Labour, Int’l. Labor Office (2012).
22 See, e.g., Aarti Kapoor, Children at the Heart: Assessment of Child Labour and Child Siavery in Cote d'lvoire’s Cocoa Sector and
Recommendations to Mondeléz International, Embode, 2016, at 15 (“If community members felt there were community-wide
negative consequences to reporting or sharing information about child labour, this inevitably pushes incidences further
underground.”); Oliver Neibutg, Fair Game: How Effective is Cocoa Certification?, CONFECTIONARY NEWS, Dec. 20, 2017,
https:/ /www.confectionerynews.com/Article/2017/12/20/Fait-trade-How-effective-is-cocoa-cettification (Nick
Weatherill, Executive Director of the International Cocoa Initiative, highlighted that regarding sporadic audits of
certified farms, “[i]t’s a model where, if child labor is found, then farmers risk to lose their certificates then of course that
threat of punishment drives the issue underground.”); ASSESSMENT OF FORCED LABOR RISK IN THE COCOA SECTOR OF
COTE D’IVOIRE, supra note 17, at 46 (“Producers and cooperative officials interviewed during field research were highly
sensitized to the question of child labor and — likely in anticipated response to our perceived interest in the topic — were
quick to note that children did not work on their farms and that they knew buyers did not want children involved.”)

23 Kapoor, Children at the Heart, at 10.

24 Fair Labor Association, Independent External Monitoring of Olam’s Cocoa Supply Chain in Cote d’Ivoire: 2017, at 5,
https:/ /www.faitlabot.org/sites/default/ files/documents/reports /2017_olam_executive_summaty_181203.pdf.

25 Kapoor, Children at the Heart, at 16.



forced labor cases that it has identified “does not mean that forced labor does not exist - it may be

that we are not good enough at identifying it.””*’

Despite the challenges, there has been clear documentation of trafficked and forced child
labor in CDI’s cocoa sector for years. There are numerous, highly credible public reports
documenting the pervasive and ongoing use of forced and trafficked child labor in harvesting and
processing cocoa in CDL*" The U.S. Department of Labor and U.S. State Department have both
clearly documented the trafficking of children and forced child labor in the CDI cocoa sector.”® The
Child Labor Cocoa Coordinating Group Annual Report also provides ample evidence of forced
child labor in the cocoa industry.”” Additionally, repotts from the Fair Labor Association on Nestlé’s
supply chain and reports on Olam’s supply chains also found evidence of forced child labor.” Lastly,
civil society groups, academics,” and news reports have also reported and documented such abuses
for years.”

The Cocoa Importers’ programs and ploys to avoid legal compliance is a master class in
public relations. We outline below how despite being on notice for two decades of this risk and its
continued prevalence, these companies refuse to take the necessary steps to address the forced labor
and trafficking that continues in their supply chains. This history demonstrates that voluntary nature
of past and current measures has given companies little incentive to take the necessary steps to
address this issue.

26 Tackling Child Labor, 2019 Report, Nestle Cocoa Plan, https:/ /www.nestle.com/sites/default/files/2019-12/nestle-
tackling-child-labor-report-2019-en.pdf.

27 For a list of reports documenting the ongoing use of illegal child labor in the cocoa sector industry in CDI, see Exhibit
6.

28 See, e.g., U.S. DEPT OF LABOR, BUREAU OF INTERNATIONAL LABOR AFFAIRS, CHILD LABOR AND FORCED LABOR
REPORTS: COTE D’IVOIRE, https://www.dol.gov/agencies/ilab/resources/teports/child-labor/cote-divoire [heteinafter
CHILD LABOR AND FORCED LABOR REPORTS]; U.S. DEP’T OF LABOR, FINDINGS ON THE WORST FORMS OF CHILD
LABOR: COTE D’IVOIRE (2018),

https:/ /www.dol.gov/sites/dolgov/files/ILAB/child_labor_teports/tda2018/Cote%20d%27lvoire.pdf; U.S. EMBASSY
IN COTE D’IVOIRE, COTE D’IVOIRE 2018 HUMAN RIGHTS REPORT (2018), https://ci.usembassy.gov/wp-
content/uploads/sites/29/Cote-dIvoire-HRR-2018-English.pdf.

29 See, e.g., U.S. DEP’T. LABOR, BUREAU OF INTERNATIONAL LABOR AFFAIRS, CHILD LABOR IN THE PRODUCTION OF
CocCoA, https:/ /www.dol.gov/agencies/ilab/out-work/ child-forced-labor-trafficking / child-labot-cocoa; U.S. DEP’T.
LABOR, CHILD LABOR COCOA COORDINATING GROUP ANNUAL REPORT (2018),

https:/ /www.dol.gov/sites/dolgov/files/ILAB /legacy/files/ CLCCG2018 AnnualReport.pdf.

30 See eg., FAIR LABOR ASSOCIATION, INDEPENDENT EXTERNAL MONITORING OF NESTLE’S COCOA SUPPLY CHAIN IN
Ivory CoasT: 2016 (2017),

https:/ /www.faitlabor.otg/sites/default/ files/documents/reports/october_2017_nestle_executive_summary.pdf; FAIR
LABOR ASSOCIATION, INDEPENDENT EXTERNAL MONITORING OF OLAM’S COCOA SUPPLY CHAIN IN IVORY COAST:
2016 (2016),

https:/ /www.faitlabot.org/sites/default/ files/documents/reports/november_2017_olam_executive_summary.pdf
[hereinafter INDEPENDENT EXTERNAL MONITORING OF OLAM’S COCOA SUPPLY CHAIN].

31 See, e.g., BITTER SWEETS, supra note 15; THE TRUE PRICE OF COCOA IVORY COAST, IDH & True Price (2016),
https://cocoainitiative.otg/wp-content/uploads/2016/10/The-Ttue-Price-of-Cocoa.pdf; COCOA BAROMETER (2018),
supra note 14.

32 See, e.g., Tim Adams, From bean to bar in Ivory Coast, a country built on cocoa, THE GUARDIAN, Feb. 24, 2019,

https:/ /www.theguardian.com/global-development/2019/feb/24 /ivoty-coast-cocoa-farmers-fairtrade-fortnight-
women-farmers-trade-justice; Whoriskey & Siegel, supra note 16.
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A. The First Measures Taken in the U.S. to Tackle the Issue: The Harkin-Engels
Protocol

Child labor in West African cocoa production, particularly CDI, is a long-standing issue. Yet
it was not until the late 1990s that NGOs and news media were able to gain access to cocoa farms and
begin to educate the public on the systematic use of child labor in cocoa harvesting by the world’s
major cocoa producers. In 1999, various labor rights and consumer groups, most of them members
of the Washington-based Child Labor Coalition, began a campaign in the U.S. to pressure the
companies to stop using child labor and to pay adult workers a living wage. They worked with (then)
Congressman Bernie Sanders and Rep. Elliot Engel to introduce legislation to ban the importation of
cocoa (and other products) harvested by child labor. In 2001, that bill passed by a 291-115 vote in the
House and went to the Senate, where Senator Tom Harkin sponsored it. However, the pending
legislation, known as the Harkin-Engel bill, was halted before a Senate vote due to intense industry
lobbying against a mandatory program with real consequences. Once the cocoa lobbyists were done
with the bill, it had been transformed into the 2001 Harkin-Engel Protocol (the Protocol), a
“voluntary” initiative that gave the participating companies until 2005 to “phase out” the use of child
labor. The Protocol, executed on September 19, 2001, is attached hereto as Exhibit 1.

The CEO’s of the major cocoa importers, Nestle, Mars, Hershey, Barry Callebaut, World’s
Finest Chocolate, Inc., Blommer Chocolate Co., and Archer Daniels Midland (ADM)”> personally
signed the Protocol and made a commitment to achieve its goals. Section 1 of the agreed Key Action
Plan provided that

Industry has publicly acknowledged the problem of forced child labor in West Africa and will
continue to commit significant resources to address it. West African nations also have
acknowledged the problem and have taken steps under their own laws to stop the practice.
More is needed because, while the scope of the problem is uncertain, the occurrence of the
worst forms of child labor in the growing and processing of cocoa beans and their derivative
products is simply unacceptable. Industry will reiterate its acknowledgement of the problem
and in a highly-public way will commit itself to this protocol.™

The major cocoa companies, knowing that child labor was rampant in their supply chains,
acted to prevent effective measures to end their profiting from forced child labor and enacted a
voluntary program that was under the complete control of the companies. However, in doing so, the
companies expressly acknowledged that there was “forced child labor” and the “worst forms of child
labor” in their supply chains.

This history of the cocoa companies’ actual “commitments” to ending child labor on a
voluntary basis is a shocking series of self-approved extensions coupled with repeated admissions that
the companies continued to use forced child labor in their cocoa supply chains. In 2005, the Protocol’s
initial deadline, cocoa industry leaders admitted that the goals would not be “fully met” by the 2005
deadline, but assured Sen. Harkin and Rep. Engel they were “committed to achieving a certification

33 ADM later sold its cocoa business to Cargill. See Cargill buying ADM’s chocolate unit in North American expansion,
REUTERS, Sept. 2, 2014, https:/ /www.teuters.com/atticle /us-archet-daniels-m-a-catgill / cargill-buying-adms-chocolate-
unit-in-north-american-expansion-idUSKBNOGX22M20140902.

34 Protocol, Exhibit 1, at 2.



system...within three years.”” Then in 2008, cocoa industry leaders again unilaterally extended their
self-imposed deadline by two years.” In 2010, the industry delayed the implementation date by a full
decade to 2020, and this time the goal was changed to merely reducing by 70% the use of child labor
in the cocoa industry. At the 8th Annual World Cocoa Foundation (WCF) Meeting in July 2018, the
industry admitted it could not make its 2020, or even 2025, goal of eradicating child labor in the cocoa
supply chain. Effectively abandoning any set date, the WCF admitted it was not likely to meet its
“aspiration for 2020” or its other targets “for the eradication of child labor by 2025.”%

The major cocoa importers, acting through WCF, have given themselves a free pass for 79
years to continue using child labor, all the while falsely promising to comply with the Harkin-Engel
Protocol and claiming to be “committed” and “concerned” about the welfare of children
performing hazardous work on their cocoa farms. These companies knowingly benefit from child
labor while failing to stop themselves from using child labor.

B. The Failures of the CocoaAction Plan

Around 2015, the major cocoa companies, all members of the WCF, implicitly admitted that
the public was not likely to continue to believe that the companies would end child labor under the
Harkin-Engel Protocol when they announced that they were implementing the WCE’s
“CocoaAction Plan.””® However, this Plan has limited reach, no independent oversight, and does
not address the issue of forced labor specifically. Like the Harkin-Engel Protocol, the CocoaAction
Plan is more public relations than an effective program.

Among other things, the CocoaAction Plan purports to include a monitoring system to
ensure that there are no children working on participating companies’ cocoa farms, the Child Labor
Monitoring and Remediation System (CLMRS). In the fine print of the companies’ websites, they
acknowledge that CLMRS “monitoring” and the CocoaAction Plan extend only to a small
percentage of the companies’ supply chains, at most 20-30%. For example, Nestle claims only that
“around one third of Nestlé's total global cocoa supply” is covered by this system.” The Cocoa
Importers appear to be intentionally vague as to the limited scope of these programs. To the extent
there is information, it confirms that these are in essence pilot programs applicable to a small
portion of their cocoa production.

35 Joint Statement from U.S. Senator Tom Harkin, Representative Eliot Engel and the Chocolate/ Cocoa Industry on Efforts to Address
the Worst Forms of Child Labor in Cocoa Growing, July 2, 2005,

http:/ /www.cacao.gouv.ci/commun/documents/jointstatementSenateurTomHarkin.pdf.

36 Joint Statement from U.S. Senator Tom Harkin, Representative Eliot Engel and the Chocolate and Cocoa Industry on the
Implementation of the Harkin-Engel Protocol, June 16, 2008, http:/ /www.cstwire.com/press_teleases/14132-Joint-Statement-
from-U-S-Senator-Tom-Harkin-Representative-Eliot-Engel-and-the-Chocolate-and-Cocoa-Industry-on-the-
Implementation-of-the-Harkin-Engel-Protocol-#.

37 Remartkes: Child Labor Cocoa Coordinating Group (CLCCG) Annual meeting Opening Ceremonies Sofitel Abidjan Hotel Ivoire,
Tuesday, July 17, 2018, https:/ /www.wotldcocoafoundation.otg/blog/2018-child-labot-cocoa-coordinating-group-8th-
annual-meeting-remarks/.

38 Wotld Cocoa Foundation, CocoaAction, https://www.wotldcocoafoundation.org/about-wef/ cocoaacton/.

3 Nestle Cocoa Plan, https://www.nestlecocoaplanreport.com/.
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In March 2019 interviews with the WCF, the ICI, and the Fair Labor Association (FLA),
IRAdvocates’ Executive Director, Terry Collingsworth, confirmed with each of these organizations
that, at most, 20-30% of any producer’s cocoa production comes from farms that are in
cooperatives and that are participants in the CocoaAction Plan. The remaining 70-80% comes from

the “free zones” where there is no monitoring and a high incidence of child labor, including
trafficked child labor.

In addition to applying to a limited number of the companies’ supply chain farms, CLMRS
does not have independent monitoring, a key aspect of any credible system of compliance. These
systems largely rely on “self-reporting” by “trusted” communities of farmers. Given the long history
of exploitation of children by farmers squeezed by the low payments by the cocoa companies, this is
a situation that absolutely requires a “trust but verify” approach. Further, to the extent there are
reported violations, the companies collect this information and may or may not disclose it to the
public. More fundamentally, there are no consequences for a farmer using forced child laborers.
Even if a child labor violation is reported to the company, the cocoa produced by child labor is
simply processed with all the other cocoa and prepared for export. Finally, there is no transparent
system of effective remediation for children found to be working as forced laborers — the companies
are largely silent about what happens to this small percentage of children harvesting cocoa who are
identified by the CocoaAction Plan. Helping these at-risk kids who have already been through the
tremendous trauma of being trafficked and/or forced to petform hazardous work should be the
highest priority of any system, not a hidden data point. Presumably, the companies are fully aware of
the double-edged sword of reporting their own ongoing use of illegal child labor, thus showing their
monitoring can produce results but also proving that they have failed to stop benefiting from child
labotr. At most, CLMRS identifies child labot on a small number of farms and allows the Cocoa
Importers to purchase and export to the U.S. cocoa that included child labor.

As a clear example of the willful and ongoing use of child labor within the CocoaAction
Plan, on September 2, 2015, the FLA released the results of its audit performed for Nestlé. The FLA
explained that “[f]or Nestlé in Ivory Coast, the FLA has been monitoring since 2013 a growing
portion of its cocoa supply served by the Nestlé Cocoa Plan (NCP). As of mid-2015, the NCP
represented around 25 percent of Nestlé’s total cocoa supply chain.””*’ Nestlé had the FLA audit the
subset of its supplying cocoa farms where it had engaged in the most efforts to eradicate child and
forced labor. The FLLA assessors visited a sample of 260 farms," less than 1% of the 30,000 that
supply Nestlé in the Ivory Coast.

The 2015 FLA report found children under the age of 15 working on cocoa farms from
which Nestle sourced.” This came “more than a decade after the food company promised to end

40 FAIR LABOR ASSOCIATION, 2014 ASSESSMENTS OF NESTLE COCOA SUPPLY CHAIN IN IVORY COAST, Sept. 2, 2015,
https:/ /www.faitlabot.org/report/2014-assessments-nestlé-cocoa-supply-chain-ivory-coast.

41 Id

42 FAIR LABOR ASSOCIATION, INDEPENDENT EXTERNAL MONITORING OF NESTLE’S COCOA SUPPLY CHAIN IN IVORY
COAST: 2015, at 5,

https:/ /www.faitlabor.otg/sites/default/ files/documents/reports/september_2016_nestle_executive_summary.pdf.
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the use of child labour in its supply chain.”* These children “were involved in various farm activities
... Some of these tasks are considered as hazardous since they involve the use of machete and
transportation of heavy loads.”* The Fair Labor Association also “found evidence of forced
labour,”® including a young worker who had not received his salary for an entire year that he
worked at a farm.* In its own report from 2019, Nestle admitted that 23% of the children it was
monitoring were performing child labor, amounting to 18,283 of the 78,580 children in Nestlee’s

monitoring system."” (13)

In a 2017 FLA audit of cooperatives in Olam’s supply chain, “monitors identified a contract
worker who was presented by his employer as 18 years old. However, based on his physical
appearance, the monitors believe that his age might be 14 years.”*® They also identified a young
worker who was prohibited from speaking to them.*” These cases were in addition to numerous
other farms where the FLA found children engaged in labor, including hazardous work.

To further deceive the consumers and government regulators, the major U.S. cocoa
importers that are members of the WCF hire and pay Fair Trade, UTZ, and Rainforest Alliance to
label their cocoa as meeting their standards when these groups also know that at most only 20-30%
of the companies’ cocoa production is even partially monitored. Further, these so-called “fair trade”
initiatives mislead the public by creating the false impression that they are certifying cocoa as child-
labor-free when they do not in fact assess the extent of child labor in their member companies’
production. In addition, they are forced to admit that in CDI they mix “certified” beans with
uncertified beans to maintain supply. The Washington Post recently exposed the reality of these sham
programs that do little more than mislead consumers into thinking that “fair trade” means child
labor free.”

Each time the WCF or another industry group makes a comment on the child labor issue they
implicitly admit that the industry continues to use and benefit from child labor. For instance, a January
15, 2020 article in confectionery news reported that the Government of Cote D’Ivoire conducted
raids on cocoa farms and freed 137 trafficked children and arrested 12 traffickers. In response the
WCF could only offer the repeated empty refrain that they have “zero tolerance” for child labor.”" As

4 Joe Sandler Clarke, Child labour on Nestlé farms: chocolate giant’s problems continue, THE GUARDIAN, Sept. 2, 2015,

https:/ /www.theguardian.com/global-development-professionals-network /2015 /sep/02/ child-labout-on-nestle-farms-
chocolate-giants-problems-continue.

44 FAIR LABOR ASSOCIATION, INDEPENDENT EXTERNAL MONITORING OF NESTLE’S COCOA SUPPLY CHAIN IN IVORY
COAST: 2015, supra note 42, at 5.

# Clarke, supra note 43.

46 FATR LABOR ASSOCIATION, INDEPENDENT EXTERNAL MONITORING OF NESTLE’S COCOA SUPPLY CHAIN IN IVORY
COAST: 2014-2015, at 34,

https:/ /www.faitlabor.otg/sites/default/ files/documents/reports/september_2015_nestle_executive_summary.pdf.

47 Tackling Child Labor: 2019 Report, Nestlé Cocoa Plan, at 13, https:/ /www.nestle.com/sites/default/files/2019-12/nestle-
tackling-child-labor-report-2019-en.pdf.

48 INDEPENDENT EXTERNAL MONITORING OF OLAM’S COCOA SUPPLY CHAIN, s#pra note 30, at 6.

49 Id. at 5.

50 Peter Whotiskey, Chocolate companies sell “certified cocoa.” But some of those farms use child labor, harm forests, WASH. POST, Oct.
23,2019, https:/ /www.washingtonpost.com/business/2019/10/23/chocolate-companies-say-their-cocoa-is-certified-
some-farms-use-child-labot-thousands-ate-protected-forests/.

>t Anthony Myers, lvorian police raid cocoa farms and villages in child trafficking crackdown, CONFECTIONERYNEWS.COM, Jan. 15,
2020, https:/ /www.confectionerynews.com/Article/2020/01 /15 /Ivotian-police-raid-cocoa-farms-and-villages-in-child-
trafficking-crackdown.
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support for this, the WCF referenced a recent report that found that 829,400 children in CDI were
working in the cocoa sector and 768,800 were performing hazardous work.” The report further found
that 667,800 children were working in the cocoa sector in Ghana and 632,100 of those children were
performing hazardous labor.” There is no question that the companies are admitting, once again, that
they have failed to stop using child labor and thus are knowingly benefiting from the ongoing abuse
of children on cocoa farms.

C. History of Efforts Seeking Accountability

With this long history of admissions by U.S. cocoa importers that there was and continues to
be child labor in their supply chains, it is remarkable that they continue to import cocoa produced
with illegal child labor undeterred. On May 30, 2002, the International Labor Rights Forum (ILRF)
filed a section 307 Petition seeking a Withhold Release Order (WRO) on all cocoa imported to the
U.S. from CDI, attached hereto as Exhibit 2. The ILRF Petition detailed the extensive evidence of
forced and trafficked child labor in the harvesting and processing of CDI cocoa and documented that
U.S. importers were knowingly importing cocoa produced by illegal child labor. There was little
dispute about the facts. The cocoa importers, acting through the Chocolate Manufacturers Association
(CMA), one of the entities that signed the Protocol and pledged in 2001 to end child labor in the cocoa
supply chain, did not dispute that child labor was pervasive in their supply chains; rather, they argued
that the “domestic consumptive demand” exemption allowed them to continue to import cocoa from
CDI even though it was produced by child labor.”* The domestic consumptive demand exemption
was removed in 2015> and thus no longer provides immunity for the Cocoa Importers’ ongoing and
admitted use of illegal child labor in their supply chains.

When the cocoa companies that signed the 2001 Protocol had still done little or nothing to
implement the pledge to end child labor by 2005, IRAdvocates filed a federal lawsuit under the Alien
Tort Statute, 28 U.S.C. 1350 against Nestle and Cargill on behalf of six individuals who, as children,
had been trafficked from Mali to CDI and had been forced to work harvesting cocoa. The case, Jobn
Doe I et al. v. Nestle et al., is still pending. The Second Amended Complaint, which includes detailed
factual allegations that Nestle and Cargill knowingly aided and abetted ongoing forced child labor in
CDlI, is attached hereto as Exhibit 4. The case has been in the courts for 15 years. Nestle and Cargill,
once again, do not and cannot deny that they are knowingly benefiting from child labor in their CDI
supply chains. The companies continue to raise highly technical legal arguments in an attempt to avoid
liability for their admitted use of child labor. The Ninth Circuit Court of Appeals has consistently
credited the allegations of the former forced child laborers and has overruled the companies’ specious

legal arguments.”

52 BITTER SWEETS, su#pra note 15, at 24.

55 I

54 See ILRF et al., v. United States and Chocolate Manufacturers’ Association, Slip Op. 05-110 (U.S. CIT, 8-29-05), at 9-13,
attached hereto as Exhibit 3.

55 Trade Facilitation and Trade Enforcement Act of 2015, current version at 19 U.S.C. § 1307 (2012 & Supp 111 2015).
56 See Doe 1. v. Nestlé USA, Ine. (Doe I), 766 F.3d 1013 (9th Cir. 2014); Doe v. Nestle, S.A., 929 F.3d 623 (9th Cir. 2018).
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Reviewing the facts alleged by the six former forced child laborers trafficked from Mali to
wotk on cocoa farms in CDI, the Ninth Circuit observed: “The defendants’ involvement in the
cocoa market gives them economic leverage, and along with other large multinational companies, the
defendants effectively control the production of Ivorian cocoa.”’ The Ninth Circuit also found that
the defendants in the case “are well aware of the child slavery problem in the Ivory Coast. They
acquired this knowledge firsthand through their numerous visits to Ivorian farms. Additionally, the
defendants knew of the child slave labor problems in the Ivorian cocoa sector due to the many
reports issued by domestic and international organizations.”® The Ninth Circuit further stated:

Despite their knowledge of child slavery and their control over the cocoa market,
the defendants operate in the Ivory Coast “with the unilateral goal of finding the
cheapest sources of cocoa.” The defendants continue to supply money,
equipment, and training to Ivorian farmers, knowing that these provisions will
facilitate the use of forced child Iabor.”

The Ninth Circuit further commented:

The defendants’ control over the Ivory Coast cocoa market further supports the
allegation that the defendants acted with the purpose to facilitate slavery. ... The
defendants had the means to stop or limit the use of child slavery, and had they
wanted the slave labor to end, they could have used their leverage in the cocoa
market to stop it. Their alleged failure to do so, coupled with the cost-cutting
benefit they allegedly receive from the use of child slaves, strongly supports the
inference that the defendants acted with putpose.”

$kk

Thus, the allegations suggest that a myopic focus on profit over human welfare
drove the defendants to act with the purpose of obtaining the cheapest cocoa
possible, even if it meant facilitating child slavery. These allegations are
sufficient to satisfy the mens rea required of an aiding and abetting claim under
either a knowledge or purpose standard.”

Nestle and Cargill are now seeking review in the U.S. Supreme Court arguing that corporations cannot
be sued under international law.”* Once again, the companies are not denying that there is forced and
trafficked child labor harvesting their cocoa. They are seeking immunity based on an arcane point of
law.

Members of Congress who first sought to regulate imported products produced by child labor
and settled for the Protocol are now expressing great frustration that after nearly 20 years of promises
and pledges made by the companies, child labor remains a serious problem. There are several new

57 Doe 1, 766 F. 3d at 1017-19 (quotations to Plaintiffs’ First Amended Complaint).

58 Doe 1, 766 F. 3d at 1017-19 (quotations to Plaintiffs’ First Amended Complaint).

59 Doe I, 766 F. 3d at 1017-19.

00 Id. at 102425 (emphasis added).

61 Id. at 1026 (emphasis added).

02 Edvard Pettersson, Child Slavery Claims Against Nestle, Cargill Get One More Chance, BLOOMBERG, Jan. 8, 2017,
https:/ /www.bloomberg.com/news/atticles/2017-01-09/child-slavery-claims-against-nestle-cargill-get-one-more-
chance.
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bills being developed to try to effectively stop the U.S. cocoa importers from continuing to benefit
from illegal child labor. In the Senate, Senators Brown and Wyden sent a strong letter to CBP asking
for enforcement action for cocoa under section 307 of the Trade Act 19 years after the importing
companies promised Congress they would phase out child labor by 2005. A copy of the Brown-Wyden
Letter is attached hereto as Exhibit 5.

I11. Full Statement of the Reasons for the Belief that Cocoa Imported from CDI is Produced
With Forced or Trafficked Child labor.

The repeated admissions by the U.S. cocoa companies, going back to the 2001 Harkin-Engel
Protocol, that they are allowing illegal child labor to continue in their supply chains while they make
empty promises to take effective action to phase out child labor, should be enough, in itself, to allow
the Commissioner of Customs to find the “information available reasonably but not conclusively
indicates that” cocoa harvested and processed with illegal child labor “is being, or is likely to be,
imported”® and shift the burden of proof to the importers by issuing a WRO, effective 180 days
from the time of the Order, “unless the importer establishes by satisfactory evidence that the
merchandise was not ... manufactured in any part with the use of a class of labor specified in the
finding.” 19 C.F.R. § 12.42 (g)(emphasis added). Evidence should include a transparent supply chain
mapped to the farm level, a public report on how the importers are implementing their own Codes

of Conduct and supervising their Supplier Codes, and a grievance mechanism in place that is in line
with the UNGPs.

The cocoa companies are not hapless consumers of cocoa harvested by children in CDI.
The companies are acting together in the WCF to knowingly perpetuate a system of forced and
trafficked child labor that they will continue to benefit from until they are forced to stop. They have
proven without question that they cannot be trusted to monitor themselves. This demonstrates,
once again, the old adage that the fox cannot be trusted to guard the chicken coop.

To ensure a complete record that removes all doubt that the relief requested by Petitioners
should be granted, Petitioners provide the following additional evidence of pervasive and ongoing
use of forced or trafficked child labor by the U.S. importers.

A. Evidence of Forced and Trafficked Child Labor Gathered by CAL and
IRAdvocates in Partnership with Local Organizations.

CAL and IRAdvocates, with local support, obtained evidence of child labor on cocoa farms
throughout CDI in December 2019. Here we provide evidence of both trafficking of children and
child labor throughout the cocoa industry. In order to protect the identities of investigators,
witnesses, and victims, simultaneous to this petition, CAL and IRAdvocates are privately submitting
evidence to CBP, including affidavits, photos, videos and audio recordings.

0319 C.F.R. § 19.42 (¢)(emphasis added).
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Determining that any person, adult or child, is engaged in forced labor, is highly fact-
intensive and often speculative. While we cannot determine with certainty whether any particular
individual was engaged in forced labor at the time the evidence was gathered in December 2019, we
tried to identify where particular indicia relevant to the analysis were present, including other forms
of illegal labor (primarily hazardous child labor), evidence that the person was from a different
country or region, language differences, and evidence that a child was not accompanied by members
of the child's immediate family.

Further, as described above, the extremely sensitive nature of this sector made it difficult to
get access to farms and to have people speak freely. The investigators explained to us that it seemed
like a system set up for hiding. People would stop working and children would walk away when a
stranger such as the investigators approached. Many people who did speak sounded like they had
prepared answers.

The investigators went to four different regions of the country and spoke with farmers and
farmworkers, both adult and children, as well as cooperative managers and others living and working
in the areas they visited. They documented children engaged in hazardous activities, some of whom
had dropped out of school, and one youth who had been sent over from Mali to work with his uncle
on a cocoa farm. Children as young as five were carrying or using machetes, children as young as ten
were carrying extremely heavy loads of cocoa beans, and teenagers were selling agricultural
chemicals. Many were hesitant to talk to the investigators, especially to share their ages, and near one
farm, the investigators saw “[t]wo underage girls visibly emerging from the cocoa plantation, holding
machetes. When they saw that they were being filmed, they fled.”**

The investigators interviewed two teenagers who had been lured from the north of CDI and
had made it part way to a cocoa farm further south before their families intervened and brought
them back home. The teenagers described how they met their initial contact at night, and talked
about the network of point people and various stops between the border town and Issia, where they
would depart from to go to an undisclosed farm. They made it as far as Bouaké, a common transit
town for migrant workers, when a family member brought them back to their town. They explained
that by then, another group of youth, younger than them, had departed.

The investigators spoke with cooperatives, and saw posters stating that child labor is not
allowed close to farms where they saw child labor happening. One cooperative manager openly
admitted that the farms used child labor. This manager told the investigators that after children pile
up the cocoa and break the pods up to put them in the sun, the cocoa is sent to “big industrial
groups.” He explained that after the children brought the cocoa pods to the camp, they dry the pods
on tarps and racks. Then the coops give the cocoa to “the financiers,” including Cargill. In response
to a question from the investigator as to whether the coop has to meet quotas set by companies and
therefore “take[s] children to supplement those who have to make the 2400 tonnes,” the manager
responded “yes.”

64 Source on file with CAL.
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B. Evidence of Forced and Trafficked Child Labor Gathered by IRAdvocates’
Research from 2017-19

IRAdvocates renewed its evidence-gathering on forced and trafficked child labor in CDI
cocoa harvesting and production in 2017 in order to assess whether the companies had finally made
significant improvements in their supply chains and had made measurable progress on phasing child
labor out of their cocoa production. Unfortunately, the situation remains unchanged and child labor
remains a major problem in CDI cocoa production. IRAdvocates is now finalizing a new legal
complaint based on this newly-gathered evidence and will soon be filing a federal complaint against
Nestlé, Cargill, Barry Callebaut, Mars, Olam, Hershey, Mondeléz, and perhaps others, under the
Trafficking Victims Protection Reauthorization Act (“I'VPRA”), 18 U.S.C. § 1595 ez. seq.

In 2018, the IRAdvocates team, including the undersigned Executive Director Terry
Collingsworth, visited cocoa farms around CDI. In Duekoue, they observed and interviewed a
group of about 7 male child workers harvesting cocoa. The following are photos taken by Terry
Collingsworth or a member of the team:*

The two children in the photos above were both about 14 years old. They were using
machetes to clear brush around the cocoa trees and to cut cocoa pods from the trees and then open
the pods and clean the cocoa beans. Both children said they were brought by a “man” from Burkina
Faso, where they were from. They did not know the man’s name, but they were promised jobs
working on a cocoa farm. When IRAdvocates met them, they both had been working on the farm
for over a year and were on their second season. They had not yet been paid anything and were
working for food. They slept in a lean-to made of sticks and covered with a tarp. The boy in the
photo immediately above in the white shirt expressed that he was very hungry and asked for food.
He was visibly afraid of the adult male who was the overseer of the farm.

The first 60 seconds of this video https://vimeo.com /388589094 shows these same children
and other children on this farm performing hazardous work. The video was filmed by Miki Mistrati’s

%5 The children in these photographs were observed by IRAdvocates working on farms that were easily accessible to the
public. None of these children are participants in any legal action brought by IRAdvocates.
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film crew as part of a new documentary they are making focused on Nestle and Cargill’s ongoing use
of child labor while these companies deny their responsibility for injuries to forced child laborers in
the Doe v. Nestle case.

The adult male on the right in the photo (left) was the
overseer of the farm. He informed the IRAdvocates team
that the cocoa from that farm was sent to a processing and
sorting center just down the road.

IRAdvocates went to the processing center and
photographed the Cargill bags that were being filled with
cocoa beans (below):

>
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In March 2019, IRAdvocates returned to CDI and again visited several farms. In Daloa,
IRAdvocates visited a farm that had about 8 boys working with machetes cutting down cocoa pods,

opening the pods, and cleaning the beans. The following photos were taken by IRAdvocates’
Executive Director Terry Collingsworth or a member of the team:
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The children in these photos were vague about their ages but
were clearly quite young. IRAdvocates estimates they were
no more than 14 or 15 years old. The children were also from
Burkina Faso. The young boy with the grey shirt in the first
two photos first said that his father brought him to the CDI
cocoa farm, but he said his father was back in Burkina Faso.
He appeared to be visibly afraid when IRAdvocates
questioned him about how he came to the farm and appeared
to be an example of a child being told by those who
trafficked him not to provide details about his situation. The
final 52 seconds of this video shows these same children
performing hazardous work:

https://vimeo.com /388589094

The video was filmed by Miki Mistrati’s film crew as part of a
new documentary they are making focused on Nestle and
Cargill’s ongoing use of child labor while continuing to deny their responsibility for injuries to
forced child laborers in the Doe v. Nestle case.

IRAdvocates left this farm and very close by was a large Cargill cooperative (below left):
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The certification rules of Rainforest Alliance were posted on the wall of the processing center
(above right).

IRAdvocates observed that cocoa beans were being brought in and dumped on the floor and
mixed with other beans. The owner/manager of the cooperative admitted that the “certified” beans
were mixed with non-certified beans as a routine matter. This is consistent with the results of the
Washington Post’s investigation of the so-called certification schemes.*

6 Whotiskey, s#pra note 50.
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During both the 2018 and 2019 IRAdvocates research trips, the team also visited Mali,
where many of the children working on CDI cocoa farms are trafficked from. IRAdvocates met
with and interviewed numerous former child laborers who were trafficked from Mali to work in
CDI on cocoa farms. IRAdvocates selected eight former trafficked child laborers to serve as
Plaintiffs in the TVPRA case IRAdvocates will soon file against Nestle, Cargill, Mars, Hershey, Barry
Callebaut, Mondeléz, and Olam. The following paragraphs which will be part of the forthcoming
TVPRA case provide the facts of how these eight children were trafficked from Mali and what

conditions they faced in CDI working on cocoa farms:’

C. Factual Allegations of Eight Plaintiffs From IRAdvocates’ Forthcoming TVPRA
Case

1. John Doe 20 is from Djoumatene in the Department of Kadilio, Mali. He thinks he was
born late in 1996. In 2012, when he was 15 years old, he was working in a field near his home in
Mali when a man approached and offered him a job. The man promised a good paying job in Cote
d’Ivoire and offered to pay his transport there. They went together to the bus terminal in Sakasso.
The man bought his ticket and also boarded the bus. They arrived in Daloa, Céte d’Ivoire, a major
cocoa production area where all Defendants obtain cocoa. There they were met by another man
who bought him a bus ticket to another village. He did not know exactly where. The second man
went with him. From there they went to a plantation and he met the man who apparently owned or
managed the plantation. He came to know the man’s name was Lassina Coubaly. He also came to
know that the plantation was called the Guezouba plantation. This was a small plantation of 8
hectares. He was the only worker there.

2. John Doe 20 was told that he would be fed and would be paid his wages at the end of the
season when the cocoa was harvested. He worked long days, from around 6 am until 4 or 5 pm. He
cleared brush with a machete and tended the plants. When the cocoa was ready to harvest, he picked
the pods and opened them with a machete to remove the cocoa beans. He also applied pesticides
and herbicides without any safety instruction or protective gear. He slept on the plantation under a
ragged tarp. He was exposed to insects and snakes. At the end of the year he was not paid. He asked
for money to leave and Lassina told him he had to stay and keep working. He had absolutely no
money and did not know where he was. He kept working so that he could eat and not starve to
death. He worked under these conditions for 5 years. At the end of the 5" season, in 2017, he was
desperate and could not continue doing the difficult and hazardous work only to barely be fed
enough to keep him alive. He confronted Lassina and said that he wanted to be paid all of the wages
he was due and that he was going to leave. Lassina said he had no money, but finally gave him
20,000 CFA (about $33.00) for transport, and he left. It took some time to get back to Mali because
20,000 CFA was not enough money to even cover transport home. He did some odd jobs in Pogo,
the border town in Cote d’Ivoire, to earn enough money to get a bus back to Mali. He arrived home
in early March 2017.

67 These are the actual paragraphs from the TVPRA complaint. The eight Plaintiffs are identified with pseudonyms for
security reasons. With proper precautions, IRAdvocates can arrange for these individuals to be interviewed.
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3. John Doe 21 is also from Djoumatene in the Department of Kadilio, Mali. He thinks he
was 16 when, completely destitute, he was in Komogho, Mali looking for work. There, when he was
wandering around, a man named Seydou told him he had a brother in Céte d’Ivoire who could give
him a good job on a cocoa plantation. John Doe 21 accepted the offer and Seydou bought him a bus
ticket to Abidjan, and then on to Aboisso, Cote d’Ivoire. When he got there, Madou Kone, Seydou’s
brother, met him and took him in the night to a plantation John Doe 21 later found out was called
Karou. Madou said he had to work to pay off bus fare. Sidiki worked for a year, to the end of the
season, and asked to be paid. Madou said he had to keep working and that he would pay him 12,500
CFA (about $21.00) per month going forward but would only pay at the end of the season when the
cocoa was sold. He worked with 6 other children, and though he could not speak with them because
they spoke some other dialect (Senoufo), he learned they were not being paid either.

4. John Doe 21cleared brush with a machete and tended the plants. When the cocoa was
ready to harvest, he picked the pods and opened them with a machete to remove the cocoa beans.
He also applied pesticides and herbicides without any safety instruction or protective gear. At the
end of the next year, Madou told him the same thing again. He worked one more season and was
still not paid for almost 3 years of work. He complained and Madou beat him. Shortly thereafter,
Madou gave him CFA 20,500 ($34.00) and told him how to get a bus to Abidjan. He could not leave
the plantation before he finally got a small amount of money from Madou because he did not have a
single CFA in his pocket and did not even know where he was. He had no identification and no idea
how to get help. When he got there, he did not have enough money to get a ticket home, so he
found a job at a construction site for CFA 1,500 ($2.50) per day. He worked about 15 days and then
had enough to get his ticket home to Mali.

5. John Doe 22 is from Kouroussandougou, Mali. He was 11 years old and was approached
near the bus station by a man named Brahima who promised him a job in Cote d’Ivoire. He went
with Brahima, who bought him a bus ticket to the Mali/Cote d’Ivoire border town of Zegoa in Mali.
There were 4 or 5 other children with him when he got on the bus. In Zegoa, they got off the bus
and Brahima arranged for small motor bikes to take them across the border beyond the check point
as they did not have identification papers. They crossed the border and went to Pogo, the Cote
d’Ivoire border town. From there, they all went on a bus to Sinfra. There, Brahima handed him over
to Madou Kone, who took him to a house to sleep. Then Madou’s brother came and took him to a
plantation called Yofla near Sinfra, which is a major cocoa-producing region in Cote d’Ivoire. He
went alone, but 2 other small children came within a few days. He was promised CFA 25,000 per
month and Friday (religious holiday) off, but he was then forced to work every day and was not
paid.

6. John Doe 22 cleared brush with a machete and tended the plants. When the cocoa was
ready to harvest, he picked the pods and opened them with a machete to remove the cocoa beans.
He also applied pesticides and herbicides without any safety instruction or protective gear. He
worked for a year this way and was told he would be paid after the next year. He was given breakfast
in the morning and then worked all day without food. He was once bitten by a snake and got sick
because they did not give him medical care. He could not leave on his own because he had no
money, did not speak the language where he was working, and had no idea where he was. After 2
years, Madou took him to the bus station in Sinfra and bought him a bus ticket back to Mali. He
gave him some extra money for food, but the guards at the border took it when he did not have any
identification.
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7. John Roe 1 was 14 years old in early 2009 when he was approached near Sikasso, Mali, by
Omar Traore who told him he could get him work on a cocoa plantation in Cote d’Ivoire. Omar
then introduced him to a lorry driver in Sikasso, Mali, and the driver took him to Divo, Cote
d’Ivoire. When they got to Divo after a 12-plus hour drive, he met the owner of the plantation,
Madou Kone. Divo is a major cocoa-producing area from which all Defendants obtain cocoa. He
was taken by motorbike to the plantation. The owner promised him 90,000 CFA (about $180) at the
end of the harvest season. The owner showed him around and left him with the other workers, 3
kids and 1 older man, all from Mali. The owner lived in Divo and did not work the plantation
himself. The 3 kids were from a different area of Mali and he could not understand their dialect. The
older man was in charge and did not want him to speak with the other kids and kept everyone
working separately. The kids were all afraid of him.

8. John Roe 1 slept in a small, open hut on the plantation. He ate bananas, pineapple, and
cassava roots. He was always hungry. He did everything on the plantation. He cleared brush, cut
down and opened cocoa pods, and applied pesticides. He has visible scars from cuts on his hands
and arms from machete accidents. He was always bitten by bugs. The owner came once a week or so
to check on things. At the end of the year, the owner was visiting and John Roe 1 asked for the
90,000 CFA he was promised. The owner said he did not have the money to pay anyone but would
pay once he had it. John Roe 1 wanted to leave, but he had not one CFA in his pocket. He did not
know where he was, but knew he was a very long distance from Mali, and there was no one he could
ask for help. He was very afraid but saw no option other than continuing to work for food and hope
he would get paid. He worked another year through the next harvest and was again told by the
owner there was no money to pay the workers. The owner said he would get all his money soon.
John Roe 1 worked another 3-4 months to avoid starvation, and then met Baba Bambara Dioula on
the plantation, who was originally from Burkina Faso and owned a neighboring plantation. John Roe
1 told Baba his story and he took him to the lorry park and introduced him to a driver who was
heading to Mali and the driver took him for no charge. He returned to Mali at the end of 2011.

9. Plaintiffs John Roe 2 and John Roe 3 were trafficked together from Mali to the cocoa
plantations of Cote d’Ivoire. They were friends from childhood. John Roe 2 was born in 1998. John
Roe 3 does not know his birthdate, but he does know he is one year younger than John Roe 2, so he
was likely born in 1999. In 2013, when John Roe 2 was 14 and John Roe 3 was 13 they were
approached by a labor broker known as Nou, who told them he could send them both to Cote
D’Ivoire to get good jobs on a cocoa plantation. They said they had no money. Nou said that he
would pay for everything and the plantation owner would pay him back out of their first pay. Nou
then took them to a bus and he clearly knew the driver. He explained to the driver what was going
on and paid the driver something. This first bus took them all the way to Yamoussoukro, which is
the ancient capital of Cote D’Ivoire and about 150 km North of Abidjan. The trip took at least 12
hours. The bus driver fed them and also paid off the border guard at the Cote d’Ivoire/Mali border
crossing. There, the bus driver took them over to a different bus and spoke to the driver. They got
on the new bus and first stopped in San Pedro and then went on the Grabo, which is in the far
Southwest of Cote d’Ivoire just a few miles from the border with Liberia. This area is known to the
“wild west” of the cocoa production areas and there are lots of unregulated, free zone plantations in
that area. All the Defendants purchase free zone cocoa for 70-80% of their cocoa, and much of it
comes from this area.

10. The owner of the plantation they were destined for, Salif Djamoutene, met John Roes 2
and 3 in Grabo. Salif was on a bicycle and he rode beside them as they walked about 6-7 hours to
the small village of Souroudouga. They were not given any food and they were able to drink water
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out of a river. The planation was just outside of the village. It was a big one, maybe 12 hectares. Salif
explained the entire process of harvesting cocoa and caring for the trees. He offered them 100,000
CFA each (about $200) to work for the year until the harvest, when they would be paid. He did say
that he would pay for Nou and all the travel expenses out of the first pay, but did not say how much
that would be. Salif came about once a week to check on them, and they were they only two
workers. He yelled at them a lot and said they needed to do better if they wanted to be fed. He
brought their food when he visited and they ate mainly yams, bananas, and cassava. They did
everything on the plantation, including clearing brush, applying pesticides and fertilizer (without any
protective gear), cutting down the pods, opening them, collecting the beans and drying them. Both
have visible scars from machete accidents.

11. At the end of the season, John Roes 2 and 3 asked to be paid. They worked for about 7
months. They told Salif they wanted to be paid what they were owed and they wanted to go home.
They were afraid of staying because the owner of a neighboring plantation had been killed due to a
land conflict in the area and they wanted to get out of the area. Salif told them he had no money to
pay them and that they owed a lot to Nou. They left Salif and decided to try to get home. They
walked from the plantation back to Grabo. They remembered the way because they had walked it to
get to the plantation. At the bus station they met a driver who agreed to take them to San Pedro.
There they got another driver to take them to Abidjan because one of them had a relative there. In
Abidjan, the relative who was from Mali took them to the bus station and introduced them to a
driver also from Mali who was going to Sikasso. The bus driver took them and gave them food and
paid to get them through the checkpoint at the Mali border.

12. Plaintiff John Roe 5 is still suffering from physical and mental trauma to this day
attributable to his four years of working on a cocoa plantation in Cote d’Ivoire. He has never been
to school. He was born in 1998. He went to work in 2012, when he was 14. He is from the village of
Nionodjassa, Mali. A man came to his village and told John Roe 5 that he could get him a good job
in Céte d’Ivoire. The man took John Roe 5 on a motorbike to the bus station in Sikasso. The guy
paid for the bus and seemed to know the driver. The guy told John Roe 5 the costs would be taken
out of his first pay. Like John Roes 2 and 3, he took the bus route to Grabo. When he got there, he
met Sidibe the plantation owner who the guy who sent him arranged. They walked about two hours
from the bus station to the plantation. Sidibe showed him how to do the work. He did everything on
the plantation from clearing brush, trimming trees, harvesting and opening pods, and applying
pesticides. He remembered a brand of pesticide called “72” that he used. He was not given any
protective gear. He cut himself many times. Sidibe came once a week and brought food and gave
him direction for the week. He worked alone. At the end of the first year Sidibe said he did not have
any money but would eventually pay him.

13. John Roe 5 continued this arrangement for four years. He had no idea where he was or
where he could go. He did not have any money and no identification. After 4 years, he got very sick
and lost consciousness. He attributes this to exhaustion and hunger. He woke up in a local hospital.
He thinks Sidibe brought him there. Somehow, he does not know, a relative Drissa Ballo was
summoned to get him. Drissa took him by bus back to Mali and to a hospital there where he spent 1
night. The doctor said he was suffering from traumatic stress. He recalls that during the worst part
of the trauma he endured while working on the plantation for 4 years without pay, he dreamed of
getting a bicycle and a radio when he finally got paid.

14. Plaintiff John Roe 6 is a very observant Muslim and knows only the Koranic calendar.
He went to work in 2006 when he was 13 and worked for 5 years. A man named Soumaila Kone
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came to his village, Domogodjassa, and promised him 125,000 CFA ($250) per year to work on a
cocoa plantation in Cote d’Ivoire. Soumaila was originally from Burkina Faso. He said he did not
know the man but really needed to earn money so he went to the bus station in Sikasso with him.
Soumaila spoke to and paid the bus driver. JR 6 was taken by bus to Divo, Cote d’Ivoire, a major
cocoa producing area that all Defendants obtain cocoa from. Divo is at least 12 hours by bus from
Sikasso. At Divo John Roe 6 was met by the owner of the plantation, Sekou Traore. From the bus
station they went by a cocoa truck to the plantation near the village of Niama. It was about 10-11
hectares. Sekou showed him how to do the work. He did all tasks on the plantation and has terrible
scars on his arms from the machete. There was one other Malian boy there and another boy from
Burkina Faso. The owner separated John Roe 6 from the Malian boy so they could not talk. They
worked in different parts of the plantation.

15. John Roe 6 fell victim of the same basic scheme as the other Plaintiffs — each year the
owner said he had no money, but told John Roe 6 to keep working if he wanted to be fed, and he
would eventually be paid. John Roe 6 had no money, did not know how to get home or even where
he was as it was long drive from Mali. After five years, he got angry and demanded that he be paid
so he could leave. The owner did pay him 125,000 CFA, so he finally had enough money to get
home. He walked to the bus station and went back to Mali.

IRAdvocates has detailed notes from these and other interviews that are now protected by
the Attorney-Client and work product privileges, but would be happy to provide additional
information as requested.

D. 2019 Report and Video by Investigative Journalist Group Cenozo

In January 2019, Abou Traoré from the investigative journalist group Cenozo published a
report on Cenozo’s website, after going undercover on a bus traveling from Burkina Faso to CDI to
document the trafficking of children for work in the cocoa sector.” In February 2019, Cenozo
uploaded a video discussing that investigation.®”

E. Two Documentary Films By Miki Mistrati

Filmmaker Miki Mistrati has produced two comprehensive documentary films documenting
the horrors of forced child labor in cocoa production in CDI:

The Dark Side of Chocolate

https://www.youtube.com /watch?v=7Vfbv6hNeng

Shady Chocolate

%8 Abou Traoté, Travail des enfants dans les plantations de cacao: Le traffic a la pean dure, CENOZO,
https://cenozo.otg/en/articles/120-travail-des-enfants-dans-les-plantations-de-cacao-le-trafic-a-la-peau-dure.

% Cenozo, Travail des enfants dans les plantations de cacao: Le trafic a la pean dure,

https:/ /www.facebook.com/cenozo/videos/308465473203064 / °q=abou%20traore%20cenozo&epa=SEARCH_BOX.
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https://www.youtube.com /watch?v=75C7jmrycf0

F. U.S. Department of Labor Reports

Since 2001, the U.S. Department of Labor (DOL) has published annual reports on countries
in which children are subjected to the “Worst Forms of Child Labor.” The 2001 Report specifically
found that “children are sometimes forced to work for owners of commercial farms harvesting
cocoa . ..”"" Bvery year since 2001, the DOL has found there is forced child labor, including
trafficked children, and children performing the Worst Forms of Child Labor, in harvesting cocoa in
CDI. The latest report, which covers 2018, also found forced child labor, trafficked child labor, and
children performing the Worst Forms of Child Labor in cocoa production, among other areas.”” Not
only are the DOL Reports highly credible, they should be conclusive. Petitioners urge that CBP
should issue WROs in all cases in which DOL reports ongoing forced or trafficked child labor in the
production of any specific product, like cocoa, coming from a specific country, like CDI.

V. A Detailed Description or Sample of the Merchandise Subject to the Petition.

CDI remains the undisputed world leader in cocoa production and produces almost 40% of
wortld production.”” As detailed above, child labor, including forced or trafficked child labor, remains
pervasive in CDI cocoa production. Much of this cocoa “is being, or is likely to be, imported,” by the
U.S. Cocoa Importers. 19 C.F.R. § 12.42 (e).

The Cocoa Importers have had nearly two decades to make good on their promise that their
cocoa from CDI imported to the U.S. would be certified as child labor free. Their cocoa continues to
be imported into the U.S. without impediment even though they admit that this cocoa was likely
harvested with forced or trafficked child labor. Petitioners’ evidence conclusively reinforces the
companies admissions. There is no question that the evidence provided herein and the extensive
public record “reasonably but not conclusively indicates that” cocoa harvested and processed by
the cocoa importers in CDI” “is being, or is likely to be, imported”” to the U.S market and was made
“wholly or in part”” with forced or trafficked child labor.

70 DEPARTMENT OF LABOR, COTE D’IVOIRE: GOVERNMENT POLICIES AND PROGRAMS TO ELIMINATE THE WORST
FORMS OF CHILD LABOR, at 104,

https:/ /www.dol.gov/sites/dolgov/files/ILAB/child_labot_teports/tda2001/cotedivoire.pdf.

71 CHILD LABOR AND FORCED LABOR REPORTS, s#pra note 28.

72 See, e.g., Bsti, Cocoa Industry in the Cote d’Ivoire,

https:/ /www.atrcgis.com/apps/Cascade/index.htmlrappid=dd19d4b6444e492da5b069d62d2c3ech.

73 There ate certainly other companies that import CDI cocoa to the U.S. and a total ban on CDI cocoa would be
watranted. However, Petitioners choose to focus on the large companies that import massive amounts of CDI cocoa to
the U.S. and have been leaders in the industry campaign of nearly 20 years that has continued to make false assurances to
consumers and government regulators regarding their ineffective programs to end child labor in their supply chains.
Petitioners believe that if these large companies are, at long last, required to end their use of child labor, this critical mass
of companies in compliance will force industry-wide compliance.

7419 C.FR. § 19.42 (¢)(emphasis added).

7519 US.C. § 1307.
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These actors have demonstrated that they do not have the will to make the necessary
changes of their own free will. They do, however, have the resources to implement significant
changes within 180 days if they are required to do so.

VI. Conclusion

Based on the ongoing investigation and the information provided herein, pursuant to C.F.R.
§ 12.42 (g), CBP should require the Cocoa Importers, within 180 days, to establish their cocoa
imports from CDI were “Not ... Manufactured in any Part” with Forced or Trafficked Child Labor.”
Petitioners request that their suggested WRO provided, at pages 2-3 above, be entered immediately.

Respectfully submitted,

INTERNATIONAL RIGHTS ADVOCATES
By Terrence P. Collingsworth

Executive Director

621 Maryland Ave NE

Washington, DC 20002

202-543-5811

tc@iradvocates.otrg

CORPORATE ACCOUNTABILITY LAB
By Charity Ryerson

Co-Founder and Legal Director

6214 N. Glenwood Ave

Chicago, 1L 60660

773-346-5545
charity.ryerson@corpaccountabilitylab.org

CIVIL RIGHTS LITIGATION CLINIC
UC Irvine School of Law

By Paul Hoffman

Director

400 East Peltason, Suite 1000

Irvine, California 92697-8000
310-717-7373
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Chocolate Manufacturers Association

PROTOCOL FOR THE GROWING AND PROCESSING OF
CoCoA BEANS AND THEIR DERIVATIVE PRODUCTS
IN A MARNER THAT COMPLIES WITH 11O CONVENTION 182
CONCERNING THE PROMIBITION AND IMMEDIATE ACTION FOR TiHE
ELIMINATION OF THE WORST FORMS OF CHILD LAROR

Guiding Principles:

L3

OBJECTIVE - Cocoa beans and their derivative products should be grown and processed in a
manner that complies with International Labor Organization (ILO) Convention 182
Conceming the Prohibition and bmmediate Action for the Elimination of the Worst Forms of
Child Labor. 1LO Convention 182 is attached hereto and incomporated herein by reference.

RESPONSIBILITY - Achicving this ebjective is possible anly through partnership among the
major stakeholders: governments, global industry (comprised of major manufacturers of
cocoa and chocolate products as well as other, major cocoa users), cocoa producers,
organized labor, non-governmental organizations, and consumers. Each partner has
important responsibilities. This protocol evidences industry’s commitment to carry out ts
responsibilities through continuation and expansion of ongoing programs in cocoa-producing
countries and through the other steps described in this document.

CREDIBLE, EFFECTIVE PROBLEM SOLVING - In fashioning a long-term solution, the
problem-solving process should invelve the major stakeholders in order to maximize both the
credibility and effectiveness of the probleni-solving action plan that is mutually-agreed upon.

SUSTAINABILITY — A multi-sectoral infrastructure, including but independent of the
industry, should be created to develop the action plan expeditiously.

{LO EXPERTISE - Consistent with its support for ILO Convention 182, industry recopmizes
the ILO’s unique expertise and welcomes its involvement in addressing this serious problem.
The ILO must have a “seat at the table” and an active role in assessing, monitoring, reporting
on, and remedying the worst forms of child labor in the growing and processing of cocoa
beans and their derivative products.



Key Action Plan and Steps to Eliminate the Worst Forms of Child Labor:

(1) Public Statement of Need for and Terms of an Action Plan — Industry has publicly
acknowledged the problem of forced child labor in West Africa and will continue to commit
significant resources to address it. West African nations also have acknowledged the problem
and have taken steps under their own laws to stop the practice. More is needed because, while
the scope of the problem is uncertain, the occurrence of the worst forms of child labor in the
growing and processing of cocoa beans and their derivative products is simply unacceptable.
Industry will reiterate its acknowledgment of the problem and in a highly-public way will
commit itseif to this protocol.

(2} Formation of Multi-Sectoral Advisory Groups — By October 1, 2001, an advisory group will
be constituted with particular responsibility for the on-going investigation of labor practices in
West Africa. By December 1, 2001, industry will constitute a broad consultative group with
representatives of major stakeholders to advise in the formulation of appropriate remedies for the
elimination of the worst forms of child labor in the growing and processing of cocoa beans and
their derivative products.

(3) Signed Joint Statement on Child Labor to Be Witnessed at the ILO - By December 1, 2001, a
joint statement made by the major stakeholders will recognize, as a matter of urgency, the need
to end the worst forms of child labor in connection with the growing and processing of West
African cocoa beans and their derivative products and the need to identify positive
developmental alternatives for the children removed from the worst forms of child labor in the
growing and processing of cocoa beans and their derivative products.

(4) Memorandum of Cooperation ~ By May 1, 2002, there will be a binding memorandum of
cooperation among the major stakeholders that establishes a joint action program of research,
information exchange, and action to enforce the intemnationally-recognized and mutually-agreed
upon standards to eliminate the worst forms of child labor in the growing and processing of
cocoa beans and their derivative products and to establish independent means of monitoring and
public reporting on compliance with those standards.

(5) Establishment of Joint Foundation ~ By July 1, 2002, industry will establish a joint
international foundation to oversee and sustain efforts to eliminate the worst forms of child labor
in the growing and processing of cocoa beans and their derivative products. This private, not-
for-profit foundation will be governed by a Board comprised of industry and other, non-
governmental stakeholders. Industry will provide initial and on-going, primary financial support
for the foundation. The foundation’s purposes will include field projects and a clearinghouse on
best practices to eliminate the worst forms of child labor.




(6) Building Toward Credible Standards — In conjunction with governmental agencies and
other parties, industry is currently conducting baseline-investigative surveys of child labor
practices in West Africa to be completed by December 31, 2001, Taking into account those
surveys and in accordance with the other deadlines prescribed in this action plan, by July 1,
2005, the industry in partnership with other major stakeholders will develop and implement
credible, mutually-acceptable, voluntary, industry-wide standards of public certification,
consistent with applicable federal law, that cocoa beans and their derivative products have been
grown and/or processed without any of the worst forms of child labor.

We, the undersigned, as of September 19, 2001 and henceforth, commit the Chocolate
Manufacturers Association, the World Cocoa Foundation, and all of our members
wholeheartedly to work with the other major stakeholders, to fulfill the letter and spirit of this
Protocol, and to do so in accordance with the deadlines prescribed herein.

Aom, T

Mr. Larr}f am
President
Chocolate Manufacturers Association

Mr. William Guy@)
President
World Cocoa Foundation




Chocolate Manufacturers Association

WITNESSETH

We hereby witness the commitment of leaders of the cocoa and chocolate industry
evidenced on September 19, 2001 and henceforth to fulfill the letter and spirit of this
Protocol to eliminate the worst forms of child labor from this sector as a matter of
urgency and in accordance with the terms and deadlines prescribed herein.

Senator Tom Harkin
US Senate — lowa

Kb b

Senator Herbert Kohl
US Senate — Wisconsin

Congressman Eliot Engel
US Congress ~ New York

Ambassador Youssoufou Bamba
Embassy of the Ivory Coast

8320 Gid Courthouse Road ¢ Suite 360 ¢ Vienna, Virginia 22182 » Telephone: 703-790-5011 » FAX: 703-790-5752 « Toll free: 1-800-433-1200
Website: www.NCA-CMA.org » E-mail: info@CandyUSA.org
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Chocolate Manufacturers Association

WITNESSETH

I'hereby witness the commitment of leaders of the cocoa and chocolate industry evidenced on
September 19, 2001 and henceforth to fulfill the letter and spirit of this Protocol to eliminate the

worst forms of child labor from this sector as a matter of urgency and in accordance with the
terms and deadlines prescribed herein.

o

Mr. Frans Roselaers, Director

International Programme on the Ehmmatlon of Child Labour
(IPEC)

International Labor Organization

8320 Oid Courthouse Road * Suitc 300 « Vienna, Virginia 22182 » Telephone: 703-790-5011 » FAX: 703-790-5752 « Toll free: 1-800-433-1200
chsatc www.NCA-CMA.org * E-mail: info®CandyUSA.org




Chocolate Manufacturers Association

WITNESSETH

I hereby witness the commitment of leaders of the cocoa and chocolate industry cvidenced on
Seplemnber 19, 2001 and henceforth 1o fulfill the letter and spirit of thir Protocol to climinatc the
worst formg of child isbor from this scctor ss  mstter of urgeacy and in sccordance with the

terms and deadlines prescribed herein,

International Unlon of Food, Agricultural, Liote], Restsurant,
Catering, Tobacco and Allied Workers' Astocistions (JUL)

8320 Old Courthousc Road * Suite 300 + Vienna, Virginia 22182  Telephone: 703-790-5011 » FAX: 703-790-5752 » Toll free: 1-800-433-1200
Website: www. NCA-CMA.org * E-mail: info@CandyUSA.org




Chocolate Manufacturers Association

WITNESSETH

1 hereby witness the commitment of leaders of the covos and chocolate industry evidenced on
September 19, 2001 and heneelorth o fulfil] the Jetter and spirit of this Prolocol 10 eliminate the
worst forms of child labor from this seetor as a motter of urgency and in accordance with the
terms and deadlines prescribed herein.

(oo BCer

Mr. Kavin Balcs
Executive Director
Free The Slaves
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Chocolate Manufacturers Association

WITNESSETH

I herehy witness the commitment of leadens of the cocoa and chocolats industry cvidenced on
Seplember 19, 2001 and henceforth to fudfill the letter and spirit of this Praweol to climinate the
worst forms of child labor from this sector as  matter of vrgency and in accordunce with the
tcrms and deadlines prescribed herein,

%. Linds Golodner
Pregidom
Nationat Consumers League
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Chocolate Manufacturers Association

WITNESSETH

I hereby witness the commitment of leaders of the cocoa and chocolate industry evidenced on
September 19, 2001 and henceforth to fulfill the letter and spirit of this Protocol to eliminate the
worst forms of child labor from this sector as a matter of urgency and in accordance with the
terms and deadlines prescribed herein.

Lortewr (Brhones

Ms. Darlene Adkins
National Ceordinsator
The Child Labor Coatition
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Chocolate Manufacturers Association

ATTACHMENT TO
PROTOCOL FOR THE GROWING AND PROCESSING OF
COCOA BEANS AND THEIR DERIVATIVE PRODUCTS
IN A MANNER THAT COMPLIES WITH ILO CONVENTION 182
CONCERNING THE PROHIBITION AND IMMEDIATE ACTION FOR THE
ELIMINATION OF THE WORST FORMS OF CHILD LABOR

Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst
Forms of Child Labour,

Convention: C182

Place: Geneva

Session of the Conference: 87

Date of adoption: 17 June 1999

The General Conference of the International Labour Organization;

* Having been convened at Geneva by the Governing Body of the International Labour
Office, and having met in its 87th Session on 1 June 1999,

* Considering the need to adopt new instruments for the prohibition and elimination of
the worst forms of child labour, as the main priority for national and international
action, including international cooperation and assistance, to complement the
Convention and the Recommendation concerning Minimum Age for Admission to
Employment, 1973, which remain fundamental instruments on child labour.

» Considering that the effective elimination of the worst forms of child labour requires
immediate and comprehensive action, taking into account the importance of free basic
education and the need to remove the children concerned from all such work and to
provide for their rehabilitation and social integration while addressing the needs of
their families.

* Recalling the resolution concerning the elimination of child labour adopted by the
International Labour Conference at its 83rd Session in 1996.

* Recognizing that child labour is to a great extent caused by poverty and that the long-
term solution lies in sustained economic growth leading to social progress, in
particular poverty alleviation and universal education.

* Recalling the Convention on the Rights of the Child adopted by the United Nations
General Assembly on 20 November 1989.

* Recalling the ILO Declaration on Fundamental Principles and Rights at Work and its
Follow-up, adopted by the International Labour Conference at its 86th Session in
1998.

* Recalling that some of the worst forms of child labour are covered by other
international instruments, in particular the Forced Labour Convention, 1930, and the
United Nations Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery, 1956.

8320 Old Courthousc Road + Suite 300 ¢ Vienna, Virginia 22182 » Telephone: 703-790-5011 « FAX: 703-790-5752 ¢ Tolt free: 1-800-433-1200
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¢ Having decided upon the adoption of certain proposals with regard to child labour,
which is the fourth item on the agenda of the session.

» Having determined that these proposals shall take the form of an international
Convention adopts this seventeenth day of June of the year one thousand nine
hundred and ninety-nine the following Convention, which may be cited as the Worst
Forms of Child Labour Convention.

Article 1

Each Member which ratifies this Convention shall take immediate and effective measures to
secure the prohibition and elimination of the worst forms of child labour as a matter of
urgency.

Article 2

For the purposes of this Convention, the term child shall apply to all persons under the age of
18.

Article 3
For the purposes of this Convention, the term the worst forms of child labour comprises:

{a) all forms of slavery or practices similar to slavery, such as the sale and trafficking of
children, debt bondage and serfdom and forced or compulsory labour, including forced or
compulsory recruitment of chiidren for use in armed conflict;

{b) the use, procuring or offering of a child for prostitution, for the production of
pornography or for pornographic performances;

(c) the use, procuring or offering of a child for illicit activities, in particular for the
production and trafficking of drugs as defined in the relevant international treaties;

{d) work which, by its nature or the circumstances in which it is carried out, is likely to
harm the health, safety or morals of children.

Article 4

1. The types of work referred to under Article 3(d) shall be determined by national laws or
regulations or by the competent authority, after consultation with the organizations of
employers and workers concerned, taking into consideration relevant international standards,
in particular Paragraphs 3 and 4 of the Worst Forms of Child Labour Recommendation,
1999,

2. The competent authority, after consultation with the organizations of employers and
workers concerned, shall identify where the types of work so determined exist.

3. The list of the types of work determined under paragraph 1 of this Article shatl be
periodically examined and revised as necessary, in consultation with the organizations of
employers and workers concerned,




Article 5

Each Member shall, after consultation with employers’ and workers® organizations, estabi_ish
or designate appropriate mechanisms to monitor the implementation of the provisions giving
effect to this Convention.

Article 6
1. Each Member shall design and implement programmes of action to eliminate as a priority

the worst forms of child labour.

2. Such programmes of action shall be designed and implemented in consultation with
relevant government institutions and employers’ and workers’ organizations, taking into
consideration the views of other concerned groups as appropriate.

Article 7

1. Each Member shall take all necessary measures to ensure the effective implementation and
enforcement of the provisions giving effect to this Convention including the provision and
application of penal sanctions or, as appropriate, other sanctions.

2. Each Member shall, taking into account the importance of education in eliminating child
labour, take effective and time-bound measures to:

(a) prevent the engagement of children in the worst forms of child labour;

(b) provide the necessary and appropriate direct assistance for the removal of children
from the worst forms of child labour and for their rehabilitation and social integration;

(c) ensure access to free basic education, and, wherever possible and appropriate,
vocational training, for all children removed from the worst forms of child labour;

{d) identify and reach out to chiidren at special risk; and
(e) take account of the special situation of girls.

3. Each Member shall designate the competent authority responsible for the implementation
of the provisions giving effect to this Convention.

Article 8

Members shall take appropriate steps to assist one another in giving effect to the provisions
of this Convention through enhanced international cooperation and/or assistance including
support for social and economic development, poverty eradication programmes and universal
education.

Article 9

The formal ratifications of this Convention shall be communicated to the Director-General of
the International Labour Office for registration.




Article 10

1. This Convention shall be binding only upon those Members of the International Labour
Organization whose ratifications have been registered with the Director-General of the
Intemational Labour Office,

2. It shall come into force 12 months after the date on which the ratifications of two Members
have been registered with the Director-General.

3. Thereafler, this Convention shall come into force for any Member 12 months after the date
on which is ratification has been registered.

Article 11

1. A Member which has ratified this Convention may denounce it after the expiration of ten
years from the date on which the Convention first comes into force, by an act communicated
to the Director-General of the International Labour Office for registration. Such denunciation
shall not take effect until one year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year
following the expiration of the period of ten years mentioned in the preceding paragraph,
exercise the right of denunciation provided for in this Article, will be bound for another
period of ten years and, thereafler, may denounce this Convention at the expiration of each
period of ten years under the terms provided for in this Article.

Article 12

1. The Director-General of the International Labour Office shall notify all Members of the
International Labour Organization of the registration of all ratifications and acts of
denunciation communicated by the Members of the Organization.

2. When notifying the Members of the Organization of the registration of the second
ratification, the Director-General shall draw the attention of the Members of the Organization
to the date upon which the Convention shall come into force.

Article 13

The Director-General of the International Labour Office shall communicate to the Secretary-
General of the United Nations, for registration in accordance with article 102 of the Charter
of the United Nations, full particulars of all ratifications and acts of denunciation registered
by the Director-General in accordance with the provisions of the preceding Articles.

Article 14

At such times as it may consider necessary, the Governing Body of the International Labour
Office shall present to the General Conference a report on the working of this Convention
and shall examine the desirability of placing on the agenda of the Conference the question of
its revision in whole or in part.




Article 15

1. Should the Conference adopt a new Convention revising this Convention in whole or in
part, then, unless the new Convention otherwise provides --

(a) the ratification by a Member of the new revising Convention shall ipso jure involve
the immediate denunciation of this Convention, notwithstanding the provisions of Article
11 above, if and when the new revising Convention shall have come into force;

(b) as from the date when the new revising Convention comes into force, this Convention
shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for those
Members which have ratified it but have not ratified the revising Convention.

Article 16
The English and French versions of the text of this Convention are equally authoritative.
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May 30, 2002

Hand-Delivered

Robert C. Bonner
Commissioner of Customs

US Customs Service

US Department of Treasury
1300 Pennsylvania Avenue, NW
Washington, D.C. 20229

Dear Mr. Bonner:

Based on 19 C.F.R., Chpt. 1, 8 12.42 (b) (1997), we ask that the US Customs
Service initiate immediately an investigation and enforcement action under section
307 of the Trade Act of 1930, 19 U.S.C.8 1307 (1997). With the clarification
provided by the 1997 Sanders provision that section 307 applies to products made
with “forced or indentured child labor,” there is with existing evidence an ample
basis for barring the entry of all cocoa from Ivory Coast because of the pervasive use
of prohibited forms of child labor in the harvesting of cocoa beans. Below we
catalogue the substantial evidence gathered to date to demonstrate the pervasive use
of forced child labor in cocoa harvesting in Ivory Coast. See 19 C.F.R.8 12.42 (f).

The International Labor Rights Fund (ILRF) has previously petitioned the US
Customs Service regarding the importation of hand-knotted carpets from South Asia.
That case raised the issue of individual importer responsibility to certify labor
practices related to their goods. Building on this exchange, in the second part of this
petition we document the specific evidence that prohibited forms of labor necessarily
extend to all importers of cocoa from lvory Coast because the tainted beans are
mixed with all shipments. Further, we describe the in-country supply chain in order
to illustrate that in fact it would reasonably be possible to institute a system of spot
inspections that would effectively verify compliance or non-compliance with the
law.

We note that the government of Ivory Coast has already taken some steps to
combat the problem of bonded child labor. Moreover, we note that the major
importers of cocoa into the United States, as represented by the Chocolate
Manufacturers’ Association (CMA), have publicly proclaimed their intention to
independently certify conditions related to cocoa production. US Customs Service
actions to enforce US law would provide a much-needed dimension to existing
efforts to deal with the problem of forced child labor in cocoa production in lvory
Coast.



(1) Full statement of the reasons for the belief.

The initial step in the section 307 enforcement process is that “[a]ny person ... who has
reason to believe” that imported products are made with prohibited forced or indentured child
labor shall provide to the Commissioner of Customs “(1) a full statement of the reasons for the
belief, (2) a detailed description or sample of the merchandise, and (3) all pertinent facts
obtainable as to the production of the merchandise abroad.” 19 C.F.R.§ 12.42 (b). The
International Labor Rights Fund (ILRF) provides below the necessary information to
demonstrate that cocoa from Ivory Coast is made with “forced or indentured child labor.”?
Moreover, as per the original 1930 law, to the extent that some workers are not child laborers,
but are nevertheless trafficked, there is ample evidence that many of the adult workers in this
sector are also forced or indentured laborers, and therefore much of the product harvested by
adult workers is also prohibited under this statute.

Reports from Unicef (1998) and the International Labor Organization (ILO) (2001) have
indicated that children from the neighboring countries of Mali and Burkina Faso are being
brought to Ivory Coast to harvest cocoa beans. Indeed the US Government itself has verified the
existence of child trafficking into Ivory Coast for the purpose of providing indentured child
labor. The US State Department estimates that there are approximately 15,000 children working
on cocoa, coffee, and cotton farms in the Ivory Coast.® In June 2001, the ILO also confirmed
that child trafficking is widespread in West Africa.* Shortly thereafter, various investigative
pieces documented that children from the Ivory Coast’s neighboring countries were being
brought to Ivory Coast to harvest cocoa beans, including children as young as nine years old.>

The background reports concur that these children are trafficked into Ivory Coast from
neighboring countries, and have no independent means of escape from employment or return to
their home countries. Based on the language of the Sanders Amendment, all of these situations
present “forced or indentured child labor.”

L A fourth factor relating to a demonstration of alternative domestic production does not apply since there is no
allegation that the prohibited forced or indentured child labor was “under penal sanctions.”

2 The operative language of the original version of section 307, passed in 1930, was that products made with
“convict labor or/and forced labor or/and indentured labor under penal sanctions” were barred from importation. The
only term defined in the statute itself is “forced labor” which is “all work or service which is exacted from any
person under the menace of any penalty for its nonperformance and for which the worker does not offer himself
voluntarily.” The Sanders amendment clarifies that the law now applies to “ forced or indentured child labor.” This
is, in the context of the realities of child labor in places like Africa, a very broad definition. Child activists around
the world agree that children, by definition, are incapable of providing legally binding consent to an employment
agreement. Virtually all child labor that requires children to work full-time at the expense of their health and well
being must be considered forced. Further, in the country of concern, child labor is illegal. Any contract or other
arrangement requiring children to work in violation of law should be considered coerced and certainly not voluntary.

3 US Department of State. Cote D=Ivoire: Country Reports on Human Rights Practices 2000, February 23, 2001.

4 International Labor Organization. ADay of the African Child: June 16, 2001: ILO Reports on Child Trafficking in
West and Central Africa@, June 15, 2001.

5 Onishi, Norimitsu. AThe Bondage of Poverty that Produces Chocolate@, The New York Times, July 29, 2001.
Blunt, Liz. AThe Bitter Taste of Slavery@, BBC, September 28, 2000.



In May 2002, an independent investigator on contract to ILRF traveled to Ivory Coast to
verify these reports. While in lvory Coast, he held extensive meetings and interviews with the
following:

e Government representatives at the federal level

e Local government representatives in the countryside

e Industry regulators

Agricultural technicians from the Ministry of Agriculture

The commercial director of the Autonomous Port Authority of Abidjan
Managers of the Autonomous Port Authority of San Pedro
Representatives of cocoa cooperatives and cocoa producing associations
Individual cocoa planters

Director of the biggest shipping company in Cote d’Ivoire

Human rights lawyers/activists.

The investigator also visited dozens of cocoa farms/plantations in the largest cocoa-producing
areas, namely in the Sasandra-Soubre-Gagnoa region in the southwest, where approximately
46% of the country’s cocoa is produced. Through numerous interviews, he was able to verify the
following:

e During the high season, the demand for labor on the cocoa farms is extremely high, always
outstripping the labor resources of the typical farm owner and his immediate family.

e Children are provided to employers by job brokers on a seasonal basis, during the high
season, to work on the cocoa farms.

e The agreements that bind children to work on the farms are generally made between the
farm owner and an adult unrelated to the children, i.e. a labor broker.

e A child for whom a farm owner has paid money is not allowed to leave the farm until after
the season.

e Farm owners who pay money for children do not know the nature of the relationship
between the children and the adults to whom money is paid.

e The children who work on the farms are usually from neighboring Mali and Burkina Faso.

This investigator confirmed that cocoa planters themselves readily acknowledged all the
above facts. The existence of child trafficking for the purpose of providing forced child labor is
not in dispute. Indeed, the Government of Ivory Coast has publicly acknowledged the problem
of trafficked child labor in the cocoa industry, and has stated that it is taking steps to address the
problem. Our investigator was informed that in some cases, labor brokers had been arrested and
imprisoned for their involvement in this illegal activity. However, despite these cases, the
practice continues.

The facts are so little in dispute that the importers themselves, as represented through the
CMA, have publicly acknowledged this problem and have voluntarily signed an industry
Protocol on the use of bonded child labor. The Protocol states, “Industry has publicly
acknowledged the problem of forced child labor in West Africa and will continue to commit



significant resources to address it.”® The Protocol called for the signing of a Joint Statement by
December 1, 2001, a Memorandum of Cooperation by May 1, 2002, and the establishment of a
Joint Foundation by July 2002. The Memorandum of Cooperation has been signed.

However, despite these paper initiatives and statements, the ILRF investigator found that no
concrete steps had been taken by even a single importer to communicate the offensiveness of
these practices to their buyers or to the planters, or to verify that the practices had been
eliminated.

(2) A detailed description or sample of the merchandise.

Cocoa is the Ivory Coast’s single most important source of export income. For the 2001
season, lvory Coast exported more than 1.4 million tons of cocoa compared with 270,000 tons of
coffee, the country’s second most important export crop. About half of the country’s 15 million
people make a living directly from the cocoa industry. There are more than 450,000 cocoa
plantations across the country, with heavy concentration in the southwest.

Ivory Coast is the undisputed leader in the international arena of cocoa production,
accounting for 43% of world production. Its West African neighbor Ghana is the world’s second
largest producer, but only matches a quarter of Ivory Coast’s cocoa output.

The major US importers are Nestle USA of Glendale, CA; Archer Daniels Midland of
Decatur, IL; Barry Callebaut of Montreal (representative office in Swedesboro, NJ); Blommer
Chocolate Co. of Chicago, IL and Cargill of Minneapolis, MN. The ILRF investigator was able
to verify that all of these companies have representative offices in Ivory Coast, except Blommer.
All companies except Blommer admit publicly to using cocoa from lIvory Coast. The two
leading chocolate manufacturers in the United States, Hershey and M&M/Mars, also have
admitted publicly to using cocoa from Ivory Coast.’

(3) All pertinent facts obtainable as to the production of the merchandise abroad.

Most planters are small growers with no access to capital, heavy equipment or their own
means for transporting the cocoa beans to the marketplace. Production is very labor-intensive,
depending almost exclusively on human labor. During the high season, when activity is reported
to be nonstop in the farms, the planters must contract with workers on a seasonal basis to provide
the necessary labor power to harvest and prepare the cocoa beans for sale. Liquidity being a
critical factor, planters typically sell their cocoa beans on a cash basis to “pisteurs,” or field
representatives, who go to the farms with trucks ready to haul the product away. Anyone with
access to land can be a planter. There are no legal requirements or barriers to becoming a
planter/producer.

& “Protocol for the Growing and Processing of Cocoa Beans and Their Derivative Products in a Manner that
Complies with ILO Convention 182 Concerning the Prohibition and Immediate Action for the Elimination of the
Worst Forms of Child Labor,” Chocolate Manufacturers’ Association, Vienna VA, September 2001, signed by Larry
Graham, President, Chocolate Manufacturers Association et.al. (add)

7 Chatterjee, Sumana. “What the Chocolate Industry Says,” Knight Ridder Newspapers, October 23, 2001.



The “pisteurs” are effectively the middlemen between the small-scale growers and the large
conglomerates who ultimately export the product. The “pisteurs” are on direct contract to the
buyers, with whose money they go directly to the farms and purchase the cocoa beans. There are
no legal requirements or barriers to becoming a “pisteur”. Buyers work directly for exporters,
who finance them. Not only do buyers obtain their financing from exporters, they must also be
accredited by the exporters. A buyer typically has an exclusive relationship with an exporter.
Legally, it is impossible to become a buyer without first obtaining accreditation from an
exporter.

The major exporters of cocoa from Ivory Coast are all multinational corporations with offices
in the port cities of Abidjan and/or San Pedro. All exporters must obtain a license from the
Government of Ivory Coast. Normally, they obtain cocoa beans from their buyers and from
accredited cooperatives. There are currently 47 cocoa exporters operating in Ivory Coast.
However, the biggest 10 dominate the sector, accounting for 80% of cocoa exports.

Among the top ten companies are Archer Daniels Midland (ADM), Nestlé and Cargill,
which, in addition to obtaining cocoa beans from buyers and cooperatives, also engage in the
practice of buying directly from the planters. Ivory Coast laws forbid exporters from going
directly to the farms to purchase cocoa beans. The law, however, makes an exception for
companies that engage in processing cocoa beans prior to export. Such companies are allowed to
go directly to the field, via their own “pisteurs”, and purchase cocoa beans from the planters. It
should be noted that all of the three companies mentioned above (ADM, Cargill and Nestlé) have
processing plants in Ivory Coast, thus allowing them to purchase cocoa beans directly from the
planters. These three companies are reported to exercise some quality control on planters
through these direct relationships. Moreover, all major exporters have ongoing contact with
planters through their accredited buyers.

Insofar as the minimum shipment of cocoa for export is required by law to be no less than
50,000 tons, and as most of the small growers are incapable of producing such a large volume of
the product, each individual shipment of cocoa is likely to be made up of harvest from several
farms. It was verified by the ILRF researcher that the problem of trafficked, or forced, labor is
so endemic to the industry in Ivory Coast that it is virtually certain that any given shipment
contains product harvested under forced labor conditions. Thus at present all cocoa from Ivory
Coast is suspect and should be barred under the statute.

Following the prima facie showing that this product is made with illegal child labor and are
therefore subject to the import ban of section 307 of the Trade Act of 1930, the Commissioner is
required to conduct an investigation as per 19 C.F.R. § 12.42(d). Some form of investigation
should be conducted, and ILRF pledges to cooperate in gathering any additional information
deemed necessary. However, ILRF believes that this submission is sufficient for the
Commissioner to apply section 307. The controlling regulation, 19 C.F.R. § 12.42 (e), provides
in pertinent part:

“If the Commissioner of Customs finds at _any time that information available
reasonably but not conclusively indicates that merchandise within the purview of
section 307 is being, or is likely to be, imported, he will promptly advise all port directors




accordingly and the port directors shall thereupon withhold the release of any such
merchandise ...2 Once the Commissioner makes a finding as per 19 C.F.R.§ 12.42 (f),
then all merchandise in the class is an “importation prohibited by section 307 ... unless
the importer establishes by satisfactory evidence that the merchandise was not ...
manufactured in any part with the use of a class of labor specified in the finding.”

This standard from the controlling regulation clearly shifts the burden of proof to the
importer, making the most significant issue with respect to the enforcement process developing a
reasonable standard by which to determine whether a particular importer of cocoa should be
subject to the ban.

A recent paper by the US China Security Review Commission, focusing on the
implementation of the Tariff Act provisions vis a vis prison labor-made goods from China, has
recommended that “all importers of goods entering the US should be required to certify, based
on good-faith efforts, that such goods were not made by prison labor.”® This recommendation
could indeed be reasonably instituted vis a vis Ivory Coast cocoa, insofar as the major importers
of the product, as represented through the Chocolate Manufacturers’ Association, have publicly
claimed that they intend to institute such certification. The major importers have some capacity
to institute an inspection program through their accredited buyers. Given the evidence
supporting the finding that forced child labor is used in the production of Ivory Coast cocoa, the
limited number of major importers, and the public claims of major importers of this product that
they intend to certify the elimination of child labor in its production, full application of US law in
this matter should be a subject of little controversy.

We therefore urge immediate enforcement of section 307 of the Trade Act of 1930, 19
U.S.C.8 1307 (1997). Please contact me if we can be of any assistance in providing further
information that would enable immediate and complete enforcement of this US law.

Sincerely,

/s/Terry Collingsworth
Executive Director

cc: Senator Edward Kennedy
Representative Bernie Sanders
Secretary of Treasury Paul O’Neill

819 C.F.R.§ 19.42 (e)(emphasis added).

9 “US China Security Review Commission Policy Paper on Prison Labor and Forced Labor in China.” Washington,
DC: US China Security Review Commission, May 2002.
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BARZILAY, JUDGE:

Plaintiffs International Labor Rights Fund (“ILRF”), Global Exchange (“GX”), and Fair
Trade Federation (“FTF”) (collectively “plaintiffs”), all non-governmental organizations working
in the field of labor rights, filed suit under the Administrative Procedure Act (“APA”), 5 U.S.C. §
701, et seq. Plaintiffs are seeking declaratory and injunctive relief against George Bush,
President of the United States, the Secretary of Homeland Security, the Commissioner of
Customs and Border Protection (formerly the Commissioner of Customs), the Assistant Secretary
of Homeland Security for the Bureau of Immigration and Customs Enforcement (BICE), and the
United States Department of Homeland Security (DHS) (collectively, “defendants”) for their
failure and refusal to 1) investigate, as required by 19 C.F.R. § 12.42, credible allegations that
cocoa imported to the United States from Cote d’Ivoire' is produced by forced child labor; 2)
require cocoa importers to show that their imports are not the product of forced child labor; and
3) prohibit the importation of merchandise that is shown to be the product of forced child labor
as required by 19 U.S.C. § 1307 (1997), commonly known as section 307 of the Tariff Act of
1930.

Defendants responded with a motion to dismiss Plaintiffs’ complaint pursuant to USCIT
R. 12(b)(1), claiming that all three lack standing to bring such claims before the court, that the
complaint was untimely filed, and that the President cannot be a named defendant. The parties

have agreed to dismiss the President from this action.

" Formerly known as the Ivory Coast. See CIA World Factbook, at
http://www.cia.gov/cia/publications/factbook/geos/iv.html
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Background

Section 307 of the Tariff Act’ and its accompanying regulations prohibit the importation
of goods derived from forced labor when certain domestic economic preconditions have been
met. The regulations provide for “[a]ny person outside the Customs Service who has reason to
believe that merchandise produced [by forced or indentured child labor] is being, or is likely to
be, imported into the United States” to “communicate his belief to any port director or the
Commissioner of Customs” and in doing so, to also provide “detailed information as to the
production and consumption of the particular class of merchandise in the United States and the
names and addresses of domestic producers likely to be interested in the matter.” 19 C.F.R.

§12.42. Upon receipt of any such communication, the Commissioner of Customs is required to

* Section 307 states:
Convict made goods; importation prohibited

All goods, wares, articles, and merchandise mined, produced or manufactured
wholly or in part in any foreign country by convict labor or/and forced labor
or/and indentured labor under penal sanctions shall not be entitled to entry at any
of the ports of the United States, and the importation thereof is hereby prohibited,
and the Secretary of the Treasury is authorized and directed to prescribe such
regulations as may be necessary for the enforcement of this provision. The
provisions of this section relating to goods, wares, articles, and merchandise
mined, produced, or manufactured by forced labor or/and indentured labor, shall
take effect on January 1, 1932; but in no case shall such provisions be applicable
to goods, wares, articles, or merchandise so mined, produced, or manufactured
which are not mined, produced, or manufactured in such quantities in the United
States as to meet the consumptive demands of the United States.

“Forced labor”, as herein used, shall mean all work or service which is exacted
from any person under the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily. For purposes of this section,
the term “forced labor or/and indentured labor” includes forced or indentured
child labor. 19 U.S.C. § 1307 (2002).
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undertake an investigation that is warranted by the circumstances of the particular case. /d.
Pursuant to these regulations, plaintiffs submitted a petition regarding the use of child labor in
the cocoa industry of Cote d’Ivoire. This original petition, submitted on May 30, 2002, requested
that Customs investigate allegations of child labor pursuant to the implementing regulations, but
did not include information regarding production of cocoa in the United States or the names and
addresses of interested domestic producers — apparently because no significant domestic cocoa
production industry exists in this country. If Customs’ investigation were to reveal the use of
forced labor on any of the cocoa plantations or farms in Cote d’Ivoire, plaintiffs argue, then
defendants would be required to determine whether the cocoa and any products derived from the
illegal cocoa were imported to the United States. /d. Plaintiffs took action under these statutory
and regulatory directives because they claim conditions in Cote d’Ivoire warranted an
investigation by Customs of forced child labor in the cocoa production industry.

Plaintiff ILRF is a Washington, D.C.-based advocacy organization dedicated to
improving global labor standards. Compl. at 9 15, 19. ILRF achieves its goal of promoting the
enforcement of labor rights internationally through public education and mobilization, litigation,
legislation and other collaborative efforts with labor, government and other business entities.

Id. at 9 15. Plaintiff GX is a San Francisco-based human rights advocacy organization with over
twelve thousand dues-paying members and forty thousand associated members. Compl. at q 19.
GX is dedicated to “promoting environmental, political and social justice globally.” /d. at 9 19.
In addition, GX operates four retail stores, as well as an internet-based sales operations, which

sell “fair trade” cocoa, which is produced without the use of forced child labor. Plaintiff FTF is a
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Washington, D.C.-based association of “fair trade” wholesalers, retailers, and producers, whose
members are committed to providing living wages and better employment opportunities to
disadvantaged farmers and artisans worldwide. Id. FTF further claims that its “purpose is to
promote the production and consumption of fair trade goods . . . and to represent the interests of
producers, wholesalers, retailers, and importers of . . . Fair Trade Certified cocoa.” Id at 9 15,
19.

In a letter dated June 13, 2002, Customs accepted ILRF’s petition. Customs’ letter
communicated that it was pleased with plaintiffs’ offer to provide further information, and
invited plaintiffs and an independent investigator to meet with Customs officials to discuss the
submitted evidence. This meeting apparently took place in July, 2002, although it is unclear
what came of it. See Def’s Reply Memo in Support of its Mot. to Dismiss (“Def’s Mot.”), at 3.
On June 30, 2002, a group of organizations, including GX, sent then-Secretary of the Treasury
Paul O’Neil a letter outlining the widespread use of child slavery in Cote d’ Ivoire’s cocoa
industry. This letter concluded by asking for “strict and immediate enforcement of the law as
embodied under Section 307 of the Tariff Act of 1930.” In effect, the letter sent to Secretary
O’Neil reintroduced plaintiffs’ ultimate goal of invoking section 307 to prohibit the importation
of products made with forced child labor.

Almost a year passed without any further discussion. Having no indication that Customs
in fact initiated an investigation or had taken any steps to do so, an ILRF researcher traveled to
Cote d’Ivoire to update its factual record. Plaintiff ILRF states that it confirmed the continued

existence of forced child labor in the Ivorian cocoa industry and sent another letter to the
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Commissioner of Customs and Border Security on May 15, 2003, urging him to act on ILRF’s
original petition. Then, on June 30, 2003, with both GX and FTF participating in the petitioning
process, plaintiffs sent a letter to Customs asking that the law and regulations be enforced with
respect to this matter. Again receiving no response, Plaintiffs ILRF and GX filed suit in July
2003, in the District Court for the District of Columbia, seeking to compel Customs to enforce
section 307 and the accompanying regulations. In August, 2003, the District Court dismissed the
case on jurisdictional grounds. Plaintiffs then filed the present action in the Court of
International Trade in October of 2004, seeking once again to compel Customs to undertake its
ostensibly required investigation. Plaintiffs claimed they have confirmed the use of forced child
labor in Cote d’Ivoire’s cocoa industry, and request that the court issue an order, inter alia,
directing Customs to (1) investigate allegations of forced child labor in Cote d’Ivoire, and (2)
upon identifying forced child labor in any imports of cocoa from Cote d’Ivoire, issue an order
prohibiting entry of such merchandise into the United States.
Discussion

Defendant moves to dismiss on two separate grounds: that plaintiffs’ action is untimely
and that plaintiffs lack standing. The court will discuss the dispositive issue of standing.

This court has jurisdiction pursuant to 28 U.S.C. § 1581(i)(3), (4), which grants the court
exclusive jurisdiction to review matters arising out of laws providing for embargoes or other
quantitative restrictions on the importation of merchandise for reasons other than the protection

of health and safety, and provides for enforcement with respect to such matters.
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I. Standing

Plaintiffs, as the parties invoking federal jurisdiction, have the burden of proof and
persuasion as to the existence of standing. Lujan v. Defenders of Wildlife, 504 U.S. 555, 561
(1992); FW/PBS, Inc. v. Dallas, 493 U.S. 215, 231 (1990). The question of standing involves the
determination of whether a particular litigant is entitled to invoke the jurisdiction of the federal
court in order to decide the merits of a dispute or of particular issues. Warth v. Seldin, 422 U.S.
490, 498 (1975). Where the standing of a litigant is placed in issue the court must undertake a
two-step analysis, which involves both the constitutional limitations and the prudential
limitations that circumscribe standing. Id. As a threshold matter, the court must insure that the
litigant satisfies the case or controversy requirements of Article III of the Constitution. Simon v.
Eastern Kentucky Welfare Rights Organization, 426 U.S. 26, 39 (1976). Once the court
determines that the litigant satisfies the constitutional aspects, it must consider whether any
prudential limitations restrain the court from exercising its judicial power. Gladstone, Realtors
v. Village of Bellwood, 441 U.S. 91 (1979). In determining standing, the court must undertake a
careful judicial examination of a complaint’s allegations to ascertain whether the particular
plaintiff is entitled to an adjudication of the particular claims asserted. Allen v. Wright, 468 U.S.
737,752 (1984).°

A. Constitutional Standing

The principal limitation imposed by Article Il is that a litigant seeking to invoke the

’ As mentioned above, defendant brought its challenge pursuant to USCIT R. 12(b)(1).
USCIT Rule 12 provides for dismissal on the basis of a lack of subject matter jurisdiction, and

also on the closely analogous motion to dismiss for failure to state a claim upon which relief can
be granted. USCIT R. 12(b)(5).
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court’s authority must show that he personally has suffered some actual or threatened injury as a
result of the allegedly illegal conduct of the defendant. Gladstone, 441 U.S. at 98. Article III
also requires the litigants to establish that there is a causal connection between the litigant’s
injury and the defendant’s conduct, and that this injury is likely to be redressed should the court
grant the relief requested. A/len, 468 U.S. at 751.

In the instant case, plaintiffs allege injuries to their organizational and programmatic
interests. These alleged injuries stem from the defendant’s failure to investigate the presence of
forced child labor in Cote d’Ivoire’s cocoa industry. As part of their complaint, plaintiffs claim
that their reporting and monitoring requirements, and their interests in proposing legislation and
policy initiatives were adversely affected. In effect, plaintiffs seek informational standing,
claiming that defendant's failure to conduct its required investigation left them without
information vital to their organizational purposes. Despite defendant’s inaction, however,
plaintiffs fail to satisfy the Article IIl minima of redressable injury-in-fact necessary to establish
constitutional standing.

Plaintiffs rely on the regulations promulgated pursuant to section 307 to support their
claim of injury-in-fact. These requirements, found in Customs’ own regulations, state the
following:

Upon the receipt by the commissioner of Customs of any communication

submitted pursuant to paragraph (a) or (b) of this section [alleging forced labor]

and found to comply with the requirements of the pertinent paragraph, the

Commissioner will cause such investigation to be made as appears to be

warranted by the circumstances of the case and the Commissioner or his

designated representative will consider any representations offered by foreign
interests, importers, domestic producers, or other interested persons.
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19 C.F.R. § 12.24 (2004). Thus, plaintiffs argue, because Customs failed to initiate an
investigation into child slavery practices in Cote d’Ivoire, they themselves were forced to expend
resources to obtain this information in order to fulfill their organizational objectives.

Where a statute explicitly denies relief on the undisputed facts presented in a case,
however, a party’s claim cannot lie under the regulations promulgated pursuant to the statute.
See Alexander v. Sandoval, 532 U.S. 275, 285-286 (2001) (citing Central Bank of Denver, N. A.
v. First Interstate Bank of Denver, N. A., 511 U.S. 164, 173, (1994) (a “private plaintiff may not
bring a [suit based on a regulation] against a defendant for acts not prohibited by the text of [the
statute]”)). Section 307 of the Tariff Act states that:

[a]ll goods, wares, articles and merchandise mined, produced, or manufactured

wholly or in part in any foreign country by convict labor and/or forced labor

and/or indentured labor under penal sanctions shall not be entitled to entry at any

of the ports of the United States, and the importation thereof is hereby prohibited,

and the Secretary of the Treasury is authorized and directed to prescribe such

regulations as may be necessary for the enforcement of this provision. . . . but in

no case shall such provisions be applicable to goods, wares, articles, or

merchandise so mined, produced, or manufactured which are not mined,

produced, or manufactured in such quantities in the United States as to meet the

consumptive demands of the United States.

19 U.S.C. § 1307 (emphasis added). This domestic consumptive demand exception provided for
in the latter half of the provision is crucial given the facts of this case. The parties agree that no

domestic cocoa production industry exists in the United States sufficient to meet domestic

consumptive demand.* In such instances, the statute expressly prohibits application of any of the

* At oral argument, counsel for defendant-intervenor Chocolate Manufacturers
Association, clarified that there are “minuscule” amounts of cocoa grown in the United States,
namely in Hawaii. Nevertheless, all parties agree that the United States’ considerable demand
for cocoa cannot be satisfied without imports.
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provisions found within it. As a result, the regulations promulgated pursuant to the statute,
which merely direct how Customs will implement the directives of the statute, can neither be
invoked nor relied upon by plaintiffs in this case. Therefore, any injury relying on 19 C.F.R. §
12.24 cannot be redressed by this court where the consumptive demand exception applies. See
Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992) (holding that where prayed-for recourse to
interagency rule would not redress injury claimed by plaintiffs, burden of proof regarding
standing could not be met). In other words, because of the undisputed facts regarding the lack of
any significant domestic production of cocoa, section 307 essentially renders itself moot under
these facts.

In the first and seminal case brought pursuant to section 307, McKinney, et. al. v. United
States Dep’t of the Treasury, et. al., 799 F.2d 1544 (Fed. Cir. 1986), this Court and the Federal
Circuit considered the constitutional and prudential standing of a group of plaintiffs which
included human rights non-governmental organizations who were situated similarly to the
plaintiffs in this case. In McKinney, plaintiffs sought to exclude from entry into the United States
various products mined, produced or manufactured in the Soviet Union, allegedly by convict,
forced, or indentured labor. While both this Court and the Federal Circuit ultimately held that
the plaintiffs all lacked standing, the Federal Circuit stated in dicta that the case law appeared to
support the argument that informational injury — similar to that alleged in the present case — was
sufficient to satisfy the injury requirement of Article IIl. The Federal Circuit then went on to find

that the McKinney plaintiffs were not within the zone of interest of section 307 — an issue this
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court does not reach in the present case.’

Plaintiffs argue that two amendments to section 307, which were enacted after McKinney
was decided by the Federal Circuit, lessen the effect of the domestic consumption exception.
Plaintiffs refer to the Sanders and Harkin amendments, named for Representative Bernie Sanders
and Senator Tom Harkin, respectively. See Pub. L. No. 105-61, § 634, 111 Stat. 1272, 1316
(Oct. 10, 1997); Pub. L. No. 106-200, § 411 (May 18, 2000). Plaintiffs cite extensively to the
legislative history of these two amendments in support of the proposition that they represented a
bipartisan effort directing Customs to protect children working in indentured and forced labor
overseas.® As defendant correctly argues, however, neither amendment as passed addressed,
modified, or repealed the consumptive demand exception to section 307. The Sanders

Amendment modified the Treasury, Postal Service and General Government Appropriations Act

> In McKinney, there was ostensibly a domestic industry that could satisfy domestic
consumption demands for the various goods at issue in that case. Because in the instant case,
however, plaintiffs and defendants agree that there is no domestic cocoa production industry,
there is no doubt as to the applicability of the domestic consumption exception. Thus, this court
need not reach the prudential standing inquiry that was determinative in McKinney. 9 CIT 315,
614 F. Supp. 1226, 1239, 1240-41 (1985); 799 F.2d at 1557.

% The court notes that the record in this case included ample evidence that Customs took
this direction seriously. It issued several advisories to importers on the issue of forced child
labor and spent considerable agency resources on educational efforts which included strong
warnings against the importation of products produced by means of such forced labor. One such
publication stated “[a]busive child labor is one of the most serious worker and human rights
issues facing the world trading community.” U.S. Customs Service Advisory on International
Child Labor Enforcement, at 5. Because of this record, the court attempted to broker a settlement
between these parties reminding them of how much agreement there seemed to be on the core
issue — the need to eliminate abusive child labor. Regrettably, the government defendants were
unwilling to consider any suggestions toward settlement, representing to the court at the
conference held in chambers on August 1, 2005 that agency priorities had changed after
September, 11, 2001.
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for Fiscal Year 1998, as well as subsequent appropriations bills, in order to ensure that
government funds will not be used for the importation of forced or indentured child labor, as
determined by section 307. Specifically, the Sanders Amendment provides the following.

None of the funds made available in this Act for the United States Customs

Service may be used to allow the importation into the United States of any good,

ware, article or merchandise mined, produced, or manufactured by forced or

indentured child labor, as determined pursuant to Section 307 of the Tariff Act of

1930 (19 U.S.C. § 1307).

Pub. L. No. 105-61, § 634, 111 Stat. 1272, 1316 (Oct. 10, 1997). The Harkin Amendment
clarified that references to “forced labor” and “child labor” in section 307 include “forced or
indentured child labor.” Unfortunately for plaintiffs, however, neither Amendment altered the
fact that section 307 subordinates human rights concerns to the availability of the goods at issue
by means of domestic production.’

Plaintiffs also argue that Customs has not uniformly applied the domestic consumption
exception in other section 307 cases, and that imports from other countries which are not derived
from forced labor should be considered as substitutes for domestic production in cases such as
this. Plaintiffs first cite to Customs’ action regarding the detention of bidi cigarettes from India,
which were found to be produced by indentured child labor, even though there was no domestic

production of bidi cigarettes. P/’s Memo in Opp to Def’s Mot. to Dismiss, at 31, n.29 (citing Sen.

Rep. 106-500, 2000 WL 1517014 (June 2000)). As defendant correctly responds, however,

7 As defendant points out, efforts to excise the domestic production exception from the
text of the statute have repeatedly proven unsuccessful. See, e.g., S.1684, 145 Cong. Rec.
S11879 (Oct. 4, 1999), available at 1999 WL 785710; Amendment No. 2371; 145 Cong. Rec.
S13431, S13449 (Oct. 28, 1999), available at 1999 WL 979384; Amendment No. 2502; Cong.
Rec. S13693, S13716 (Nov. 2, 1999), available at 1999 WL 992619.
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Customs found a reasonable substitute produced domestically in sufficient quantities to satisfy
domestic demand. Def’s Reply in Support of Mot. to Dismiss, at 14 (citing China Diesel Imports,
Inc. v. United States, 18 CIT 515, 870 F. Supp. at 351, n.8 (1994) (“merchandise need not be
identical or even nearly so, but merely a substitute that would generally be acceptable to the
purchaser”)). In the case at hand, no reasonable domestic substitute has been identified.

Lastly, plaintiffs argue that voluntary non-domestic production of cocoa is available, and
should be counted towards the consumptive demand requirement. This argument is also
unavailing. The statutory language is clear in that it requires goods which are “mined, produced,
or manufactured in such quantities in the United States as to meet the consumptive demands of
the United States” in order for the exception not to apply. 19 U.S.C. §1307. For the court to
read the availability of imports into this clear language would be an impermissible expansion of
the statutory text.

Because plaintiffs have not established a redressable injury-in-fact, they cannot satisfy the
requirements of Article III standing. Thus, the court need discuss neither prudential standing nor
the timeliness of the instant action. Accordingly, it is hereby

ORDERED that this action is dismissed for lack of standing.

August 29, 2005 /s/ Judith M. Barzilay

New York, NY Judith M. Barzilay, Judge
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JUDGMENT ORDER
Upon reviewing Defendant’s USCIT Rule 12(b)(1) Motion to Dismiss, Plaintiff’s
response thereto, the parties’ supplemental briefs, and in consideration of other papers and
proceedings herein, it is hereby
ORDERED that Defendant’s Motion be and hereby is granted; and it is further

ORDERED that this action is dismissed.

August 29, 2005 /s/ Judith M. Barzilay

New York, NY Judith M. Barzilay, Judge



NOTICE OF ENTRY AND SERVICE

This is a notice that an order or judgment was entered in the docket of this action,
and was served upon the parties on the date shown below.

Service was made by depositing a copy of this order or judgment, together with any
papers required by USCIT Rule 79(c), in a securely closed envelope, proper postage
attached, in a United States mail receptacle at One Federal Plaza, New York, New York
10278 and addressed to the attorney of record for each party at the address on the official
docket in this action, except that service upon the United States was made by personally
delivering a copy to the Attorney-In-Charge, International Trade Field Office, Civil Division,
United States Department of Justice, 26 Federal Plaza, New York, New York 10278 or to a
clerical employee designated, by the Attorney-In-Charge in a writing filed with the clerk of the
court.

Leo M. Gordon
Clerk of the Court

Date: By:

Deputy Clerk
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JOHN DOE |, Individually and o
behalf of Proposed Class Membeis;
iJ)OtI]-II}]IC DfCI)DE I, Indavgluallyl\z/almd 8n
ehalf of Proposed Class Membels; - - -
JOHN DOE Hil, Individually and o C25¢ NOLV 05-5133-SVW-MRW

D QoL e s MembelS SECOND AMENDED COMPLAINT FOR

behalf of Proposed Class Membets:NJUNCTIVE RELIEF AND DAMAGES

JOHN DOE V, Individually and on _
behalf of Proposed Class Memberns; 1. Forced labor (Alien Tort Statute, 28

and JOHN DOE V|, Individually U.S.C. § 1350)
ﬁl/lnedmobnepse’half of Proposed Class 2. Cruel, inhuman, or Degrading
o Treatment (Alien Tort Statute, 28
Plaintiffs, U.S.C. § 1350)
V. 3. Torture (Alien Tort Statute, 28
U.S.C. § 1350)

NESTLE, S.A., NESTLE U.S.A

N T Yo &ﬁBtC%RFHE' DEMAND EOR JURY TRIAL
CARGILL INCORPORATED

COMPANY, CARGILL COCOA.,

CARGILL WEST AFRICA. SA.

Defendants.

SECOND AMENDED COMPLAINT FOR INJUNCTIVE RELIEF AND DAMAGES
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l. NATURE OF THE ACTION
1. Plaintiffs John Doe |, John Doe Il, John Dde John Doe IV, John
Doe V, and John Doe VI (referred to herein as #farther Child Slave” Plaintiffs)
are all former child slaves of Malian origin whonedrafficked and forced to work

harvesting and/or cultivating cocoa beans on fanm@oted’lvoire, which supply
cocoa beans to the Defendant companies named hefem Former Child Slave
Plaintiffs bring this action on behalf of themsevaend all other similarly situated
former child slaves of Malian origin against Defants: Nestle, S.A., Nestlé,
U.S.A., and Nestlé Cote d’lvoire, S.A. (togetheridsstlé”); Cargill, Incorporated
(“Carqill, Inc.”), Cargill Cocoa, and Cargill WesAfrica, S.A. (together as
“Carqill”); and Archer Daniels Midland Company (“AW) (referred to
collectively as the “Chocolate Importers” or Defantk) for the forced labor and
torture they suffered as a result of the wrongarduct either caused and/or aided
and abetted by these corporate entities. Spebffickhe Former Child Slave
Plaintiffs assert claims for child slavery/forcadbor, cruel, inhumane or degrading
treatment, and torture under the Alien Tort Sta(tAd'S”), 28 U.S.C. § 1350.

2. The Former Child Slave Plaintiffs bring th&ifS actions
in the United States because such claims cannoialibgained in their home
country of Mali as currently there is no law in ahereby such Plaintiffs can
seek civil damages for their injuries against tregamexporters of cocoa operating
outside of Mali. Nor could claims be brought in €dilvoire as the judicial
system is notoriously corrupt and would likely beesponsive to the claims of
foreign children against major cocoa corporatiopsrating in and bringing
significant revenue to Cote d’lvoire. It is alskdly that both Plaintiffs and their
attorneys would be placed in danger following tivil anrest in Cote d’lvoire and
the general hostility by cocoa producers in theoregvhere Plaintiffs were forced

to work. Further, the Former Child Slave Plaintlffing their claims in the United

1
SECOND AMENDED COMPLAINT FOR INJUNCTIVE RELIEF AND DAMAGES
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States as the United States has provided a forusufdh human rights lawsuits
with the passage of the ATS.

3. The Former Child Slave Plaintiffs bring thigian using pseudonyms
due to fear of retaliation against themselves aed tamilies by those persons
who trafficked them into Cote d’lvoire; the owneifsfarms on which they were
enslaved; and by the local buyers, who are emp¥ogad/or agents of the
Defendants. Plaintiffs’ case not only threatensxpose criminalized elements
within the cocoa sector but also to dismantle theee of its significant profits,
cheap labor procured through forced child traffagkiFor this reason, Plaintiffs’
lives are in great danger as evidenced by thenial@lready wielded against other
critics and investigators of corruption and chatdr within the cocoa sector. For
example, French-Canadian reporter Guy André Kietidio was investigating the
criminal elements within the cocoa sector, disapgand is presumed dead.
Other journalists investigating cocoa and chilcblabave also received death
threats.

.  JURISDICTION AND VENUE
4, Pursuant to 28 U.S.C. § 1331, this Court hderfd question
jurisdiction over this dispute pursuant to the A28,U.S.C. § 1350 for the alleged

violations of international human rights law. TAES provides federal
jurisdiction for “any civil action by an alien f@rtort only, committed in violation
of the law of nations or a treaty of the Unitedt&d’

5. Venue and Personal Jurisdiction over eachridifiat is proper in
this judicial district, and in the United Statesaashole for the foreign Defendants,
because, as more fully detailed below, Defendaititereown, lease, export to, or
otherwise conduct business activities, includihg sale of cocoa and cocoa

derivative products, to chocolate retailers in theted States and/or in California

2
SECOND AMENDED COMPLAINT FOR INJUNCTIVE RELIEF AND DAMAGES
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such that they maintain a general course of busiaesivity within the United
States, including California, either directly thgbutheir own activities or by virtue
of their parent entities acting as their alter agd/or agent.

.  PARTIES
A. Former Child Slave Plaintiffs

6. Plaintiff John Doe | is an adult citizen of Malirrently residing near
the city of Sikasso. He brings this action on bebghimself and all other former
child slaves trafficked into Céte d’lvoire from M&br purposes of working and
then forced to work on a farm and/or farmer coojpezahat provided cocoa beans
to any one and/or more of the Defendants namedmere

7. Plaintiff John Doe Il is an adult citizen of Meurrently residing near
the city of Sikasso. He brings this action on bebghimself and all other former
child slaves of Malian origin trafficked into Catdvoire from Mali for purposes
of working and then forced to work on a farm andésmer cooperative that
provided cocoa beans to any one and/or more dbdfendants named herein.

8. Plaintiff John Doe Il is an adult citizen ofall currently residing
near the city of Sikasso. He brings this actiorbehalf of himself and all other
former child slaves of Malian origin trafficked cmCote d’Ivoire from Mali for
purposes of working and then forced to work onrenfand/or farmer cooperative
that provided cocoa beans to any one and/or mateeddefendants named herein.

9. Plaintiff John Doe IV is an adult citizen ofalMcurrently residing
near the city of Sikasso. He brings this actiorbehalf of himself and all other
former child slaves trafficked into Cote d’lvoineim Mali for purposes of
working and then forced to work on a farm and/omiar cooperative that provided
cocoa beans to any one and/or more of the Defesidamed herein.

3
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10. Plaintiff John Doe V is an adult citizen of Malirrently residing near
the city of Sikasso. He brings this action on bebghimself and all other former
child slaves of Malian origin trafficked into Catdvoire from Mali for purposes
of working and then forced to work on a farm andésmer cooperative that
provided cocoa beans to any one and/or more dbdfendants named herein.

11. Plaintiff John Doe VI is an adult citizen oaMcurrently residing
near the city of Sikasso. He brings this actiorbehalf of himself and all other
former child slaves of Malian origin forced to wask a farm and/or farmer
cooperative that provided cocoa beans to any odamore of the Defendants

named herein.

B. Former Child Slave Plaintiffs’ Class Action Allegations

12. The Former Child Slave Plaintiffs bring thion individually, and
pursuant to Fed. R. Civ. P. 23(a), 23(b)(2), an@}3), on behalf of the following
class:

13. All individuals during the period 1996 throutjie present who reside
or did reside in the country of Mali, West Africand who were trafficked from
Mali to any cocoa producing region of Céte d’lvoaned forced to perform labor as
children under the age of 18 on any farm and/oméircooperative within any
cocoa producing region of Coéte d’lvoire, includirgyt not limited to the
geographical regions of Bouake, Bouaflé, Man, Dal@dienne, Oume, Gagna,
Soubre, Duekoue and San Pédro for the purposereédiang and/or cultivating
cocoa beans that were supplied, either directlyndirectly, to any of the named
Defendants herein.

14. The class is so numerous that joinder ofr@imbers is impractical.
The Former Child Slave Plaintiffs know that there thousands of class members.

4
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15. There are questions of law and fact commortht® class. Key
common questions include, but are not limitedhe, following:

a) Whether Plaintiffs and Proposed Class Memberse we
unlawfully trafficked for purposes of forced childbor, in violation
of International Labor Conventions 138 and 182,asoto work on
cocoa farms, which supplied cocoa beans to the didbefendants
herein?

b) Whether Defendants caused and/or aided andedb#ie
forced labor and torture imposed on Plaintiffs bgher providing
logistical support to the supplier farms and/orlidgi to provide
sufficient logistical support and/or take adequadion to prevent and
stop such forced child labor in violation of intational law, federal
law and California state law?

16. The Former Child Slave Plaintiffs’ claim® d&ypical of the claims of
the class. They seek redress for the same condatthtas affected all class
members and press legal claims which are the sanadl tlass members.

17. The Former Child Slave Plaintiffs named heraiill fairly and
adequately represent the class. These Plaintiffaal have conflicts of interest
with members of the class and have retained coumbkel are experienced in
complex litigation, including class actions andemiational litigation, who will
vigorously prosecute this action.

18. A class action is the superior method foruddijation of this
controversy. In the absence of a class actionteoull be unnecessarily burdened
with multiple, duplicative individual actions, pexlarly in the case of Mali where
class claims are not recognized. Moreover, if as<leé not certified, many
meritorious claims will go un-redressed as the\iial class members are not

able to prosecute complex litigation against ladgkendant corporations.

5
SECOND AMENDED COMPLAINT FOR INJUNCTIVE RELIEF AND DAMAGES

A4



Cas

© 00 N oo o B~ wWw N P

N R N RN N N N NN R P R R R R R R R
0o N o 0~ W N P O O 0 N o 0N~ W N Rk oo

P

DI

e 2:05-cv-05133-SVW-MRW Document 208 Filed 07/14/16 Page 7 of 38 Page ID #:171

C. Chocolate Importer Defendants

19. Defendant Nestlé, SA, is the world's largesbdf and beverage
company involved primarily in the manufacture armlesof beverages, milk
products, chocolate, confectionery and biscuitseflain Switzerland, it employs
around 253,000 people and has factories or opamtibalmost every country in
the world. Its stock is traded in the United Stabesthe form of American
Depositary Receipts (ADR), which is a negotiableus#y representing ownership
of publicly traded shares in a non-US corporatidestlé’s ADRs are held through
Citibank, N.A., a major U.S. banking institutionnda together with its ADR
receipts and the sale of Nestlé brand productienfarum constitute significant
contacts with the United States, including the fioru

20. Nestlé, USA is a wholly-owned subsidiary osN&, SA.
Headquartered in California, it is one of the |atg®od and beverage companies
in the U.S. with 21,000 employees nationwide, 42nufiacturing facilities, 6
distribution centers, and 58 sales offices acressountry, including California. It
Is one of the largest purchasers, manufacturecsretail sellers of cocoa products
in North America.

21. Defendant Nestlé Coéte d’'lvoire, SA (or Nestéry Coast) is a
subsidiary of Nestlé, SA. Its purpose within theste enterprise is to process
cocoa beans for export globally, including North é&wa and California
specifically.

22. Defendant Archer-Daniels-Midland Company (ADM) a publicly
held Delaware corporation with its principal plagfebusiness in Decatur, lllinois.
It is engaged in the business of procuring, trarispmp storing, processing and
merchandising agricultural commodities and produckis includes specifically
the processing of cocoa beans from Coéte d’lvoird #e production of cocoa

liuor, cocoa butter, cocoa powder, chocolate amtious cocoa compounds for

6
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the food processing industry primarily in the Udit&tates market, including
California. In addition to providing cocoa prodsidb California manufacturers
and processors, ADM owns and operates several gsioceplants in California
which process rice, bakery mix and specialty ingeis.

23. Defendant Cargqill, Incorporated Company (“daré¢nc.”) is one of
the largest privately held corporate providersaafd and agricultural products and
services worldwide with over 100,000 employees hcountries. Its activities
include cultivating and processing grain, oilseedsd other agricultural
commodities, including cocoa for distribution ta&bproducers. Headquartered in
Minneapolis, it is a family business that is tighttontrolled and centrally
managed. On information and belief, in 1992, thsifess was restructured to
ensure that managers making decisions about bayidgselling commodities had
ties to Cargill Headquarters in Minneapolis and ldoteceive instructions from
there.

24. Cargill Cocoa is a subsidiary of Cargill, Inmcorporated in
Pennsylvania. It is a major cocoa bean originata processor. It offers a wide
range of high-quality cocoa powder, butter anddigproducts under the Gerkens
and Wilbur brands to leading manufacturers of fadehcolate and confectionery
products worldwide, including processors and martufars of cocoa and cocoa
products in California. Products are sold through imternational network of
offices, agents and distributors. Its facilitieslude a production facility in Cote
d’lvoire for the production of cocoa liquor, buttend powder and origination of
cocoa beans. Cargill Cocoa & Chocolate North Ao@eris responsible for
partnerships with farmers in the lvory Coast, idahg a program to train farmers
in crop protectior.

185 out of 101 farmer cooperatives in Cote d’'lvare involved in their crop
protection initiative “Yiri”.

7
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25. Cargill West Africa, SA is a subsidiary of Gél Inc. and a member
of the Cargill Group headed by Cargill, Inc. Formed. 986, its purpose within the
Cargill Group is to process and/or export cocoanbesupplied to it by farms
and/or farmer cooperatives in Céte d’lvoire. Upoformation and belief, Cargill
West Africa, SA exports cocoa to the United Statesluding California, either
directly or indirectly through other Cargill Groayffiliates.

D. Unknown Corporate Defendants
26. Plaintiffs are currently unaware of the triemes and capacities of
Defendants sued herein as Corporate DOES 1-10, taedfore sue these
Defendants by using fictitious names. Plaintiffgl vamend this complaint to
allege their true names and capacities when agwoedta Upon information and
belief each fictitiously named Defendant is resjjaesin some manner for the

occurrences herein alleged and that the injurieBlamtiffs herein alleged were

proximately caused in relation to the conduct e&f tlamed Defendants, as well ag

Corporate Does 1-10.

IV. AGENCY

27. Plaintiffs contend that each of the subsidmrdentified herein is and
was, at all relevant times, the agent of the paoembpanies identified herein.
Specifically, the parent entities control the sdizsies’ operations, particularly
with respect to the sourcing, purchasing, manufagdyu distribution, and/or
retailing of cocoa and cocoa derived products ftoenCote d’lvoire.

28. Plaintiffs further contend that each of theepa entities identified
herein control and/or have the ability to contrdoéit subsidiaries’ actions with

http://www.cargillcocoachocolate.com/sustainablitibcoa-promise-in-action/yiri-
plus-program/index.htm
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respect to labor practices on the farms and/or daromoperatives from which
cocoa products are sourced.

29. Plaintiffs are informed and believe that dtnadterial times each of
the parent defendants and their relevant substdiavere the agent or otherwise
working in concert with each other and that eadhsubsidiary was acting within
the course and scope of such agency or concertetityac To the extent that said
conduct was perpetrated by certain subsidiary defeis, the parent defendant

corporations confirmed and ratified the same.

V. ALTER EGO
30. Plaintiffs contend that each of the subsidmrdentified herein is and

was, at all relevant times, the alter-ego of thepacompanies identified herein.
Specifically, the parent entities control everyegmf the subsidiaries’ operations,
particularly with respect to the sourcing, purchgsmanufacturing, distribution,
and/or retailing of cocoa and cocoa derived pragjuantd have used them merely
as conduits for the receipt or transfer of fundd/anproducts with respect to
cocoa products derived from the Cote d’lvoire.

31. Upon information and belief, the subsidiarg @arent corporations
named herein have common ownership, common boatutexdtors, are
inadequately capitalized for the risks at hand, lzanek failed to observe corporate
formalities with respect to their operations. Thiedarent and pervasive failure to
maintain separate identities constitutes impropedact and disrespects the
privilege of using the corporate form to conducsibass.

VI. AIDING AND ABETTING
32. Cote d’lvoire is a country struggling to reeovfrom years of civil

conflict. Active hostilities ended in January 20@aving the country divided into

three zones of control: the government-controlledtls, the rebel-held north and

9
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the Zone of Confidence, which was formally patmlley international troops.

Although several peace agreements have been signédhe Zone of Confidence
dismantled, acts of violence continue. Céte d’le@rcocoa-producing regions,
which lie mostly with the government controlled 8ern zone, are at the heart of

the Ivorian conflict. In this conflict, the cocog&harchy has been described by the

International Crisis Group as an “Enron-type stuieet of front companies with
secret bank accounts used to transfer funds withipteu layers of insulation
between the criminal acts and their eventual berefes.

33. ltis in this often lawless and clandestinekiogop that Cote d’lvoire
has emerged as the largest exporter of cocoa invthiel, providing 70% of the
world’s supply. A majority of this cocoa is imped to the US by the named
Defendants herein. Indeed, journalist Carol Offlaxys in her 2006 bookBitter
Chocolate: Investigating the Dark Side of the Warldlost Seductive Swéghat
the “dirty work” of buying and selling cocoa beansthis conflict ridden country
has become the domains of large multinationals asdbefendants Nestlé, ADM,
and Cargill and that since the 1990s, Coéte d’lva@iogoa production has been
controlled by these companies with the unilaterahlgof finding the cheapest
sources of cocoa.

34. Defendants ADM and Cargill are headquartereénd have their
main management operations in the U.S., and evajgrmperational decision by
both companies is made in or approved in the UiSallAtimes relevant to the
injuries to the Plaintiffs, Defendants ADM and GHdrgad complete control over
their cocoa production operations in Cote d’lvoiend they regularly had
employees from their U.S. headquarters inspectimgr toperations in Cote
d’'lvoire and reporting back to the U.S. headquarteo that the U.S.-based
decision-makers had accurate facts on the groueteridants ADM and Cargill

10
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had the ability and control in the U.S. to take amegessary steps to eradicate th
practice of using child slaves to harvest theiroeoinn Cote d’lvoire.

35. Defendant Nestlé established a major operatitime U.S., which is a
key market for Nestlé cocoa products. To promotpard and protect this market,
Nestlé established Nestlé, USA as a wholly-owndisisliary of Nestlé, SA. This
subsidiary is now one of the largest food and sy@rcompanies in the U.S. with
21,000 employees nationwide, 42 manufacturing ifees|l 6 distribution centers,
and 58 sales offices across the country. It is ohdhe largest purchasers,
manufacturers, and retail sellers of cocoa produnchdorth America. Every major
operational decision regarding Nestlé’s U.S. maikehade in or approved in the
U.S. At all times relevant to the injuries to thiiRtiffs, Nestlé had complete
control over its cocoa production operations ineCbtlvoire, and had the ability
and control in the U.S. to take any necessary stepsadicate the practice of using
child slaves to harvest its cocoa in Céte D’Ilvoikestlé regularly had employees
from their Swiss and U.S. headquarters inspectiag bperations in Cote D’lvoire
and reporting back to these offices so that the.-blaSed decision-makers had
accurate facts on the ground.

36. The history and methodology of the explatatdf child slaves in
Cote D’lvoire by the Defendants and other multioadils is virtually undisputed.
Defendants were able to obtain an ongoing, cheaplyof cocoa by maintaining
exclusive supplier/buyer relationships with locainhs and/or farmer cooperatives
in Cote d’lvoire. Through these exclusive suppiayer relationships, maintained
in the form of memorandums of understanding, ageses) and/or contracts, both
written and oral, Defendants are able to dictagetdéinms by which such farms
produce and supply cocoa to them, including speadifi the labor conditions
under which the beans are produced.

11
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37. Defendants control such conditions by progdotal farmers and/or
farmer cooperatives witimter alia ongoing financial support, including advance
payments and personal spending money to maintaifatiners’ and/or the
cooperatives’ loyalty as exclusive suppliers; fargnsupplies, including fertilizers,
tools and equipment; training and capacity buildmgarticular growing and
fermentation techniques and general farm maintemancluding appropriate labor
practices, to grow the quality and quantity of abeans they desire. The training
and quality control visits occur several times year and require frequent and
ongoing visits to the farms either by Defendantedaly or via their contracted
agents.

38. Among other countries, Defendant Nestlé wesctly involved in the
purchasing and processing of cocoa beans from Cidare. Among its exclusive
supplier/buyer relationships were agreements wifipbers Keita Ganda and Keita
Baba from plantations in Daloa; Lassine Kone frdantations in Sitafa. Among
other areas, Defendant Nestlé processed the ceevdddienne in Coéte d’lvoire.

39. Defendant Cargill has a direct presence ire @dvoire cocoa farms.
Carol Off notes that Cargill is possibly the largesvately owned corporation in
the world and that its influence over the food \ag @ terms of where it comes
from and how it is produced, is staggering. Amdagxclusive supplier/buyer
relationships are Doté Colibaly, Soro Fonipoho] Saki, Lenikpo Yéo (alias “the
Big One”) from which 19 Malian child slaves werescaed, Keita Ganda, and
Keita Hippie, who produce the bulk of the coco#hia Bouaflé region.

40. Cargill's Cote d’lvoire Country Webpage stattest in 2000/01,

Cargill opened two up-country buying stations irlddaand Gagnoa in the western
cocoa belt, and that Cargill's Micao cocoa procgsplant has obtained 1SO 9002
certification, which is a system of quality staratafor food processing from

12
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sourcing through processing that inherently reguiletailed visits and monitoring
of farms.

41. Defendant ADM was also directly involved iretpurchasing and
processing of cocoa beans from Cote d’lvoire. Amiaagxclusive suppliers is a
farmer cooperative known as SIFCA. In a 2001 atidund inBiscuit World,
ADM explains that its acquisition of SIFCA in C&dévoire “gives ADM Cocoa
an unprecedented degree of control over its rawemahtsupply, quality and
handling.” In the same article, an ADM executivatses that “ADM Cocoa can
deliver consistent top quality products by conwblits raw materials,” and that
“ADM is focused on having direct contact with fam®ién order to advise and
support them to produce higher quality beans foickwithey will receive a
premium.”

42. ADM'’s 2004 Cocoa Webpage openly states thaMACocoa has a
“strong presence in origin regions,” and in a secentitled “Farmers as Partners,”
ADM further states that “[tihe success of the tlamds of small, family-owned
farms on which cocoa is typically grown is vitalttee cocoa industry. That is why
ADM is working hard to help provide certain farmerganizations with the
knowledge, tools, and support they need to groviitu@bcoa responsibly and in a
sustainable manner . . . ADM is providing much reskdssistance to organizationg
representing thousands of farmers and farming camtres. These efforts are
making an impact at the farm level.”

43. The ADM Cocoa Brochure, states that “[tjhroutghsupport of the
World Cocoa Foundation, the European Cocoa Assoniathe US Chocolate
Manufacturers Association and other programs, ABMatively involved in long-
term efforts to ensure that cocoa is grown resgbnaind sustainably. Such efforts
include research into environmentally sound crophag@ment practices, plant

breeding work to develop disease-resistant vasiedied farmer field schools to
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transfer the latest know-how into the hands ofionB of cocoa farmers around the|
world. Starting from the cocoa growers through he tworld's top food and
beverage manufacturers, ADM Cocoa is committed a¢bvering the best in
product quality and service at every stage.”

44. As part of their ongoing and continued presemtthe cocoa farms in
Cote d’lvoire for purposes of quality control, peste eradication, cultivation
assistance, harvesting, and packing and shippmgng other activities and
assistance to the farmers, Defendants, throughi&d&:d employees, had first-
hand knowledge of the widespread use of child |&laovesting cocoa on the farms
they were working with and purchasing from.

45. Inits 10-K securities filings, ADM explicitlgtated that research on
the cocoa industry and on development was basklilwaukee, Wisconsin.

46. ADM processed the cocoa in facilities in Matgesetts, New Jersey,
and Wisconsin.

47. Defendants also had knowledge of the wideslpusa of child labor
harvesting cocoa on the farms they were workin@) aitd purchasing from based
on the numerous, well-documented reports of clhif by both international and
U.S. organizations.

48. The U.S. State Department, the Internatibabbr Organization
(ILO), and UNICEF, among others, have confirmedsithe late 1990s the
existence of child slavery with documented repang statistics. Notable non-
governmental organizations have also independeantifirmed that many, if not
most, of the children working on lvorian cocoa pédions are being forced to
work as slaves without any remuneration.

49. In 1997, UNICEF reported that children frome timeighboring
countries of Mali and Burkina Faso are being tckiid to Cote d’lvoire to harvest

cocoa beansSeeCarol Bellamy,The State of the World's Children 1997: Focus
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on Child Labouy Oxford University Press for UNICEF (1996). Thel estimates
there are 378,000 children working in Cb6te d’lvoirevarious sectors of the
economy. International Programme on the Elimimatod Child Labour, ILO,
Combating Trafficking in Children for Labour Expiation in West and Central
Africa (2001). The U.S. State Department has also e®tdnthat there were at
least 15,000 child laborers working on cocoa, affend cotton farms in 2004.
Bureau of Democracy, Human Rights and Labor, U.§p'Dof State,Country
Reports on Human Rights Practices, 2004: Cote ¢'é&/(2004).

50. Despite the well-documented use of child laborcocoa farms in
Cote d’lvoire, Defendants not only purchased cofromn farms and/or farmer
cooperatives which they knew or should have knoslied on forced child labor in
the cultivating and harvesting of cocoa beansOmfendants provided such farms
with money, supplies, and training to do so wittldior no restrictions from the
government of Coéte d’lvoire. Upon information abelief, several of the cocoa
farms in Cote d’'lvoire from which Defendants sousre owned by government
officials, whether directly or indirectly, or aréherwise protected by government
officials either through the provision of directcsety services or through
payments made to such officials that allow farmd/a@nfarmer cooperatives to
continue the use of child labor.

51. Defendants, because of their economic levemagie region and
exclusive supplier/buyer agreements, each had liligyao control and/or limit
the use of forced child labor by the supplier faang/or farmer cooperatives from
which they purchased their cocoa beans. The Def¢sdbased in the U.S., and
focused on protecting their U.S. market share ¥ahg increased negative
campaigning in the U.S. against their use of chaloor in harvesting cocoa in
West Africa, decided in the U.S. to do little ortimag to stop the exploitation and

abuse of child workers and instead merely issuen@@s and policy statements in
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the U.S. to falsely assure the U.S. consumersthiegt were committed to putting
an end to child slavery in their cocoa productibine three Defendants each madd
specific and false assertions in the U.S. to UdBsamers to deny that they werg
aiding and abetting child slavery, which allowedreaf them to continue aiding
and abetting child slavery with no measurable &dd44.S. market share.

52. Defendant Nestlé published in the U.S. in BBhghnd targeting the
U.S. market its “Standards of Business Conduct,ictvistate that “Nestlé is
against all forms of exploitation of children. Néstloes not provide employment
to children before they have reached the age te lkbampleted their compulsory
education . . . and expects its suppliers to agiysame standards. Nestlé abide
by national laws in all countries in which it hgseoations and complies with the
International Labour Organisation (ILO) Conventid88 on Minimum Age for
Employment and the ILO Convention 182 on the Wé@tms of Child Labour.”
Nestlé also informed U.S. consumers in the U.St thaequires all of its
subcontractors and Outsourcing Contractors to adlier Nestlé’s Corporate
Business Principles, and chooses its Supplierdbasenter alia, their “minimum
corporate social responsibility standards.”

53. Nestlé’s 2006 “Principles of Purchasing,” psifséd in the U.S. in
English and targeting the U.S. market, states ‘imasmg should, wherever
possible, be part of the Supply Chain . . . and taategic Buyers perform
strategic activities such as market research dysisgand] supplier profiling and
selection.” Under the section “Raw Materials,” Né&sstates it “provides
assistance in crop production.” Under the sectidmaceability,” Nestlé states
“[tJraceability includes tracking inside our compgasupply chain, i.e. from the
reception of raw and packaging materials, producid finished products to
delivery to customers.” Indeed, Nestlé states tfiftaceability of incoming

materials is of the utmost importance to Nestlén dealing with suppliers,
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Purchasing must insist on knowing the origin ofoimtng materials and require
suppliers to communicate the origin of their matsti’ Nestlé’s Principles of
Purchasing also states that it “actively parti@psitas the first link in an integrated
supply chain;” that it “develop[s] supplier relaighips;” and that it “continually
monitor[s] the performance, reliability and viatylof suppliers.”

54. Nestlé’s 2005 Webpage on Suppliers Managemidsaotdiscusses the
importance of the Nestlé Supply Chain for productmperations. “The Nestlé
Quality System covers all steps in the food supgigin, from the farm to the
consumer of the final products. Quality assurandéviies are not confined to
production centers and head offices. They includeking together with producers
and suppliers of raw . . . materials.”

55. Nestlé’s Commitment to Africa Brochure, pubéd in the U.S. in
English and targeting the U.S. market, furtherestahat “[w]hile we do not own
any farmland, we use our influence to help suppliereet better standards in
agriculture. . . . Working directly in our supphhan, we provide technical
assistance to farmers.” Nestlé goes on to statetitea“[sJupport provided to
farmers ranges from technical assistance on in@eneration to new strategies to
deal with crop infestation, to specific intervemgsodesigned to address issues g
child labour.” “Specific programmes directed atnfiars in West Africa include
field schools to help farmers with supply chainuess as well as a grassroots
'training of trainers' programme to help elimintite worst forms of child labour.”

56. Defendant Nestlé published in the U.S. in BShghnd targeting the
U.S. market The Nestl&ommitment on Child Labour In Agricultural Supply
Chains
(http://www.nestle.com/assetlibrary/documents/lipfdocuments/corporate_social

_responsibility/nestle-commitment-child-labour. psifating:
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“Nestlé is against all forms of exploitation of kchien, and is firmly
committed to actions to eradicate child labour fitsragricultural supply
chains, in line with our commitments in the Ne$§lldrporate Business
Principles.”

“Nestlé is committed to work with all relevant seddolders . . . to address
child labour.”

“Nestlé sources agricultural crops from over 5 imillfarmers, and is
exposed to the potential for child labour and tleesivforms of child labour
across a range of commaodities and countries.”

“The Commitment has . . . been prepared by Nestdpécifically guide and
align its efforts to tackle child labour in its agidtural supply chains.”

57. Defendant Nestlé published in the U.S. in Eigénd targeting the

U.S. market The Nestl&upplier Codg which states:

The Nestlé Supplier Code “defines t@n-negotiable minimum
standardsthat we ask our suppliers and their sub-tier Sappto respect
and adhere to when conducting business with Néstlé.

The supplier code “helps the continued implemeoratit our commitment
to international standards such as the OECD Guieglior Multinational
Enterprises, the UN Guiding Principles on Busireas$ Human Rights, the
Core Conventions of the International Labour Orgation (ILO) and the 10
Principles of the United Nations Global Compact.”.

“The Standards of the Code set forth expectationthie Supplier for whom
Nestlé does business, including their parent, didoyi, or affiliate entities,
as well as all others with whom they do busineshiding all employees
(including permanent, temporary, contract agen@yraigrant workers),

upstream suppliers and third parties.”
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» The first “pillar” of the Nestlé Supplier Code isikhan Rights. Included in
this is a prohibition against child labor.

58. Defendant Nestlé, by publishing in the U.SEnglish and targeting
the U.S. market the various statements discusseteamtended to demonstrate to
the U.S. market that it had made a decision togaeehild labor harvested cocoa
from reaching the U.S. market by using its conbradr its cocoa suppliers to
prevent child slaves from harvesting Nestlé’s codghile Nestlé admitted its
control and ability to achieve this, it failed tke the promised action so that it
could protect its U.S. market while also continutadpenefit from the cost savings
of aiding and abetting child slavery.

59. Defendant Cargill's Position Paper on condastry labor, published
in the U.S. in English and targeting the U.S. maréeplicitly states that
“[a]busive treatment towards children in agricudtar in any other industry is not
acceptable.” Cargill's International Code of Conliadso published in the U.S. in
English and targeting the U.S. market, statesGlaagjill will “comply with the
letter and spirit of all applicable . . . laws dgsd to accomplish equal and fair
opportunities in employmentCargill Cocoa Promisgavailable at

at:http://www.cargillcocoachocolate.com/wcm/groupsipited ccc/@all/documen

ts/document/na31657361.pdThe International Code of Conduct also promises:

* “We form close, supportive relationships with farsiand farmer
organization, providing them with solutions thagytcan own, and giving
them the skills and knowledge to implement progrémas will make a
positive and meaningful change.” (p. 2)

» “Cocoa has always been a crop that offered econopportunity. But now,
with many farms at the end of their productivedyfele, cocoa productivity
Is under pressure. The majority of smallholder eoleams, particularly in

West Africa, were established 20-30 years ago. &axa tree crop and the
19
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trees have aged and become less productive; sagmiievels have
decreased and pests and diseases affect both pod@end overall tree
health.How can we solve this togethefBy working with farmers to
dramatically improve knowledge and adoption of goodagricultural
practices — whether that iswith the appropriate use of weeding and
pruning techniques or the development of safer hamsting practices. By
Improving farmers’ incomes and providing better sewices for farmers,
their families and their communities. And by providing farmers with

the planting materials and other inputs they needd invest in their

farms and prepare for a successful future.lt’s all part of the Cargill
Cocoa Promise, which we are rolling out in six orign countries
according to local needs.

“We are all too aware of the unique challengesdanesach region, and
although West Africa — ana particular, Céte d’lvoire ....” (p. 5)
“Increasingly, reporting needs to incorporate clg@aof of tangible change.
That is why we are building on the measurement systems whave
already established, developing comprehensive inditors to assess the
Impact of our actions and demonstrate the improvema generated by
programs on the ground. This allows us to track bdt inputs (such

as the number of farmers trained and volumes cerdifaadl outputs (such
as improved knowledge of pest and disease contmabgement and solid
entrepreneurial skills)Tlhe next step is to consistently measure the impact
of all of our activities on a broader scale, usingnpact assessment
frameworks and the skills of our existing in-house@esearch and

consultancy teamWhen combined with anecdotal material, this iskinel

2 Emphasis added.
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of information that cocoa and chocolate manufacsucan use to engage
and activate consumer demand in a credible Wayeans consumers can
understand the current situation in origin countries, as well as the
difference that they can make by buying sustainablproducts — creating
a much more compelling proposition.” (p. 10)

» Cargill claims they are “working to protect thehtg of children.” (graphic
onp. 11)

* “Working to Promote and protect the rights of chelat

0 ...[W]e need to raise awareness of child labor issuea@
children’s rights in farming communities. The mosteffective way
for us to do this is through farmer training. That is why we have
worked in partnership with the International Cota#ative (ICl), a
leading organization addressing child labor issné¥est African
cocoa-growing communities, to develop a specidming module.”

o “In Cote d’lvoire, 425 extension agents receivegrfdays of
intensive training from ICI on the issue of chigbbr and
sensitization, equipping them with the skills téeefively train
farmers. The project will reach more than 70,00€beoproducers
before 2016.”

o In partnership with the International Cocoa Initiat(ICl), 8,720
farmers were trained in 2013 to protect and imptbeerights of
children as an integrated part of our farmer trgrapproach. In total
70,000 will be trained.

0 According to Nick Weatherill, Executive Directontérnational
Cocoa Initiative (ICI): “Working with Cargill and NADER?, we've

% Agence nationale d'appui au développement r(ntth://www.anader.ci/#cloje
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been able to ensure that thousands of farmerggetadist training on
child labor issues to thousands of farmers. Césdthrmer Field
Schools gives us, and the ANADER agents we trainyalled access
to farmers in an established learning environment.”
» “Supplying smallholders farmers with the knowledgguts, and finance
they need to make good decisions and run a suatéssh over the long
term.”

o With the right investment, cocoa productivity canrease
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significantly. Already, in Cote d’lvoire, we haveeen that yields of
over 800-1,000 kilograms per hectare are achievatdesmallholder
context. In many cases, this is a 100% increasemént yields. The
appropriate use of inputs sués fertilizers and crop protection help
farmers to maximize current cocoa yields withouhpoomising the
future of their farms or local environment§e help them to gain
access to the inputs, as well as the financing, feertilizers and
crop protection, to invest in their farms and planfor the future.
Cargill's extensive on-the-ground networks includenot just
partnerships with farmer organizations, but also byying stations
in all the major cocoa- growing regionsTogether, these form an
efficient delivery model to store and distributelgrovide access to
fertilizer, crop protection and planting materidtsfarmers. (p. 22)

Cargill has numerous other releases that contaitiasirepresentations that it
has complete control of its supply chain and boihstsit has been recognized
in this area. All of these policies, as well asdletual decisions that resulted in
Cargill continuing to obtain cocoa harvested byctlaborers, were made in the
U.S. In addition, Cargill’'s recent announcementlaose a plant in Lititz
Pennsylvania stated that “the company’s vast adtnative, research and

22

SECOND AMENDED COMPLAINT FOR INJUNCTIVE RELIEF AND DAMAGES




© 00 N oo o B~ wWw N P

N R N RN N N N NN R P R R R R R R R
0o N o 0~ W N P O O 0 N o 0N~ W N Rk oo

Lase 2:05-cv-05133-SVW-MRW Document 208 Filed 07/14/16 Page 24 of 38 Page ID
#:1730

development and marketing resources” are locatddinneapolis, where it
maintains its corporate headquarters.

60. Defendant ADM’s Business Code of Conduct attalcE, known as
“The ADM Way,” states with respect to Child Labbiat “ADM will not condone
the employment or exploitation of legally underagerkers or forced labor and
will not knowingly use suppliers who employ suchriers or labor.” ADM
further states that its Code, including its Chilabbr provision, is “a statement of
the values to be recognized in the conduct of ADbBUsIiness by its employees,
officers, directors and other agents . . . It isghthe responsibility of all . . . its
subsidiaries worldwide to comply with this Busin€xsde of Conduct and Ethics .
. . [and that] the values explained in this [Code} to be consistently applied
throughout the world in ADM’s business, not only emhit's convenient or
consistent with other business objectives, butllisituations.” ADM also asserts
that it “will deal fairly with its customers, suppls and business partners [and
that] no ADM representative should take unfair adage of anyone through . . .
misrepresentation of material facts or any othdaiulealing practice.”

61. Defendants’ assertions, published in the Wh.&nglish and targeting
the U.S. market, make clear that Defendants wele tabmake decisions in the
U.S. that would eradicate child labor and helpdhid laborers obtain education.
However, they failed to implement these decisiofsr aassuring the U.S. market
that they would, allowing them to continue to ben&bdbm child slavery without
any measurable impact on their bottom line.

62. Despite Defendants’ admitted knowledge of whdespread use of
forced child labor on the cocoa farms from whichkytisource and their specific
policies prohibiting child labor, Defendants notlyooontinued to provide cocoa
farms money, supplies, and training to grow coceanis for their exclusive use

knowing that their assistance would necessarilylifai® child labor, but they
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actively lobbied against all legal enforcement nagtdms that would have curbed
forced child labor.

63. In 2001, following news reports that child veley was a key
ingredient of American chocolate, U.S. Congressiilaot Engel introduced a bill
that would have forced U.S. chocolate importers matufacturers to adhere to a
certification and labeling system that their chatelwas “slave free.” The bill
passed the House of Representatives with a vo@Obfto 115 in favor of the
measure.

64. The U.S. chocolate industry, including Defemda immediately
moved to eradicate the bill (rather than child slgy urging the legislatures,
concerned non-governmental organizations, and dibdigoat large that there was
no need for concrete, enforceable legislation agachild slavery because they
would instead implement a private, voluntary meararto ensure child labor free
chocolate.

65. The U.S. chocolate industry, including Defartdalaunched a multi-
million dollar lobbying effort, which paid off byesulting in the Harkin-Engel
Protocol, an entirely voluntary agreement wherdi®y ¢hocolate industry would
essentially police itself and in effect guarantee tontinued use of the cheapes
labor available to produce its product -- that lufatslaves.

66. By providing the logistical and financial atance described herein
across a period of years, Defendants knew thafaimers they were assisting
were using and continued to use forced child labaot,nevertheless continued to
provide such assistance. But for Defendants’ kngwand substantial assistance
and their efforts to derail enforceable legal medtras via the Harkin-Engel
Protocol, the farmers would not have been ableperaie their cocoa plantations
using forced child labor.
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67. The Defendants made decisions in the U.&gpand to the Harkin-
Engel Protocol passed by the U.S. Congress by mdogb-called monitoring
systems that Defendants knew would serve as dddotther mislead the U.S.
market but that would not actually provide rigorausaccurate marketing.
Defendants fought efforts in the U.S. to requirtbmeable standards that would
effectively require Defendants to stop profitingrfr child slavery.

68. The three individual Plaintiffs, and the mem#oof the class, all were
forced to work as child slaves during the time thatendants had decided in the
U.S. not to address child slavery, but to inste@tapresent to the U.S. market
that they were implementing effective programseiplstop the practice and
rehabilitate the former slaves.

69. More recent sources confirm the ongoing useclold slaves to
harvest cocoa in Cote D’lvoire by large multinaats) including Nestlé, ADM,
and Cargill. The Dark Side of Chocolate, a film that focuses on the role of the
multinational companies in perpetuating the usehifl slaves, provides shocking
details about the extent and the horrors of slawerycocoa plantations in Cote
D’lvoire (https://www.youtube.com/watch?v=7Vfbv6hNgng~urther, the U.S.

Department of Labor funded researchers at Tulanweisity, who published a
2015 studySurvey Results on Child Labor in West African CoGoawing Areas

which provides detailed and current facts of thgdanumbers of children still
performing hazardous work in harvesting cocoa ited®lvoire. Defendants have
continued to operate in the U.S. market based @n decision made in the U.S. to

*Reports in the past have shown the way that Npstiited through keeping labor
costs low through these illegal practices. Coemmérs receive only 3.2% of the
retail price while the mark-up is 43%. OxfaBguality for women starts with
chocolate: Mars, Mondelez and Nestle and the fightWomen’s Right&2013),
available athttps://www.oxfam.org/sites/www.oxfam.org/files/edjty-for-
women-starts-with-chocolate-mb-260213.pdf
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continue to aid and abet child slavery while impdetng a public relations
campaign in the U.S. to mislead the U.S. markeualte ongoing use of child

slavery.

VIl. HARM TO THE INDIVIDUAL PLAINTIFES
A. Former Child Slave Plaintiffs
70. Plaintiff John Doe | was trafficked into Cdatdvoire at age fourteen

(14) to work on a large cocoa plantation locatedAbobogou, near the town of
Bouafle in Cote d’lvoire. He was forced to work thre plantation until the age of
nineteen (19), between the period of 1994 and 2@@®&n he finally escaped.
During the four year period, he was forced to wbd¢vesting and cultivating
cocoa beans for up to twelve (12) hours a day anteEmes as many as fourteen
(14) hours, six days a week. This work includetlieg, gathering, and drying the
cocoa beans for processing. Upon information aiebfh) the cocoa cultivated on
this plantation is supplied to any one and/or nadrthe Defendants herein. He wag
not paid for his work and only given scraps of fdodsustain him. He, along with

the other children on the plantation, was heavigrded at all times and at night
kept in a locked room to prevent escape. Whemytizeds felt he was not working

quickly enough, he was often beaten with tree brasc He was beaten so hard
that he suffered cuts on his hands and legs. Bfalohn Doe | brings this action

on behalf of himself and all other similarly sitedtformer child slaves in Mali.

71. Plaintiff John Doe Il was trafficked into Caddvoire and forced to
work as a child slave on a cocoa plantation forraamately 2 %2 years between
the period of 1998-2000. During this time, he wasnNeen the age of 12-14 yearg
old, below the legal working age in Coéte d’lvoifhe plantation was located in
the Region de Man, Cote d’lvoire. During the 2 Yarge he was forced to work

harvesting and cultivating cocoa beans for up telwes (12) hours a day and
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sometimes as many as fourteen (14) hours, six @aysek. This work included

cutting, gathering, and drying the cocoa beangfocessing. Upon information
and belief, the cocoa cultivated on this plantai®rsupplied to any one and/or
more of the Defendants herein. Once on the plantahis movements were
strictly controlled and he was not permitted toveeander the threat that he would
be severely beaten and his feet cut open, as hewitadssed with the other

children who attempted escape. At night, he, aleitig the other children working

on the farm, were forced to sleep on the floor twicked room until morning when

they were again gathered for work. Plaintiff Johoelll was not paid, provided

with only the bare minimum of food, and beaten vatiwvhip when the guards felt
he was not performing adequately. Plaintiff Johne Db brings this action on

behalf of himself and all other similarly situatedmer child slaves in Mali.

72. Plaintiff John Doe IIl was was trafficked inidte d’lvoire and forced
into slavery at age 14 on a cocoa plantation lacetehe Bengalo Region de Man,
Cote d’lvoire. He was forced to work on the plaimatfor approximately four (4)
years until he was 18 years old from 1996-2000.iriguthis time, he worked
between twelve (12) and fourteen (14) hours, sisdaweek cutting, gathering,
and drying cocoa beans and was not paid for hikwdpon information and
belief, the cocoa cultivated on this plantatiosupplied to any one and/or more of]
the Defendants herein. John Doe Il could not ledneeplantation under fear that
he would be severely beaten and forced to drinkeyiias had been done with other
the children who attempted escape. He was watdhguihapoint at all times and at
night was forced to sleep in a small locked roorthwio windows and several
other children on the floor. When he did not perfoadequately, he was often
whipped by the overseer. Plaintiff John Doe llings this action on behalf of
himself and all other similarly situated formerldrslaves in Mali.
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73. Plaintiff John Doe IV was trafficked in@bte d’lvoire when he was
around the age of twelve (12) to work on a coc@ataltion in Cote d’lvoire. He
was recruited by a “locateur” who sold him intoveley. The plantation he was
sold to was located in Kassangoro. He was forceddik on the plantation for
approximately a year between 1998 and 1999, whefinally escaped. During
this time, he was forced to work harvesting andiating cocoa beans for twelve
(12) hours to fourteen (14) hours a day. This wodkuded cutting, gathering, and
drying the cocoa beans for processing. Upon indbion and belief, the cocoa
cultivated on this plantation is supplied to onenwre of the Defendants herein.
He was not paid for his work and only poor foodtstain him. He, along with the
other children on the plantation, was heavily gedrdt all times and at night kept
in a locked room to prevent escape. He tried ta®s several times before he
succeeded. Once time when he was caught the goardss feet at the bottoms
and rubbed pepper in the wounds. Another time, ag tred to a papaya tree and
was severely beaten. This damaged his left armlefhd permanently damaged.
He finally escaped with a few other children bygding a hole under the wall of
the hut where they slept with a dirt floor. He gexhto Baoule. The Malian Envoy
helped him and other children to get home to themes and then went back to
rescue other Malian children working on the plaotat Plaintiff John Doe IV
brings this action on behalf of himself and allestkimilarly situated former child
slaves in Mali.

74. Plaintiff John Doe V was sold into slavery arafficked into Cote
d’lvoire when he was eleven years old by a “locatble was forced to work as a
child slave on a cocoa plantation for less tharea yn approximately 1998. The
plantation was located in Kassangoro. He was fortceavork harvesting and
cultivating cocoa beans for long hours. This wdsnhal did. The work included

cutting, gathering, and drying the cocoa beangfocessing. Upon information
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and belief, the cocoa cultivated on this plantat®rsupplied to any one and/or
more of the Defendants herein. He was guarded by with guns. One of the

guards was called “nyejugu” (sour face). He ranyawosce but was captured and
severely beaten. He was rescued by the Malian Ebecguse another child had
escaped and told his family where he was. Plaidafin Doe V brings this action
on behalf of himself and all other similarly sitedtformer child slaves in Mali.

75. Plaintiff John Doe VI was trafficked into Cat#voire at age ten (10)
to work on a large cocoa plantation located in Kowsin Cote d’lvoire. A man
took him from Mali to Céte d’lvoire and sold him &oplantation for 20,000 CFA.
He was forced to work on the plantation for thi@eyears between 1997 and
2001, when he finally escaped. During the thres-period, he was forced to
work harvesting and cultivating cocoa beans foyVeng days, sometimes as
many as fourteen (14) hours, six days a week. Whaik included cutting,
gathering, and drying the cocoa beans for procgsdifpon information and
belief, the cocoa cultivated on this plantatiosupplied to one or more of the
Defendants herein. He was not paid for his work @mg given scraps of food to
sustain him. He, along with the other children loa plantation, was heavily
guarded at all times and at night kept in a loalen to prevent escape. John
Doe VI could not leave the plantation under feat the would be severely
punished. He was with around 75 other Malian ckitdHe saw that children who
tried to flee were caught and the bottom of theatfwere cut and rubbed with salt.
He was beaten for working too slow when he was. stiekhas many scars from
beatings and from cutting himself with a machetdewvorking. He saw other
children who died on the plantation. Plaintiff Jdboe VI brings this action on
behalf of himself and all other similarly situatedmer child slaves in Mali.

76. The members of the class have been forcedrt@$t cocoa in the

major cocoa regions of Cote d’lvoire, including oot limited to the geographical
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regions of Bouake, Bouaflé, Man, Daloa, Odiennen®uGagna, Soubre,
Duekoue and San Pédro. All Defendants have sourelagjonships within one or
more of those areas, and each Defendant has dtdizestantial amounts of cocoa
harvested with child laborers, including memberghefclass.

VIlIl. DEFENDANTS’ VIOLATIONS OF LAW
77. The causes of action maintained herein anderuand violate the

following laws, agreements, conventions, resolgiand treaties:

(a) Alien Tort Statute (ATS), 28 U.S.C. § 1350;

(b) Protocol Amending the Slavery Convention, dbee. 7, 1953, 7
U.S.T. 479 (entered into force Dec. 7, 1953);

(c) Slavery Convention, concluded Sept. 1926, t46. 2183, T.S. No. 788. 60
[.N.T.S 253 (entered into force Mar. 9, 1927);

(d) Supplementary Convention on the Abolition h@ry, the Slave

Trade, and Institutions and Practices Similar tv&ty;

(e) International Labour Organisation Conventian R9 Concerning
Forced or Compulsory Labor (1930), 39 U.N.T.S. &aiéred into force May 1,
1932);

(f) International Labour Organisation Convention. I65 Concerning the

Abolition of Forced Labour Convention;
(9) International Labour Organisation (ILO) Convent138 on Minimum
Age for Employment (1973) 1015 U.N.T.S. 297 (erdargo force June 19, 1976);
(h) ILO Convention 182 on the Worst Forms of Chiltbour (1999) 38
[.L.M. 1207(entered into force November 19, 2000);
(i) United Nations Charter, 59 Stat. 1031, 3 Bevah53 (1945);
() Universal Decl. of Human Rights, G.A. Res. 2Af(#), U.N. Doc.
A/810 (1948);
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(k) International Covenant on Civil and PoliticRights, G.A. Res.
2220A(xxi), 21 U.N. Doc., GAOR Supp. (No. 16) at &2N. Doc. A/6316 (1966);

() Convention Against Torture and Other Cruelhuman or Degrading
Treatment or Punishment, G.A. res. 39/46, 39 U.bE.DGAOR Supp. (No. 51) at
197, U.N. Doc. A/39/51 (1984);

(m) Declaration on the Protection of All Persomerf Being Subjected to
Torture and Other Cruel, Inhuman or Degrading Tnesit or Punishment,
G.A. Res. 3452, 30 U.N. Doc., GAOR Supp. (No. 34%H U.N. Doc. A/10034
(1976);

(n) Customary international law;

(o) Federal Common and Statutory Law.

IX. CLAIMS FOR RELIEF

COUNT |

FORCED LABOR BY ALL FORMER CHILD SLAVE PLAINTIFFS
AGAINST ALL DEFENDANTS
THE ALIEN TORT STATUTE, 28 U.S.C. § 1350

78. The Former Child Slave Plaintiffs incorporbjereference paragraphs
1-77 of this Complaint as if fully set forth herein

79. The Former Child Slave Plaintiffs were plageéear for their lives,
were deprived of their freedom, separated fronr tla@nilies and forced to suffer
severe physical and mental abuse.

80. Defendants’ use of forced labor under theselitions of torture
violate the law of nations, customary internatidasat, and worldwide industry
standards and practices, including, but not limitethose identified in paragraph

81. To the extent necessary, Defendants’ actiongroed under color of
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law and/or in conspiracy or on behalf of thoserartinder color of official
authority, such that the injuries inflicted on teé3aintiffs as a result of the forced
labor were inflicted deliberately and intentionallyough the acts and/or omission
of responsible state officials and/or their ageotact in preventing and/or limiting
the trafficking or otherwise the use of child slavEpon information and belief,
there are also several farms which are owned bgmaovent officials, whether
directly or indirectly, or are otherwise protectadgovernment officials either
through the provision of security services or tigtopayments made to such
officials that allow farms and/or farmer cooperasito continue the use of child
labor.

82. Defendants’ conduct in violation of customemgrnational law either
directly caused these injuries, or Defendantsialdd for these injuries because
they provided knowing, substantial assistance éadirect perpetrators, or because
the direct perpetrators were agents, and/or emefogéDefendants or of
companies that are the alter egos of Defendants.

83. The conduct of Defendants was malicious, fuéertt and/or
oppressive and done with a willful and consciosseatjard for the Former Child
Slave Plaintiffs’ rights and for the deleteriousisequences of Defendants' actions.
As a result, the Former Child Slave Plaintiffs haustained significant injuries
and these Plaintiffs will continue to experiencenmnd suffering and extreme and
severe mental anguish and emotional distress. ®hadf Child Slave Plaintiffs
are thereby entitled to compensatory and punitaraabes in amounts to be

proven at trial.

I

I

32
SECOND AMENDED COMPLAINT FOR INJUNCTIVE RELIEF AND DAMAGES




© 00 N oo o B~ wWw N P

N R N RN N N N NN R P R R R R R R R
0o N o 0~ W N P O O 0 N o 0N~ W N Rk oo

Lase 2:05-cv-05133-SVW-MRW Document 208 Filed 07/14/16 Page 34 of 38 Page ID
#:1740

COUNT Il

CRUEL, INHUMAN, OR DEGRADING TREATMENT
BY ALL FORMER CHILD SLAVE PLAINTIFFS
AGAINST ALL DEFENDANTS

THE ALIEN TORT STATUTE, 28 U.S.C. § 1350

84. The Former Child Slave Plaintiffs incorporbyereference paragraphs
1-81 of this Complaint as if fully set forth herein

85. The acts described herein had the intent hedeffect of grossly
humiliating and debasing the Former Child Slavearffés, forcing them to act
against their will and conscience, inciting fead aanguish, and breaking their
physical and/or moral resistance.

86. Defendants' actions forced the Former Chillv&IPlaintiffs against
their will and under fear of harm, to labor for Beflants’ economic benefit and in
doing so the Former Child Slave Plaintiffs werecpld in great fear for their lives
and forced to suffer severe physical and psycho&gbuse and agony.

87. In acting through the implicit sanction of thiate, Defendants acted
under color of law and/or in conspiracy or on béb&those acting under color of
official authority, and the injuries inflicted ohda Former Child Slave Plaintiffs as
a result of the cruel, inhuman and degrading treatrwvere inflicted deliberately
and intentionally through the omission of respolesitate officials and/or their
agents to act in preventing and/or limiting thdficking or otherwise the use of
child slaves. Upon information and belief, there also several farms which are
owned by government officials, whether directlyiondirectly, or are otherwise
protected by government officials either througé gnovision of security services
or through payments made to such officials thabvalifarms and/or farmer
cooperatives to continue the use of child labor.

88. The acts described herein constitute cruddunman or degrading

treatment in violation of the law of nations undbe ATS and Defendants are
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liable because they directly caused these injudegshey provided knowing,

substantial assistance to the direct perpetratorbecause the direct perpetrators

were agents, and/or employees of Defendants oowipanies that are the alter
egos of Defendants.
89. Former Child Slave Plaintiffs are therebyitesd to compensatory

and punitive damages in amounts to be provenadt tri

COUNT 1l

TORTURE BY ALL FORMER CHILD SLAVE PLAINTIFFS
AGAINST ALL DEFENDANTS
THE ALIEN TORT STATUTE, 28 U.S.C. § 1350

90. The Former Child Slave Plaintiffs incorporbyereference paragraphs
1-89 of this Complaint as if fully set forth herein

91. Defendants’ actions were undertaken under dbler of foreign
authority. Specifically, Defendants acted unddorcof law, and/or in conspiracy
or on behalf of those acting under color of offiaathority, by acting with the
implicit sanction of the state and/or through thiemtional omission of responsible
state officials and/or their agents to act in prewg and/or limiting the trafficking
or otherwise the use of child slaves into Coéte ail. Upon information and
belief, there are also several farms which are owg government officials,
whether directly or indirectly, or are otherwis®fgcted by government officials,
either through the provision of security serviceshoough payments made to such
officials that allow farms and/or farmer cooperatito continue the use of child
labor.

92. Defendants’ conduct either directly causednkfés’ injuries, or they
are liable for Plaintiffs’ injuries because theyoyided knowing, substantial
assistance to the direct perpetrators, or becaesditect perpetrators were agents
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and/or employees of Defendants or of companies #natthe alter egos of
Defendants.

93. The acts described herein were inflicted @etitely and intentionally
for purposes which included, among others, pungstiie victim or intimidating
the victim or third persons, and constitute tortargiolation of the law of nations
under the ATS.

94. Defendants’ tortious acts described heraanegd all members of the
Former Child Slave Plaintiffs in great fear foritieses and caused them to suffer
severe physical and mental pain and suffering. Horener Child Slave Plaintiffs
are thereby entitled to compensatory and punitigenabes in amounts to be

proven at trial.

X.  LIABILITY
95. The Plaintiffs incorporate by reference peapgs 1-94 of this

Complaint as if set forth herein.

96. Defendants are directly liable for any actitret they aided and
abetted by knowingly providing financial supporpplies, training, and/or other
substantial assistance that contributed to th&wbii their agents, employees
and/or partners to use and/or facilitate the usghiddl slave labor, including but
not limited to any farm and/or farmer cooperativattheld any agreement,
contract, and/or memorandum of understanding, evritir oral, to supply cocoa
beans.

97. To the extent that Defendants can be saidue aeted indirectly,
Defendants are vicariously liable for the actiohtheir agents, employees, co-
venturers and/or partners, including specifically éarm and/or farmer
cooperative which held any agreement, contractoamdemorandum of

understanding, written or oral, to supply cocoanlsda such Defendants.
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98. To the extent that any such agent, employe&eaturers and/or
partner used and/or facilitated the use of cheédellabor and/or made material
misrepresentations and omissions, such entity wi@sgawithin the course and
scope of such agency, enterprise, or venture afehDants confirmed and ratified
such conduct.

99. Defendants are further liable for the actargf and all corporations
and/or entities found to be their alter ego. Dd#eris’ control over these entities’
operations, particularly with respect to the sawycpurchasing, manufacturing,
distribution, and/or retailing of cocoa and coceaived products, renders them
mere conduits for the receipt or transfer of fuadd/or products with respect to
cocoa products derived from the Cote d’lvoire. Simtterent and pervasive failure
to maintain separate identities constitutes impraepaduct and disrespects the
privilege of using the corporate form to conducsibass.

Xl. DEMAND FOR JURY TRIAL
100. Plaintiffs demand a trial by jury on all issuso triable.

Xll. PRAYER FOR RELIEF
101. WHEREFORE, Plaintiffs respectfully request @ourt to:
(a) enter judgment in favor of the Plaintiffs ohalunts of the Complaint;

(b) award the Plaintiffs compensatory and puniteenages;

(c) grant the Plaintiffs equitable relief includinbut not limited to, an
Injunction prohibiting further damage to their pmrs, remedying past damage,
and protecting their rights under customary inteomal law;

(d) award Plaintiffs the costs of suit includingasonable attorneys’ fees;
and
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(e) award Plaintiffs such other and further reksf the Court deems just

under the circumstances.

Dated: July 14, 2016 ;

Terry Collingsworth (DC Bar# 471830)
Attorney for Plaintiffs
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Wnited Dtates Denate

WASHINGTON, DC 20510

July 12, 2019

The Honorable Kevin McAleenan
Acting Secretary

U.S. Department of Homeland Security
2707 Martin Luther King Jr. Ave. SE
Washington, D.C. 20528

Dear Acting Secretary McAleenan:

We write to express our ongoing concern that imports of cocoa made with forced labor,
including forced child labor, continue to enter the United States, and we urge you to take all
necessary action to ensure the U.S. is not complicit in indentured child labor in the cocoa sector.
Specifically, we urge you to instruct Customs and Border Protection (CBP) to use its authority
under 19 USC 1307 to investigate and block cocoa imports made with forced labor from entering
the U.S. market and, where appropriate, pursue criminal investigations related to the use of
forced labor to produce goods being imported into the United States.

In the global cocoa industry, children perform the back-breaking work of wielding machetes,
carrying heavy loads, and other onerous tasks. The prevalence of exploitative child labor has
been a defining characteristic of the sector for decades. More than 20 years ago, the Department
of Labor (DOL) and Congress worked with large chocolate companies to develop a framework
to eradicate child labor from their supply chains in West Africa, which sources the vast majority
of cocoa worldwide. These companies committed to eradicating child labor from cocoa
production in West African countries, including the Ivory Coast, by 2005. Unfortunately, they
missed that deadline and several subsequent ones, and the widespread use of child labor in the
sector persists. According to DOL, more than two million children continue to perform the
hazardous work of harvesting cocoa in West Africa.

The global cocoa trade is significant, and the U.S. is a large importer of cocoa products. In 2018
alone, the U.S. imported $608 million of cocoa beans from the Ivory Coast, in addition to $100
million of cocoa paste. Given the prevalence of forced child labor in the Ivory Coast’s cocoa
sector, it is clear at least some, if not a significant portion of those imports, were produced with
forced child labor. It is time the U.S. took more aggressive action to combat forced child labor
in the cocoa sector and to fully enforce Section 1307 as Congress intended.

Section 1307 prohibits the importation of merchandise mined, produced or manufactured wholly
or in part in any foreign country by convict, forced or indentured labor, including forced child
labor. As stated on CBP’s website, when information that reasonably indicates that merchandise
covered by Section 1307 is being imported, the CBP Commissioner can issue a withhold release
order (WRO) to prevent those goods from entering the U.S. market. The Washington Post



investigative report, “Cocoa’s child laborers™ published June 5, 2019' appears to verify with
firsthand accounts and photographic proof that the Western Africa cocoa supply chain is reliant
on indentured child labor.

In light of this overwhelming evidence — which more than meets the evidentiary standard
outlined in regulations at 19 CFR 12.42(e) — we urge you to work with CBP to quickly issue a
WRO against cocoa products from the Ivory Coast that are not demonstrated to be from sources
free of child labor. Forced child labor is too ingrained in that country’s industry to attempt to
single out specific cocoa farms or producers as bad actors. In addition, we ask you to coordinate
these enforcement efforts with the Immigration and Customs Enforcement (ICE) to determine
whether a criminal investigation is warranted.

Congress amended Section 1307 in 2015 to eliminate any exceptions to the ban on forced labor
imports, and you have since committed to adopting a zero tolerance policy on its enforcement.
We urge you to use the strengthened authority under Section 1307 to take immediate steps to
stop the flow of cocoa produced with forced child labor into our country. The last 20 years
demonstrate that the travesty of forced child labor in the global cocoa supply chain cannot be
solved by chocolate companies’ self-regulation. Nor can it be addressed with lax or nonexistent
enforcement. It is time to pursue a comprehensive, aggressive enforcement agenda to eradicate
forced child labor in the cocoa sector. The welfare of two million children depend on it.

We look forward to working with you to fully enforce Section 1307 and to ensure the U.S. plays
no role in the continuation or tolerance of forced child labor in the world’s cocoa sector.

Sincerely,
Sher& |'gr0wn ] Ron Wyden :
United States Senator United States Senator

! Whoriskey, P. and Siegel, R. (2019, June 5). Cocoa’s child laborers. The Washington Post. Retrieved from
https://www.washingtonpost.com/graphics/2019/business/hershey-nestle-mars-chocolate-child-labor-west-
africa/?utm_term=.80b4e53f43ce.
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Reports on Forced Child Labor in Cote d’Ivoire

Government reports

U.S. Department of Labor
o Child Labor and Forced Labor Reports: Cote d’Ivoire,
https://www.dol.gov/agencies/ilab/resources/reports/child-labor/cote-

divoire

FINDINGS ON THE WORST FORMS OF CHILD LABOR: COTE D’'IVOIRE , U.S.
DEP’T. LABOR (2018),
https://www.dol.gov/sites/dolgov/files/ILAB/child labor reports
/tda2018/Cote%20d%271voire.pdf

FINDINGS ON THE WORST FORMS OF CHILD LABOR: COTE D’'IVOIRE , U.S.
DEP’T. LABOR (2017),
https://www.dol.gov/sites/dolgov/files/ILAB/child labor reports
/tda2017/CotedIvoire.pdf

FINDINGS ON THE WORST FORMS OF CHILD LABOR: COTE D’'IVOIRE , U.S.
DEP’T. LABOR (2016),
https://www.dol.gov/sites/dolgov/files/ILAB/child labor reports
/tda2016/cotedivoire.pdf

FINDINGS ON THE WORST FORMS OF CHILD LABOR: COTE D’'IVOIRE , U.S.
DEP’T. LABOR (2015),
https://www.dol.gov/sites/dolgov/files/ILAB/child labor reports
/tda2015/cotedivoire.pdf

FINDINGS ON THE WORST FORMS OF CHILD LABOR: COTE D’'IVOIRE , U.S.
DEP'T. LABOR (2014),
https://www.dol.gov/sites/dolgov/files/ILAB/child labor reports
/tda2014/cotedivoire.pdf

FINDINGS ON THE WORST FORMS OF CHILD LABOR: COTE D’'IVOIRE , U.S.
DEP'T. LABOR (2013),
https://www.dol.gov/sites/dolgov/files/ILAB/child labor reports
/tda2013/cotedivoire.pdf

FINDINGS ON THE WORST FORMS OF CHILD LABOR: COTE D’'IVOIRE , U.S.
DEP’T. LABOR (2012),
https://www.dol.gov/sites/dolgov/files/ILAB/child labor reports
/tda2012/cotedivoire.pdf

FINDINGS ON THE WORST FORMS OF CHILD LABOR: COTE D’'IVOIRE , U.S.
DEP’T. LABOR (2011),
https://www.dol.gov/sites/dolgov/files/ILAB/child labor reports
/tda2011/cotedivoire.pdf

FINDINGS ON THE WORST FORMS OF CHILD LABOR: COTE D’'IVOIRE , U.S.
DEP’T. LABOR (2010),
https://www.dol.gov/sites/dolgov/files/ILAB/child labor reports
/tda2010/cotedivoire.pdf

o Child Labor in the Production of Cocoa,
https://www.dol.gov/agencies/ilab/our-work/child-forced-labor-

trafficking/child-labor-cocoa

CHILD LABOR COCOA COORDINATING GROUP ANNUAL REPORT, U.S.
DEP’T. LABOR (2018),



https://www.dol.gov/sites/dolgov/files/ILLAB/legacy/files/CLCCG2
018AnnualReport.pdf
= CHILD LABOR COCOA COORDINATING GROUP ANNUAL REPORT, U.S.
DEP’T. LABOR (2017),
https://www.dol.gov/sites/dolgov/files/ILLAB/legacy/files/CLCCG2
o17AnnualReport.pdf
» CHILD LABOR COCOA COORDINATING GROUP ANNUAL REPORT, U.S.
DEP’T. LABOR (2016),
https://www.dol.gov/sites/dolgov/files/ILLAB/legacy/files/CLCCG
%202016%20Annual%20Report.pdf
= CHILD LABOR COCOA COORDINATING GROUP ANNUAL REPORT, U.S.
DEP’T. LABOR (2015),
https://www.dol.gov/sites/dolgov/files/IL.AB/legacy/files/2015-
CLCCG-Report.pdf
= CHILD LABOR COCOA COORDINATING GROUP ANNUAL REPORT, U.S.
DEP'T. LABOR (2014),
https://www.dol.gov/sites/dolgov/files/ILLAB/legacy/files/2014-
CLCCG-Report.pdf
» CHILD LABOR COCOA COORDINATING GROUP ANNUAL REPORT, U.S.
DEP’T. LABOR (2013),
https://www.dol.gov/sites/dolgov/files/ILLAB/legacy/files/2013-
CLCCG-ANNUAL-REPORT-032414.pdf
» CHILD LABOR COCOA COORDINATING GROUP ANNUAL REPORT, U.S.
DEP’T. LABOR (2012),
https://www.dol.gov/sites/dolgov/files/ILLAB/legacy/files/2012-
CLCCG-Report.pdf
= CHILD LABOR COCOA COORDINATING GROUP ANNUAL REPORT, U.S.
DEP’T. LABOR (2011),
https://www.dol.gov/sites/dolgov/files/ILLAB/legacy/files/2011-
CLCCG-Report.pdf
o Department of State: U.S. Embassy in Cote d’Ivoire
* Human Rights Report
e COTE D’IVOIRE 2018 HUMAN RIGHTS REPORT, U.S. EMBASSY IN
COTE D’IVOIRE (2018), https://ci.usembassy.gov/wp-
content/uploads/sites/29/Cote-dIvoire-HRR-2018-
English.pdf
e COTE D’IVOIRE 2017 HUMAN RIGHTS REPORT, U.S. EMBASSY IN
COTE D’IVOIRE (2017), https://ci.usembassy.gov/wp-
content/uploads/sites/29/HRR 2017 Engl.pdf
e COTE D’IVOIRE 2016 HUMAN RIGHTS REPORT, U.S. EMBASSY IN
COTE D’IVOIRE (2016), https://ci.usembassy.gov/wp-
content/uploads/sites/29/CI-HRR-2016-English.pdf
» Trafficking Report
e 2019 TRAFFICKING IN PERSONS REPORT: COTE D’'IVOIRE, U.S.
EMBASSY IN COTE D’IVOIRE (2019),
https://www.state.gov/reports/2019-trafficking-in-persons-
report-2/cote-divoire/




NGO reports

e 2018 TRAFFICKING IN PERSONS REPORT: COTE D'IVOIRE, U.S.
EMBASSY IN COTE D’IVOIRE (2018),
https://www.state.gov/reports/2018-trafficking-in-persons-
report/cote-divoire/

e 2017 TRAFFICKING IN PERSONS REPORT: COTE D’IVOIRE, U.S.
EMBASSY IN COTE D’IVOIRE (2017),
https://www.state.gov/reports/2017-trafficking-in-persons-
report/cote-divoire/

e 2016 TRAFFICKING IN PERSONS REPORT: COTE D’IVOIRE, U.S.
EMBASSY IN COTE D’IVOIRE (2016),
https://ci.usembassy.gov/wp-
content/uploads/sites/29/2017/08/CI 2017 TIP Report
Narrative- FINAL 20JUNE2017 Engl.pdf

e 2015 TRAFFICKING IN PERSONS REPORT: COTE D’IVOIRE, U.S.
EMBASSY IN COTE D’IVOIRE (2015),
https://ci.usembassy.gov/wp-
content/uploads/sites/29/2016/08/2015 Cote dIvoire TI

P_Narrative FINAL Engl.pdf

e Fair Labor Association

o Nestle

ASSESSMENT OF NESTLE’S STANDARD COCOA SUPPLY CHAIN (“NOT
COVERED BY THE NESTLE COCOA PLAN”) IN COTE D’IVOIRE, FAIR LABOR
ASSOCIATION, (Aug. 2016),
https://www.fairlabor.org/sites/default/files/documents/reports/a
ssessment nestle standard supply chain_ivory coast august 2
016.pdf

INDEPENDENT EXTERNAL MONITORING OF NESTLE’S COCOA SUPPLY
CHAIN IN IVORY COAST: 2016, FAIR LABOR ASSOCIATION (2017),
https://www.fairlabor.org/sites/default/files/documents/reports/o
ctober 2017 nestle executive summary.pdf

INDEPENDENT EXTERNAL MONITORING OF NESTLE’S COCOA SUPPLY
CHAIN IN IVORY COAST: 2015, FAIR LABOR ASSOCIATION (2016),
https://www.fairlabor.org/sites/default/files/documents/reports/s
eptember 2016 nestle executive summary.pdf

INDEPENDENT EXTERNAL MONITORING OF NESTLE’S COCOA SUPPLY
CHAIN IN IVORY COAST: 2014, FAIR LABOR ASSOCIATION (2014—2015),
https://www.fairlabor.org/sites/default/files/documents/reports/s
eptember 2015 nestle executive summary.pdf

INDEPENDENT EXTERNAL MONITORING AGRICULTURAL REPORT:
GAGNOA, FAIR LABOR ASSOCIATION (2016),
https://www.fairlabor.org/sites/default/files/documents/reports/n
estle ive cocoa gagnoa 2016.pdf

INDEPENDENT EXTERNAL MONITORING AGRICULTURAL REPORT:
GUEMON, FAIR LABOR ASSOCIATION (2016),
https://www.fairlabor.org/sites/default/files/documents/reports/n
estle ive cocoa guemon 2016.pdf




o Olam

INDEPENDENT EXTERNAL MONITORING AGRICULTURAL REPORT: GUITRY
IEV, FAIR LABOR ASSOCIATION (2016),
https://www.fairlabor.org/sites/default/files/documents/reports/n
estle ivc cocoa guitry iev 2016.pdf

INDEPENDENT EXTERNAL MONITORING AGRICULTURAL REPORT:
MARAHOUE, FAIR LABOR ASSOCIATION (2016),
https://www.fairlabor.org/sites/default/files/documents/reports/n
estle ivc cocoa marahoue 2016.pdf

INDEPENDENT EXTERNAL MONITORING AGRICULTURAL REPORT: SAN
PEDRO, FAIR LABOR ASSOCIATION (2016),
https://www.fairlabor.org/sites/default/files/documents/reports/n
estle ive cocoa sanpedro 2016.pdf

SUSTAINABLE MANAGEMENT OF NESTLE’S COCOA SUPPLY CHAIN IN THE
IVORY COAST—FOCUS ON LABOR STANDARDS, FAIR LABOR ASSOCIATION
(June 2012),
https://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article

=2740&context=globaldocs

INDEPENDENT EXTERNAL MONITORING OF OLAM’S COCOA SUPPLY
CHAIN IN IVORY COAST: 2016, FAIR LABOR ASSOCIATION (2016),
https://www.fairlabor.org/sites/default/files/documents/reports/n
ovember 2017 olam_executive summary.pdf

INDEPENDENT EXTERNAL MONITORING OF OLAM’S COCOA SUPPLY
CHAIN IN IVORY COAST: 2015, FAIR LABOR ASSOCIATION (2015—2016),
https://www.fairlabor.org/sites/default/files/documents/reports/o
lam cocoa supply chain ivory coast 2015 2016.pdf
INDEPENDENT EXTERNAL MONITORING AGRICULTURAL REPORT:
INDENIE, FAIR LABOR ASSOCIATION (2016),
https://www.fairlabor.org/sites/default/files/documents/reports/o
lam ivc cocoa indenie 2016.pdf

INDEPENDENT EXTERNAL MONITORING AGRICULTURAL REPORT:
MARAHOUE, FAIR LABOR ASSOCIATION (2016),
https://www.fairlabor.org/sites/default/files/documents/reports/o
lam_ive cococa marahoue 2016.pdf

INDEPENDENT EXTERNAL MONITORING AGRICULTURAL REPORT:
TONKPI, FAIR LABOR ASSOCIATION (2016),
https://www.fairlabor.org/sites/default/files/documents/reports/o
lam_ive cocoa tonkpi 2016.pdf

Food Empowerment Project

o CHILD LABOR AND SLAVERY IN THE CHOCOLATE INDUSTRY, FOOR
EMPOWERMENT PROJECT, https://foodispower.org/human-labor-
slavery/slavery-chocolate/

Global Slavery Index

o 2018 FINDINGS: COCOA, GLOBAL SLAVERY INDEX (2018),

https://www.globalslaveryindex.org/2018/findings/importing-
risk/cocoa/

International Cocoa Initiative



o EDUCATION QUALITY AND CHILD LABOUR, INTERNATIONAL COCOA INITIATIVE
(June 2019), https://cocoainitiative.org/wp-
content/uploads/2019/06/Education-quality-and-child-labour-evidence-
from-C%C3%Bgte-dIvoire-and-Ghana June2019.pdf

o HUMAN RIGHTS DUE DILIGENCE IN SUPPLY CHAINS, INTERNATIONAL COCOA
INITIATIVE (Oct. 2019), https://cocoainitiative.org/wp-
content/uploads/2019/10/HRDD report ICI Final w_image.pdf

o ICI EXTERNAL STAKEHOLDER MEETING REPORT, INTERNATIONAL COCOA
INITIATIVE (June 20, 2013), https://cocoainitiative.org/wp-
content/uploads/2016/07/June 2013 stakeholder meeting.pdf

o ICI STAKEHOLDER MEETING: ABIDJAN, INTERNATIONAL COCOA INITIATIVE
(Nov. 18, 2013), https://cocoainitiative.org/wp-
content/uploads/2016/07/2013 stakeholder.pdf

o ICI STAKEHOLDER MEETING: GENEVA, INTERNATIONAL COCOA INITIATIVE
(Nov. 18, 2014), https://cocoainitiative.org/wp-
content/uploads/2016/07/2014 stakeholder.pdf

o Lotte Griek, Jennifer Penikett, & Esther Hougee, Bitter Harvest: Child
Labour in the Cocoa Supply Chain, INTERNATIONAL COCOA INITIATIVE
(June 2010), https://cocoainitiative.org/wp-
content/uploads/2017/09/Bitter-Harvest-Child-Labour-in-the-Cocoa-
Supply-Chain.pdf

o RESEARCHING THE IMPACT OF INCREASED COCOA YIELDS ON THE LABOUR
MARKET AND CHILD LABOUR RISK IN GHANA AND COTE D’IVOIRE,
INTERNATIONAL COCOA INITIATIVE (2016), https://cocoainitiative.org/wp-
content/uploads/2016/12/market research full web.pdf

International Labor Rights Forum

o THE FAIRNESS GAP: FARMER INCOMES AND ROOT CAUSE SOLUTIONS TO ENDING
CHILD LABOR IN THE COCOA INDUSTRY, INTERNATIONAL LABOR RIGHTS FORUM
(Dec. 2014), https://cocoainitiative.org/wp-
content/uploads/2016/09/The-Fairness-Gap-Farmer-Incomes-and-Root-
Cause-Solutions-to-Ending-Child-Labor-in-the-Cocoa-Industry-2014.pdf

True Price and IDH

o THE TRUE PRICE OF COCOA IVORY COAST, IDH & TRUE PRICE (2016),
https://cocoainitiative.org/wp-content/uploads/2016/10/The-True-Price-
of-Cocoa.pdf

UN Conference on Trade and Development (UNCTAD)

o COCOA INDUSTRY: INTEGRATING SMALL FARMERS INTO THE GLOBAL VALUE
CHAIN, U.N. CONFERENCE ON TRADE AND DEVELOPMENT (2016),
https://unctad.org/en/PublicationsLibrary/suc2015d4 en.pdf

UNICEF

o CHILDREN’S RIGHTS IN THE COCOA-GROWING COMMUNITIES OF COTE D’IVOIRE,
UNICEF, (Nov. 2018), https://www.unicef.org/csr/css/synthesis-report-
children-rights-cocoa-communities-en.pdf

Verite

o ASSESSMENT OF FORCED LABOR RISK IN THE COCOA SECTOR OF COTE D’IVOIRE,

VERITE, (Feb. 2019), https://www.verite.org/wp-




content/uploads/2019/02/Verite-Report-Forced-Labor-in-Cocoa-in-
CDL.pdf
o RECOMMENDATIONS FOR ADDRESSING FORCED LABOR RISK IN THE COCOA
SECTOR OF COTE D’IVOIRE, VERITE (Feb. 2019),
https://cocoainitiative.org/wp-content/uploads/2019/02/Verite-
Recommendations-Forced-Labor-in-Cocoa-in-CDI.pdf
e VOICE Network
o COoCOA BAROMETER (2018), https://www.voicenetwork.eu/wp-
content/uploads/2019/08/Cocoaborometer2018 web4.pdf
o Co0CcoA BAROMETER (2015), https://www.voicenetwork.eu/wp-
content/uploads/2019/07/Cocoa-Barometer-2015.pdf
e Walk Free Foundation
o BITTER SWEETS: PREVALENCE OF FORCED LABOUR & CHILD LABOUR IN THE
COCOA SECTORS OF COTE D’IVOIRE & GHANA, WALK FREE FOUNDATION (2018),
https://cocoainitiative.org/wp-content/uploads/2018/10/Cocoa-
Report 181004 Vi5-FNL digital.pdf
e World Cocoa Foundation/African Cocoa Initiative
o Final Report: Oct. 2011—Dec. 2016, Cooperative Agreement No. AID-OAA-
A-11-00061, WORLD COCOA FOUNDATION & AFRICAN COCOA INITIATIVE (Mar.
31, 2017), https: //www.worldcocoafoundation.org/wp-
content/uploads/files mf/1491922197WCFACIFinalReportFinalforSharin
g.pdf
News reports
e BBC
o Humphrey Hawksley, Ivory Coast cocoa farms child labour: little change,
BBC (Nov. 10, 2011), https://www.bbc.com/news/world-africa-15681986
o Tracing the bitter truth of chocolate and child labor, BBC NEws, (Mar. 24,
2010),
http://news.bbc.co.uk/panorama/hi/front page/newsid 8583000/8583

499.stm

o Chocolate’s Child Slaves, CNN (May 26, 2015),
https://www.cnn.com/videos/world/2015/05/26/chocolate-child-slaves-
ivory-coast-spc-cfp.cnn

e Fortune

o Brian O’Keefe, Bitter Sweets, FORTUNE (Mar. 1, 2016),

https://fortune.com/longform/big-chocolate-child-labor/
e The Guardian

o Tim Adams, From bean to bar in Ivory Coast, a country built on cocoa,
THE GUARDIAN, (Feb. 24, 2019), https://www.theguardian.com/global-
development/2019/feb/24/ivory-coast-cocoa-farmers-fairtrade-fortnight-
women-farmers-trade-justice

e Washington Post

o Peter Whoriskey & Rachel Siegel, Cocoa’s child laborers, THE WASHINGTON

PoOST (June 5, 2019),




https://www.washingtonpost.com/graphics/2019/business/hershey-

nestle-mars-chocolate-child-labor-west-africa/

Scholarly research
e Tulane University

@)
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