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A Summary: 
EB-5 Immigrant Investor Program and Direct Investment Opportunities 

 
Margaret W. Wong & Associates LLC is dedicated to providing high quality, efficient, and prompt 

services to corporate and individual clients in immigration to the United States. We assist clients with 
all types of cases, including employment-based visas, EB-5 investor visas, “Green Cards” (permanent 
residency), J-1 waivers, family-based immigration, deportation, asylum, and many others. With over 
100 years of combined experience, no immigration or naturalization matter is too complex for us to 
handle.  We have law offices in Cleveland, Columbus, Los Angeles, Nashville, Atlanta, New York City, 
and Chicago, and are licensed to practice throughout the United States of America and around the 
globe concerning immi-gration and naturalization matters. Margaret W. Wong and Associates LLC is a 
national practice, and we represent clients throughout the United States. 

 
The Immigrant Investor Program, also 

known as the “EB-5” Program, was created 
by Congress in 1990 to encourage job 
creation in the United States and invest-
ment by foreign investors.  This program 
allows immigrants who invest in a 
qualifying commercial enterprise to 
acquire lawful permanent residence (i.e. a 
“Green Card”) in the U.S.  EB-5 investors 
can invest in two ways: (1) investing in a 
Regional Center, or (2) investing directly in 
a new commercial enterprise. 

 
To qualify for either investment option, 

the immigrant investor must make a 
capital investment of either $500,000 or 
$1,000,000 in the U.S. enterprise.  The 
required minimum investment is $500,000 
if the enterprise is located in a Targeted 
Employment Area (TEA), which is defined 
as a rural area or an area that has 
experienced high unemployment of at 
least 150% of the national average; if not 

in a TEA, the minimum investment is 
$1,000,000.  The vast majority of Regional 
Centers are located in a TEA. 

 
A Regional Center (RC) is an economic 

entity, either public or private, that has 
been designated by the U.S. Citizenship 
and Immigration Services (USCIS).  A list of 
designated Regional Centers is available on 
the USCIS website.  To apply, the entity 
files Form I-924 with the USCIS, with 
documentation demonstrating: 

 

 The proposed RC’s geographical area, 
which must be contiguous and identi-
fied in a detailed map; 

 Explanation of how the RC will create at 
least 10 new full-time jobs for each 
immigrant investor either directly or 
indirectly; 

 An economic analysis relying on 
statistically valid forecasting tools that 
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shows how jobs will be created for each 
industrial category; 

 Business plan for an actual or exemplar 
capital investment project, with 
sufficient detail to support the 
economic analysis and demonstrating 
the feasibility of the proposed project; 

 Promotional activities that the RC has 
or will engage in, and budget and 
available funds for such activities; 

 Predicted impact of the RC’s capital 
investment projects; 

 Organizational structure of the RC and 
its affiliated enterprises, which may 
include: articles of incorporation or 
legal creation of partnership or LLC 
documentation, draft subscription 
agreement, draft escrow agreement, 
proposed escrow agent, draft offering 
letter or private placement memo-
randum, and draft letter of intent or 
MOU to be entered with other parties. 

 
A developer or commercial enterprise 

may either form its own RC, or partner 
with an existing RC.  The primary benefit of 
forming or utilizing an RC is the ability to 
count “direct” as well as “indirect jobs” 
created by the immigrant investment, 
utilizing reasonable economic multipliers.  
On the other hand, an immigrant investor 
who invests directly into a commercial 
enterprise must rely solely on “direct jobs” 
created as a result of the investment. 

 
If the immigrant invests in a “troubled” 

business, then the jobs that were saved 

and continued to be maintained by the 
investment can be counted to meet the 
10-job creation requirement.  A “troubled” 
business is defined as having incurred a net 
loss in the one to two-year period prior to 
filing the immigrant petition with the 
USCIS, equal to at least 20% of the 
business’s net worth prior to the loss.   

 
A non-RC, “direct” EB-5 investment 

must be in a “new” commercial enterprise, 
which generally means that the enterprise 
was established after November 29, 1990.  
Exceptions exist for an enterprise that will 
be restructured or reorganized through 
the investor’s capital investment, or that 
will be expanded such that there is a 
substantial change in the enterprise’s net 
worth or number of employees, resulting 
in a new enterprise. 

 
Further, the investor’s capital must be 

placed “at risk” with the new commercial 
enterprise, for the purpose of generating a 
return, to qualify for EB-5 approval.  Thus 
if there is a guaranteed rate of return to 
the investor, or a redemption agreement 
with the investor protects against the risk 
of loss of capital, then the investment is 
not “at risk.”  However, in the RC context 
under current USCIS policy, a guarantee 
from the job-creating entity to the new 
commercial entity (i.e. the RC) is 
permissible.  Further, the investor may 
receive a return on his or her capital, for 
example a distribution of profits, during or 
after approval of residency. 
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The investor’s funds may be held in 
escrow until the approval of the investor’s 
residency. 

Procedure 
 
In the “direct” investment context, the 

investor files Form I-526 Immigrant 
Petition by Alien Entrepreneur to the 
USCIS, with documentation demon-
strating:  

 

 Investment in a new commercial 
enterprise; 

 The enterprise is located in a rural area 
or TEA (if applicable); 

 Investment or in the process of 
investment the minimum required 
capital, which has been obtained 
through lawful means; 

 The enterprise will create at least 10 
full-time jobs per investor; 

 The investor will be involved in the 
management of the enterprise upon 
approval of residency. 

 
If multiple investors are involved, then a 

limited partnership is usually formed such 
that each investor is a partner.  Required 
documentation would include the limited 
partnership agreement, private placement 
memorandum, and subscription agree-
ment, similar to a RC I-526. 

 
Since there is no approved I-924 in place 

as there would be in the RC context, each 
I-526 petition for “direct” investment will 

be scrutinized by the USCIS to ensure that 
the investment and job creation require-
ments are met.  

 
Once the I-526 is approved by the USCIS, 

then the investor can apply for residency.  
If the investor is overseas, then he or she 
will apply for an immigrant visa through 
the U.S. Embassy or Consulate in his or her 
home country.  If the investor is in the 
United States, then he or she will apply for 
“adjustment of status” by filing Form I-485 
in the U.S.  Upon approval, the investor will 
become a “conditional” permanent resi-
dent with a 2-year “Green Card.” 

 
In the 90-day period prior to the 

expiration of the “conditional” two-year 
card, the investor must file Form I-829 
Petition by Entrepreneur to Remove 
Conditions in order to obtain permanent 
residency and the 10-year “Green Card.”  
In support of the I-829, the investor must 
provide documentation demonstrating 
that the “at risk” capital has been invested, 
and that the required number of full-time 
jobs have been created or will be created 
within a reasonable time. 

 
Upon approval of the investor’s 

conditional residency, he or she must be 
involved in the day-to-day management of 
the new business, or in a policy-making 
capacity.  In a “direct” investment context 
with multiple investors, this usually means 
use of a limited partnership. 

 


