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About the Human Rights Due Diligence Project

This brief report is an update of the report released in December 2012 entitled “Human Rights
Due Diligence: The Role of States.” That report was authored by an Expert Group consisting of
Professor Olivier De Schutter, Professor Anita Ramasastry, Mark B. Taylor and Robert C.
Thompson.

The report and the work of the Expert Group was the outcome of the Human Rights Due
Diligence (HRDD) Project, launched in 2012 by the International Corporate Accountability
Roundtable (ICAR),' the European Coalition for Corporate Justice (ECCJ),> and the Canadian
Network on Corporate Accountability (CNCA).? The project sought to establish the extent to
which the legal systems of States already make use of due diligence regulations to ensure that
businesses respect established standards. Further, the project sought to describe a range of
regulatory options building on or inspired by existing regulations that policymakers might use to
take the next steps in ensuring businesses respect human rights.

At the request of the coalitions that launched the project, the Expert Group came together to
receive input and author a final report. Throughout most of 2012, the Group attended
consultations with legal experts and with civil society from Africa, Asia, Europe, and the
Americas, listening to practitioners and scholars from a variety of jurisdictions about how due
diligence regulation works in their own countries and how it does not. The objective of seeking
multi-jurisdictional examples was to take into account differences among legal systems and
cultures, and varying levels of economic development. The idea was both to see where
commonalities lay, but also to show legal diversity, to allow contributors to point out
distinguishing characteristics of particular regulatory systems in their areas of expertise.

The Project ultimately obtained more than 100 examples of due diligence regimes in more than
20 States, drawn from a wide variety of regulatory sectors, in business and commercial law,
human rights law, national and international criminal law, and environmental law. The report
and those examples are available online at
http://accountabilityroundtable.org/initiatives/human-rights-due-diligence/.
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L. The Responsibility to Respect: Independent, Not Isolated

The United Nations Guiding Principles on Business and Human Rights (2011) clarified in
international norms what it means for a business to respect human rights. The responsibility to
respect, as defined by the Guiding Principles, is based on the principle that a business should do
no harm. The Guiding Principles state that in order to meet its responsibility to respect human
rights, a business should act with due diligence to ensure that it does not infringe on the rights
of others.

In other words, a business’ responsibility arises from its activities and relationships, and a
business should take steps—due diligence—to ensure that its activities and relationships do not
infringe on human rights. The Guiding Principles make clear that this responsibility extends
throughout a business’s operations and relationships globally, and that it is an independent
responsibility of business, that is, a responsibility that exists independent of what States do or
do not do.

Independent, but not isolated.

A business’s responsibility to respect human rights is independent of the State’s duty to protect
human rights, but it is not isolated from it. In fact, Guiding Principle 1 describes the duty of
States to protect against abuses by businesses as including “appropriate steps to prevent,
investigate, punish and redress” human rights abuse “through effective policies, legislation,
regulations and adjudication.””

In 2012, the Human Rights Due Diligence project found that due diligence is used by the legal
systems of States around the world, including in a variety of legal traditions: from the U.S. to
China, from Australia to Nigeria, from Argentina to the EU and its member states, from common
law countries to civil law countries. In those legal systems, the due diligence procedures are
consistent with the due diligence process described in the Guiding Principles; so much so, that
the report “Human Rights Due Diligence: The Role of States”® (HRDD Report) concluded it is
possible to describe the components of due diligence as constituting an emerging standard of
due diligence procedure that is familiar in many jurisdictions and internationally: identify the
risks to human rights, take action to prevent or mitigate those risks, and be transparent about
both the risks and what is being done to address them (see Appendix | “Human Rights Due
Diligence Procedure”).

Around the world, due diligence is commonly used to assess business compliance with
standards set in law, including in some cases to protect human rights, such as labor rights, or to
respond to related risks, such as consumer or environmental protection. Yet, the project found
little in the form of explicit reference to human rights per se in the variety of due diligence
regimes which exist. Nor do the Guiding Principles specify the options in policy and law that
might be available to States to ensure the implementation of business due diligence for human
rights. The project’s Group of Experts also heard repeatedly from the experts and lawyers we
consulted that in many cases existing laws are poorly enforced.
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II. Regulatory Options for States

In the twelve months since the HRDD Report, there have been signs of progress. As described in
that report, the evidence indicates that due diligence is not a foreign legal or regulatory concept
in most countries. However, there remain significant gaps in State practice. States could make
far greater use of legal tools to ensure business respects human rights in general, and that
companies implement due diligence for human rights in particular.

The HRDD report (2012) found four main regulatory approaches through which States can
ensure human rights due diligence activities by business:

» Due diligence as a matter of legal/regulatory compliance

» Regulation that creates incentives or benefits for companies that can demonstrate due
diligence practice

» Encouraging or requiring due diligence through transparency and disclosure rules

» A combination of one or more of the above

Below are examples of new measures in 2013 in each of these categories of regulation, briefly
summarized and placed in the context of examples from the HRDD Report (2012).

1. Due Diligence as Compliance

Most countries have legal provisions which impose due diligence requirements as a matter of
regulatory compliance. As described in the HRDD Report (2012), rules requiring business
enterprises to conduct due diligence are implemented either as a direct legal obligation
formulated in a rule or indirectly by offering companies the opportunity to use due diligence as
a defense against charges of criminal, civil or administrative violations.

For example, regulatory agencies in India, Germany, and Ghana regularly require business to
conduct due diligence as the basis upon which to grant approvals and licenses for business
activities that might impact the environment or worker safety in the construction sector. The
courts in the United States permit business to raise due diligence as a defense against charges
of environmental negligence or bribery and corruption.6 Similarly, anti-money laundering laws
in most countries—from the OECD to China—require financial institutions to conduct customer
due diligence (CDD), otherwise known as Know-Your-Customer (KYC) measures.’” China requires
its businesses to conduct due diligence with respect to workplace safety of Chinese workers
abroad.?

In November 2013, French MPs introduced proposed legislation to the National Assembly that
would create a requirement for French companies to demonstrate they have put in place due
diligence systems to avoid causing or contributing to harm in the framework of their economic
activity.’ The proposed bill references both the UN Guiding Principles and the OECD Guidelines,
and, in essence, establishes a legal responsibility to respect human rights under French penal
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and civil law along the lines defined by those two international instruments. In doing so, the law
provides companies with a due diligence defense:

The bill proposes to amend the Civil Code and the Penal Code by creating a
regime of liability for damage occurring in the context of economic or
commercial activities of a business which infringe fundamental rights.

The presumption of liability is not conclusive and the company may be exempt
from liability if it proves that it was not aware of any activity that may have a
potential impact on fundamental rights or if it proves that it made every effort to
avoid it."*

The bill would also amend the French Commercial Code by adding a section that would
encourage companies to monitor all activities they undertake that could have an impact on
fundamental rights.* The bill explicitly allows for such monitoring to be undertaken according
to the means available to the company, in effect permitting small and medium size companies
to implement measures adjusted to their potential impacts on human rights.*

i. Criminal Liability

The possibility of criminal liability for a company is provided for in many jurisdictions, including
for crimes that constitute gross human rights violations.™ As described in the HRDD Report
(2012)*, States may impose criminal responsibility on a business entity for failure act with due
diligence to prevent certain crimes. In some cases, a company may avoid being charged with
crimes committed by their agents (employees, sub-contractors) by demonstrating that they
have had in place effective programs of due diligence. Even in those jurisdictions where criminal
responsibility of legal persons is not provided for under the country’s penal code, individual
business people may find themselves defendants in similar criminal proceedings.

On 25 April 2013, the Public Prosecutor in Tlibingen, Germany received a criminal complaint
from NGOs requesting that the prosecutor open an investigation against Olof von Gagern, a
senior manager of Danzer Group, a Swiss and German timber company. The complaint alleges
von Gagern failed to act to prevent human rights abuses committed by Congolese security
forces during an operation in the village of Bongulu in Yalisika in northern Democratic Republic
of Congo (DRC) on 2 May 2011." The complaint claims that the security forces caused grave
bodily harm, committed rape, damaged property and arbitrarily detained villagers during the
operation.16 The complaint alleges that the Congolese security forces received logistical help
from Siforco, at the time a Danzer subsidiary, including transportation to the village,
transportation of detainees from the village and financial payment.17 The complaint alleges von
Gagern failed to take proper action in light of the likely risk to villagers from a security force
operation.18 Danzer and Siforco deny the accusations, arguing that they did not facilitate
violence and that the security forces were beyond their control and responsibility.*



ii. Civil Liability

The legal systems of most countries provide for civil liability for a business enterprise that
causes a victim to suffer harm or prejudice, including by failing to act with due diligence. As
described in the HRDD Report (2012), such a failure is usually defined as not taking all the
precautionary measures that could reasonably have been taken in order to reduce the risk of
the harm occurring. 20

In 2013, there were several examples in which judicial decisions involving civil actions
strengthened due diligence as a requirement for business:

In January, a court in The Netherlands found a Nigerian subsidiary of Royal Dutch Shell liable for
damages from pipeline oil spills suffered by a Nigerian farmer.?* Applying Nigerian law, the
Dutch court found the subsidiary had been negligent, in particular the company failed to take
the precautionary measures that could reasonably have been taken in order to reduce the risk
to local people of sabotage by third parties:

. . . [the company] created a particularly dangerous situation at the IBIBIO-I well
and allowed this situation to continue . . . [the company] should have foreseen
this obvious risk of sabotage and should have taken more and better preventive
measures against this risk . . . In particular the people living in the vicinity who,
like [the plaintiff] Akpan, generated income from land and fish ponds ran a
significant risk of damage by sabotage . . . which was easy to commit.*

Plaintiffs asked the court to rule on the existence of a violation of their human rights, specifically
a violation of their physical integrity.”> The court refused to do so on the grounds that, while
there was precedent in Nigerian law for doing so in cases where a direct harm had been
perpetrated by the defendant company, there was no precedent for a case in which the harm
had been committed by a third party, facilitated only by the negligence of the company.*

In March, the High Court in Kampala, Uganda found in favour of land tenants who were violently
evicted by government forces in order to make way for a coffee plantation.” In its ruling, the
court found the Ugandan Investment Authority (UIA) failed to act with due diligence regarding
the transfer of the land from customary tenants to the Kaweri Coffee Plantation Inc., and the
relocation of between 2,000 and 4,000 people from the land.”® The court found the UIA failed to
check the activities of its lawyers, and the result was ultimately the violent eviction of the
tenants by security forces acting on the basis of a fraudulent land transfer.?” In particular, the
UIA failed

. .. to carry out due diligence, supervision and checks and balances. Slight
prudence would have been enough to have detected that the whole
transaction was suspicious. UIA failed to check land values and the
compensation amounts payable as well as obtaining signed compensation
agreements with the title deeds and other documents . . .*



The court placed primary responsibility on the lawyers hired by the UIA, but had harsh words
for the role of German investors behind Kaweri Coffee, saying the “investors had a duty to
ensure that our indigenous people were not exploited. They should have respected the
human rights and values of people and ...should have satisfied themselves that the tenants
were properly compensated, relocated and adequate notice was given to them. But
instead they were quiet spectators....”” The German company has rejected the allegations
concerning their role, describing them as based on a misrepresentation of the facts.*

2. Due Diligence Incentives

Most countries have rules which leverage the State’s role as a consumer (procurement),
investor, or other market-based actor in order to encourage or require due diligence by
business. These approaches use policy and law to provide incentives and benefits to companies
in return for their being able to demonstrate due diligence practice.

Japan, Korea, and Taiwan all have so-called “green procurement” provisions which, for example,
give preferential treatment to suppliers who can certify environmentally friendly practices.*
The U.S. Federal Acquisition Regulation (FAR) requires Federal government suppliers to certify
they have conducted due diligence with respect to child labor in countries where their products
are produced.*” Similarly, U.S. Davis-Bacon Act combats social dumping in the U.S. by
contractors working on federal construction contracts.® Norway’s State Pension Fund — Global,
is screened for a range of human rights violations, and companies can be excluded from the
investment universe or put under observation if they cannot show adequate due diligence.34

In 2013, the EU took steps to enable due diligence with respect to goods produced in Israeli
settlements.* Catherine Ashton, the EU High Representative for Foreign Affairs, sent a letter to
the senior officials in the European Commission, instructing them to take all necessary legal and
administrative steps to ensure products of Israeli settlements in the occupied Palestinian
territories are labelled as such.?® In her letter, she affirmed the link between the EU’s position
opposing the construction of Israeli settlements, and prevention of the possibility that products
from the Israeli settlements could be exported to the EU as Israeli products.®” EU legislation
already exists that would allow States require such labelling.*® Ashton’s actions came after
thirteen EU foreign ministers wrote to her in April 2013, expressing their support for her efforts
to formulate guidelines for all EU countries regarding labeling requirements for products from
Israeli settlements imported by the EU countries and sold in European market.*

Also in 2013, the EU moved to amend the incentive structure for businesses operating in Israel
in a manner intended to ensure that EU funds do not go to settlements.*® The EU issued a
directive excluding Israeli settlements from EU financial donations.* To ensure the respect of EU
positions and its commitments in conformity with international law, any Israeli entity residing or
operating in the occupied territories is ineligible to receive “grants, prizes, [or] financial
instruments” funded by the EU.” These guidelines apply to any Israeli public or private
company, non-governmental organization, including non-profits, whose place of establishment



or operations—in whole or in part—are within the occupied territories. To enforce the
agreement, the guidelines require Israeli entities applying for grants, prizes, or financial
instruments to declare they are eligible under the requirements set forth above. If, however,
the information in the declaration is incorrect, it may be considered a serious misrepresentation
for which the entity may be excluded or the grant cancelled.”

Norway’s export credit agency, GIEK, undertook in 2013 a revision of its policies and procedures
concerning social and environmental requirements for its clients in order to align with the
updated Common Approaches of the OECD (2012) and the UNGPs.** GIEK’s new policy goes
beyond the minimum requirement of the OECD, as it covers all GIEK’s transactions, including
mobile units (ships), projects under 10 million SDR, and short-term transactions.* In practice,
GIEK draws heavily on the International Finance Corporation’s Performance Standards (IFC-PS)
and uses a set of questionnaires which applicants for export credit or insurance must fill

out.”® These then form the basis for GIEK’s engagement with the company and GIEK’s own due
diligence with respect to the potential social (human rights) and environmental impacts.*’ In
addition to this, GIEK takes various measures to identify risks in its transactions, including
conducting site visits, utilizing services of independent third party expert consultants, and using
on-line data screening tools.*® GIEK raises potential problems prior to project approval or start-
up with both the implementing companies as well as with the banks providing the project
financing.49 Benchmarks for social and environmental performance are set and during
implementation of the project, and GIEK works to ensure that these become legally binding
obligations through integration of these to the loan agreements set down by the banks.”® The
clients are expected to reports on a regular basis against those benchmarks. Impact information
provided to GIEK in medium and high risk projects is made on GIEK's website.”!

3. Due Diligence Disclosure

A third approach to encouraging or requiring due diligence is through transparency and
disclosure mechanisms. As described in the HRDD Report (2012), States implement rules that
require business enterprises to disclose due diligence with the intention that markets and
society will attempt to constrain any identified harms. >

For example, securities laws in most countries require some form of company reporting, and
laws can also create reporting requirements for corporate social responsibility, such as in
Denmark, Norway, Spain, and Malaysia. In some countries consumer protection laws require
forms of disclosure, such as in France, Argentina, Germany, the US, and the EU, on the logic that
information serves the interests and will prompt action by investors, regulators, and people
who might be adversely affected by a business activity.

In 2013, the U.S. Department of State established Reporting Requirements for newly authorized
investment in Myanmar(Burma) after the U.S. eased sanctions in response to the reforms that
have taken place in that country. Under the new requirements, any U.S. person investing in
Myanmar(Burma)’s Oil and Gas Enterprise (MOGE), or whose aggregate investment in
Myanmar(Burma) exceeds $500,000 must report an overview of its operations in
Myanmar(Burma) and what, if any, policies or procedures it has covering human rights, workers’
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rights, anti-corruption, the environment, property acquisition, arrangements with security
providers, and financial transparency.®

The State Department expects the disclosures and the information companies share to be used
to encourage and assist businesses to develop policies and procedures to address the host of
impacts business operations have in Burma. For example, “if the business enterprise has
leverage to prevent or mitigate the adverse impact” the Department encourages businesses to
conduct itself in accordance with the UN Guiding Principles, and “exercise its [leverage].” **
Where the enterprise is unable to increase its leverage, “the enterprise should consider ending
the relationship, taking into account credible assessments of potential adverse human rights
impacts of doing so.”> Investors who fail to submit required reports are not in compliance and
are subject to civil and criminal penalties for violation of the International Emergency Economic
Powers Act.”®

In July 2013, a U.S. court rejected the argument of the National Association of Manufacturers,
the US Chamber of Commerce, and the Business Roundtable in a law suit filed against disclosure
requirements relating to conflict minerals. The suit” was filed in 2012 challenging the Section
1502 Dodd-Frank Wall Street Reform and Consumer Protection Act.> Section 1502 of Dodd-
Frank requires companies with securities registered with the Securities and Exchange
Commission (SEC) to assess and report annually on any conflict minerals “necessary to the
functionality or production of a product” manufactured (or contracted to be manufactured) by
the company.* Companies must conduct a good faith country-of-origin inquiry and where tin,
tantalum, tungsten or gold appear to be sourced from the DRC or neighbouring countries, the
company must conduct due diligence and file a public conflict minerals report.” The final rule
requires that an issuer's due diligence follow a nationally or internationally recognized due
diligence framework.®! The SEC has indicated the OECD’s "Due Diligence Guidance for
Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas" satisfies the
Commission’s criteria.

In their lawsuit, the plaintiffs argued that in issuing the Rule, the SEC disregarded its statutory
obligations under the Exchange Act, that the rulemaking proceeding was arbitrary and
capricious in multiple other respects, and that the public disclosures required by both the Rule
and Section 1502 of Dodd-Frank compelled speech in violation of the First Amendment.®” The
United States District Court for the District of Columbia rejected their argument. The District
Court found the SEC pursued the rulemaking in a manner consistent with the intent of Congress,
namely

[t]o accomplish the goal of helping end the human rights abuses in the Democratic
Republic of the Congo caused by conflict, Congress chose to use the securities laws
disclosure requirements to bring greater public awareness of the source of
companies’ conflict minerals and to promote the exercise of due diligence on
conflict mineral supply chains.®

The court found the SEC’s rules to be neither arbitrary nor capricious®, and that nothing about
the Rule or the underlying statute infringed on industries’ First Amendment rights.®



4. The Due Diligence Regulatory ‘Mix’

A fourth category of regulatory options for encouraging or requiring due diligence involves a
combination of one or more of the approaches outlined above. States regularly combine aspects
of these approaches in order to construct an incentive structure that promotes respect by
business for the standards set down in the rules, and ensures that compliance can be assessed
in an efficient and effective manner. For example, administrative rules governing environmental
protection, labor rights, consumer protection, or anti-corruption may require business due
diligence as the bases for a license or approval, and may also require regular reporting
disclosure of due diligence activities by business. Enforcement of such rules can combine
administrative penalty (fines), criminal law sanctions, and the possibility of civil action, in which
due diligence can be a defense.

In March 2013, the U.S. reauthorized the Trafficking Victims Protection Reauthorization Act
(TVPRA), which includes provisions to requiring government agencies to work with corporations
to ensure their supply chains are free of materials produced with the use of trafficked labor and
that businesses do not contribute to trafficking in human beings for the purpose of sexual
exploitation.66 The Act also amends the Racketeer Influenced and Corrupt Organizations Act
(RICO), a criminal statute, to include fraud in foreign labor contracting as a predicate offense,
alongside such crimes as sIavery.67

The TVPRA of 2013 is only the latest in a series of measures in the U.S. to strengthen rules
governing the risk of business participation in trafficking and related offences. In September
2012, President Obama issued Executive Order, 13627, “Strengthening Protections Against
Trafficking in Persons in Federal Contracts,”®® (EO) which prohibits federal contractors from
conducting specific trafficking-related activities®® and establishes affirmative duties for
contractors and subcontractors, including several due diligence incentives that bear substantial
similarity to the rules governing other public procurement schemes.”®

To ensure compliance, contractors and their subcontractors must agree by contract to
cooperate fully with contracting agency audits and investigations, and, for contracts above
$500,000, contractors and subcontractors are required to maintain a compliance plan, including
concrete due diligence measures.”* The Executive Order (EO) covers all federal contracts for
services or goods whether performed in the U.S. or abroad and failure to comply with any of
these provisions may result in suspension or termination of the contract and possible
debarment.”? The EO does not create a private right of action’® although such right of action
does exist under the Trafficking Victims Protection Act (2003): in August 2013, the U.S. based
defense contractor KBR, and its Jordanian subsidiary, were order to stand trial by a U.S. Federal
Court in one of the first cases against a corporation under this statute.”*

This combination of State engagement with business, procurement requirements, disclosure

rules, and criminal and civil remedies is typical of what the UN Guiding Principles has called a
“smart mix” of measures to promote business respect for human rights.”® The Guiding Principles
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themselves describe such a mixed approach in relation to business involvement in zones of
armed conflict. Under Principle 7 “Supporting Business Respect for Human Rights in Conflict
Areas”, the Guiding Principles suggest that States should engage early and assist business to
help them “identify, prevent and mitigate” human rights risks in a particular context of violent
conflict. This engagement should be combined with the possibility to withdraw public support
where a business enterprise refuses to cooperate, and “enforcement measures are effective in
addressing the risk of business involvement in gross human rights abuses.””®

An example of this approach to business in conflict occurred in 2013 in relation to Dutch
investments in the Israeli-occupied West Bank. In September, a Dutch engineering company,
Royal Haskoning DHV, announced it was withdrawing from a sewage treatment plant in
occupied East Jerusalem.

The announcement came after advice from the Dutch government, which as a matter of policy
discourages investments by Dutch companies in settlements in the West Bank because the
government views such settlements as illegal under international law. A Dutch official told
campaigners, “we informed Royal Haskoning DHV of the obligation the Dutch government has
set itself to actively inform businesses. It is not prohibited for Dutch companies to engage in
such economic relationships. The responsibility rests with the companies themselves.””’

Royal Haskoning DHV stated it withdrew “after due consultation with various stakeholders, the
company came to understand that future involvement in the project could be in violation of
international law.””® The Dutch public prosecutor has in the past made it clear that it considers
business activity in settlements a potential war crime, and has suggested that companies doing
business in or with settlements should take concrete steps to end such activities.” In October,
Professor Richard Falk, the Special Rapporteur on human rights in the occupied Palestinian
territories, indicated his office has sought to inform companies that their practices in the
territories could be “problematic,” and could result in them being held criminally liable.®
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III. Due Diligence in 2014

How States formulate rules and policies to encourage and require human rights due diligence
will be a function of their legal tradition, the way due diligence is commonly used under existing
law, the nature of the business activity to be regulated, and the particular human rights
contexts involved. However, based on recent developments, there are a number of priorities
which can be identified for policy advocacy and legal development in 2014 and beyond.

1. Prioritize State Responses to Business in Conflict Zones

The first is in the area of violent conflict abroad. This is where the human rights abuses are
greatest, and State inaction with regards to harms occurring abroad is harder to justify. There
are at least five areas of action that should be a priority in 2014 and beyond:

» Globalize and broaden rules governing responsible supply chain management, in
particular with respect to conflict minerals. International companies are exposed to U.S.
SEC regulations (Section 1502 of Dodd-Frank), and the EU is considering similar rules.
The effectiveness of the due diligence approach developed at the OECD for the Great
Lakes region of Africa should be assessed, and the lessons applied to the design of policy
and law governing all commodities that help to sustain human rights abuse in armed
conflict.

» Integrate human rights due diligence into export licensing regimes. In the wake of
agreement of the Arms Trade Treaty (2013), there is a sound basis for policy
coordination by States on licensing regimes for the export of weapons. Today, some
export licensing regimes do have human rights provisions, but none appear to require
weapons exporters to show they have effective human rights due diligence systems in
place. In advance of the Treaty coming into force, States should take steps to ensure that
that human rights due diligence by applicants for export licenses for weapons exports be
made an integral part of the application process.

» Advise and support companies caught up in war and dictatorship. As described above
the Guiding Principles (GP 7) and its attached report® create a sliding scale of State
responses to business in conflict zones, from engagement with those businesses
concerned to do the right thing, to disengagement from those who are uncooperative.
States should take steps to ensure their policies and practices are consistent with this
approach.

» Ensure that judicial remedies are available for the prosecution of businesses that commit
or contribute to grave human rights abuses. For example, in November 2013, Swiss
federal prosecutors confirmed they had initiated an investigation of Argor-Heraeus SA, in
response to a criminal complaint filed by the NGO, TRIAL,* alleging the company knew
gold it handled in 2004 and 2005 had been pillaged from Democratic Republic of the
Congo (DRC) during an armed conflict.2® The company firmly rejected the allegations.®
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» Ensure consistency in state approaches through international policy coordination. In his
Recommendations on Follow-Up to the Mandate, 8 UN SRSG Professor John Ruggie
found that “national jurisdictions have divergent interpretations of the applicability to
business enterprises of international standards prohibiting gross human rights abuses,
potentially amounting to the level of international crimes” and suggested that clarity
was required, perhaps through an international instrument. State should begin
multilateral dialogue towards the of lowering obstacles to justice for victims of grave
human rights abuses.

2. Integrate Due Diligence to the State Relations with Business

The second area that seems an obvious candidate for State action is in those business
relationships in which the State is a vital economic actor. Requiring due diligence as a minimum
threshold to do business with the State sends a powerful signal to the market, and helps raise
standards of business social responsibility. It is also a duty of the State to do so under its
international human rights treaty obligations. States should require business to conduct human
rights due diligence as part of their commercial relationships with State bodies. This applies to
State-owned enterprises (SOEs), investment funds (pensions) the disbursement of overseas
development assistance (ODA), export credit / insurance, and public procurement.

3. Consolidate the Reach of Due Diligence

States should ensure that where they encourage or require due diligence by business they do
not undermine the established norms governing the reach of due diligence. The letter and
intent of the Guiding Principles, and national and international instruments which are based on
the Guiding Principles, is to prevent business enterprises from escaping responsibility through
the outsourcing of potentially harmful activities to others through their business relationships.

One of the central problems facing the corporate social responsibility agenda is the undermining
of accountability and respect for legal standards, such as environmental protection or labor
rights, by the creative use of business relationships, the various forms of business entities, and
the organization or structure of corporate groups across jurisdictions. The approach of the
Guiding Principles and related instruments, is to define business responsibility in a way that
recognizes the formal limits of the legal entity established under corporate law in most
jurisdictions, while at the same time preventing the choice of organizational form to act as an
obstacle to addressing the potential harms or violations arising from the business activities of
that entity or its partners

The analysis conducted for the HRDD report (2012) suggests due diligence is used by different
legal regimes in a similar manner. Due diligence in national jurisdictions is used to overcome the
obstacles to effective regulation posed by complex corporate structures or trans-jurisdictional
activities. In national legal systems, the responsibility of business enterprises to conduct due
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diligence does not end at the legal boundary of the individual company. Due diligence extends
throughout the corporate group, and in some cases to all business relationships globally. This is
true in the national and international laws governing of anti-corruption (UK), workplace safety
(China), conflict minerals (US), anti-discrimination against people with disabilities (US), and with
respect to civil actions (the EU Brussels | Regulation).

The purpose of the due diligence concept is to require a business to identify, prevent or
mitigate, and account for, a harm or violation. By doing so across a firm’s business relationships
globally, the scope of due diligence is designed to overcome other legal boundaries, such as the
reality of separate legal entities, or separate jurisdictions. Its scope is, therefore, often
determined first and foremost by the nature of the harm to be avoided.

4. Disclosure of Due Diligence

A fourth and final area which is in need of a public policy solution is in the area of disclosure of
due diligence by business. It is in the nature of due diligence to look for risks which the business
should avoid and human rights due diligence is looking for risks of harms to people. Few
businesses are going to willingly disclose or publish information that identifies such risks.

Public policy and law need to create an environment in which due diligence information—risks
and what has been done to address them—can be published. General CSR reporting laws are
part of the answer, but they as of yet do not require sufficient disclosure. Multistakeholder
processes can help, but the extent to which they are able to facilitate transparency of due
diligence depends in part on the nature of the legal framework applicable to a particular
industry or protecting a particular set of rights. Some combination of reporting and disclosure
requirements, including mandatory requirements along the lines of conflict minerals reporting,
will be necessary.
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Appendix I: Human Rights Due Diligence Procedures

The HRDD report from 2012 suggested that “while there is coherence in due diligence procedure,
there is unlikely to be a single form of due diligence regulation that will be appropriate for every
jurisdiction.... the regulations—the appropriate and effective “smart mix” of law and policy—
that implement them in national law will be different.” However, the report also found a
significant coherence in due diligence procedure across the different legal traditions and
concluded that “due diligence practice does look familiar wherever you go, and it will continue to
do so when applied to human rights.” * What follows is an excerpt from the HRDD report. ¥’

The experience of States with regulating due diligence suggests there is no single due diligence
procedure to satisfy all regulatory challenges, but it is possible to describe core elements of due
diligence procedures. This section describes the core elements of due diligence processes found
in the regulatory regimes of States, and finds that these are consistent with the description of
human rights due diligence described in the Guiding Principles.

Under the Guiding Principles, the business responsibility to conduct human rights due diligence
includes the responsibility to (i) identify actual or potential impacts; (ii) prevent and mitigate
impacts thus identified; and (iii) account for impacts and responses to them. These components
are common to the various due diligence regimes established under national systems. Such
regimes exhibit common procedural elements, operationalizing each of these components,
based on what is often referred to as “reasonable steps” that would be expected of a
responsible business under various legal regimes in different countries.

This Section of the Report does not detail every conceivable due diligence framework available

to policymakers. However, it is possible to summarize the key elements common to a variety of
due diligence regimes. States should integrate these key elements into the design of their own

regulatory measures focused on corporate human rights due diligence.

1. The Responsibility to Identify Actual or Potential Impacts

States should ensure business enterprises seek information about the actual or potential
impacts of their activities. The existing due diligence regimes in different national jurisdictions
all require a business enterprise to investigate its activities and relationships for actual or
potential violations of standards described in law. Human rights due diligence requires a
business enterprise to actively seek information about the negative human rights impacts of its
activities, as well as about the risk that negative human rights impacts may occur in the future.
Once a company identifies such impacts, this triggers a responsibility to prevent and mitigate
potential or existing violations, and to remediate any violations that have previously occurred.
Seeking information requires an ongoing, continuous process of information gathering,
monitoring, and analysis, ideally performed prior to the start of an activity and at regular
intervals during the course of on ongoing activity.

The existing due diligence regimes are based on the notion that the size and nature of a
particular commercial activity, in combination with the characteristics of a particular operating
context, will significantly influence the kinds of harms or violations that are likely to arise. The
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interaction of the business activity with a particular human rights context gives rise to potential
or actual human rights violations, and helps to define the focus of human rights due diligence by
a business enterprise.

Due diligence rules require a business entity to take a systematic approach to its investigation.
In practice, due diligence regimes require a company to assign investigative responsibility within
its organization to specific individuals or units, committing resources to the tasks of detection
and investigation, and ensuring that the people responsible for investigation have access to the
levels of the organization where decisions are made. In addition, a company is normally
required to actively investigate, which includes identifying and communicating with
stakeholders in order to identify human rights risks. Reporting mechanisms, grievance
mechanisms, and protections for whistleblowers are integral to an organizational culture that
has a proactive and systematic approach to seeking information and provide needed feedback
from within and outside the business enterprise.

2. The Responsibility to Prevent and Mitigate

States should ensure business enterprises take appropriate action to prevent potential negative
impacts. The existing due diligence regimes in different national jurisdictions all require a
business enterprise to prevent potential negative impacts of their activities and relationships.
These rules require companies to give a high priority to risks with severe and possibly
irreparable impact. In practice, a company’s options for appropriate preventive action with
respect to human rights will depend on the particular activity involved, the risks it poses, and
the rights at issue.

Some risks arise from conditions beyond the power of one business enterprise alone to resolve
through its own due diligence. Where this is the case, regulators in the past have taken into
consideration industry-wide efforts to deal with those risks. States or intergovernmental
organizations have used their convening power to initiate collective business efforts to improve
ethical performance in value chains.®*® However, most due diligence rules do not permit such
efforts to obviate the basic requirement that a company take preventive and mitigating
measures with respect to an identified violation. Such measures include cutting ties with a
known source of risk, for example by divesting from a business enterprise, or ending a
contractual agreement with a supplier.

States regulate to ensure business enterprises create a culture of prevention. Rules concerning
due diligence often seek to promote an organizational culture in business enterprises that
prevents violations. This usually includes a consistent record of adopting policies designed to
prevent violations. Companies are required to elaborate, approve, and disseminate, internally
and externally, a policy explaining the business enterprise’s commitment to respect a standard
set down in law. This should be accompanied by standards and procedures for employees or
those acting on behalf of the business enterprise to follow. Specific individuals or units within a
business enterprise should have clearly delineated responsibility for preventing specific harms
or violations. These individuals or business units should be provided with the necessary access
to decision makers and resources adequate to the task of prevention. There should be
consistent enforcement of internal disciplinary measures, where applicable. In addition,
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awareness of particular risks can be raised within the business enterprise through general
training of employees and the internal dissemination of information specific to certain
operational contexts.

States should ensure business enterprises inform the affected stakeholders of potential risks.
Due diligence rules usually include prevention and mitigation measures that require companies
to inform affected stakeholders of identified risks. This is the first step to developing measures
to mitigate or remedy those harms or violations. Companies are required to provide such
information in a timely manner, preferably early in a decision-making process concerning
business activities that present a risk. They are required to provide information in a manner that
is easily accessible to affected stakeholders and other non-experts, to describe the activity at
issue, and include all the key elements of an action that might have an impact on the
stakeholders. In addition, a company is required to provide information relevant to stakeholders
in their consideration of how they might respond to the risks, such as how and when a decision
will be taken by the company, what other organizations are involved, what government
agencies have jurisdiction, and how people can find out more.

States regulate to ensure business enterprises take appropriate action to mitigate harms or
violations that have already occurred. Due diligence regimes in all jurisdictions are based on the
idea that once a risk or harm has been identified, a business enterprise should develop options
for appropriate mitigation. As in the case of preventive action, a business will have to consider
the particular activity involved, the risks it poses, and the rights at issue. Once a harm or
violation has occurred, a business is required to implement mitigation measures to reduce the
severity of impact of the harm or violation, or to remediate the harm or violation. Wherever
possible, remediation should involve repairing the damage done (restitutio in integrum). Where
there is irreparable damage, remediation may involve various forms of compensation, both
monetary and non-monetary, for victims. In every case, companies should conduct remediation
through processes that are transparent and perceived as legitimate by affected stakeholders.
Internal or informal redress mechanisms should not foreclose stakeholder access to judicial
remedies.

3. The Responsibility to Account

States should ensure business enterprises report on their due diligence procedures. Due
diligence rules usually require business enterprises to report to stakeholders. One of the
functions of due diligence reporting requirements is to assure stakeholders, including investors
and regulators, that a business has the proper procedures in place to manage certain risks. Due
diligence rules normally specify the detail necessary for reporting, and require such reporting on
a regular basis (e.g. annually). In principle, a company’s due diligence reporting should be as
detailed and transparent as possible, including the company’s policies pertaining to human
rights, a description of the due diligence procedures implemented within the firm, the
identification of risks, and the substance and process of mitigation measures implemented.
However, there is at present significant variation in the rules concerning reporting, the
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mechanisms through which companies are required to report, and the criteria as to what
constitutes effective disclosure for the purposes of human rights due diligence.
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