SUMMARY OF PRO BONO RULES
FOR THE NAVAJO NATION JUDGES

From the Office of Pro Bono Service
December 1, 1997

:I.

Defillition.

A.
Pro bono appointment means appointment of
attorney to represent a party as counsel in a Navajo
Nation court either at no fee or reduced tee.
B.
Pro bono service means uncompensated service to
the Navajo Nation courts and is not representation in
_ court.
%%. Datie.
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A.
The Lists.
The Office will c~ile and maintain
four (4) lists from which pro bono appointments of NNBA
members and pro hac vice counsel will be made.. These are:

1) The TCKY (Tuba City/Kayenta districts) list; 2) The
(Shiprock/Crownpoint districts)- list; 3) The WItCH
(Window Rock/Chinle districts) list; and 4) The RAe

SRC.

(Ramah/AlamoI.Canoncito district) list.

Rule I.C.

1.
~Q goes on the lists?
a)
Regular NNBA
members who are not exempt from pro bono appointment or
service; b) Pro hac vice attorneys; c) Inactive NNBA
members who did not file for exemption by December 1; d)

Volunteers for appointment; and e) After the third pass
through the lists, NNBA officers and committee members.
2.
District/NNBA Review. You will be sent the
list for your district periodically so you can review and
info~~ tpe Office if a NNBA member has moved, resigned,
etc. The NNBA office will also be given the lists for
their review.
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3.
Pro hac vice.
Inform the Office about
attorneys who appear pro hac vice in your district for
addition to the list. Rule'I.C.l.; Rule VII.B.
klho is exemPt from pro bono appointment ana
service? Rule Il.B.1-7.

B.

President, vice-president, active/retired
Navajo Nation judges (not actively practicing law).
1.

2.

Attorney general, chief legislative counsel,
all judicial branch employees, and all Navajo Nation
prosecutors and presenting officers.

Who is exempt from pro bono anpointment. but not
fram oro bono service? Rule II.C.1-3.
C.

1.

NNBA officers, commissioners, and committee
members.
These people are eligible for pro bono
appoinbments after the third pass through the list.

2.
People prohibited by governments from pro
bono representation. Proof of prohibition must be filed
with the Office.
3.

People exempted by the Supreme Court on

petition.

Proc... for Pro BoDO Appoint••Dt

Step 1.

o~

Coun••l

A party petitions the court for appointment

of counsel, with supporting evidence/documents.
can be appointed:

a.
b.

Counsel

c.

for criminal defendants;
for parents in termination of parental rights
cases;
for children, including as guardian ad litem;

d.

and
for any party in the interest of justice.

j.

Step 2.

The court decides
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if counsel

should be

appointed for the party. Use the Navajo Nation Judicial
Branch Indigent Policy to determine resources.
Deny
petition if party has resources to pay counsel.
If
decision is to appoint counsel, provide the Office with
the following information (fax request permitted):

d)

Case caption and docket number, and type of
case (criminal, juvenile, etc.).
Name of party for whom counsel is appointed.
Next scheduled court date, if available.
Is
request urgent (juvenile matter, etc.)?
Is counsel with special skills needed and

e)

what are they? (Do not ask for criminal
lawyer, domestic relations lawyer, etc.)
Is counsel appointed at no fee or reduced

a)

..

b)
c)

fee?
f)

Is this a guardian ad litem appointment?
(Parents can pay attorney's fees and costs) .

.

Step 3. The Office appoints next available counsel
for that district, notifies court, and does proper record
keeping. No person will be appointed to serve outside his
or her district. All appOintments must be made according
to the Rules.
Do you wont OffiCI to notify agDointed
crnmse l?
Step 4. The appointment order is finalized by the
court and sent to appointed counsel with all relevant
court documents.
The order states whether the counsel
will receive no fee or a reduced fee, including method of
payment (Rule IV. B, C, &: D.). If counsel is appointed as
guardian ad Ii tem, make a specific finding that a legally

trained GAL is required.
step 5.

Matter for which counsel is appointed is

completed, the court administrator notifies Office of
completion.

Motion for withdrawal of appointed counsel
will' be' made to the appointing court.
If counsel
withdraws, the Office will make another appointment.
J ·ote.:
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xv.

B••• Burd.D OD Appointed Coun••l
Rule X)

A.

(Rule IX.C. and

Ease burden on appointed counsel through these:

1)
Use fax transmissions, telephonic motion
hearings, and pretrials. Schedule counsel's other cases
on the same day. Use aids to reduce time and expense of
,"inted counsel.
2)
Permit substitute counsel for parts of casa.
An agreement in writing between counsels should be filed
in the court record.
3)

Permi t law firm appearance.
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DEFINITIONS

Pro bono appointment means an appointment by a
A.
Navajo Nation court to represent a party or an interested
person (such as a child in a custody case) at no fee or
reduced fee.
B.
Pro bono service means uncompensated service to
the Navajo Nation courts and is other than a pro bono
appointment.

1.

The Navaj 0 Nation SUpreme Court shall list
the areas in which pro bono service can be
performed.

c.

Pro bono list means the list of Navajo Nation Bar
Association (NNBA) members and others eligible for pro
bono appointments in the Navajo Nation. For purposes of
these rules, there are four (4) lists: (1) the TCKY list:
NNBA members in the Tuba City and Kayenta districts;
(2)
the SRCP List:
NNBA Members in the Shiprock and
Crownpoint districts;
(3) the WRCH List: NNBA members in
the Window Rock and Chinle districts; and
(4) the RAC
list:
NNBA members in the Ramah, Alamo and Canoncito
district.
1.

For pro bono lists purposes, a non-member of
the NNBA who is eligible for pro bono
appointment pursuant to Rule VII. B. shall be
on the list applicable to the court in which
the non-member last appeared.

Rule II. GENERAL RULE
:All regular members of the NNBA and other persons
permitted to practice in the Navajo Nation courts are
subject to and shall accept pro bono appointments.
1.

1

1.

Inactive members of the NNBA are eligible for
and shall accept pro bono appointments as
provided in these rules.

B.
The following persons or positions are exempt
from pro bono appointments and service:

1.

2.
3.

4.
5.
6.
1.

The President and Vice-President of the
Navajo Nation;
.
Navajo Nation Council Delegates;
Active judges and justices of the Navajo
Nation and retired judges and justices who
are not engaged in the active practice of
law. '!'his rule does not prevent the Chief
Justice of the Navajo Nation from recalling
retired judges and justices to the bench to
help relieve congestion in: the courts;
Attorney General of the Navajo Nation;
Chief Legislative Council of the Navajo
Nation;
~loyeea of the Judicial Branch of the
NaVajo Nation; and.
All Navaj a Nation Prosecutors and Presenting

Officers.

c.

The following persons or positions are exempt
from pro bono appointments, but not exempt from pro bono

service:
1.

2.

Officers, Bar Conmissioners and members of
the Disciplinary, Training and Admissions
COIIIllittee of the NNBAi 1
Persons who are eq;>loyed by other sovereigns
who are prohibited by the law applicable to
their eIll>loyment fram pro bono

representation;
a.
SUch persons must file with the office
of pro bono service appropriate proof of

-------~

1 Exempt from the first three (3) appointments which would
otherwise b. made each year. once the Office of pro bono service
has gone. through th. pro bonO' list three- (3) times, these
individuals' names would be restored to the list.
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3.

the restrictions on their pro bono
service; and
Other persons "granted exemption by the Navajo
Nation Supreme Court on petition for good
cause shown wi th notice to the NNBA.
PRO BONO APPOINTMENT OF COUNSEL

Rule III.

A.
The Navajo
appoint non-exempt

Nation courts are authorized to
NNBA members as counsel in the

following types of proceedings:
1.

For an indigent defendant in criminal
proceedings;

2.

For parents in termination of parental rights
proceedings;

3.

For a child in any proceeding concerning that
child; and

4.

For any other party in any other proceeding
where the interests of justice require.

Rule IV. ELIGIBILITY FOR APPOINTMENT; COMPENSATION OF
COUNSEL

A.
No pro bono appointment shall be made if the
person for whom the appointment is sought has resources
which, if used, would enable the person to hire his or her
own counsel.
1.

I .

,When

A court making an appointment of counsel
shall make a diligent inquiry of the
resources of the person requesting counsel
pursuant to the Navajo Nation Judicial Branch
Indigent Policy.
a pro bono appointment is made for a child,

the parents and relati ves of the ch ild shall be
responsible for p ayment of comp ensat ion of appoin ted
cotmSel.
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c.

In determining the compensation to be paid to
appointed counsel, the court shall consider the distance
traveled and expenses of appointed counsel.
D.
The court may direct that compensation to
appointed counsel be paid over a period of time; by
payroll deduction; in kind or any other method designed to
ensure fairness to all conceJ:ned.
Rule V.

GUARDIANS AD LITEM:

A.
Courts may appoint ~~ members as guardians ac
litem upon a specific finding that a legally trained
guardian ad litem is required.

~}

B.
Non-NNBA members, including elders, community
-leaders, social workers and other appropriate persons may
be appointed as" guardians ad litem pursuant to appropriate
rules and procedures established by the Chief Justice or,
until such rules and procedures are established, rules
adopted by the apPointing court.
If an :NNBA. member is appointed as a gua.rdian ad
Iitem, the provisions of Rule IV shall then apply.

c.

Rule VI. PRO BONO SERVICE
A.
Except persons listed in Rule II.B.l,2, and 3,
all persons claiming exemption from pro bono appointments
or service or both shall file a statement with the NNBA on
or before September 15 of each year which shall set forth
the basis for the claimed exemption.

All persons claiming exemption under Rule II.C.
shall file a statement with the NNBA on or before
~ ~~.\ SePt~er 15 of .eacA_year w~~h shall either waive their
~
exempt 1. on _~;_o~~~. ~n~~.1.c.!--:M.d request to be placed
,f; \~n the
list for pro bono appointments, or else submit a
t
,(~:
propc 3ed.. plan of pro bono service for the forthcoming
\\
year.
I
1.
The pro bono plan shall specify the proposed
alternative service and the estimated time to
4
B.

-./ >-

be spent on such service.

2.

If the NNBA member had a pro bono service
plan in effect for the then-current year, the
member shall include in the plan a summary of
his or her service in the current year.

B.

By October 31 of each year, the Board of Bar
commissioners of the NNBA shall review these plans and
sul::mit the plans together with the NNBA's recommendations
for approval or disapproval to the Navajo Nation Supreme
Court.
c.
By December 1 of each year, the Navajo Nation
Supreme Court shall approve or disapprove the plans and
then send out appropriate notice to the NNBA members and
_ the Office of Pro Bono Service.
PRO BONO REQtJIRmmNTS FOR INACTIVE NNBA

Rule VII.

MEMBERS AND CERTAIN NON-NNBA MEMBERS
A.
Inactive members of the NNBA are eligible for pro
bono appointments unless on or before December 1 of each
year such members file a statement with the NNBA which
states either that they are not engaged in the practice of
law within the territorial jurisdiction of the Navajo
Nation or, if they are engaged in the practice of law
outside the territorial jurisdiction of the Navajo Nation,
that no part of their practice consists of the practice of
Navaj 0 law (including representation of the Navaj 0 Nation,
but not limited to the giving of opinions on Navajo law).

,.

1.

Inactive members of the NNBA who did not file
such statements shall be placed on the roll
of NNBA members eligible for pro bono
appointments pursuant to Rule VIII.B.

2.

An inactive member of the NNBA who claims

exemption from pro bono appointments and
service shall follow the procedure set forth
in Rule VI .A. An inactive- member of the NNBA
may volunteer for pro bono appointment or
5

service upon application to the Office of Pro
Bono Service and under conditions approved by
the Navaj 0 Nation SUpreme Court.
B.
Non-Members of the NNBA who have been permitted
to appear in the Navajo Nation courts on a pro hac vice
basis shall be eligible for pro bono appointment at the
rate of one appointment for eaCh pro hac vice admission.
Rule VIII.

OFFICE OF PRO BONO SERVICE

A.
There is created the Office of Pro Bono Service
within the Navajo Nation Supreme Court.
B.

The

Office

of

Pro

Bono

Service

shall

be

responsible for keeping and maintaining the pro bono lists
-as well as the pro bono plans of m~ers exempt from
appointments.

c.

The procedure for pro bono appointments shall be
as follows:
1.

The court administrator of a judicial

district contacts the Office of Pro Bono
Service and advises the office that the court
has decided. to appoint counsel.
2.

If the court order of appointment includes an
explicit fi.nding that counsel with same
special skill (e.g. Bilingual) is needed. and
skill needed is set forth in the order, the

court administrator shall so advise the
office.
3.

The Office of Pro Bono Service will then
advise the court administrator of the counsel
next on the appropriate list for appointment,
or if special skill is needed, the counsel
next on the appropriate list with that skill.

4.

The next eligible person is appointed and
the date of appointment is noted on the
8

Counsel is removed from
the list of persons eligible for appointment.

appropriate list.

5.

The order of appointment is finalized by the
judge and sent to cOWlSel with a copy of
relevant pleadings and documents from the
court file.

a.

If the next court event is less than
thirty (30) days from the date of
appointment, the court administra~or
calls appointed counsel and advises
counsel of appointment and date of next
court event.

6.

When matter for which appointment was made is
completed, the court admi.ni:.strator notifies
the Office of Pro Bono Service and counsel is
restored to the appropriate list (at .bottom) .

7.

If the Office of Pro Bono Service receives a
request for appointment at a time when no
counsel are left on the appropriate list, a
new list shall be established with counsel
listed in order of date of appointment
(earliest date first).

8.

No person will be appointed to serve in any

proceeding outside his or her districts
without the approval of the Chief Justice.
9.

No pro bono appointment may be made except in

confonni ty with these rules, nor may any
appointment be made except by persons
authorized to do so by these rules.
Rule IX. WITHDRAWAL OF COUNSEL--APPLICABLE TO CASES UNDER

THESE RULES ONLY

f

A.
Any appointed counsel who, for ethical reasons,
believes he or she cannot serve as counsel in a given case
shall file a motion to withdraw with the appointing court
7

as soon as possible after the ethical question arises.
B.
I f a. pro bono appointment creates a severe
hardship for appointed counsel, appointed counsel may seek
to withdraw on that basis.
1.

Prior to seeking to wi thdraw on hardship
grounds, an appointed counsel shall seek to
associa.te with another counsel so that the
hardship might be reduced or li.mi. ted. 1

c.

The Navajo Nation courts shall utilize facsimile
transmission, telephonic motion hearings and pretrials,
scheduling of cases involving the same counsel on the same
day, and other aids to help reduce time and expense on
appointed counsel.
Rule X.

SUBSTlTUTB COUNSEL

A.
An appointed counsel may arrange for substitute
counsel for a p~ticular phase of a case, consisting of a
law partner, associate or other bar member.
appointed counsel - may arrange for a firm
appearance in a case for flexibility and scheduling
puzposes so that any membex;. of the firm. may appear on the
B.

An

counsel's behalf.

~
~
.
2 For example, counsel w1th offices many mile. from the appointin~
court migbt be able to work out an arrangement with a local
counsel under which the out of area counsel would do the paperwork
and the local counsel would make the court appearances.
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