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‘CHILDREN ARE SACRED’: APPLYING NAVAJO (DINÉ) FUNDAMENTAL LAW TO 

STRENGTHEN JUVENILE JUSTICE 

By Troy A. Eidi and DeAnna Goldtoothii 

After briefly introducing Navajo (Diné) Fundamental Law and some of its 

foundational concepts concerning children and families, this Article explores 

several decisions in which the Navajo Supreme Court has applied it to questions 

involving juveniles, such as child protection, children in need of supervision, 

termination of parental rights, and other matters.  The authors discuss the critical 

role Diné Fundamental Law plays in addressing disputes involving Navajo children 

and families.  Broader lessons can and should be drawn from the Navajo Nation, 

they conclude, to inform juvenile justice reforms elsewhere. 

 

 Traditional Navajo teaching holds that “our children occupy a space in Navajo culture that 

can best be described as holy or sacred.”1  So important is this principle that the courts of the 

Navajo Nation (“Nation”) claim authority to assert jurisdiction over all Navajo children regardless 

of where they reside.2  The Nation claims more than 300,000 enrolled tribal citizens, about half of 

whom live on the Navajo Indian Reservation (“Reservation”)—the largest tribal homeland in the 

country, whose territorial boundaries extend into three states and encompass 27,425 square miles 

or the size of West Virginia.3   

                                                 
1 Bahe v. Platero, No. SC-CV-48-12, slip op. at 6 (Navajo Dec. 20, 2012) (citing EXC v. Kayenta Dist. Court, No. 

SC-CV-07-10, slip op. at 18 (Navajo Sept. 15, 2010)).   
2 Miles v. Chinle Family Court, No. SC-CV-04-08, slip op. at 5 (Navajo Feb. 21, 2008).  The Nation has codified its 

extraterritorial jurisdiction under the 2001 Navajo Nation Long-Arm Civil Jurisdiction and Service of Process Act.  

NAVAJO NATION CODE ANN. tit. 7, § 253a (West 2009).  Pursuant to Section 253a(B), the Nation has jurisdiction 

over tribal members based on conduct and status if another tribal member is affected by their activities outside the 

Nation’s territorial jurisdiction.  NAVAJO NATION CODE ANN. tit. 7, § 253a(B) (West 2009).  Additionally, Section 

253a(F) provides that the Nation’s courts “may exercise jurisdiction on any other basis authorized by law, including 

the inherent and treaty jurisdiction of the Navajo Nation.”  NAVAJO NATION CODE ANN. tit. 7, § 253a(F) (West 

2009).  Section 253a(F) serves as the statutory foundation for the Nation’s jurisdiction over Diné children based on 

their status as tribal members alone.  See Bahe, slip op. at 5 (“Jurisdiction over matters concerning our children who 

live outside the reservation is provided by 7 N.N.C. § 253a(F) as arising from our inherent sovereign right to watch 

over the upbringing of tribal children as a matter of the health, safety and welfare of the Nation as a whole.”). 
3 NAVAJO DIV. OF HEALTH AND NAVAJO EPIDEMIOLOGY CTR., NAVAJO POPULATION PROFILE 2010 U.S. CENSUS 4 

(2013), http://www.nec.navajo-nsn.gov/Portals/0/Reports/NN2010PopulationProfile.pdf.  This makes the Navajo 

Nation the largest land-based tribe in the United States, second in population to the Cherokee Nation.  Id.  Of the 

332,129 individuals living in the United States who claimed to have Navajo ancestry, more than half (fifty-three 

percent) live on the Navajo Indian Reservation, which extends into portions of Arizona, New Mexico, and Utah.  Id. 

at 21, 46. 
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Diné (literally “The People,” as Navajos call themselves) residing on the Reservation tend 

to be younger, on average, than nearly all other ethnic or racial groups in the United States.  The 

median age of a Navajo person living on the Reservation is just twenty-four-years-old, compared 

with the U.S. national average of 37.9.4  A third of all Reservation Navajos are 18 or younger.5  

Navajo households are also comparatively larger: the average Diné family on the Reservation 

consists of 4.36 persons, versus 2.58 per household nationally.6   

In addition to comparatively higher birthrates on the Reservation, members of the same 

extended family are more likely to live together under the same roof.7  Navajo households are three 

times more likely to be multi-generational—that is, include at least one child plus one or more 

grandparents—than the average for such households in Arizona.8  The number of children under 

the age of 18 on the Reservation living with one or more grandparents is four times higher than in 

Arizona, and households led by single mothers more than twice as common.9  Yet despite the 

comparatively larger size of Diné families living together, combined median household income is 

less than one-half that of comparable households in Arizona off-Reservation.10 

                                                 
4 An overview of the Navajo Nation – Demographics, NAVAJO NATION DIV. OF ECON. DEV. DEP’T, 

http://navajobusiness.com/fastFacts/demographics.htm (last visited Mar. 14, 2017).  Compare WORLD FACT 

BOOK, U.S. Central Intelligence Agency (2013), accessible at https://www.cia.gov/library/publications/the-world-

factbook/fields/2177.html (last visited April 24, 2017). 
5 ARIZ. RURAL POLICY INST. ET AL., DEMOGRAPHIC ANALYSIS OF THE NAVAJO NATION USING 2010 CENSUS AND 

2010 AMERICAN COMMUNITY SURVEY ESTIMATES 7, 

http://azcia.gov/Documents/Links/DemoProfiles/Navajo%20Nation.pdf (last visited Mar. 15, 2017) [hereinafter 

ANALYSIS].  Estimates vary depending on how individuals identify themselves, but the same census found that of 

the 173,667 people living on the Navajo Reservation, 64,878 (slightly over thirty-seven percent) were age 19 or 

younger.  Id. at 13, 15, 49.  Persons identifying themselves as Navajo account for ninety-eight percent of the 

Reservation’s total population.  Id. at 7. 
6 See “Get the Facts about Navajo,” Navajo Nation Department of Economic Development , 

http://navajobusiness.com/fastFacts/demographics.htm (summarizing 2010 U.S. Census data) (last visited April 24, 

2017).  The 2010 Census data also show that more than forty percent of Navajo families live below the federal 

poverty line, versus 14.5 percent nationally. Id.  
7  
8 ANALYSIS, supra note 5, at 28. 
9 Id. at 24, 26. 
10 Id. at 29. 

https://www.cia.gov/library/publications/the-world-factbook/fields/2177.html
https://www.cia.gov/library/publications/the-world-factbook/fields/2177.html
http://navajobusiness.com/fastFacts/demographics.htm
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This Article focuses on Navajo children and the law—and specifically the application of 

Navajo Fundamental Law—or Diné bi bee haz´áanii in the Navajo language—in juvenile justice 

matters such as child protection and children in need of supervision (“CHINS”) proceedings, 

dependency, termination of parental rights, and other family settings.  The Navajo term for law, 

bee haz´áanii, refers to shared norms for living a healthy and meaningful life, which traditional 

Navajos believe are absolute, immutable, and have existed since the beginning of time.11  

According to this belief, bee haz´áanii originates not from human beings—judges, lawyers or 

legislators—but has been given and entrusted to the Diné by divine beings, called Holy People.  In 

this sense, bee haz´áanii is loosely akin to the Anglo-American concept of Natural Law.12  

Natural Law has taken a backseat in modern U.S. jurisprudence and, when discussed at all, 

can be controversial.13  In contrast, Navajo Nation judges and justices frequently invoke Diné 

Fundamental Law and apply it in their decisions.  The Navajo Supreme Court has explained that 

Diné bi bee haz´áanii “actually refers to a higher law.  It means something which is ‘way at the 

top’; something written in stone so to speak; something which is absolutely there; and, something 

like the Anglo concept of natural law.”14  Nor is the practical application of Diné Fundamental 

Law limited to the Navajo Judicial Branch.  In 2002, the Navajo Nation Council codified Diné bi 

                                                 
11 Robert Yazzie, “Life Comes From It”: Navajo Justice Concepts, 24 N.M. L. REV. 175 (1994) [hereinafter Yazzie 

I].   
12 Robert H. Bork, Natural Law and the Constitution, FIRST THINGS (Mar. 1992), 

http://www.firstthings.com/article/1992/03/001-natural-law-and-the-constitution.  In the Anglo-American legal 

tradition, Natural Law has been described as “principles about ultimate right and wrong that transcend particular 

nations and cultures and are true for all people at all times.”  Id. 
13 See e.g., Anthony Murray, When Judges Believe in ‘Natural Law’, ATLANTIC (Jan. 27, 2014), 

http://www.theatlantic.com/national/archive/2014/01/when-judges-believe-in-natural-law/283311/.  For instance, 

shortly before his U.S. Senate confirmation hearing in 1991, Justice Clarence Thomas was publicly denounced by 

Harvard Law School Professor Laurence Tribe as “the first Supreme Court nominee in 50 years to maintain that 

natural law should be readily consulted in constitutional interpretation,” prompting Senate Judiciary Committee 

Chairman Joe Biden to grill Thomas on the matter during the hearing.  Id..   
14 Bennett v. Navajo Bd. of Election Supervisors, No. A-CV-26-90 (Navajo Dec. 12, 1990), 

http://documentslide.com/documents/bennett-v-navajo-board-of-election-supervisors.html.   
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bee haz´áanii in Article I of the Navajo Nation Code (“Code”).15  The Article I amendments to the 

Code were a direct result of the Navajo Common Law Project, a remarkable initiative undertaken 

by the leaders of the three branches of the Nation’s government—Council Speaker Edward T. 

Begay, Navajo Nation President Kelsey A. Begaye, and Robert Yazzie, Chief Justice Emeritus of 

the Navajo Supreme Court and Chair of the Nation’s Judicial Conduct Commission—to directly 

integrate Diné bi bee haz´áanii into every aspect of Navajo government in order to preserve Navajo 

culture and sovereignty.16  

After a very brief introduction to Diné Fundamental Law principles to provide background 

and context, Article I of the Code reviews recent steps taken by the Nation’s government to apply 

bee haz´áanii principles more energetically and comprehensively to children and families.17  This 

includes the repeal in 2011 by the Navajo Nation Council (“Council”) of the former Navajo 

Children’s Code that was largely based on the laws of neighboring states, and its replacement with 

the Áłchíní Bi Beehaz’áannii Act (the “Act” or “ABBA”), which has since been interpreted in 

several court decisions.18  Áłchíní means children, but the Act does more than merely change 

terminology.19  Instead, the Act emphasizes Diné Fundamental Law principles repeatedly and, 

while retaining some familiar concepts and procedures from Anglo-American law, incorporates 

                                                 
15 1 N.N.C. § 202. 
16 See Kenneth Bobroff, Diné bi bee haz´áani: Codifying Indigenous Consuetudinary Law in the 21st Century, 5 

TRIBAL L. J. (2004-05), http://papers.ssrn.com/sol3/papers.cfm?abstract_id=904378 (follow “Download this Paper”) 

(providing an overview and discussing the origin of Article I). 
17 NAVAJO NATION CODE ANN. tit. 1 (West 2009).  Summarizing Diné Fundamental Law in a few paragraphs is akin 

to confining a Biblical or Talmudic scholar to sound bites.  It is done here cautiously and with utmost respect, 

trusting the Holy People and begging their leave (Baa’ ní’jokąąh).    
18 See Navajo Nation Children’s Code, 9 N.N.C. §§ 1001-1307, repealed and replaced by the Álchíni Bi 

Beehaz’áanii Act of 2011, 9 N.N.C. §§ 1001-1504. 
19 The word literally translates as, “The ones who smell,” evoking children’s inquisitive nature.  Ałch’in means “to 

smell.”  One of the first things children do when confronted by something unfamiliar is to smell it before continuing 

their exploration. 
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traditional processes such as Hózhóji Naat’aah (Diné Traditional Peacemaking) to resolve 

disputes.20   

Instead of representing a latter-day longing for an idealized past, the Álchíní Bi 

Beehaz’áannii Act and judicial decisions interpreting it attest to the enduring practical role that 

Diné Fundamental Law currently plays in the lives of Navajo children and families facing social 

and cultural change.21  The process of rooting Navajo children in these foundational values 

traditionally begins before they are born as bee haz´áanii is taught through ceremonies, stories, 

and other gatherings of extended family and clan members and continues throughout a young 

person’s life through adulthood. 

These days, a great many Navajo children receive only limited exposure to such teaching, 

even those living on the Reservation, as compared to their parents or grandparents.22  Yet the 

principle that children occupy a sacred or holy (báhást’í) place in Navajo society, in accordance 

with Diné Fundamental Law, is still widely shared and practiced by many families.  In recognition 

of this guiding precept, for instance, the Navajo Supreme Court has repeatedly insisted that there 

                                                 
20 Section 1101 of the Act requires the Navajo Division of Social Services to refer every reported and substantiated 

case of child abuse and neglect to a family group conference “where the abuse or neglect does not require removal,” 

with such referrals made directly through the Peacemaking Program, part of the Nation’s Judicial Branch.  9 N.N.C. 

§ 1101(B)-(C).  This is in keeping with the goal of family group conferencing, namely “to ensure families re-assume 

primary responsibility, t’áá hwó ájit’eego, with guidance from the Division, in regard to children’s safety and well-

being to eliminate the need for court intervention.”  Id. at § 1101(A). 
21 At the very outset of its codification of Diné Fundamental Law, the Navajo Nation Council stressed the 

immutability of these basic concepts to everyday Navajo life: 

 

Different thinking, planning, life ways, languages, beliefs, and laws appear among us.  But the fundamental 

laws placed by the Holy People remain unchanged.  Hence, as we were created and with living soul, we 

remain Diné foreover. 

 

1 N.N.C. § 201. 
22 Or as former Navajo Supreme Court Justice Raymond Austin puts it: “Formal American education and 

acculturation by Western culture have made some Navajos treat customary precepts as passé.”  RAYMOND D. 

AUSTIN, NAVAJO COURTS AND NAVAJO COMMON LAW: A TRADITION OF TRIBAL SELF-GOVERNANCE 87 (2009).  
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are times and situations when children’s needs take precedence even over their parents’ interests.23  

This includes juveniles’ rights to learn their own origins and interact positively with their 

relatives—not just within their nuclear families but, through formalized clan relationships, 

extending into entire communities.  Such Diné Fundamental Law concepts, which may differ from 

comparable state-law norms and systems, are very much a part of everyday life within the Navajo 

judicial system.  Their use is sustained through peacemaking and other traditional methods for 

addressing family conflict, and is a tribute to the continuing vitality and practicality of Diné 

Fundamental Law.  The Article concludes that Diné bí beehaz’áannii is not only essential to 

preserving Navajo children and families, but can offer positive lessons for other jurisdictions, 

Native and non-Native alike, which similarly aspire to strengthen their own juvenile justice 

systems using culturally appropriate values. 

I. Building Blocks of Diné Fundamental Law 

Traditional Navajos believe three core principles shape their lives and families: hózhǫ’, 

k’é, and k’éí.  They are foundational building blocks of Diné Fundamental Law.  Hózhǫ’, k’é, and 

k’éí each trace their origins to Diné Bahané, the Navajo Creation Scripture.24  Unlike Bilagáana 

(non-Navajo) courts, Navajo Nation judges directly connect these bedrock principles to their 

spiritual source: “The laws, culture, and value system of the Navajo People have their genesis in 

                                                 
23 See, e.g., In the Matter of A.M.K., No. SC-CV-38-10 (Nav. Sup. Ct. Oct. 8, 2010) (holding that parenthood is not a 

rights-based exclusive status because rights are held by the child), discussed below at [INSERT PAGE #]. 
24 Literally the “Story of the People,” Diné Bahané details the Navajos’ divine creation, prehistoric journey through 

three prior “worlds”—places and stages of existence—and emergence into the fourth or Glittering World of today, 

which is geographically centered on Dinétah, the Navajo homeland.  Dinétah encompasses a much larger area of the 

Four Corners states—Arizona, Colorado, New Mexico and Utah—than the current Reservation and is bounded by 

four mountains Navajo consider sacred.  The published literature on Diné Bahané is substantial and includes a 

contemporary English language version modeled on a Homeric epic poem.  See generally PAUL G. ZOLBROD, DINÉ 

BAHANÉ: THE NAVAJO CREATION STORY (1984); FRANK GOLDTOOTH, IN THE BEGINNING: A NAVAJO CREATION 

MYTH (recorded by Stanley A. Fishler 1953), http://sacred-texts.com/nam/nav/itb/index.htm (recording a more 

traditional account of Diné Bahané). 
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the Journey of the Diné from time immemorial to the Emergence into this world.”25  Consequently, 

the Navajo concept of justice differs markedly from Anglo-American norms.  Interpreting justice 

from a Navajo perspective—conceptualizing and living it as Diné—necessitates an introduction to 

hózhǫ’, k’é, and k’éí as philosophical and practical tenets of the Navajo legal system.   

A. Hózhǫ’ 

Hózhǫ’ is not defined in reported Navajo court decisions, yet lies at the heart of the Diné 

worldview.  It is “[p]robably the preeminent doctrine in Navajo philosophy and one of the least 

amenable to English translation . . . .”26  The word itself is often equated with harmony or balance 

with one’s self, one’s immediate and extended family and clans, and the natural world.  Yet even 

that truncates the deeper scope and significance of hózhǫ’ and its omnipresence in Navajo thought.   

Part of the problem is attempting to define hózhǫ’ in isolation when it must properly be 

viewed within a broader relational context.  “Navajos say that ‘life comes from beehaz’aannii,’ 

because it is the essence of life,” writes Robert Yazzie.27  “The precepts of beehaz’aannii are stated 

in prayers and ceremonies which tell us of hozho—‘the perfect state.’”28  Dr. Gladys A. Reichard, 

an influential anthropologist and prolific writer who studied Navajo language and culture in the 

mid-twentieth century, similarly described hózhǫ’ as a state of perfection to which traditional 

Navajos strive throughout their lives.29  “In general,” Justice Austin concludes, “hózhǫ’ 

encompasses everything that Navajos consider positive and good; positive characteristics that 

Navajos believe contribute to living life to the fullest.  These positive characteristics include 

beauty, harmony, goodness, happiness, right social relations, good health, and acquisition of 

                                                 
25 Shirley v. Morgan, No. SC-CV-02-10, slip op. at 21 (Navajo May 28, 2010).  
26 AUSTIN, supra note 22, at 53.   
27  
28 Yazzie I, supra note 11, at 175. 
29 AUSTIN, supra note 22, at 54 (citing GLADYS AMANDA REICHARD, NAVAHO RELIGION: A STUDY OF SYMBOLISM 

(1977)).  
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knowledge.”30  His choice of the word “everything” is significant.  Properly understood, hózhǫ’ is 

a state of balance, literally and symbolically, with everything in the universe: human relationships, 

animals and plant life, water, fire and the elements, stars and planets, indeed the entirety of 

creation.31   

Navajo philosophy teaches that everything exists in duality, so that each thing or concept 

has an opposite quality or other half.  Hózhǫ’ is properly understood by reference to its opposite, 

hóchxǫ’, a word loosely translated to mean disharmony, evil, or wrong.  Hóchxǫ’ is similarly 

contextual in that it can refer to hardship and tragedy resulting from unhealthy or destructive 

personal relationships, including within one’s family and home life.  Hóchxǫ’ is manifested 

through malevolent forces collectively known as naayéé or, translated literally, “monsters.”  The 

Navajo Creation Scripture chronicles battles with actual monsters that roamed Dinétah in 

prehistoric times.  “Today, Navajos face new monsters . . .” warns Chief Justice Yazzie, including 

alcohol and drug abuse, suicide, domestic violence, and child abuse.32  Traditional Navajos seek 

to overcome hóchxǫ’ and the metaphorical monsters of modern life by restoring relational balance 

within themselves, their families, and communities.  The phrase hózhǫ nahasdłii (“hózhǫ or 

harmony restored”) is often repeated four times at the end of a prayer like “amen” in the Judeo-

Christian tradition.  

B. K’é  

K’é—literally, “kinship”—and k’éí (“clan kinship”), discussed below, are closely related 

to each other and more easily appreciated in tandem.  Both concepts extend the harmony or balance 

inherent in the hózhǫ’ doctrine.  While hózhǫ denotes balance and harmony with one’s self, other 

                                                 
30 Id. 
31 Id.  
32 Yazzie I, supra note 11, at 176. 
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people and the rest of creation, k’é emphasizes the overall interrelatedness of those connections: 

“At the human level,” Justice Austin explains, “the k’é doctrine describes the ideal relationship 

among everyone in the Navajo world where values maintain relationships that produce concord.”33  

In a normative sense, k’é is much broader than mere kinship because it emphasizes the concept of 

respect: There is a right way, and a wrong way, to interact with others in order to nurture and 

maintain proper relations.  K’é is more accurately translated as “Navajo kinship solidarity” and 

arguably resembles what American popular culture extols as a sense of community. 34   

Inherent in k’é—that people are related, and must always aspire to treat themselves and 

each other with respect—is the egalitarian notion that group solidarity depends not on coercion by 

one or a few individuals, but the consent and participation of each person, including each child.  

This egalitarianism is reflected in a justice system that is often described as horizontal (consensus 

among equals) rather than vertical (imposed by a judge as decider): 

Navajo justice is a sophisticated system of egalitarian relationships where group 

solidarity takes the place of force and coercion.  In it, humans are not in ranks or 

status classifications from top to bottom.  Instead, all humans are equals and make 

decisions as a group.  The process—which we call “peacemaking” in English—is 

a system of relationships where there is no need for force, coercion or control.  

There are no plaintiffs or defendants; no “good guy” or “bad guy.”  These labels 

are irrelevant.  “Equal justice” and “equality before the law” mean precisely what 

they say.  As Navajos, we do not think of equality as treating people before the law; 

they are equal in it.35  

 

 Egalitarianism can swiftly run amok, of course, when individuals disregard respectful 

relationships with others.  Not surprisingly, the Navajo Supreme Court has often expounded on 

the critical importance of k’é to daily life on the Reservation.  Interpreting the Navajo Preference 

                                                 
33 AUSTIN, supra note 22, at 84. 
34 Id. at 109.  See also Yazzie I, supra note 11, at 181 (“The term ‘solidarity’ is essential to an understanding of both 

Navajo healing and justice.”). 
35 Yazzie I, supra note 11, at 181 (citations omitted).   
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in Employment Act (“NPEA”), for example, the Court in Rosenfelt & Buffington, P.A. v. Johnson36 

considered whether an employee’s repeated violations of her employer’s written personnel manual 

provided just cause for termination. 37  The case involved an NPEA claim filed by a Navajo 

receptionist, Johnson, at a satellite office of a non-Indian-owned law firm.38  The record was 

uncontested that Johnson engaged in numerous violations of the manual, including unprofessional 

and rude behavior, which—when each of her actions was considered individually—did not rise to 

the level of outrageous conduct.39  Johnson’s actions persisted despite the manual, which expressly 

forbid a pattern of unacceptable workplace conduct and the firm’s careful implementation of what 

the Court characterized as “k’é measures”:  

When Appellant [law firm] made its concerns about Appellee’s violations known 

to Appellee over the course of eight months through personal meetings and emails 

without imposing punishments, Appellant undertook a course of action in keeping 

with Diné Fundamental Law, which emphasizes personal accountability through 

talking out, self-knowledge and self-correction.40 

 

In contrast, Johnson avoided taking any personal responsibility, the Court said, “by not 

acting on what [she had] been counseled . . .” Johnson thereby demonstrated a lack of self-respect 

and concern for others.41  “In the traditional way,” the Court concluded, “the person requiring 

action would say that something needs to be done and leave it up to the person to whom they are 

speaking to take action.”42  To illustrate its point, the Court used examples that would be familiar 

to many Navajos: a person hearing others say there is not enough firewood, or that animals or 

livestock lacked sufficient food: “The person being spoken to would be expected to understand 

                                                 
36 Rosenfelt & Buffington v. Johnson, No. SC-CV-34-08 (Navajo Oct. 21, 2011). 
37 Id. slip op. at 1. 
38 Id. 
39 Id. at 2, 4. 
40 Id. at 7.   
41 Id. at 8.   
42 Id.  
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that he or she is responsible to take action and make the decision to correct the situation 

themselves.”43  The Court reversed the administrative tribunal, the Navajo Nation Labor 

Commission, and ordered Johnson be terminated because her actions, considered collectively, 

reflected a lack of self-discipline and control.44  Johnson and its practical focus on maintaining 

reciprocal k’é measures stands for the proposition that individuals must aspire to treat themselves, 

their families, and other people with respect; their failure to do so is unacceptable.45 

C.  K’éí 

Within the doctrine of k’é is a more focused concept known as k’éí or clan kinship, which 

Navajos use when referring to specific relationships among clan relatives.  Diné civilization is 

rooted in a matrilineal-based clan system in which specific kinship terms are used to distinguish 

between older and younger brothers and sisters, maternal and paternal grandparents, maternal and 

paternal aunts and uncles, and male and female cousins on the father’s side and mother’s side.46  

As a matter of family etiquette, the clan system traditionally takes the place of using proper or 

given names among members of the same extended family.  Among other things, each clan has 

identifiable origins, attributes, and behaviors—that is, normative traits—that should guide 

interactions between and among clans.  There is also a web of rules regulating intra-clan conduct.  

Such rules traditionally determine whether marriage is permissible or forbidden, including intimate 

relationships within clans that are considered by Navajos to be incestuous and therefore taboo.   

For these and many other reasons, it is customary for Navajos to introduce themselves 

using their four basic clans, which identify themselves and their relatives.  These are, in order, the 

                                                 
43 Id. 
44 Id. at 6-7. 
45 See id. at 7 (stating that k’é measures is “the basic tenet of our culture that an individual voluntarily corrects errant 

conduct out of respect for others.”). 
46 AUSTIN, supra note 22, at 138-39.   
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mother’s or “born of” clan, the father’s (“born for”) clan, the maternal grandfather’s clan, and the 

paternal grandfather’s clan.  A Navajo will call individuals who claim one or more of his or her 

four basic clans as shí’k’éí (my relatives).47  Beyond introducing one’s four basic clans, however, 

the clan system is elegantly sophisticated and, in practice, can be daunting to learn for non-

Navajos—and Diné who have not been taught its nuances.48  Basic clan introductions can reveal 

much about a person.  This is because the concept of k’éí not only determines who is one’s relative, 

but regulates duties, responsibilities, and reciprocity among both relatives and non-relatives.49  

This includes clan relatives living far away or who have never met previously.   

While it may take time to learn, Navajos are expected to act in certain ways consistent with 

k’é—as the Johnson Court stressed—and to assume specific roles, toward clan relatives, again as 

part and parcel of maintaining the healthy and appropriate relationships necessary for hózhǫ.50  As 

just one example for illustrative purposes, all individuals who claim the same maternal grandfather 

and paternal grandfather clans are properly addressed as grandmother or grandfather, regardless 

of age or even generation.  Clan kinship also extends to non-biological members of extended 

families.  For example, an individual who falls in the maternal grandfather clan category, but is 

not a biological grandfather, will still be addressed as grandfather (shí’cheii), the same term used 

for a biological maternal grandfather.51   

Amid these and many other extended family relationships, the egalitarian principle inherent 

to k’é and k’éí nonetheless promotes group solidarity among equals: “Within a clan, every person 

                                                 
47 Id. at 140.   
48 There are approximately 210 Navajo clans.  Yazzie I, supra note 11, at 182.   
49 AUSTIN, supra note 22, at 145. 
50 See generally Rosenfelt & Buffington v. Johnson, No. SC-CV-34-08 (Navajo Oct. 21, 2011) (discussing k’é 

measures in an employment setting). 
51 AUSTIN, supra note 22, at 141. 
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is equal because rank, status, and power have no place among relatives.”52  That principle extends 

to children, who have the right to own property and make decisions regarding it; the right to speak 

on matters concerning them; and the equal opportunity to use community resources.53  Conversely, 

one of the worst insults that can be said about any Navajo person is that “He (or she) acts as if he 

(or she) has no relatives,” meaning he has forsaken his familial obligations and therefore lost his 

way in the world.54  

II. Practical Impact of Hózhǫ K’é and K’éí on Navajo Courts  

Applied to a formalized judicial setting, these three core principles—hózhǫ, k’é, and k’éí—

have profound implications on the day-to-day workings of the Navajo court system.  The modern 

Navajo judiciary functions within the framework of the Anglo-American adversarial system, a 

legacy model imposed by the United States on the Navajo people starting in the second half of the 

nineteenth century.  At first impression, Navajo courts may look and act like other state and local 

courts, and there are indeed many similarities.  Yet such structural appearances can be deceiving.  

At its core, today’s Navajo justice system is very much about doing justice according to Diné 

values rather than Anglo-American norms.   

A. Integrating Peacemaking into the Navajo Nation Courts 

Even during the heyday of federal command-and-control policies on the Reservation from 

the late nineteenth to mid-twentieth centuries, Diné Fundamental Law quietly endured even when 

vigorously suppressed by federal officials.55  Especially in matters involving families and children, 

                                                 
52 Yazzie I, supra note 11, at 182. 
53 AUSTIN, supra note 22, at 91-92. 
54 Id. at 87.  
55 See Chief Justice (Emeritus) Robert Yazzie, History of the Courts of the Navajo Nation: Prepared for the 

Orientation of the Judiciary committee of the Navajo Nation, JUDICIAL BRANCH OF THE NAVAJO NATION (Feb. 11, 

2003), http://www.navajocourts.org/history.htm [hereinafter Yazzie II].  A basic purpose of those early 

federal courts, and of the Code of Indian Offenses outlawing traditional spiritual and cultural practices, was to 

assimilate Native American people into mainstream American society, forcibly if necessary.  Id. 
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the federal Courts of Indian Offenses, as they were then known on Indian reservations (including 

the Navajo Reservation from 1883 to 1959), continued to do their business mostly in the Navajo 

language.56  The de facto rule of decision in many if not most of these cases was Diné Fundamental 

Law, rather than strict or literal interpretations of the applicable Code of Federal Regulations 

ostensibly required of such courts.   

For instance, in 1942 the United States Attorney for the District of Utah and the 

Supervisory Agent-in-Charge of the Utah Field Office of the Federal Bureau of Investigation were 

sent by the U.S. government to study the Navajo courts.57  Their report, which praises the work of 

Navajo judges, reveals that the judges used customary Diné court procedures and conducted 

hearings similar to traditional gatherings of Navajos at chapter meetings.58  Navajo judges’ goal, 

then and now, was to promote hózhǫ by and through the restoration of respectful and appropriate 

relationships between and among disputants—whether non-Indian federal supervisors realized it 

or not.59  

More recently, with the advent of tribal sovereignty and self-determination as official U.S. 

governmental policy beginning in the early 1970s, the Navajo Nation’s justice system has become 

progressively less Anglo-American and more closely orientated toward Diné Fundamental Law.  

The Navajo Judicial Branch, as codified in Title 7 (Courts and Procedure) of the Code, still 

superficially tracks Anglo-American judicial institutions in many respects.60  Nonetheless, the 

                                                 
56 “Chapters” are the local Navajo political subdivisions of tribal government.  There are currently 110 chapters on 

the Reservation.  See “Navajo Nation Chapters Organization,” http://navajochapters.org/ (last viewed April 24, 

2017).  Id.   
57 Id. 
58 Id. 
59 Id.  In 1959, the Navajo Nation Council officially abolished what had been the federal Courts of Indian Offenses 

and created what is today known as the Navajo Judicial Branch.  Id. 
60 See  NAVAJO NATION CODE ANN. tit. 7, § 201 (West 2009) (establishing a judicial branch similar to the United 

States Judicial Branch). 



FOR EDUCATIONAL USE ONLY:  

Forthcoming in South Dakota Law Review (Spring 2017), all rights reserved. 

 

15 

overriding purpose of Navajo courts, judges, and peacemakers is to protect, preserve, and restore 

hózhǫ as it is understood by Navajos.   

One manifestation of this back-to-the-future trend is the Navajo Peacemaking Program.61  

The program relies on a type of traditional dispute resolution that was formally integrated in the 

Navajo judiciary beginning in the early 1980s and has steadily expanded since.  Participation in 

peacemaking sessions is entirely voluntary and not limited to the parties to given dispute 

(anáhóót’í, that is, the problem caused by the “monsters” or naayéé), but often includes extended 

family members and anyone else adversely affected or harmed, including victims.  Peacemakers 

trained by the Navajo Peacemaker Program work with the participants to identify the anáhóót’í, 

talk through its origin and negative implications, apply Navajo Fundamental Law to resolve the 

problem, and fashion a solution restoring hózhǫ.  Navajo judges may then enforce such agreements 

as orders of the court.  As the Navajo Supreme Court has observed: 

The traditional system of resolving disputes lives on today as illustrated by the 

Peacemaking Program. . . . Peacemaking is premised upon participation by all those 

affected, including victims.  Furthermore, consensus of all of the participants is 

critical to resolution of the dispute, concern or issue.  With full voluntary 

participation (t’áá ałtso ałhíł ka’iijée’go) and consensus, a resolution is reached 

with all participants giving their sacred word (hazaad jidísingo) that they will abide 

by the decision.  The resolution (guided by Diné be beenahaz’áanii), in turn, is the 

basis for restoring harmony (bee hózhǫn náhodooleeł).  Hozhó is established if all 

who participated are committed to the agreement and consider it as the final 

agreement from which the parties can proceed to live in harmony again.  Finality is 

established when all participants agree that all of the concerns or issues have been 

comprehensively resolved in the agreement (ná bináheezláago bee t’áá łahjí ałgha’ 

deet’ą).62  

 

 More generally, the Navajo Peacemaking Program attests to the officially sanctioned 

revitalization and extension of Diné Fundamental Law into the Navajo Judicial Branch.  More 

                                                 
61 The Peacemaking Program is codified at NAVAJO NATION CODE ANN. tit. 7, § 409 (West 2009). 
62 Navajo Nation v. Kelly, No. SC-CR-04-05, slip op. at 6-7 (Navajo July 24, 2006).   
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recently, Navajo officials have likewise looked to Diné bi bee haz´áanii to inform and animate the 

familiar Anglo-American adversarial system of adjudication.   

B. Codifying Navajo Fundamental Law 

In 1991, the Navajo Nation Judicial Conference, representing all Navajo justices, judges, 

and professional staff, adopted the Navajo Nation Code of Judicial Conduct, expressly recognizing 

Diné bi bee haz´áanii, including the doctrines of hózhǫ, k’é, and k’éí, as the basis for administering 

the Nation’s justice system.63  In 2002, the Council—the legislative branch of government—voted 

to establish its own rule on the adoption of non-Navajo (Bilagáana) law: that when borrowing or 

assimilating non-Navajo law as a rule of decision, Navajo courts are required to interpret those 

laws in a manner consistent with Diné bi bee haz´áanii, and to reject any interpretation inconsistent 

with traditional Navajo beliefs and values.64   

The combined effect of these reforms has been revolutionary.  Today, Navajo judges no 

longer routinely default to state and federal case law to address new issues or resolve disputes.  

Instead, Navajo courts either avoid bilagáana law entirely or adopt classic Anglo-American legal 

doctrines and constructs only after reinterpreting them based on Diné Fundamental Law.65 

III. Children & Diné Fundamental Law 

Navajo laws and institutions concerning children have in recent years become more overtly 

focused on reflecting Diné bi bee haz´áanii substantively and procedurally, mirroring the overall 

                                                 
63 AUSTIN, supra note 22, at 94. 
64 AUSTIN, supra note 22, at 98-99. 
65 In Navajo Nation v. Rodriguez, to give just one example, the Navajo Supreme Court affirmed the application of 

Miranda v. Arizona, 384 U.S. 436 (1966), to custodial interrogation of criminal suspects by tribal law enforcement 

based on the Navajo Bill of Rights, NAVAJO NATION CODE ANN. tit. 1, § 8, interpreted according to Diné 

Fundamental Law.  Nation v. Rodriguez, 8 Navajo Rptr. 604, 477, 479 (Navajo 2004).  Rather than depend on what 

it called man-made law, the Rodriguez Court relied on “our Navajo principle of hazhó’ógo. . . .  [A] fundamental 

tenet informing us how we must approach each other as individuals.”  Id. at 479.  Sometimes translated as “freedom 

with responsibility,” hazho’ógo is integral to the three building blocks of hózhǫ k’é and k’éí discussed above.   
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trend toward a justice system that looks and feels more Navajo.  Yet at a more foundational level, 

Diné leaders are continuing what they have always done: Provide access to justice for their fellow 

citizens according to traditional Navajo standards.  The enactment in 2011 of the Áłchíní Bi 

Beehaz’áannii Act (the “Act” or “ABBA” as a Navajo acronym), and its corresponding Rules of 

Procedure, reflects this duality. 66  Before passing ABBA, the Council repealed its predecessor, 

the Navajo Children’s Code, in its entirety.67  Symbolically and practically, the Council eliminated 

a Children’s Code modeled largely on Anglo-American law and substituted it with a juvenile 

justice system more directly anchored in traditional Diné norms and values. 

A. ABBA: Replacing the Children’s Code 

Unlike its predecessor, the Navajo Children’s Code, ABBA draws directly from Diné 

Fundamental Law in proclaiming that all children, including the unborn, “occupy a place in Navajo 

society that can best be described as holy or sacred.”68  Consistent with that traditional belief, the 

Act recognizes that the Nation “has an obligation to act in an aggressive and culturally appropriate 

manner to protect its most vulnerable and precious resource.”69  The Findings and Purposes section 

of ABBA notes that the original Navajo Children’s Code did not address child custody, 

“dependency, children in need of supervision [(“CHINS”)], delinquency, termination of parental 

rights, [commitment of mentally ill or disabled children, authorization of the marriage of a minor, 

child emancipation, or] Indian Child Welfare Act” (“ICWA”) proceedings in the most culturally 

                                                 
66 NAVAJO NATION CODE ANN. tit. 9, §§ 1001-1504 (effective Jan. 2, 2012) (revised Feb. 6, 2014), 

http://www.navajocourts.org/NNC/Álchíní%20Beehaz’áannii%20Act%202011.pdf.  
67 Id. 
68 NAVAJO NATION CODE ANN. tit. 9, § 2(2), 

http://www.navajocourts.org/NNC/Álchíní%20Beehaz’áannii%20Act%202011.pdf.  
69 NAVAJO NATION CODE ANN. tit. 9, § 2(4), 

http://www.navajocourts.org/NNC/Álchíní%20Beehaz’áannii%20Act%202011.pdf.  
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respectful manner consistent with Diné Fundamental Law.70  In contrast to the repealed Children’s 

Code, ABBA expressly recognizes the primacy of the extended family (k’é and k’éí) in all these 

proceedings, along with the foundational importance of restoring familial relationships to hózhǫ 

with respect to matters involving children age seventeen or younger. 71   

B. Traditional Dispute Resolution 

The Act also eschews adversarial judicial proceedings in favor of Navajo Peacemaking and 

other traditional dispute-resolution processes.  For example, in situations where the Navajo 

Division of Social Services (the “Division”) has determined that child abuse or neglect does not 

warrant removal from the home, the Division—as well as the courts and the Peacemaking 

Program—are encouraged to refer matters to Áłchíní BáNdazhnit’á (Diné Family Group 

Conferencing).  These conferences provide a forum in which family members come together with 

professionals, under the Division’s guidance, to develop judicially enforceable plans in which 

families reassume primary responsibility for children’s safety and well-being.72  In practice, 

Family Group Conferences often include members of the extended family and clan as well as 

traditional or religious counselors and advisors.73   

Reliance on the Navajo Peacemaking Program is also central to effective compliance with 

                                                 
70 NAVAJO NATION CODE ANN. tit. 9, § 2(5), 

http://www.navajocourts.org/NNC/Álchíní%20Beehaz’áannii%20Act%202011.pdf. 
71 Note that the Act does allow the Navajo Nation Family Courts to assert jurisdiction until age 21 under certain 

circumstances.  NAVAJO NATION CODE ANN. tit. 9, § 1004(D)(1), 

http://www.navajocourts.org/NNC/Álchíní%20Beehaz’áannii%20Act%202011.pdf.  Courts may rely on this 

provision, for instance, in situations where a juvenile turns 18 during the course of the proceedings.  See generally In 

The Matter of a Certified Question from the Crownpoint Family Court and Concerning the Case of DD, Minor 

Child, No. SC-CV-50-07, (Navajo Mar. 10, 2010) (interpreting the former Navajo Children’s Code to hold that 

Family Court’s jurisdiction terminates when juveniles turn eighteen-years-old).   
72 NAVAJO NATION CODE ANN. tit. 9, § 1001(A), 

http://www.navajocourts.org/NNC/Álchíní%20Beehaz’áannii%20Act%202011.pdf. 
73 NAVAJO NATION CODE ANN. tit. 9, § 1002(T), 

http://www.navajocourts.org/NNC/Álchíní%20Beehaz’áannii%20Act%202011.pdf. 
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ABBA.  For instance, in Ashkii v. Kayenta Family Court,74 the Navajo Supreme Court rejected the 

Family Court’s practice of referring child custody actions to custody evaluators employed by the 

State of Arizona, holding that such matters are properly the province of Navajo Peacemaking and 

“there is no need for the family court to automatically defer to custody evaluation services in 

neighboring jurisdictions.”75  In Ashkii, the Court strongly reaffirmed: 

[T]he duty of our courts to use Diné traditional methods of informal dispute 

resolution whenever permissible to aid horizontal decisionmaking by the parties . . 

. by providing them with the necessary control, guidance, and authority to resolve 

their conflicts. . . . For centuries, before the advent of the modern adversarial system 

of litigation, this was the only dispute resolution used on our sovereign soil.  

Agreements as to child custody and visitation made by the parents themselves are 

in the best interest of the child and are often honored by the parents themselves 

without further litigation.76   

 

The customs and traditions of the Navajo people have the force of law, the Ashkii Court observed: 

“It is only in a situation where there is no tradition or custom that the Courts are authorized to 

apply state law.”77   

C. Termination of Parental Rights & ‘Customary Adoption’ 

Throughout the Act, its drafters link specific aspects of Navajo Fundamental Law to the 

substantive outcomes they aspire to achieve.  In addressing termination of parental rights, for 

instance, § 1401 opens with this “Philosophy”:   

Termination of parental rights is not the custom or tradition of the Navajo people.  

At times it is necessary to sever that parent-child relationship when it is in the 

child’s and families’ best interest.  Therefore, severance of the parent-child 

relationship can be sought as a last resort and after all other options, including 

customary adoptions, are considered by the party requesting the termination of the 

parent/child relationship.78 

 

                                                 
74 No. SC-CV-28-13 (Navajo Aug. 19, 2013). 
75 Id. at 5.   
76 Id. at 5-6 (internal citations omitted).   
77 Id. at 7 (citing Johnson v. Johnson, 3 Navajo Rptr. 9, 10-11 (Navajo 1980)).   
78 NAVAJO NATION CODE ANN. tit. 9, § 1401, 

http://www.navajocourts.org/NNC/Álchíní%20Beehaz’áannii%20Act%202011.pdf. 
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In James v. Window Rock Family Court,79 the Navajo Supreme Court considered whether Maurice 

James’ petition to adopt the recently born infant daughter of his aunt qualified as a “customary 

adoption” within the meaning of § 1401, where both birth parents consented in writing to their 

nephew’s adoption of their baby.80  Noting that the Act does not define the term, the Court relied 

on Diné Fundamental Law to hold that James could proceed with the adoption so long as the 

parental rights of the birth parents were not terminated.81  “In essence,” the Court reasoned, “the 

child gains parent(s) in a customary adoption, and does not lose the parents he or she already has, 

nor does the child lose his or her clan and clan relatives.”82   

The Family Court, which did not consider the customary adoption issue, had originally 

blocked James’ formal adoption petition on the grounds that the birth parents had not initially filed 

a Petition for Termination of Parental Rights, but later agreed to consider both requests in a 

consolidated proceeding.83  In contrast, the Navajo Supreme Court relied on § 1401 to interpret 

ABBA’s broader purpose: to terminate parental right only as a last resort so the child would know 

who her parents are.84  To carry out its ruling in James, the Court suggested the nephew and birth 

parents “may seek to formalize the primary and secondary parental responsibilities, ideally through 

peacemaking, before the [Family Court] issues a customary adoption order,” but did not require 

them to do so.85  The most important point, the Court stressed, is “that children have a right to 

continued contact with their clan relationships. . . . There is no doubt that even in adoptions, 

                                                 
79 No. SC-CV-06-12, 11 Am. Tribal Law 41 (Navajo Oct. 8, 2012).   
80 Id. at 43-45. 
81 Id. at 49. 
82 Id. 
83 Id. at 44. 
84 Id. at 48. 
85 Id. at 49. 
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continued meaningful contact with the clan family is protected, including parents and extended 

family.”86 

D. Custody & Visitation: ‘The rights reside with the child’ 

Like many states, Navajo law provides that courts should ordinarily consider a married 

man to be the presumptive father to all children born to the marriage.  In Sandoval v. John,87 the 

Navajo Supreme Court considered a grandmother’s request for guardianship and temporary 

custody of four minor children whose mother had died.88  Bevis Bahe John, who held himself out 

as the children’s biological father but had limited contact with them, including during a period of 

incarceration, consented to the guardianship but requested visitation rights.89  The Family Court 

denied John’s visitation partly on the grounds that paternity had not been established by genetic 

testing.90   

Declaring that the Family Court had abused its discretion, the Navajo Supreme Court 

reversed: “We have stated, [k]nowing one’s point of origination . . . is extremely important to the 

Navajo People, because only then will a person know which adoone’e (clan) and dine’e (people) 

the person is.”91  Only by preserving at least the possibility of visitation, the Court reasoned, could 

the children hope to know “who they are and their place within the world.”92  There was extensive 

non-scientific evidence in the record—including John’s statements in open court that he was the 

father—for the justices to have narrowed their ruling to whether the Family Court abused its 

discretion by requiring John to undergo biological paternity testing.93  The Navajo Supreme Court 

                                                 
86 Id. at 48-49. 
87 No. SC-CV-07-09, 10 Am. Tribal Law 57 (Navajo Aug. 17, 2011). 
88 Id. at 58. 
89 Id. at 58-60. 
90 Id. at 59. 
91 Id. at 61 (internal quotation and citations omitted).  
92 Id. at 62.   
93 Id. at 59. 
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instead broadly reaffirmed prior case law on three distinct points, each rooted in Diné Fundamental 

Law.94   

First, the Court noted that where the rights of children conflict with adults, “insofar as there 

are rights, they reside with the child.  Our courts will enforce the children’s rights in custody and 

. . . only incidentally provide for the rights of parents, where they are in harmony with those of the 

children.”95  Second, the Court equated the biological parents’ relationship to the child with those 

of other members of the extended family in accordance with k’é and k’éí:   

Due to the emphasis on extended family under Navajo Nation law, we find that 

custodial contests involving extended family require the same treatment [as those 

involving a nuclear family], whether or not visitation has been specifically 

requested.. . . . Taken together, the above cases emphasize the child’s right to 

relationships that maximize his or her access to parents, siblings, extended family, 

culture and people and further emphasize the treatment of family as a whole.  This 

is in accordance with our unique Diné law, where “our children are the most 

valuable gift of creation” to our clans and overall community.96 

 

Finally, while Sandoval was decided shortly before ABBA took effect, its emphasis on 

Diné Fundamental Law principles is striking for a third reason: its insistence that no Navajo man 

who holds himself out as a father, and whose children consider him to be a father, should be 

required to undergo scientific testing to determine paternity.97  “It is in the best interest of 

children,” the Navajo Supreme Court said,  

to have knowledge of their father and to be able to point to him as someone who 

desired to be their father without needless raising [sic] of questions of paternity that 

serve only to shake the stability of the family.  Our courts must ensure a child does 

not consider himself or herself wótashke’ (fatherless child).98   

 

                                                 
94 Id. at 64. 
95 Id. at 62 (internal quotation and citations omitted).  
96 Id. (internal quotations and citations omitted).   
97 Id. at 63. 
98 Id. 
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The potential effect of the Family Court’s insistence on genetic testing, the Court stressed, was to 

render the children fatherless.99 

The Navajo Supreme Court’s ruling in John relied heavily on its prior ruling in In re 

A.M.K.,100 whose mother was a citizen of the Navajo Nation and father was a non-Indian citizen 

of Canada.101  The facts were tragic.  “Married at the time of the child’s conception,” the parents 

“were separated by the time of her birth.”102  Two days before the child’s birth, the mother had 

filed for and obtained an emergency protection order against the father, Colin Wylie.103  The 

mother died during childbirth.104  Maternal grandparents Leo Kayaani and Bernice Mitchell, 

enrolled members of the Nation, sought guardianship and were initially awarded custody, but the 

Family Court later ordered the baby be returned to Wylie, who returned to Canada and did not 

provide visitation to the maternal grandparents.105   

After finding jurisdiction based on A.M.K.’s status as a Navajo citizen, the Navajo 

Supreme Court reversed and awarded custody to the grandparents—even though the child’s actual 

whereabouts were unknown at the time of the Court’s decision.106  The record developed by the 

Family Court indicated that Wylie, who had repeatedly sought illegal entry into the United States 

from Canada and had been deported, had never provided support to the mother or unborn child 

during the pregnancy.107  He had apparently treated the marriage as a sham for immigration 

compliance purposes.108  Citing Diné Fundamental Law, the Navajo Supreme Court held that the 

                                                 
99 Id.  
100 No. SC-CV-38-10, 9 Am. Tribal Law 191 (Navajo Oct. 8, 2010).   
101 Id. at 195. 
102 Id. 
103 Id. 
104 Id. 
105 Id. at 195-96. 
106 Id. at 202. 
107 Id. 
108 Id.   
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Family Court abused its discretion by awarding custody to a father who neglected his wife and 

unborn child: 

In our journey narratives, it is said that níłch’i (air or “breath of life”) enters the 

child at the moment of conception.  Níłch’i produces the movement (hiná), the life, 

and eventually the growth of the fetus.  When a traditional Navajo woman finds 

that she is pregnant, the expectant mother is said to relive the creation story as she 

prepares to bring forth into the world an earth boy or girl.  It is the parents’ belief 

that anything they think, say, or do will be heard by and affect the unborn child.  

The Blessing Way ceremony is performed for a woman both in pregnancy and 

delivery.  The child, even the unborn child, occupies a space in Navajo culture that 

can best be described as holy or sacred, although neither of these words conveys 

the child’s status accurately.  The child is awęę t’áá íídąą’hiná, alive at conception 

and develops perfectly in the care of the mother.  The umbilical cord, ííná bita’ 

nanít’í’, is the life line between the mother and unborn child.109 

 

Applying this traditional Navajo teaching to Wylie, the Navajo Supreme Court held that 

while Wylie was a non-Indian, he had nonetheless become an in-law (hádané) by marrying into 

his wife’s family and clan.110  Consequently, Wylie could not disregard his obligations to his wife 

and child in that matrilineal society that is Navajo.  In awarding custody to Wylie, the Family 

Court had relied on Wylie’s status as the birth father.111  It was legal error, according to the Navajo 

Supreme Court, for the Family Court judge to find: 

[T]hat the rights of the father are superior and all controlling unless there is a 

showing of abuse and neglect; in permitting the permanent and unconditional 

separation of the child from her sibling and relatives; and in abandoning any role 

over the well-being of a Navajo child removed from the reservation by her 

nonmember father simply because the father is living.112   

                                                 
109 Id. at 199 (citations omitted).  By “earth boy” or “earth girl,” the Court is referring to the concept of human 

beings, which in the Navajo language are called “earth surface people” (Nohookáá Diyin Dine’é).  Id. 
110 See id. at 200 (stating the lower court “then proceeded to ignore our established principles and applied ‘universal 

concepts’ or concepts used outside the Navajo Nation in state and federal courts.”). 
111 Id. 
112 Id.   
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There are times and circumstances, the Court concluded, when “a child’s interests to know her 

relatives and traditional culture might require that custody be awarded to someone other than the 

parent.”113  Since codified in part by ABBA, A.M.K. has come to stand for the proposition that 

Navajo law diverges markedly from the Anglo-American vision of the nuclear family: “Under 

Navajo law, parenthood is not a rights-based exclusive status.”114 

E. Older Juveniles & the Right to Speak  

Diné Fundamental Law, and the egalitarian principles undergirding it, may conflict with 

Anglo-American legal precepts by recognizing that children and teenagers may have more 

extensive legal rights, in some instances, at a comparatively younger age.  Traditionally, children 

are considered young men or young women when they reach puberty.  In In re M.C.,115 the Navajo 

Supreme Court explored this distinction in an opinion holding that older juveniles need not be 

represented by attorneys at detention hearings because they are capable of expressing themselves 

on their own, even though ABBA did not directly address the issue.116   

Part of the Court’s distinction in M.C. was practical.  Detention is strongly disfavored by 

Navajo, both culturally and because of the lack of available detention facilities for juveniles.  

Moreover, in contrast to preliminary hearings, where juveniles are required to be represented by 

counsel, detention proceedings require that parents, guardians, and custodians be notified of the 

hearing, so that “a child does not face a detention hearing alone.”117  Yet the Court also emphasized 

that when juveniles have reached puberty, “Young men and young women are able to speak to the 

court on the matter of further detention.  In other words, young people can express to the court 

                                                 
113 Id. at 201 (citing Goldtooth v. Goldtooth, 3 Navajo Rptr. 223, 227 (Navajo D. Ct. 1982)).   
114 Id. at 200. 
115 M.C. v. Greyeyes, No. SC-CV-16-12, 10 Am. Tribal Law 385 (Navajo July 12, 2012). 
116 Id. at 390-91. 
117 Id. at 390.   
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whether or not there is alternative placement available.”118  It remains to be seen whether the M.C. 

standard for juveniles’ self-awareness, addressed in the workplace context by the Court in Johnson, 

would apply to younger children.  But the case’s strong reliance on the traditional concept that 

individuals must be personally accountable for their actions, consistent with k’é and k’éí, accords 

with ABBA’s overarching strategy of using Diné Fundamental Law to strengthen children and 

family relationships.   

IV. Conclusion 

The continuing vitality of Diné Fundamental Law in shaping and guiding familial 

relationships on the Navajo Nation offers important insights to other communities committed to 

strengthening their own justice systems based on culturally appropriate norms and values.  The 

Nation’s determined measures to implement the Áłchíní Bi Beehaz’áannii Act since 2012 is just 

one aspect of the Navajo people’s continuing journey to govern primarily according to traditional 

Diné principles, instead of continuing to accept Anglo-American laws and institutions imposed on 

them for well over a century without their effective consent.  Throughout the era of direct federal 

supervision spanning from the Treaty of 1868 until 1959, when Navajo leaders (or naa’táa’nii) 

asserted control over their own judiciary with the de facto backing of the United States Supreme 

Court, Navajos have often strived to make their courts less Anglo-American and more Navajo.119  

The result today is a hybrid system: not a wholesale rejection of the basic framework of Anglo-

American norms and values, but rather an insistence that the system operate to preserve and 

promote Navajo principles of justice.  As the Navajo Supreme Court itself has observed: “Through 

                                                 
118 Id. at 391.   
119 Treaty with the Navaho, Navajo Nation-U.S., June 1, 1868, 15 Stat. 667; Williams v. Lee, 358 U.S. 217, 219 

(1959) (citing Utah & N. Ry. Co. v. Fisher, 116 U.S. 28 (1885)) (recognizing, in a case interpreting the Navajo 

Treaty of 1868, “the right of reservation Indians to make their own laws and be ruled by them”). 
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time, our traditional form of participatory democracy has given way to non-Navajo formality; this 

flexibility is necessary to accommodate the ever-changing face of Navajo governance and its 

attendant complexities.”120 

The Navajo justice system, including its treatment of children and families, is by no means 

perfect.  Most seriously, the Navajo Judiciary, including the Family Courts and the Peacemaking 

Program, suffer from a chronic lack of funding that sometimes hampers the quality and quantity 

of justice available on the Reservation.  Frankly acknowledging this reality, too, is a theme of 

many reported Navajo judicial decisions.  In A.M.K, for instance, the Navajo Supreme Court noted 

that the Family Court had initially dismissed the case nearly one year after the grandparents had 

sought emergency custody of the child.121  Meanwhile her father removed the little girl from the 

United States “to whereabouts unknown.”122  Beyond scolding the Family Court for permitting 

such delays, there was little if anything the Supreme Court could do to make practical amends to 

A.M.K or her grandparents.  Unfortunately, it is often the rule, not the exception, that many Navajo 

judicial proceedings, including matters involving juveniles, can be delayed significantly due to 

inadequate staffing and operational support.  Two structural deficiencies—a limited tribal tax base 

and scarce federal grant funding—mean that the fast-growing Navajo population places enormous 

demands on a trial court system that routinely handles more than 50,000 criminal and civil cases 

per year in one of the most economically impoverished areas of the United States.123   

Despite the often harsh realities of deficient funding sources, however, the Navajo justice 

system still manages to deliver an extraordinary range of culturally appropriate services to adults 

                                                 
120 Judy v. White, 8 Nav. Rptr. 510, 5 Am. Tribal Law 418, 425 (Navajo Aug. 2, 2004).  
121 In re A.M.K., No. SC-CV-38-10, 9 Am. Tribal Law 191 (Navajo Oct. 8, 2010).   
122 Id. at 203.  
123 NAVAJO JUDICIAL BRANCH, NAVAJO  COURTS & PEACEMAKING IN THE NAVAJO NATION: A PUBLIC GUIDE 

(2013), http://www.navajocourts.org/publicguide.htm.  
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and juveniles, including to numerous geographically remote and isolated areas.  It is manifestly 

clear that there has never been a time—going back to the Treaty of 1868—when the Navajo 

Nation’s government has been funded at a level comparable with surrounding off-Reservation 

communities.  What is most remarkable is how much the Nation manages to achieve with the 

limited resources it has.   

This was true at the dawn of the Navajo judiciary itself.  In his inaugural address to what 

was then called the Navajo Tribal Council in January 1959—the same year the Nation wrested 

direct control of its judiciary from the U.S. government—newly elected Tribal Chairman Paul 

Jones contrasted the Nation’s desire to increase law enforcement with severe funding shortfalls in 

numerous areas, including public school education for children.124  Basic educational access had 

been a serious issue ever since the United States government failed to deliver on the schools and 

teachers it promised to provide in the Treaty.125  The problem persisted well into the twentieth 

century.  In his address, Chairman Jones noted that of approximately 28,000 Navajo children of 

elementary and secondary school age, between 7,000 and 8,000 could not be accommodated in 

any boarding or day school; many would become adults without any classroom instruction at all.126   

“Every year lost works unfavorable hardship on Navajo children,” Jones told the Council, 

“[t]hey cannot recapture that year.”127 

Looking to the future, however, the Chairman remained optimistic: 

                                                 
124  
125 In Article VI of the Treaty, the United States government committed itself to “the necessity of education” and 

promised that “for every thirty children between [ages six and sixteen-years-old] who can be induced or compelled 

to attend school, a house shall be provided, and a teacher competent to teach the elementary branches of an English 

education shall be furnished, who will reside among said Indians, and faithfully discharge his or her duties as a 

teacher.” Treaty with the Navaho, Navajo Nation-U.S. art. 6, June 1, 1868, 15 Stat. 667. 
126  
127 Paul Jones, Paul Jones, January 1959, in FOR OUR NAVAJO PEOPLE: DINÉ LETTERS, SPEECHES AND PETITIONS, 

1900-1960 253, 257 (Peter Iverson and Monty Roessel eds., 2002). 
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Our purpose is and ought to be to make secure the legal right of the tribe to govern 

itself within the scope of the regulations of the United States, to control all of the 

business activities on the Reservation, and to administer the affairs of the Navajo 

people according to our notion of propriety rather than theirs[.]128 

 

Today, at a time in U.S. history when many states and local governments are experiencing 

substantial governmental budget shortfalls and other fiscal challenges, the resilience of the Navajo 

people never fails to inspire.  Yet the Nation’s experience is also profoundly practical.  Other 

jurisdictions can learn a great deal from how the Navajo Nation prioritizes juvenile justice and 

child protection, and how its leaders consciously seek to refine a system that reflects culturally 

appropriate norms and values.  Many courts across the United States and throughout the world are 

experimenting with various juvenile diversion programs, alternative sentencing approaches, and 

various other initiatives designed either at avoiding adversarial justice systems or mitigating their 

effects.  The Navajo Nation’s recent experience with the Áłchíní Bi Beehaz’áannii Act attests that 

even when faced with insufficient government funding and other practical obstacles, judges and 

policymakers may still accomplish great things by modeling juvenile justice systems to more 

accurately reflect the needs of the citizens they serve. 
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and Congress on criminal justice and public safety improvements to all 567 federally recognized 
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ii Tribal Court Advocate trainee, DNA People’s Legal Services, Tuba City (Navajo Nation), 
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128 Id. at 258. 
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grandfathers are Biih Bitoodnii Diné'é (Deer Water People Clan), and her paternal grandfathers 

Náádááłgáí Nánesht'ezhí Táábááhí Diné'é (Zuni Edge Water People Clan).  Ms. Goldtooth grew 

up on the Navajo Nation and is originally from the Bodaway/Gap area along the East Rim of the 

Grand Canyon, where her maternal grandmothers still herd sheep, cows, and horses.  “DNA” is 

an acronym for the Navajo phrase Dinébe’iiná Náhiiłna be Agha’diit’ahii, which means 

“attorneys who work for the economic revitalization of the People.”  
 


