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I. INTRODUCTION 

Foster youth face innumerable hurdles as they attempt to participate in the activities which are 
traditionally associated with teenage years, such as learning to drive.  Driving a vehicle is a route to 
independence and ultimately self-sufficiency for youth, especially for youth living in rural communities 
where there is limited access to any public transportation.  Young people are expected to obtain 
employment as part of their transition plan to independence, and transportation is necessary to get to 
and from work.  Yet youth in rural areas need private modes of transportation to get to work.  The 
privilege of driving is too often elusive for foster youth.  Foster youth meet challenges each step of the 
way - when applying for their permit; enrolling in driver’s education programs; participating in 
supervised driving; purchasing cars; and obtaining car insurance. 

Fortunately, recent passage of federal and state laws has helped to tear down some of these 
obstacles. However, there is a long way to go to level the playing field for foster youth to obtain a 
driver’s license compared to their non-foster youth peers.  The federal Fostering Connections Act of 
2008 has pushed states to allow youth to remain in care up to age 21, with the goal of improving life 
outcomes for foster youth.  By allowing youth to remain in care longer, the government hopes to 
expand opportunities for youth to learn critical independent living skills before the youth move out on 
their own.  Historically youth aged out of the foster care at age 18, so having older youth in the foster 
care system is still a recent development.  Many new policies and laws still need to be developed to 
address some of the legal issues related to having adult-aged youth in the child welfare system.  With 
the extension of foster care up to age 21, there are likely to be more youth involved in the foster care 
system who are pursuing driving privileges.  

In 2014, Congress passed the federal “Preventing Sex Trafficking and Strengthening Families 
Act.”  An important provision of this Act is the section on “Supporting Normalcy for Youth in Care.”  This 
law represents the first time the federal government has attempted to define what “normalcy” should 
be for foster youth, by signaling that foster youth should have similar life experiences as their friends 
who are not part of the child welfare system. This law represents a significant culture shift, as previously 
foster youth were often denied opportunities or needed to seek permission of the court to participate in 
typical teenage activities, such as sleepovers with friends and driving cars.  The federal law addresses 
the discrepant experiences for foster youth by creating a “reasonable and prudent parent standard” 
(hereinafter referred to as RPP standard).2 First the law defines what is “developmentally-appropriate” 

                                                           
2 P.L. No. 111  SUPPORTING NORMALCY FOR CHILDREN IN FOSTER CARE 

(1)  Section 475 (42 U.S.C. 675), as amended by section 101(b) of this Act, is amended by adding at 
the end the following: 

“(10)(A)  The term `reasonable and prudent parent standard' means the standard 
characterized by careful and sensible parental decisions that maintain the health, safety, and 
best interests of a child while at the same time encouraging the emotional and developmental 
growth of the child, that a caregiver shall use when determining whether to allow a child in 
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as “activities that are generally accepted as suitable for children of the same chronological age or level 
of maturity, based on the development of cognitive, emotional, physical, and behavioral capacities that 
are typical for an age group3.” Then the law requires states to create an RPP standard, so that caregivers 
can approve youth participation in developmentally appropriate activities without needing the court or 
an agency’s approval.  

The RPP standard was created to provide guidance to caregivers on making day-to-day decisions 
regarding youth participation in activities, i.e. attending a friend’s sleepover, driving in a car with a 
friend, etc. When raising any teenager, a caregiving adult should approve (or not approve) participation 
in activities that may involve risk yet allow the youth to experience opportunities that are appropriate 
for his/her stage of development.  A prime example is the age appropriate activity of learning to drive a 
vehicle. 

Child welfare agencies are required to support the RPP standard by providing training for care 
providers. Additionally, agencies will need to provide reimbursement or services to allow foster youth to 
participate in driver’s education programs. Despite the passage of the Fostering Connections Act and the 
Strengthening Families Act, many caregivers still restrict activities of foster youth related to driving. 
Based on a variety of concerns, foster care providers may still be hesitant to allow their foster youth to 
drive their personal vehicles and are hesitant to add foster youth to their car insurance policies. 
Congregate care facilities, often do not have vehicles available to allow for supervised driving of foster 
youth or programming to make drivers education easily accessible for foster youth.   

Pursuant to federal laws, child welfare agencies and state governments must take all necessary 
steps to normalize life experiences for foster youth, including learning to drive, and encourage youth to 
remain in care until they are adequately prepared for independence.  Research has demonstrated that 
youth who chose to remain in care beyond age 18 have better life results.4 As a result of state and 
federal law changes since 2008, more youth may be likely to stay in care past age 18.  Yet, given the 
breadth of this culture shift in foster care, child welfare agencies (both governmental and private) 
continue to need to provide education: on what normalcy experiences include, what funding sources are 
available to provide such experiences, insurance options available to foster youth, and better 
understanding of legal liability concerns. 

 

 

 

                                                           
foster care under the responsibility of the State to participate in extracurricular, enrichment, 
cultural, and social activities. 

 
3 42 U.S.C. 675 (11)(A) 
4 “Does Extending Foster Care beyond Age 18 Promote Postsecondary Educational Attainment?” by Amy Dworsky, 
Chapin Hall at the University of Chicago and Mark Courtney, Partners for Our Children at the University of 
Washington, March 2010. 
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II. BECOMING A DRIVER: DRIVERS EDUCATION PROGRAMS AND LICENSING 

 Foster youth often experience obstacles in obtaining their driver’s permits and licenses. Simple 
steps, such as having a parent or guardian sign the application, or producing a birth certificate, may 
present unique challenges.  When completing an application form for a permit or license, often the 
applicant needs a co-signer to verify the information on the application, and/or to assume responsibility 
for the new driver. Non-foster youth typically have a parent sign these forms, whereas foster youth 
frequently need a non-parent to sign the forms. The appendix to this paper highlights the various state 
requirements for drivers permits and driver licensing laws. Some states attach liability and assumption 
of responsibility for accidents to the individual signing the forms, which would most likely deter non-
relative adults from co-signing the application.   
 

Prospective drivers also need licensed drivers to provide behind-the-wheel driving training. If 
the foster parent or care provider is not willing to provide training, the foster youth would have to 
privately pay for drivers education programs. As more public schools eliminate driver’s education 
programs,5 all youth have the added cost of paying for drivers’ education programs.  “In more than half 
the states, minors who want a license must take driver's education from a certified instructor. High 
schools started rolling back driver's education in the 1980s. The more recent cutbacks have been 
driven by school funding shortages, and the trend might be accelerating because of the downturn in 
the economy.”6  Too often, foster parents are unwilling to provide the requisite behind-the-wheel 
training which creates an additional obstacle in the road for foster youth.  Congregate care facilities 
(such as group homes) often do not have vehicles available for youth to practice their driving skills.   
 

  

 

                                                           
5 http://www.nbcnews.com/id/34483262/ns/us_news-education/t/some-schools-drop-drivers-ed-cut-
costs/#.WzqAZFVKh0w , 12/18/2009 
6 Peter Kissinger, president and CEO of the AAA Foundation for Traffic Safety, Associated Press 
article, December 2009.  

http://www.nbcnews.com/id/34483262/ns/us_news-education/t/some-schools-drop-drivers-ed-cut-costs/#.WzqAZFVKh0w
http://www.nbcnews.com/id/34483262/ns/us_news-education/t/some-schools-drop-drivers-ed-cut-costs/#.WzqAZFVKh0w
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III. INSURANCE 

One expensive concern for young drivers is obtaining automobile insurance. Car insurance for a 
young driver is usually less expensive if the youth can be added to a pre-existing family insurance plan. 
However, foster youth often must purchase car insurance individually at higher price if they cannot be 
added to a family insurance plan.  If a foster youth is independently purchasing insurance, and under 18, 
they may have difficulties contracting with some insurance companies.  

 
Contracting with a Minor: 
As general rule, children under age of majority do not have the legal capacity to bind themselves 

absolutely to a contract. A child under age eighteen has the right to void a contract which a child 
entered. The opportunity to void a contract is conferred by law for protection for minors, against 
improvidence or overreaching of adults.7 The public policy rationale for voidable contracts was 
developed to discourage adults from contracting with children who are in an unfair bargaining position. 
However, the privilege of this “infancy doctrine”8 (or the youth’s ability to void a contract) does not 
enable youth to escape liability in all cases. A well-established exception to this rule is that a child will 
remain liable for a purchase of items which are necessaries.  No bright line rule exists to define what is a 
“necessary.” Case law indicates that the necessity exception to the infancy doctrine of contract law does 
not apply consistently to the purchase of automobile insurance.  Courts have made exceptions to this 
rule, for example in the Pennsylvania lower court case of State Farm Mut. Auto. Ins. Co. v. Skivington.9  
However, the State Farm case does not provide a solid legal precedent and merely presents an example 
of how the court might reason that car insurance would be considered a necessary when it is purchased 
by a minor.  

 
 Expense: 
In most states, drivers do not need to be added to insurance policies when driving with a 

driver’s permit.  At the time of licensing, licensed drivers should be added to the car insurance policies.  
Automobile insurance is available to insure a car, not a driver. “Auto insurance companies use many 
factors to set the cost to insure a car.”10 When any individual purchases insurance, the individual’s 
insurance costs are developed based on variable factors such as age, credit history, driving records, level 
of education, etc. These variables impact an individual’s insurance rates based on risk tolerance of the 
insurance companies.  Based on these variables, younger drivers necessarily have higher exposure to 
risk and consequently higher rates.  

 
Cost Reimbursement 

 Foster parents are understandably concerned that by adding a foster youth to their policy, that 
their rates will be higher indefinitely. However, the high rates are not indefinite and could be reduced if 
the foster youth leaves the home care or after a period with a unblemished driving record by the youth.  

                                                           
7 12 A.L.R.3d 1174 (1967). 
8 Dodson v. Shrader, 824 S.W.2d 545,547 (Tenn. 1992) 
9State Farm Mut. Auto. Ins. Co. v. Skivington, 28 Pa. D. & C. 4th 358 (1996) 
10 https://www.doughroller.net/insurance/25-factors-that-affect-auto-insurance-premiums/ 
 

https://www.doughroller.net/insurance/25-factors-that-affect-auto-insurance-premiums/
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If a foster parent or care provider were to pay for the car insurance costs of a foster youth, the provider 
should be reimbursed.  A local child welfare governmental entity could theoretically reimburse this 
expense to the providers with funding from their budget received from the state government.  The local 
government entity has legal care and responsibility for the youth in their foster care system and should 
reimburse expenses IF there are funds in the budget to cover the expense and IF the governmental 
entity provides the funding consistently to any eligible youth.  

 Could the state and county governments use federal funds to reimburse such an expense?  Title 
IV-E of the Social Security Act provides federal funding to provide safe and stable out-of-home care for 
children11.  The federal funding has very specific eligibility requirements. Reimbursable expenses of 
foster care maintenance payments are to cover the cost of food, clothing, shelter, supervision, personal 
incidentals, liability insurance with respect to a child, and reasonable travel for a child's visitation with 
family, or other caretakers, etc.12  To have car insurance costs reimbursed using Title IV-E funds, a 
determination would need to be made to see if the expense is “Title IV eligible.” To determine Title IV-E 
eligibility, the following factors are considered:  child must be in an out‐of‐home placements; child must 
have been removed from families that are considered financially needy (family’s neediness is based on 
measures in place in 1996 under the Aid to Families with Dependent Children program); child must have 
entered care through a judicial determination or voluntary placement; and must be in licensed or 
approved foster care placements.13  Although a youth may meet the eligibility criteria for use of Title IV-
E federal funding, coverage of car insurance is not an enumerated expense to be covered with this 
funding source.  Another funding source could be the federal Chafee Foster Care Program, which offers 
funding to help current and former foster youth achieve self-sufficiency.  Unlike the Title IV-E programs, 
the Chafee program operates as a capped entitlement, with only a designated amount of funds available 
for what are referred to as independent living funds.14 Some states have chosen to use Chafee funds to 
pay for car insurance.15 Furthermore, some states use state dollars to reimburse this expense. 

Options Available: 
The state of Florida, among a few other states, has created an excellent way to assist in the 

funding of car insurance for foster youth. In 2014, the state of Florida passed the “Keys to Independence 
Act,” which focused on youth in licensed foster care between the ages of 15 and 21.16 The Act created a 
temporary pilot program to reimburse youth and caregivers for the costs associated with driver’s 
education, costs related to getting a driver’s license as well as motor vehicle insurance.  Since the 
inception of the program, the number of foster youths with licenses has tripled. On May 1, 2017, the 
Governor approved the program to become permanent.17 Surprisingly, since the program’s inception, 
only .01% of car insurance policy owners have filed claims with the insurance providers – all four claims 

                                                           
11 “Title IV-E Foster Care,” Children’s Bureau, Office of Administration for Children and Families, May 2012. 
12 45 CFR 1355.20(a) 
13 “A Primer on Title IV-E Funding for Child Welfare,” Child Trends, Copyright 2016 by Child Trends, Inc. Publication 
#2016-04  
14 Ibid. 
15 “Improving Outcomes for Older Youth: What Judges and Attorneys Need to Know,” Kathleen McNaught, & 
Lauren Onkeles, United States Department of Health and Human Services, 2004.  
16 http://www.keystoindependencefl.org  
17 Senate Bill 60, 2017  https://www.flsenate.gov/Session/Bill/2017/00060  

http://www.keystoindependencefl.org/
https://www.flsenate.gov/Session/Bill/2017/00060
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filed were single car parking lot incidents. 18 Florida’s program has proven to be successful in assisting 
with foster youth being able to drive, and furthermore has demonstrated that the foster youth 
population is not necessarily a high-risk group to insure.  Part of the program includes funding for 
outreach and education, as increasing awareness of these issues is so critical to addressing the obstacles 
for foster youth.  

 

 

IV. LIABILTY 

 Perhaps the biggest obstacle to foster youth having normal teenage driving experiences is 
organizational concerns about liability, and who would be fiscally responsible if the youth was involved 
in an automobile accident. Administrators of government agencies are concerned about lawsuits and 
being liable for foster youths’ actions; foster parents are concerned about their own individual liability, 
as are other non-profit child welfare organizations serving foster youth. Any individual or organization 
can be sued, however the focus should be on whether law suits will succeed. The following analysis will 
address various legal theories of liability to address the different parties’ liability. 

A. Adult Signing the License or Permit Application Form 

States require that a minor youth have a parent or guardian sign their driver’s permit application 
form.   Out of the 50 states, 23 states simply require the parent or guardian to provide consent and 
verify the content of the application. The other 27 states’ applications assign legal and/or financial 
liability to the signer of the application in the event the minor driver causes harm while driving.  To 
provide an example, Pennsylvania’s permit application form does not include language about liability, 
nor does the state statutes assign joint and several liability to the adult application signer. See this 
report’s Appendix, which is a chart describing the current license / permit requirements by state.   

  
B. Foster Parent / Caregiver 

To establish the liability of a foster parent for youth’s automobile accident, there are different legal 
theories of liability which could be applied which are described below. 

i. Negligence Per Se Theory 
The Hornbook on Torts describes this legal theory as: “the negligence per se rule holds 
that a violation of statute is negligence in itself if the statutory violation causes the type 
of harm the statute was intended to protect.” 19 Any law designed to protect certain 
classes of people gives rise to a claim of negligence per se.  Negligence per se requires 

                                                           
18 Florida Department of Children and Families, Keys to Independence Annual Report, June 2016, and based on 
phone conversation with program staff, September 2018, 
https://www.dcf.state.fl.us/programs/childwelfare/docs/2016LMRs/Keys%20to%20Independence%20Annual%20
Report.pdf  
19 Hornbook on Torts, Second Edition, Dodd, Hayden, Bublick, Copyright 2000, p. 243. 

https://www.dcf.state.fl.us/programs/childwelfare/docs/2016LMRs/Keys%20to%20Independence%20Annual%20Report.pdf
https://www.dcf.state.fl.us/programs/childwelfare/docs/2016LMRs/Keys%20to%20Independence%20Annual%20Report.pdf
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that: there was law created to protect a class of individuals; that there was a violation of 
that law; and that the person harmed was a person within the class of individuals that 
the law was meant to protect.  For example, a driver who is driving above the speed 
limit, who hits a pedestrian, is a case giving rise to claim of negligence per se.  
Attributing liability to a foster parent or governmental agency based on the rule of 
negligence per se would be difficult, as an accident caused by a foster youth’s violation 
of a law would be the responsibility of the individual violating the law.   
 

ii. Negligent Entrustment Theory 
 
The Hornbook on Torts describes negligent entrustment as a legal ground for imposing a 
duty on one person to protect a second person from harm created by a third person, 
because that a person stands in a special relationship to the dangerous person and can 
control that person or limit their capacity for harm. 20  An example of this theory would 
be that a passenger in a vehicle, perceiving that the driver is dangerously intoxicated, 
owes no duty to any other person than himself to persuade the driver to stop driving.21  
However, certain relationships establish a right and duty to control dangerous persons, 
which in turn requires a person to exercise reasonable care. 22  The Restatement of Torts 
recognizes that a parent may be expected to exercise control over his/her minor 
children.23  However, courts have been reluctant to impose liability upon parents for the 
torts of their children, even when parents knew their child was dangerous and parents 
could have taken steps to prevent harm.24  Given parental knowledge of a specific 
propensity and imminent danger, parents may be liable for negligence in failing to 
control the child or warn victims.25  The typical case of negligent entrustment involves 
an automobile loan to a person whom the defendant knows or should have known is 
apt to use it in a dangerous way because of age or inexperience, character or 
intoxication. 26   
 
To establish a case of the doctrine of negligent entrustment, each state may require 
different elements to be met to prove negligent entrustment under state law.  For 
example, Arizona’s case law describes the six elements as: 1) foster parent owns or 
controls the vehicle; 2) foster parent must have given youth permission to operate 
vehicle; 3) foster youth must be incompetent to operate vehicle; 4) foster parent knew 
or should have known foster youth was incompetent to operate vehicle; 5) foster youth 

                                                           
20 Ibid, at p. 651, 
21 Ibid, citing caselaw Martinson v. Cagle, 454 so. 2d 1099 (La. App. 2004). 
22 Ibid.  
23 Restatement Second of Torts §316. 
24 Hornbook on Torts, p. 652. 
25 Wood v. Groh, 269 Kan. 420, 7 P. 3d 1163 (2000).  
26 Ibid p. 654.  
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and / or foster parent’s negligence must be proximate cause of accident; and 6) accident 
must have caused damage.27   
 
Slight differences in the definition of negligent entrustment vary by jurisdiction. Below 
are descriptions of six factors which are common in the establishment of a negligent 
entrustment case.  
 

FACTOR: Ownership & Control 
Ownership and control are defined as the person who has the legal title, who paid for 
vehicle, who insures the vehicle, who pays for vehicle’s fuel, who maintains the vehicle, 
who has possession of keys, or if the person can restrict youth’s access to keys. 
A foster youth using the foster parent’s vehicle would satisfy this element. To avoid 
liability for foster parents under this factor of negligent entrustment, foster parents 
could develop a way to limit foster youth’s access to their car keys (requiring permission 
before use).  Another way to avoid liability under this factor is to have the foster parent 
insist that a foster youth would only be allowed to drive their own the car and obtain 
their own insurance. 
 

FACTOR:  Permission to Operate Vehicle 
Generally, an entrustment requires that the person in control of the vehicle transfers 
the power to operate the vehicle to another individual. Jurisdictions vary widely on what 
constitutes “permission.” Some jurisdictions only require that vehicle owner has left 
keys in place accessible for taking, however there are cases establishing permission in 
situations when a child stole a parents’ car.  A foster parent who owns and maintains a 
car, should develop a system to strictly control access to the car.  
 

FACTOR:  Incompetent to Operate Vehicle 
Jurisdictions vary widely on what constitutes incompetence to operate a vehicle. A 
driver’s young age and inexperience with driving would presumably establish 
incompetence. However, no case law was found that established incompetence factor 
for a negligent entrustment action based solely on age and inexperience alone.  Most 
jurisdictions require that the driver’s past driving record must demonstrate the driver to 
be reckless. Foster parents should enforce youth drivers to follow the state’s graduated 
driver’s license (GDL) program. If a foster youth adheres to GDL and has no previous 
driving violations or accidents, a negligent entrustment claim should fail on this 
element.  
 

FACTOR: Knowledge of Incompetence  
To satisfy this element, foster parents would have to know of youth’s prior driving 
record or should have known of prior record. Should foster parents become aware of a 

                                                           
27 Acuna v. Kroack, 128 P.3d 221, 2006. 



    
        
  

 

October 2018 Page 11 
 

 
Center on Children and the Law  
  
 

youth’s prior driving record, prior to the youth coming under their care and control?  
Generally, under federal law 18 U.S. Code §2721, a state department of motor vehicles 
shall not knowingly disclose personal information in connection with an individual’s 
driving record.  However pursuant to 18 U.S. Code §2721(b)(1), personal information 
can be disclosed to any government agency, including any court or law enforcement 
agency, in carrying out its functions on behalf of a Federal, State, or local agency.28 This 
raises the question of whether child welfare agencies could or should obtain 
information about the youth’s driving record and then provide that record to the foster 
parent. From a child advocate’s perspective, this approach raises some concerns about a 
child’s right to privacy.   
 

FACTOR:  Negligence  
To meet this factor, a claimant must demonstrate youth’s negligence. To prove 
negligence, there are the following elements: the defendant owed the plaintiff a duty to 
exercise some degree of care for plaintiff’s safety; defendant breached duty by 
unreasonable conduct; defendant’s conduct in fact caused harm to plaintiff; and the 
existence and amount of damages based on actual harm such as physical injury to 
person or property.29  For example, if a foster youth is involved in car accident, but the 
accident was because the other driver ran a red light, a claim would fail on this 
particular element because it was not the fault of the foster youth. To avoid liability 
under this factor, a foster youth should be properly educated before accepting fault at 
the scene of an accident, unless circumstances necessitate.   
 

FACTOR: Damage 
Most jurisdictions require there to be damage beyond property damage to sustain a 
negligent entrustment claim, however not all jurisdictions.  
 

iii. Vicarious Liability Theory: 
 
The Hornbook on Torts describes vicarious liability as the “liability for the tort of another 
person. Such liability is an important exception to the usual rule that each person is 
accountable for his/her own legal fault.  The most common kind of vicarious liability is 
based upon the principle of respondeat superior.” 30 Under respondeat superior 
principle, employers are generally jointly and severally liable along with tortfeasor 

                                                           
28 An example from Pennsylvania is this form which requires an individual to authorize release of records, 
http://www.dot.state.pa.us/Public/DVSPubsForms/BDL/BDL%20Form/DL-503.pdf . However, Pennsylvania law 42 
Pa.C.S.A. §6308 allows inspection of records when child is charged with delinquency the court orders in 
the interest of the child that the records which are not open to the public be disclosed to public under 
certain circumstances.  
29 Hornbook on Torts, p. 198. 
30 Hornbook on Torts, p. 743. 

http://www.dot.state.pa.us/Public/DVSPubsForms/BDL/BDL%20Form/DL-503.pdf
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employee for torts of employees committed within scope of employment.31  The 
respondeat superior claim is commonly used in employer –employee relationships, and 
less commonly but occasionally used in parent-child relationships.  

Most states32 rely on common law respondeat superior for vehicle ownership liability, or 
negligent entrustment for vehicle ownership liability.  Montana law makes clear that 
negligent entrustment is the “stand alone” method of imputing negligence from a child 
to a parent.  For liability to be impose, the parent must: (1) know that he or she can 
control the child; (2) the parent understands the necessity for doing so; and (3) the 
parent's failure to exercise reasonable care sunder these circumstances creates an 
unreasonable risk of harm to a third person. Negligent entrustment requires more than 
simply allowing a young person to operate a vehicle.33  Nevada is unique in that the law 
provides that insurance coverage is absolute, even if the insured violates or voids the 
policy by his or her conduct.34  The vehicle codes vary from state to state, either 
allowing or barring claims of respondeat superior derivative liability against the parents 
of teenage drivers.  

 

Additional consideration: Would foster parents be able to claim immunity under the 
federal Volunteer Protection Act (VPA) of 1997? 

This federal law was created to provide protection for volunteers from tort 
liability when they are acting on behalf of non-profit or government entities, similar to 
other Good Samaritan Laws.  Question yet to be determined by courts, is whether a 
foster parent would meet the definition of volunteer? Pursuant to 42 U.S.C. §14505(6), 
a “volunteer” is defined under this federal law as an individual performing services for a 
non-profit organization or governmental entity who does not receive compensation 
other than reasonable reimbursement for expenses incurred. This researcher was 
unable to find any litigated case law which addresses whether a foster parent will or will 
not meet this definition. A legal argument could be made that foster parent payments 
are reimbursement for expenses. Well documented social science research shows that 
foster parents spend more than they receive for reimbursement of expenses. Board 
rates are calculated to address the cost of raising a child and foster care payments / 
reimbursements are non-taxable income. If a foster parent is covered under this act, 
then it would address the issue of foster parents’ liability. Only one state, New 

                                                           
31 Ibid, p. 753. 
32 Arizona, Alaska, Alabama, Arkansas, Colorado, Connecticut, Delaware, Florida, Hawaii, Illinois, Indiana, Kansas, 
Kentucky, Maine, Maryland, Mississippi, Missouri, Nebraska, New Jersey, New Mexico, North Carolina, North 
Dakota, Ohio, Oklahoma, Oregon, Nevada, New York, Pennsylvania, South Carolina, South Dakota, Tennessee, 
Texas, Utah, Virginia, Washington, West Virginia, Wisconsin, Wyoming, Washington D.C., Massachusetts, New 
Hampshire, and Vermont.  
33 Styren Farms, Inc. v. Roos, 265 P.3d 1230, 2011 
34 Nev. Rev. Stat. Ann. §485.3091 
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Hampshire opted out of VPA, yet NH state law provides protections for volunteers as 
well.  

 
 

C. Governmental Agency  
 

The general rule is that state and local governments are not liable for harm caused by 
private actors. 35  “Qualified immunity protects governmental officials from liability for civil 
damages insofar as their conduct does not violate clearly established statutory or constitutional 
rights of which a reasonable person would have known.”36 To be clearly established, the law 
must be so clear that it would put every reasonable official on notice that certain conduct 
violates a constitutional right. 

 
“However, when a state fails to protect a foster child from harm, the foster child can sue the 

state under the special-relationship doctrine. The special-relationship doctrine provides an 
exception to the general rule that states are not liable for harm caused by private actors. Under 
this doctrine, a state or its agents can be liable under 42 U.S.C. § 1983 for failing to protect 
people from harm if they have deprived those people of liberty and made them completely 
dependent on the state for their basic needs. The special-relationship doctrine has limits—for 
instance, it requires plaintiffs to show that the state assumed control over them, thus triggering 
a duty to protect them.”37 
 

From multiple federal cases, the law indicates that claims built on the special-relationship 
doctrine have four elements. First, the plaintiff must demonstrate the existence of a special 
relationship, meaning the plaintiff completely depended on the state to satisfy basic human 
needs. Second, the plaintiff must show that the defendant knew that the plaintiff was in danger 
or failed to exercise professional judgment regarding that danger. Third, the plaintiff must show 
that the defendant's conduct caused the plaintiff's injuries. And finally, fourth, the defendant's 
actions must shock the conscience. The existence of the special relationship is the pivotal issue, 
if none exists, a state cannot be held liable for a person's injuries at the hands of a private third 
party as opposed to a state actor.  The state has a special custodial relationship only with 
individuals who depend completely on the state to satisfy their basic human needs.38  As case 
law makes clear, a special relationship exists between the State and foster child, which triggers 
an accompanying, a duty limited to only the specific officials who executed the placement of the 
child. 
 

                                                           
35 DeShaney v. Winnebago Cty. Dept of Soc. Servs., 489 U.S. 189, 189-90 (1989). 
36 Schwartz v. Booker, 702 F. 3d 573, 2012. 
37 Dahn v. Amedei, 867 F.3d 1178, 2017. 
38 Ibid at 1186. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=4e5760d5-99b3-48c2-b8f5-c0d7672acd78&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5P7T-3F21-F04K-W01J-00000-00&pddocid=urn%3AcontentItem%3A5P7T-3F21-F04K-W01J-00000-00&pdcontentcomponentid=6394&pdshepid=urn%3AcontentItem%3A5P78-V3J1-DXC8-71R5-00000-00&pdteaserkey=sr1&pditab=allpods&ecomp=5pkLk&earg=sr1&prid=9db74068-7ff6-44f8-8430-a279e06e0225
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For a governmental agency to found vicariously liable for foster parent entrustment of 
vehicle to a foster youth, many elements of liability must first be established. First, the foster 
youth must have been found negligent, or at fault in the accident. Secondly, a court must find 
justification for imputing the foster youth’s negligence onto the foster parent. To impute 
negligence onto a foster parent, the claimant would argue theories of liability such as described 
above - negligent entrustment, respondeat superior, or negligence per se.  Thirdly, after 
establishing justification to impute negligence on the foster parent, the claimant would have to 
prove there would be justification in imputing foster parent’s negligence onto agency. It is very 
unlikely that a court would find that an agency has enough control over the foster parents’ 
actions to warrant such a finding. If all elements are met, an agency can still manage to avoid or 
limit liability. Additional state statutory provisions can protect an agency.  
 
 
D. Youth’s Own Liability 
 
Children can sue or be sued for tort actions; however children cannot bring or defend legal 
action in their own name.  Courts must appoint a representative to litigate on their behalf.  The 
Restatement of Torts indicates that the standard of conduct to which a child must conform to 
avoid being negligent is that of a reasonable person of like age, intelligence, and experience 
under like circumstances.”39  If a legal claim is brought against a foster youth who is a minor, the 
minor would need to obtain legal representation. Most states provide legal representation to 
youth throughout the dependency process, however that representation would not necessarily 
extend to non-dependency legal actions. Youth would then need to obtain legal representation 
in any claim against them, which involved another expense.  

 

 

V. Conclusion: 

State and local governments need to continue to find ways to support youth in their successful 
transition to independence. Often a successful transition includes learning to drive. There are many 
obstacles that must to be properly addressed, including the license application process, availability and 
funding for driver’s education programs, and costs of automobile insurance.  

 States should: 

• Budget: Allocate state funding to pay for car insurance, drivers’ education, and licensing fees 
for foster youth, like the “Keys to Independence” program in Florida.  

• Application processes: Simplify permit and license application forms to not assign liability to 
the adult signer of application forms.  

• Driver’s Training Programs:  By recognizing that driving is part of normalcy experiences of 
youth, work to ensure that foster youth have access to drivers training by offering programs 

                                                           
39 Restatement (Second) of Torts § 283A (1965) 
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and providing funding to incorporate this training into the transition plans for 
independence. 

• Education: Much education needs to be done to better inform foster parents and both 
public and private child welfare organizations of the following: availability of driver’s 
education programs, how obtaining permits and drivers licenses for foster youth is such an 
important part of normalcy, insurance options and liability issues. 

• Car Insurance: Work to address access to insurance for foster youth by offering education 
about insurance, providing reimbursement for costs, and consider implementing a state 
funded program to provide insurance for foster youth. 

• Liability Issues: Incorporate into the Reasonable and Prudent Parent training, education on 
legal liability issues of care providers so that care providers have a better understanding of 
their liability in relationship to allowing foster youth to drive; and provide training to private 
and governmental child welfare agencies to have a better understanding of legal theories of 
liability in relationship to the entity’s liability 

• Legislation: 1) Replicate Florida’s Keys to Independence program in providing means to 
obtain automobile insurance financing, as well as other driver’s education incentive 
programs. 2) States should pass laws that prohibits a caregiver from being liable if the 
caregiver uses a prudent parent standard in approving a youth’s activities; 3) States should 
have laws which exempt the liability of foster parents, staff of a residential group home, or 
the caseworker at the agency from assuming any obligation or liability for any damages by 
signing the license application. 
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