
By the end of this  
lesson you will be  
able to:

•  Understand private inurement 
restrictions on our activities and 
those of our beneficiaries.

•  Understand when and where  
private inurement might become  
an issue for us, specifically.

What is private inurement?
This is another term that may not seem totally logical at first glance. Basically, a nonprofit can’t  
give away its assets to private individuals; that would be called a private benefit. Private inurement 
is what happens when those assets are given away to “insiders,” or disqualified persons, as  
the IRS calls them.

Insiders? Who are they? 
In IRS-speak, insiders include “[a]ny person who was…in a position to exercise substantial 
influence over the affairs of the organization,” that person’s family members, and certain  
other entities.1

In plain English, this means that anyone who has some amount of control over the organization’s 
decisions can’t benefit from things that belong to the organization (money, quota, buildings, etc.). 
(This doesn’t include fair salaries and compensation—another topic that you should discuss with 
your attorney.) This pool of people includes:2 

• Voting board members

• People who put the board’s decisions into action or supervise the organization

• People who manage the organization’s money

However, the following people are not insiders and can receive benefits from the organization:3

• Other 501(c)(3) organizations

• Employees, as long as they aren’t:

 • Highly compensated (there are IRS rules that lay out specific salary levels)

 • Family members of insiders

 • People with a lot of influence over the organization

 • People who contribute a lot of money or resources to the organization

One caveat, here: these people (and other non-insiders) can get benefits from the organization,  
but only if they’re either small benefits or if those benefits are important to the organization’s 
exempt purpose (for instance, if the person receiving the benefits is a member of the class of 
people the organization was created to serve). If these people get too much benefit from the 
organization, or if those benefits aren’t part of the organization’s exempt purpose, that’s called 
“private benefit” and could still threaten the organization’s nonprofit status, even though they 
aren’t insiders. 
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What happens if an insider gets a benefit?
If an insider benefits from a 501(c)(3), 501(c)(4), or 501(c)(29) organization and if that benefit is “excessive,” as defined  
by the IRS, he will have to pay the consequences. “Excess benefit” means the insider gets more than he “paid for” 
(keep in mind that he can pay for benefits with time and services). A common example is if an insider’s salary is out  
of proportion with the work he does and with how much other organizations would pay for that work4.

If an insider does get an excess benefit, those benefits will be taxed and will have to be “corrected” (i.e., returned  
to the organization). If the insider doesn’t repay the organization, he’ll face an additional tax of up to 200%. 

How does all this apply to permit banks? 
Private inurement is a concern for all organizations and is something you should consider any time you’re paying  
someone or giving them use of anything owned by the organization. 

In particular, though, you should pay attention to this issue as you decide who gets to lease what from your permit bank.  
For example, leasing quota to one of your board members would definitely raise private inurement concerns, even if  
he’d already signed your conflict of interest policy. 

In general, when you’re leasing to fishermen, make sure there’s no special deal cut. You should be able to prove that 
they’re not getting any special treatment because of membership and that the price they’re paying is fair — and that you 
know why you would call a price “fair,” even if it’s discounted from market price. Make everything very transparent.  
And, most importantly, get a lawyer to review it!

1 26 USC 4958(f)(1)
2 For more information on this and other private inurement concepts, see the IRS’s “Instructions for Form 990: Appendix G” at www.irs.gov/pub/irs-pdf/i990.pdf
3See the IRS’s “Taxes on Excess Benefit Transactions” at www.irs.gov/irm/part7/irm_07-027-030.html
4 As a general rule, board members should serve without getting paid in order to avoid this issue. However, this is also a concern for key employees.  
Avoid that situation by studying what similar organizations pay their employees and talking to your lawyer.
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