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Mental Health Courts: Moving Beyond the Drug Court Model

MHCs are relatively new in the realm of therapeutic adjudication. Of particular concern is
whether the basic drug court model is appropriate for dealing with the special issues presented
by offenders with a mental iliness.

By Lacey R. Parker

Abstract. Mental Health Courts (MHCs)
currently enjoy significant political support and
popularity. Hailed as a solution to crowded
prisons, strapped state and local budgets, and
concerns about the welfare of offenders with a
mental iliness, since 1997 over a hundred of
these courts have been established. MHCs
also appear successful. Although research is
preliminary, there are indications that MHCs
provide offenders with a mental iliness a more
positive experience than the traditional
criminal justice system. Using drug courts as
a model for therapeutic justice has offered
jurisdictions a readily accessible vehicle for
creating and maintaining MHCs. As MHCs
continue to develop and expand, deviation
from the drug court model will lead to better
and more effective treatment for mentally ill
offenders.

Introduction

Therapeutic courts have enjoyed a recent
surge in popularity. These courts provide an

alternative to the traditional criminal justice
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system and focus on rehabilitation rather than
deterrence or retribution.” Rather than rely on
the adversarial model where the state is pitted
against the defendant, these courts seek to
promote a coordinated and integrated
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response by the state to the challenges and
needs posed by the offenders that appear
before these courts. As a result, the judges in
these courts tend to actively interject

themselves in the cases brought before them.?

The increasing use of therapeutic courts can
be traced to the perceived success of drug

courts. As will be discussed, drug courts have

been highly praised for diverting offenders
with minor charges but significant substance
addictions away from jail and into more
effective and appropriate rehabilitative
programs. Not surprisingly, drug courts have
been widely used as a model for other
specialty courts.

A newly emerging group of therapeutic courts
are the mental health courts (MHCs). Many
jurisdictions have introduced or plan to
introduce MHCs as an alternative to typical
criminal adjudication for persons suffering
from mental illness. MHCs have arisen partly

as a response to the increasing criminalization

and incarceration of individuals with a mental
illness. In conjunction with the move towards
deinstitutionalization, individuals with a mental
illness are less likely to be hospitalized and
more likely to be found in the community.®
Whereas in 1960, 500,000 individuals with a
mental iliness resided in public hospitals, the
current census shows that only about 60,000
now live in such facilities.* Meanwhile,
communities have often failed to provide an
adequate support network to help individuals
with a mental iliness thrive and succeed in the
community setting.® Not surprisingly, the
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number of prison inmates with a mental illness
has steadily increased to 300,000,° and a
survey by the Bureau of Justice Statistics
found that 16% of the inmates in local jails,
16% of probationers, 16% of state prison
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of Mental lliness, 49 CRIME & DELINQ. 62, 63
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inmates, and 7% of federal inmates have
reported a mental illness.”

The National Alliance for the Mentally IIi
estimates that 25-40% of individuals with a
mental iliness will come into contact with the
criminal justice system at some point in their
lives.® Without adequate community
treatment, individuals with a mental illness are
more likely to be symptomatic in the presence
of law enforcement officers and,
subsequently, more likely to be arrested.®
Officers may arrest a person who exhibits
symptoms of mental illness in both an effort to
stop disruptive behavior' and to help the
person find food, safety, and shelter."! Rather
than deal with the complexities of finding
adequate care in the mental health system,
assuming this alternative is available, officers
may simply route the person into the criminal
justice system. An officer's decision may in
part rest on a belief that “deviant behavior can
be dealt with quicker and more effectively
within the criminal justice system than the
mental health system.”'? Once taken into
custody, an offender with a mental illness may
find it difficult to obtain release on bond. As a
result, the placement of individuals with a
mental illness in this country’s correctional
facilities continues to increase.

During incarceration, the condition of inmates
with a mental iliness tends to deteriorate

" Paula M. Ditton, Mental Health and Treatment of
Inmates and Probationers: Special Report,

U.S. DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE
STATISTICS at:
http://www.ojp.usdoj.gov/bjs/pub/pdf/mhtip.pdf

1999).
gAnne M. Hasselbrack, Opting Into Mental Health
Courts, 26(10) CORRECTIONS COMPENDIUM 4
32001 ).

Amy Watson et al., Mental Health Courts and the
Complex Issue of Mentally Il Offenders, 52
PSYCHIATRIC SERVICES 477, 478 (2001).

19 Stephan Haimowitz, Can Mental Health Courts
End the Criminalization of Persons With Mental
lliness? 53 PSYCHIATRIC SERVICES 1226, 1226
$2002).

! Slate, supra note 4, at 14.

12 perez et al., supra note 6, at 64.

further. The stress of incarceration may
exacerbate symptoms.” These inmates are
prone to assaults, rapes, and other forms of
victimization, and to being disciplined,
including placement in solitary confinement,
“for violation of codes of conduct that they
cannot begin to understand while in crisis.
Not surprisingly, jail and prison inmates
suffering from mental illnesses are more likely
to commit suicide.'® Furthermore, while in a
correctional facility, adequate mental health
treatment is unlikely. One study reported that
“in excess of 20 percent of jails provide no
formal access to mental health treatment” and
“out of more than 3,000 jails nationwide, only
35 reflect [mental health treatment] models
worthy of replication.”® As a result, the
consequences of serving a sentence while
mentally ill are far harsher than for a non-
mentally ill inmate.

n14

Once individuals with a mental iliness enter
the criminal justice system, they are likely to
recidivate.” Individuals with a mental illness
“repeatedly cycle through the process, often
charged with misdemeanors or low-level
felonies as well as disorderly conduct.”’® The
accumulation of even “low-level” convictions
can in many jurisdictions lead to later, more
significant felony convictions for being a
“repeat offender.”

Involvement with the criminal justice system
tends not only to be detrimental to an
individual with mental iliness, it is also
expensive for the community. The revolving
door through which such individuals are
shuffled costs taxpayers and communities
both money and resources.

The increased criminalization of individuals
with a mental iliness, coupled with the
suffering and inadequate treatment they
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experience while incarcerated, motivated the
development of an alternative to the traditional
criminal justice system. While the traditional
criminal justice system's emphasis on blame
and retribution focuses on the past actions of
criminal offenders, therapeutic justice
embraces a different perspective.
Therapeutic courts focus more on the
person’s future. MHCs in particular target an
offender’s potential treatment and successful
reintegration into the community."®

Using Drug Courts as a Model for Mental
Health Courts

MHCs are frequently founded on the drug
court model. However, there are often
significant differences between a substance-
abusing offender and an offender with a
mental illness. Although substance abuse
and mental illness often co-occur, a MHC that
recognizes their differences as well will be
better suited to respond to the special
problems posed by this population.

Drug Courts. While jurisdictions vary in their
implementation of a drug court model, there
are basic elements they tend to share. These
include “immediate intervention, a non-
adversarial process, a hands-on judge,
treatment programs with clearly defined rules
and goals, and a team approach.”® Drug
courts typically involve regular drug testing,
coordinated case management, and a
graduated system of rewards or sanctions.”’
Offenders that have committed violent crimes
generally are not eligible to participate.

Referrals are based on evaluations by judges
and probation officers of prospective
candidates. These evaluations may consider
an offender’s criminal record, substance
abuse and treatment history, symptoms, level

' Slate, supra note 4, at 15.
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of functioning, mental health history, social
and family relationships, and employment
status. If accepted, the offender must decide
whether to participate in the program offered
by the drug court.”?

Generally, drug courts only admit offenders
who submit a guilty plea or acknowledge a
parole violation.?® Few jurisdictions permit
pre-trial diversion, which suspends
adjudication until the offender has tried the
rehabilitation program. Most drug courts opt
for pre-diversion adjudication so that the
sentence is already in place should the
offender fail to successfully graduate from the
program.?*

Although the treatment received by
participating offenders varies by jurisdiction,
sobriety is always required. Some drug courts
refer participants to a community-based
rehabilitative program if caseworkers think the
participant will respond to a particular
program.?® Other courts offer the same basic
treatment to all offenders, varying only by the
type of substance the person abused. All
treatment programs require random and
regular drug testing.

Compliance or non-compliance with treatment
is rewarded or punished through a graduated
system.?® Rewards include praise from the
judge, praise in front of other participants, or
special recognition akin to a “gold star.”?’
Punishments range from reprimands from the
judge, to more intensive treatment, to short
periods of incarceration, to removal from the
program.?®
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Throughout the course of treatment, judges,
attorneys, and social service providers seek to
coordinate their efforts.?® Courtroom
participants step out of their traditional,
adversarial roles and assume therapeutic
ones.*® When offenders first enter the
program, there may be regular courtroom
meetings that are preceded by reports from
caseworkers and attorneys about each
participant’s progress.’! Participants who
successfully complete their program usually
attend a graduation ceremony where they are
congratulated for their hard work and
success.” The sentence that was imposed
when the participant entered a “guilty” plea is
then suspended.

The basic drug court model is employed in
over a thousand jurisdictions and enjoys
substantial political support.*®* Media
responses to drug courts have generally been
very positive and support for them exists
across the political spectrum.® For example,
these programs are credited with reduced
recidivism.** Two drug courts reported that
recidivism rates for those that completed
treatment were 30%, which compared
favorably to the usual recidivism rate of 50-
70% for drug offenders.* In addition,
significant cost savings are attributed to these
courts. One drug court was estimated to have
saved $2 million compared to the traditional
criminal justice approach.*” Another cited
advantage of drug courts is their ability to offer
the opportunity for rehabilitation and sobriety
in a highly controlled and coordinated setting.
The success of drug courts spurred the
growth of other alternative courts, including
MHCs.
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Basic Model of Mental Health Courts.
Although there is not a single “Mental Health
Court” model,*® in most jurisdictions MHCs
operate on the same model as drug courts
and share many of the same characteristics.
MHCs are usually (i) criminal courts (ii) with
separate dockets for offenders with a mental
illness (iii) that divert mentally ill offenders
away from incarceration and into a treatment
program and (iv) monitor progress in the
treatment program, rewarding treatment
compliance and sanctioning non-
compliance.®® In 1997, Broward County,
Florida, became the first jurisdiction to offer a
MHC alternative to offenders with a mental
illness.*® Broward County serves as a model
of a successful MHC, although other
jurisdictions have adjusted this model to suit
their communities’ needs.

Offenders with a mental illness are first
identified following their arrest. MHCs seek
early intervention through the timely
identification of prospective candidates.*’
Priority may be given to those offenders
whose mental illness directly led to their
criminal behavior. A variety of mental
ilnesses may qualify an offender for
participation in a MHC, but psychotic
disorders tend to predominate.*” Once a
mental iliness is identified, a county jail, police
department, magistrate judge, attorney, family
member, friend, or mental health provider may
refer an offender to a MHC.** After referral, a
judge evaluates, in coordination with attorneys

% See John S. Goldkamp & Cheryl Irons-Guynn,
Emerging Judicial Strategies for the Mentally il in
the Criminal Caseload: Mental Health Courts in
Fort Lauderdale, Seattle, San Bernardino, and
Anchorage, BUREAU OF JUSTICE ASSISTANCE 1 (Apr.
2000).
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and mental health professionals, whether the
person is eligible and appropriate for
diversion.** In determining eligibility for
diversion, MHCs, like drug courts, may
consider the offender’s social and criminal
history, treatment history, social support
network, and substance addiction. For one
MHC, gender, prior violent behavior, and a
gender-age interaction were the greatest
predictors of inclusion in the program.*
Because diversion is not automatic, there is
some concern that only those offenders who
are most likely to succeed in treatment or who
would have been fine without MHC treatment
are diverted, and not necessarily those who

are most in need of this treatment.*®

Like drug courts, if the MHC uses a post-
adjudication model the offender typically must
enter a guilty plea to participate.*’ In some
jurisdictions, an offender can still opt-in to the
MHC if found guilty after a trial.*® The post-
adjudication MHC operates on the theory that
offenders will be more compliant with
treatment if they know the sentence that will
be imposed for noncompliance.*® This
approach also rests on the belief that requiring
a guilty plea gives the offender an opportunity
to acknowledge his wrongful behavior.*® Upon
successful completion of the treatment
program, some courts expunge the conviction
from the offender’s record.”’
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Other MHCs offer pre-adjudication diversion
as they prefer to wait-and-see if treatment will
be successful before assigning criminal
responsibility.>? Critics of this approach assert
that it makes it harder to try cases when
people drop-out of the program because much
time will have passed, contributing to witness
unavailability and memory lapse.> Courts
that employ pre-adjudication diversion dismiss
the charges against the offender when
treatment is successfully completed.**

Once a defendant with a mental iliness has
opted into a MHC, the individual receives
coordinated treatment from psychiatrists,
psychologists, social services, and the judicial
system. Like drug courts, the judge plays a
prominent role in MHCs.*® Judges are more
active in MHCs than they are traditionally;
they offer reprimands, compliments, and
support to MHC program participants.®

Compliance with treatment in a MHC is
usually characterized as taking medication,
refraining from criminal behavior, and, for
many participants, abstaining from substance
abuse.”” Compliance or non-compliance is
rewarded or punished accordingly.
Compliance generally brings praise and peer
acknowledgement, while non-compliance
results in reprimands, more intensive
treatment, or, in rare cases, disqualification
from the treatment program.*®

MHCs are relatively new in the realm of
therapeutic adjudication. While MHCs are
generally considered successful, their
deployment, although growing, has been
limited. Of particular concern is whether the
basic drug court model is appropriate for

See Goldkamp & Irons-Guynn, supra note 38.
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dealing with the special issues presented by
offenders with a mental illness. As noted,
there are differences “in populations, in
diagnoses, in medical and social service
needs, and in the issues associated with the
identification and processing of cases of
mentally ill defendants that may limit
generalizations” from drug courts to MHCs.®

Altering the Drug Court Model for a Better
Mental Health Court

Screening of Candidates. Drug court
participation is generally only offered to those
individuals who receive a referral, plead guilty,
and are not violent offenders. Such
requirements result in programs where
participants are less dangerous and more
committed to success, and thus are the most
likely to benefit from the drug court’s
services.®® These requirements coincide with
the perception of American society that
substance addiction is not a disease that
needs treatment.®’ By not permitting every
substance abuser to participate, drug courts
are better able to avoid allegations that they
are “soft” on crime. Furthermore, because
most people do not believe that addiction
should absolve an offender of responsibility
for criminal behavior,% requiring a guilty plea
to enter a drug court satisfies public demand
that individuals benefiting from these
programs accept responsibility for their
behavior.

Because perceptions about mental illness
may differ from perceptions about drug
addiction, the criteria for entering a MHC
should perhaps be different from those
employed by drug courts. While it is
considered important to screen out individuals
who will not benefit from a drug court, a MHC
may not need to engage in such restrictive
screening. There is little dispute that
individuals with a mental illness generally
need treatment. Because such individuals

%9 | uskin, supra note 45, at 218-19.
% Anderson, supra note 21, at 47.
¢ Bozza, supra note 50, at 74.

% d.

can routinely benefit from MHC treatment
programs, any person with a mental iliness
should have the oppeortunity to opt into a
MHC. Limiting MHCs to individuals who fit a
referral profile or for whom it has been
established that their crime was the result of a
mental illness delays treatment for those that
do not qualify, notwithstanding that they have
a similar need for medical and social services.

Nevertheless, there are valid reasons why a
community may screen out some MHC
candidates. In many jurisdictions, mental
health resources are already stretched thin.
Limiting MHCs to those who are most likely to
benefit from the treatment provided can
conserve scarce financial and community
resources.

In addition there may be pragmatic reasons
for limiting diversion to a MHC. While it may
be difficult to divert only those individuals
whose mental illness caused their criminal
behavior, this limitation helps MHCs garner
support in their communities. If a person’s
mental iliness did not lead to the criminal
activity, public opinion probably supports
incarceration over diversion. The public
considers these individuals to be responsible
for their criminal actions and the law has
historically dictated that they be punished for
their behavior.

In contrast, if mental iliness led to the criminal
activity, these offenders tend not to be
considered responsible for their behavior,®
although they may still be viewed by the public
as dangerous.’* The insanity defense is
supposed to provide a dispositional alternative
for individuals whose mental iliness caused
their criminal behavior, but it has a low
success rate and has been characterized by
some as “an irrelevant option.”® By diverting
only mentally ill offenders whose criminality

% Haimowitz, supra note 10, at 1226.

® Bernie A. Pescosolido et al., The Public’s View
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resulted from their illness, MHCs may
enhance their public support and the
likelihood of their continued operation.

The challenge of readily determining whether
a mental iliness directly caused criminal
behavior, however, is illustrated by the
criminal justice system’s struggle to determine
whether a person is “not guilty by reason of
insanity.” Screening out individuals whose
mental iliness did not cause their criminal
behavior may therefore be too difficult and
could lead to mini-trials before diversion. To
avoid a drawn-out process, communities may
find it expedient to simply open MHCs to any
offender displaying symptoms of a mental
illness at any point in the judicial process.
Opening MHCs to more offenders risks that
some will feign symptoms to gain entrance
into a program seen as a much better
alternative than jail. Although malingering is a
real concern, MHCs can examine a
candidate’s history of mental illness and
closely screen candidates who have no prior
documentation of a mental iliness.

Mandatory Guilty Pleas. Requiring that a
person plead guilty to the charged offense to
become eligible to participate may not be a
suitable criterion for a MHC. While drug
courts effectively use the sentence imposed
after a guilty plea as a threatened sanction for
non-compliance with treatment, this sanction
may not be effective and may be inappropriate
for individuals with a mental illness. If
offenders with a mental illness are in some
sense less responsible for their criminal
conduct (but unable to successfully raise the
insanity defense), then threatening to impose
a sentence on them may not act as a
deterrent or achieve any meaningful
retribution.®® In addition, because the
defendant’s mental status may be
questionable, challenges might be raised
regarding the viability of these pleas.
Individuals who need mental health treatment
should be able to get it without having to first
plead guilty to a criminal offense.”’ Because

6 BAZELON, supra note 48, at 7.
%7 Davis, supra note 23, at 36.

treatment for a mental iliness is often vital,
eliminating this criterion for diversion to a
MHC may ensure that more offenders with a
mental iliness receive needed treatment.

Although some jurisdictions that require
adjudication of guilt before permitting
diversion to a MHC expunge the conviction
after successful completion of the program,
expungement is not universal. Furthermore,
even in jurisdictions that expunge the
offender’s record, the person must often make
a special request for it,°® which may prove a
difficult task for someone with a mental illness.
The consequences of a guilty plea can make it
more difficult for these offenders to effectively
cope with their mental illness. A criminal
conviction reduces access to employment and
housing, both of which these offenders need
to successfully integrate into society and to
cope with their mental illness.®® A post-
adjudication model that automatically
expunges a conviction or a pre-adjudication
model insures that these opportunities are not
foreclosed to mentally ill defendants who
successfully complete their treatment
program.

The Inclusion of Non-Violent Felons. In
addition to reducing the criteria for diverting
offenders to MHCs, the range of offenses for
which people can be diverted should be
relatively broad. Here, the drug courts offer
an excellent model. In many jurisdictions, as
long as the offender has not committed a
violent crime, he or she may be diverted into
the drug court.” In contrast, when
jurisdictions first introduced MHCs, most only
accepted misdemeanants for diversion.
Today, many jurisdictions are expanding the
availability of diversion and now allow non-
violent felons to enter MHCs.”' For example,
Broward County now makes third-degree
felons (for acts like grand theft, burglary, and

% BAZELON, supra note 48, at 12.
*Id.

"® Anderson, supra note 21, at 46.
™ Redlich, supra note 39, at 8-9.



being a “repeat offender”) eligible for
diversion.”

Individuals with a mental iliness who are
charged with a felony may also greatly need
and benefit from the programs provided by a
MHC. If one of the justifications for MHCs is
that offenders with a mental iliness are less
responsible for their actions, this rationale
applies no less to felons than to
misdemeanants. These arguments, coupled
with the apparent success of MHCs with
misdemeanants, should encourage
jurisdictions to expand access to MHCs to all
non-violent felons.

Capping the Length of Mandated
Treatment. Particularly with regard to
misdemeanants, one reason offenders may
be reluctant to accept diversion to a MHC is
that there is a chance that they will spend
more time under supervision than they would
have spent incarcerated. A similar dilemma is
faced by defendants pondering whether to
raise the insanity defense and risk involuntary
hospitalization and subsequent supervision in
the community for an indefinite period or
accept a finite period of incarceration.

Some jurisdictions address this problem by
mandating that MHC treatment for
misdemeanants cannot exceed the normal
criminal penalty for a misdemeanor. Other
jurisdictions have specifically chosen not to
create MHCs for misdemeanants because
they know that supervision by a MHC is

greater and more restrictive than the offenders

would have experienced under the traditional
judicial model.”® Many arrests of individuals
with a mental iliness are precipitated by the
need of the police to control inappropriate,
misdemeanor-level behavior, coupled with an
inability to access mental health services as
an alternative to arrest.” Offering MHCs to
these misdemeanants can help secure the

"2 Mental Health Courts Expanding to Include
Felonies, 13(39) MENTAL HEALTH WKLY. 1, 2 (Oct.
13, 2003).

d at 1.

™ Haimowitz, supra note 10, at 1226.

services they need. Disproportionate periods
of supervision should not be permitted to
become an impediment to the use of the
programs provided by MHCs.

Measuring Treatment Compliance. While a
large percentage of individuals with a mental
illness are also substance abusers,” there are
some fundamental differences in attempting to
measure the “success” of a participant in a
MHC as opposed to a drug court. Program
compliance in a drug court is readily assessed
by whether the participant has stayed sober
and avoided crime. While compliance in a
MHC generally means taking medications as
prescribed, it is harder to measure whether
success has been achieved.”® Some
individuals may not respond significantly to
medication or therapy, while those that do
may still experience effects from their mental
illness or suffer recurrent episodes, or, as
discussed below, they may find that the side
effects associated with their prescribed
medication to be a considerable deterrent to
treatment compliance.

While the success of a person in a drug court
may be readily demonstrated by completing a
year of treatment and staying sober, the
criteria of success for an offender with a
mental illness are less clearly defined and
obtainable.”” Because mental illness tends to
be a chronic disease, relapses can be
expected and may not reflect a failure to
comply with a mandated treatment program.
While there is evidence that the longer
individuals stop abusing substances, the more
likely they are to stay sober permanently,”®
there is not as strong a correlation between
the length of medication and the absence of
symptoms in individuals with a mental illness.
Although regular compliance with prescribed
medications can reduce symptoms and the
risk of relapse, some mental illnesses are

" Id.

7® BAZELON, supra note 48, at 16.

7 Goldkamp & Irons-Guynn, supra note 38, at xii.
7 patricia A. Griffin et al., The Use of Criminal
Charges and Sanctions in Mental Health Courts,
53 PSYCHIATRIC SERVICES 1285, 1288 (2002).



relatively treatment resistant.”® For example,
schizophrenia, among the most debilitating of
psychiatric disorders, is often chronic and
associated with high relapse rates.®°
Individuals whose mental illness does not
respond well to treatment may be unfairly
sanctioned for a relapse that is largely beyond
their control.

The “one size fits all” universal emphasis on
sobriety may be effective in drug courts, but a
MHC needs a more nuanced approach.
MHCs may choose to emulate drug courts
when addressing the substance abusing
behavior of its participants by requiring
sobriety, drug tests, and abstinence from
criminal conduct. However, MHCs should
employ multiple and more complex definitions
of success for its participants. Success
should be assessed on a more individualized
basis because the required course of
treatment and its effects will vary considerably
across individuals.

Noncompliance and Sanctions. Drug courts
use a variety of rewards and sanctions as
incentives for offenders to comply with
treatment. Rewards generally include
extensive praise during status meetings with
the offender.®’ Sanctions range from more
intensive treatment requirements to
reprimands from the judge to disqualification
from the program and incarceration. Perhaps
reflecting the fact that the two models are
often similarly employed, a study of 20 MHCs
found that 36% of them sanction non-
compliant participants by adjusting services;
27% employ lectures, more court
appearances, and judicial persuasion; 64%
will consider using jail; and 18% will disqualify

7 Davis, supra note 23, at 37; Schizophrenia,
NATIONAL INSTITUTE OF MENTAL HEALTH, NATIONAL
INSTITUTES OF HEALTH, DEPARTMENT OF HEALTH AND
HUMAN SERVICES (Aug. 2002), available at
http://www.nimh.nih.gov/publicat/schizoph.cfmi#sch
|z3 (last visited Apr. 10, 2004).

8 Raphael J. Leo & Paul Del Regno, Atypical
Antipsychotic Use in the Treatment of Psychosis in
Primary Care, 2 PRIMARY CARE COMPANION J.
CLINICAL PSYCHIATRY 194, 195 (2000).

8 Anderson, supra note 21, at 46.
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participants from the program.?? While this
graduated system of rewards and sanctions
may be appropriate for substance-abuse
offenders, its efficacy with offenders with a
mental iliness is less clear.

Praise and validation from the judge is
probably an effective reward for treatment
compliance in a MHC. However, the
sanctions used by a drug court may be less
suited for a MHC. With substance abuse,
society often attributes a failure to stay sober
to a lack of willpower.®® Drug court sanctions
are intended to enhance offenders’
commitment to treatment. In contrast,
noncompliance with treatment for mental
iliness stems from a variety of causes, most
notably, the mental illness itself.®* Persons
diagnosed as paranoid schizophrenic may
fear that their medications are not for their
benefit but are part of an effort to attain control
of their mind. The negative side effects of
medication can also lead to noncompliance.®
When it is an individual's mental iliness or side
effects from the medication that limits
treatment compliance, it may be unfair and
counterproductive to impose sanctions for
noncompliance. The individual is not
necessarily displaying a lack of willpower.®
Before imposing sanctions, a MHC should
assess whether the noncompliance was willful
or unjustified.?’

In addition, the treatment that is initially
assigned by a MHC may not be effective.
There is general consensus on the treatment
regimen needed for graduation from a drug
court and what is required is adherence to this
regimen.®® For a MHC participant, the
treatment that is first selected may be
relatively ineffective.®® MHCs should define
“compliance” as compliance with any

BAZELON supra note 48, at 15.
Daws supra note 23, at 37.
ld
Leo & Del Regno, supra note 80, at 197.
Daws supra note 23, at 37.
87 BazELON, supra note 48, at 16.
8 GoIdkamp & Irons-Guynn, supra note 38, at xii.
% BAZELON, supra note 48, at 16.



mandated treatment. Defining compliance as
“taking the prescribed medications over a
fixed period of time” reduces the likelihood
that the offender will be inappropriately
sanctioned for noncompliance when this
noncompliance can be attributed to the failure
of the treatment program rather than a lack of
effort on the part of the offender.

The most severe sanctions employed by drug
courts, namely, incarceration and
disqualification from the program, may also be
unsuitable fora MHC. When drug courts
impose these sanctions for noncompliance, it
is typically because a criminal act has
occurred, such as ingesting an illegal
substance. As a result there is a clear and
widely understood definition of failure to
adhere to the treatment program’s
requirements. In addition, a MHC participant’s
failure to take a prescribed medication, the
predominant form of noncompliance in MHCs,
is not criminal behavior.®® As described
above, this failure also may be attributed to a
number of factors that are unrelated to the
participant’s efforts to comply with the
program.

For drug courts, the threat of incarceration is
considered a powerful and effective means of
enhancing treatment compliance.®'

Substance abusers have the ability, at least
while sober, to appreciate the impact of
incarceration. Individuals with a mental iliness
may, in some cases, be unable to appreciate
its consequences. Even if jail is an effective
sanction, it may not be an appropriate
sanction. MHCs exist to divert offenders with
mental illness from the stress and
mistreatment often associated with
incarceration, as well as to reduce jail
overcrowding.®? Resorting to jail as a sanction
tends to undermine these goals.®

% Aubrey Fox, Is There a Fit? Drug Courts and the
Mentally Il Addict, 41(1) JUDGES’ J. 25, 27 (2002).
% Griffin et al., supra note 78, at 1288.

%2 Davis, supra note 23, at 37.

%3 BAZELON, supra note 48, at 16.
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Disqualification from a MHC program for
noncompliance presents a similar dilemma as
the imposition of incarceration. The purpose
of diversion is to facilitate treatment. If a
person’s mental illness, adverse reaction to
medication, or ineffective treatment leads to
treatment noncompliance, it makes little sense
to punish the individual by cutting off
treatment and returning that person to the
criminal justice system. Disqualification only
delays access to necessary services.

Sensitivity to Potential Treatment Side
Effects, Alternatives, and Expense. Drug
courts have a limited need to be cognizant of
the potential negative side effects of the
treatment they mandate. With the exception
of the initial period of withdrawal from an
abused substance, mandated sobriety has
few side effects for the participant. In
contrast, the side effects of the medications
typically used to treat mental illness can,
depending on the medication, be severe and
debilitating. In addition, whereas the
treatment programs of drug courts are
relatively uniform, there are a number of
alternative medications available to treat
mental illness and they may differ
considerably in the risk they pose for the
recipient.

Conventional medications used to treat mental
illness can produce significant and even life-
threatening side effects such as parkinsonism,
akathisia, acute dystonia, and tardive
dyskinesia.* They also may pose a range of
less debilitating, but still disturbing side
effects, such as dry mouth, constipation,
bladder problems, sexual problems, blurred
vision, dizziness, drowsiness, and increased
heart rate.** Recently introduced medications
reduce the risk of some of the more
debilitating side effects, but they may still

% Medications, NATIONAL INSTITUTE OF MENTAL
HEALTH, NATIONAL INSTITUTES OF HEALTH,
DEPARTMENT OF HEALTH AND HUMAN SERVICES (Apr.
2002), available at
http://www.nimh.nih.gov/publicat/medicate.cfm#ptd
e5p4 (last visited Apr. 10, 2004).
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interfere with an individual’s daily functioning medications. At the same time, the resources

and be very unpleasant to experience. Side of the MHC may be limited. Unlike drug
effects associated with the new generation of courts, MHCs may have to weigh the costs of
medications include sexual problems, the treatment they are mandating and make
headaches, nausea, insomnia, agitation, decisions that take affordability into account.
weight gain, and constipation.®® There also A key to a successful MHC will be having
remains some risk of more severe side sufficient resources or being able to access

effects, such as the development of diabetes. such resources to enable participants to
obtain appropriate medications.
Because even the newer medications used to

treat mental illness may have significant side Individualized Treatment Plans and
effects, one of the issues that MHCs may face  Responses. While sobriety is an effective
more frequently than drug courts is how to approach to treatment for all drug court
respond when participants object to or even models, MHCs need to take a more

refuse to take prescribed medications for individualized approach in devising and
relatively valid reasons. Voluntary implementing treatment plans for its
participation in a treatment program is participants. MHCs will typically see a wide
generally associated with better treatment range of psychiatric diagnoses among the

outcomes. In addition, the establishment of a participants in the program. Even when two
therapeutic alliance with participants is one of  participants share the same diagnosis, the
the hallmarks of MHCs. As a result, probably manifestations and impact of the mental

to a greater extent than drug courts, MHCs illness tend to vary considerably, as will the
need to be relatively responsive to complaints  appropriate treatment response and the
from participants about the treatment they are  course of treatment. Because of the

receiving. At a minimum, they need to be complexity associated with determining an
prepared to respond when participants refuse appropriate treatment program, monitoring
to take prescribed medications because of and gauging compliance, and responding
existing or likely side effects. appropriately to identified treatment failures,

MHCs must engage in a more individualized
Many participants in MHCs will have a long process with participants.

history of medication and they may have valid
insights into which medications are likely to be = Coercion: Ensuring That Program
ineffective or to cause significant adverse side  Admission Is Voluntary. The mental iliness

effects for them. At the same time, because of MHC participants can present special

of the complexity of these medication problems related to the admission of

decisions, it is critical that MHCs have access  candidates into the program. Coercion can be

to the guidance of qualified and experienced both internal and external. When individuals

mental health professionals. These with a mental iliness are deciding whether to

professionals can help MHCs weigh the stand trial for a charged offense or to plead

validity of treatment non-compliance and guilty and accept diversion to a MHC, their

propose alternative courses of treatment that attorney or the trial judge may be tempted to

participants may find less objectionable. advocate for diversion.”® Because treatment
is viewed positively and considered beneficial

An additional obstacle is that the newer to individuals with a mental iliness, regardless

generation of drugs tends to be significantly of whether they actually perpetrated a crime,

more expensive than the older medications.””  there may be a tendency to push for diversion.

Many of the participants in a MHC will not As a result, they may have a relatively

have the resources to afford these compelling defense but waive trial because
counsel or the bench has encouraged

*Id.

%7 | eo & Del Ragno, supra note 80, at 202. % BAZELON, stupra note 48, at 10.
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treatment instead.*® A mental iliness may
leave a person particularly vulnerable to such
encouragement. This encouragement may be
appropriate when the likelihood of success at
trial is low or the consequences of a failed
defense substantial. Sometimes, however,
such encouragement may be driven by
concerns about crowded dockets and large
caseloads, misperceptions about the
consequences of diversion, stereotypes
concerning individuals with a mental illness, or
a failure to explore or appreciate the views of
the individual.

Even absent such encouragement, individuals
with a mental illness may not understand the
nature of their choice. Studies of civil
commitment have found that some individuals
did not know whether their hospitalization was
voluntary or involuntary even immediately
after the conclusion of their hearings.'®
Candidates for a MHC may similarly be
unaware of the nature of their participation.
Special care must therefore be taken by the
MHC to explain the voluntary nature of the
program.

Even when the court is careful to explain that
opting into a MHC is voluntary, individuals
with the most severe mental illness may not
understand'®' and may be incompetent to
make this decision.’ Some MHCs may
consider incompetency irrelevant as the
purpose of the court is to help such individuals
receive treatment, not punish them. But just
as accepting a guilty plea from an
incompetent defendant is a violation of due
process, accepting a waiver to a MHC by
someone who is incompetent may also violate
due process. This may particularly be so
when non-compliance with a mandated
treatment program can result in incarceration.

% 1d.

1% Norman G. Poythress et al., Perceived
Coercion and Procedural Justice in the Broward
Mental Health Court, 25 INT'L J. L. & PSYCHIATRY
517, 519 (2002).

101 Id.

192 \watson et al., supra note 9, at 479-80. See
also Keele, supra note 1, at 201.
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At a minimum, waivers under such conditions
may induce suspicion in the MHC participant
that will ultimately undercut the voluntary
nature of participation, a key component of
these programs.

Co-Occurring Mental lliness and
Substance Abuse. Because a high
percentage of individuals with a mental iliness
have a co-occurring substance abuse problem
(some estimate a co-occurrence as high as
75%),"® it might be argued that drug courts
are the only necessary therapeutic court. To
the extent a MHC essentially replicates the
drug court model, this argument may carry
some weight.

However, as has been generally discussed
above, the presence of a mental illness
necessitates a different model, including
waivers, assessments, monitoring, and
programmatic responses that take into
account the special needs of individuals with a
mental illness. Although drug courts may be
willing to accept offenders with a mental
illness,'™ they were not created with these
offenders in mind. In contrast, because of the
high rates of substance abuse among
individuals with a mental iliness, MHCs are
more likely to be familiar with this co-
occurrence and better prepared to respond to
it.'% Some communities may not have the
resources necessary to support two
therapeutic courts, however, and therefore it
may be necessary to converge services within
the ambit of a single court.

Priorities for Limited Resources. Relatedly,
one concern regarding MHCs, not yet
established, is that MHCs will ultimately divert
resources from other existing mental health
programs.'® Some mental health advocates
note the paucity of treatment programs for
individuals with a mental iliness that already

193 Hasselbrack, supra note 8, at 25.

194 Eox, supra note 90, at 26.

"% |d. at 28.

1% Steadman et al., supra note 40, at 458. See
also Watson et al., supra note 9, at 481;
Hasselbrack, supra note 8, at 25.



exists, and are concerned that limited
treatment resources may be diverted to MHCs
and away from individuals who are in greater
need of these services.'”’

In response, supporters of MHCs argue that
individuals with a mental illness who are
involved in criminal behavior and facing
incarceration need mental health services
more urgently than others.'® Few would
argue with the observation that individuals
with a mental iliness that are placed in the
criminal justice system are very vulnerable
and their condition is likely to be exacerbated
by this placement. There is a danger that
without diversion to a MHC such individuals
will not only lose their freedom but also their
opportunity for effective mental health
services. Although most crimes perpetrated
by individuals with a mental iliness are not
violent and cause little harm, they do
nonetheless reflect socially-defined criminal
behavior. Because they have engaged in
unlawful behavior, such individuals present a
societal danger that other individuals with a
mental illness have not presented. While
incarceration may prevent re-occurrences for
the time being, offenders with a mental illness
will ultimately return to the community where
they may pose a danger to society again, a
danger that may have been enhanced
because of the lack of adequate mental health
treatment services within the criminal justice
system. Diversion to MHCs may defuse these
cycles of dangerousness, a result that may
justify the diversion of resources from other
mental health services.'®

Second, further study of MHCs may show that
services provided by them are particularly
effective. There is evidence that drug courts,
with their threatened sanctions for
noncompliance, prove more effective in
treating substance abusers than traditional
voluntary treatment programs.”™® While the
success (and propriety) of coercive treatment

97 Hasselbrack, supra note 8, at 25.
198 Davis, supra note 23, at 37.
109
Id.
"0 1d. at 36.
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may not be mirrored in MHCs,""" it is at least

arguable that this mechanism may be a
particularly effective way to treat mental
illness and, if so, may justify the diversion of
resources from other mental health programs.

Finally, it may be that this is not a “zero-sum”
game. Because of society’s particular
concerns about crime and offenders with a
mental iliness, there may be a willingness to
supply resources for a MHC without taking
them from existing mental health treatment
programs.

Conclusion

Mental Health Courts currently enjoy
significant political support and popularity.
Hailed as a solution to crowded prisons,
strapped state and local budgets, and
concerns about the welfare of offenders with a
mental illness, from 1997 to December of
2004, 110 MHCs have been established in the
United States.'™ In 2000, Congress passed
“America’s Law Enforcement and Mental
Health Project Act.”'"® This Act offered federal
funds to local jurisdictions interested in
establishing or expanding MHCs or other
diversion programs.”™* This funding provided
considerable momentum to the development
of MHCs, and more jurisdictions are
considering MHCs as a viable diversion
program.

MHCs also appear successful. Although
research is preliminary, there are indications
that MHCs provide offenders with a mental
illness a more positive experience than the
traditional criminal justice system. A survey of
participants in the MHC in Broward County
indicated that they perceived little coercion

" See generally Sarah D. Rain et al., Perceived

Coercion and Treatment Adherence in an
Outpatient Commitment Program, 54 PSYCHIATRIC
SERVICES 399, 401 (2003).

"2 Survey of Mental Health Courts (2004),
available at www.mentalhealthcourtsurvey.com/
glgst visited Jan. 6, 2005).

i ISdteadman et al., supra note 40, at 457.



and were generally satisfied with their
outcomes as compared to typical criminal
proceedings.""® MHCs also appear to be in
high demand, as one report noted that when
offenders were given a choice of having their
case heard by a mental health court or by a
regular court, 95% of them chose the mental
health court."'

Using drug courts as a model for therapeutic
justice has offered jurisdictions a readily
accessible vehicle for creating and
maintaining MHCs. As MHCs continue to
develop and expand, deviation from the drug
court model will lead to better and more
effective treatment for mentally ill offenders.
MHCs should consider exclusive use of the
pre-adjudication model, inclusion of felony
defendants in the program, more
individualized services, and limiting sanctions
to reprimands and altered services. While
each program should carefully evaluate the
problem of coercion, co-occurrence of
substance addiction, financial impact, and the
consequences of treatment, these hurdles do
not appear prohibitive.

More effective MHCs will ensure that
individuals with a mental illness get the
services they need and spare them the
distress, humiliation, and neglect of
incarceration. MHCs offer a support system
that deinstitutionalization has thus far failed to
provide. Furthermore, MHCs can help
individuals with a mental illness who have run
afoul of the law avoid criminalization and
promote their reintegration into the
community.

"5 poythress et al., supra note 100, at 528-29.
18 Monahan et al., supra note 55, at 1200.
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Past issues of Developments in
Mental Health Law (DMHL) are
available by contacting the Institute
of Law, Psychiatry and Public Policy.
Feature articles in Vol. 23(2) of
DMHL included:

John Monahan, Marvin Swartz, &
Richard J. Bonnie, Mandated
Treatment in the Community for
People with Mental Disorders

Richard J. Bonnie, Virginia Human
Rights System: Foundation
for Respect

John Monahan, Support for the
Mentally Ill Offender Treatment Act
of 2003

Kristine E. Nelson, Postpartum
Psychosis & Women Who Kill Their
Children: Making the Punishment Fit
the Crime
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Case notes found in DMHL are also
available by e-mail. To subscribe to
this electronic supplement to
Developments in Mental Health Law
(e-DMHL), please visit https://list.
mail.virginia.edu/mailman/listinfo/
e-dmhl or send a request to
e-dmhl-owner@list.mail.virginia.edu.




UPCOMING ILPPP MENTAL HEALTH AND LAW EDUCATIONAL PROGRAMS
1/27-28: Advanced Forensic Evaluation, Charlottesville, VA; featuring:
Stanley Brodsky, Ph.D., Department of Psychology, University of Alabama,
“Testifying in Court: Coping with Cross Examination

and Other Pathways to Effective Testimony”

Jay Giedd, M.D., Child Psychiatrist, “lmaging the Adolescent’s Brain:
What We Have Learned About Judgement and Decisional Capacity”

Kristin Beyers, Ph.D., FBI, National Center for the Analysis of Violent Crime,
“Neonaticide and Filicide: When Parents Murder”

2/4: Juvenile Risk Assessment, Charlottesville, VA
3/7-11: Juvenile Basic Forensic Evaluation, Charlottesville, VA
3/16-17: Legal Issues Involved in Working with Minors, Staunton, VA
4/1: Capital Sentencing Evaluation, Charlottesville, VA
4/7-8: Juvenile Evaluation Update, Charlottesville, VA
4/14-15: Civil Commitment, Northern Virginia
4/29: Advanced Juvenile Evaluation, Charlottesville, VA

6/3: Risk Assessment for Sex Offenders,
Staunton, VA (Western State Hospital)

6/8: Informed Consent and Substitute Decision-Making,
Charlottesville, VA

TBA: Confidentiality of Medical Records, location TBA

MENTAL HEALTH AND THE LAW SYMPOSIUM,
MANDATED COMMUNITY TREATMENT,
(featuring John Monahan, Ph.D., University of Virginia)
Tentative date April 15, 2005, tentative location, Hotel Roanoke, Roanoke, VA

For more information, dates, and registration, call (434) 924-5435 or (434) 924-5126,
send an e-mail to els2e@yvirginia.edu, or consult the ILPPP website at
http://www.ilppp.virginia.edu.
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Incorporating Mental Health
Assessments of Future
Dangerousness Into Pretrial
Detention Decisions

Clinical and actuarial assessments of the risk
of dangerousness posed by individuals can
play an important role in improving pretrial
detention decisions involving criminal
defendants.

By Andrew H. Ellis”

Abstract. Pretrial detention of criminal
defendants based upon the predicted
dangerousness of the defendant has evolved
considerably in recent years. The pretrial
detention procedures established by the
Federal Bail Reform Act of 1984 incorporated
many of these changes. This article will
examine this legislation, as well as its model,
the District of Columbia Bail Act of 1970, and
describe a series of judicial rulings regarding
preventive pretrial detention and the prediction
of dangerousness in general. An assessment
of the accuracy of non-scientific pretrial
detention decisions for predicted “dangerous”
defendants will then be provided, followed by
an appraisal of current research regarding the
ability of clinical evaluations and actuarial
assessments to better determine the risk
posed. Finally, several commonly stated
objections to the detention of individuals for
anticipated but unconsummated violent
behavior will be addressed, with a concluding
observation that although predictions by
mental health professionals of future
dangerous behavior by criminal defendants
are not without error, they are sufficient to
warrant the participation of these profession-
als in the pretrial decision making process.

Introduction

State and federal legislatures have
increasingly identified violent crime committed

* Associate, O’Melveny & Myers LLP, Los Angeles,
CA: J.D., University of Virginia School of Law.
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by defendants awaiting trial as a serious
problem. In response, a multitude of pretrial
detention procedures have been developed to
preventively restrain defendants thought to
pose a significant risk to the community. Yet
this preventive detention is often criticized as
an inappropriate exercise of government
authority that echoes Orwellian themes of
social control and that heralds the erosion of
the presumption of innocence. Whatever the
merits of these more esoteric considerations,
pretrial detention does impose serious costs
on both criminal defendants and society.’
Thus, pretrial detention proceedings and the
mechanisms employed need to be examined
to determine whether they accurately predict
which defendants will pose a serious danger
to the community.

A History of Pretrial Detention Based Upon
Predicted Dangerousness

The use of pretrial detention as a means of
preventing crime and restraining criminal
defendants thought to pose a danger to the
community has grown steadily for the last forty
years. The two driving influences behind this
expansion can be traced back to the 1960s.
First and foremost was the revolution in
criminal procedure initiated by the Warren
Court, which included placing limitations on
the seizure of evidence, the obtaining of
confessions, and the conduct of police
lineups. The protections afforded criminal
defendants by these procedural changes led
many to conclude that the scales of justice
were unfairly tipped against law enforcement
officials because scrutiny tended to focus
“more on the conduct of the police than on the

" Incarceration is expensive. Each detained
federal defendant (pretrial or otherwise) costs the
taxpayer approximately $19,800 per year.
Additionally, “the price to the defendant of pretrial
incarceration is clearly his or her loss of freedom,
loss of income . . . and, it has been argued, an
increased likelihood of being found guilty because
the mere fact of being in jail can predispose judges
or juries toward a guilty verdict.” Thomas Bak,
Pretrial Release Behavior of Defendants Whom the
U. S. Attorney Wished to Detain, 30 Am. J. CRIM. L.
45, 65 (2002).



conduct of the accused.” Furthermore, these
changes were perceived to curtail
prosecutorial effectiveness as they increased
defendants’ bargaining power during the plea
negotiation process.® Accordingly, courts and
legislators that harbored a distrust of the
Warren Court’s procedural reforms viewed
pretrial detention as a necessary means to
ensure some form of punishment for the
“guilty”, even if it came before an adjudication
of guilt.*

The second influence, which was arguably an
outgrowth of the first, was the bail reform
movement of the 1960s.> Although its
immediate goal was to decrease the size of
bail that was needed for defendants to secure
their liberty pending trial, it ultimately led to the
increased use of pretrial detention.
Decreasing the amount of bail that had to be
posted did limit the detention of some
defendants. However, because courts and
legislators were ultimately spurred to create
express statutory grounds authorizing
detention of criminal defendants thought to be
dangerous notwithstanding their ability to post
bail, these relatively broad exceptions
provided prosecutors with wide latitude for
securing the pretrial detention of such
defendants.®

2 Marc Miller & Martin Guggenheim, Pretrial
Detention and Punishment, 75 MINN. L. REv. 335,
341 (1990) (citing Miranda v. Arizona, 384 U.S.
436 (1966)).
® Peter Aranella, Rethinking the Function of
Criminal Procedure: The Warren and Burger
Court’s Competing Ideologies, 72 GEO. L.J. 185,
229-230 (1983).
4 Analogous to the use of pretrial detention as a
means of circumventing enhanced procedural
protections for criminal defendants at trial is the
extensive use of plea-bargaining to ensure the
ultimate conviction of felony arrestees. See Albert
Altschuler, Implementing the Criminal Defendant’s
Right to Trial: Alternatives to the Plea Bargaining
System, 50 U. CHI. L. Rev. 931, 938 (1983).
® WAYNE H. THOMAS, BAIL REFORM IN AMERICA 223
g1976).

Miller & Guggenheim, supra note 2, at 344.
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Statutory Development of Pretrial
Detention for Dangerousness. From the
1960s onward, the use of pretrial detention to
restrain potentially dangerous criminal
defendants rapidly expanded throughout the
United States. Authorization to detain criminal
defendants on grounds of alleged
dangerousness was virtually non-existent prior
to the Federal Bail Reform Act of 1966.” Yet,
by 1978, twenty-three states along with the
District of Columbia had adopted legislation
permitting detention of a defendant on
grounds of alleged dangerousness.? A mere
six years later that number had grown to
thirty-four states, the District of Columbia, and
the federal government.®

7 John S. Goldkamp, Criminal Law: Danger and
Detention: A Second Generation of Bail Reform, 76
J. CRIM. L. & CRIMINOLOGY 1, 15 (1985). However,
even the Federal Bail Reform Act of 1966 cabined
considerations of dangerousness to a narrow class
of defendants charged with capital offenses or
requesting release pending appeal of their cases.
Id. at 15 & n.53.

®1d. at 15.

® |d. These states include Alabama, Alaska,
Arizona, Arkansas, California, Colorado, Delaware,
Florida, Georgia, Hawaii, lllinois, Indiana,
Kentucky, Maryland, Massachusetts, Michigan,
Minnesota, Nebraska, Nevada, New Hampshire,
New Mexico, New York, North Carolina, Ohio,
Oregon, Pennsylvania, South Carolina, South
Dakota, Texas, Utah, Vermont, Virginia,
Washington, and Wisconsin. Id. This number has
remained remarkably consistent in the subsequent
two decades. As of 2002, the same 34 states
along with the District of Columbia and the federal
system require the judicial officer to assess (i) the
risk that the defendant will fail to appear in court
and (ii) whether a defendant will pose a risk to the
safety of the community. See COUNCIL OF STATE
GOVERNMENTS, CRIMINAL JUSTICE/MENTAL HEALTH
CONSENSUS PROJECT 95 n.26 (2002). See also
John Clark & D. Alan Henry, The Pretrial Release
Decision, 81 JUDICATURE 76 (Sept./Oct. 1997). The
remaining states require the judicial officer to
consider only the flight risk posed by the
defendant. /d. In Virginia, the judicial officer is
required to deny balil if “there is probable cause to
believe that [the defendant] will constitute an
unreasonable danger to himself or the public.” VA.
CODE ANN. § 19.2-120(A)(2) (2004).



The District of Columbia Bail Act of 1970.
Typical of the initial wave of legislation is the
statute governing bail practice enacted in
1970 by the District of Columbia.”® The
District of Columbia Bail Act of 1970 provides
that “[t]he judicial officer shall order the
detention of a person charged with an offense
for a period of not more than 5 days . . . if the
judicial officer determines that the person
charged with an offense . . . [m]ay . . . pose a
danger to any other person or the
community.”"’

A judicial hearing is then held in cases
involving a crime of violence or a dangerous
crime, or where there is a serious risk that the
defendant will flee or attempt to obstruct
justice. At this hearing, a judge must
“determine whether any condition or
combination of conditions [of release] will
reasonably assure the appearance of the
person as required and the safety of any other
person and the community.”? If the judge
finds that there is clear and convincing
evidence that no such conditions exist, the
defendant can be ordered detained until tria
The judge is to take into account the nature
and circumstance of the offense charged, the
weight of the evidence, the history and
characteristics of the defendant (including the
defendant’s mental condition), and the nature
and seriousness of the danger posed by the
defendant to any member of the community if
released.™ In addition, if the judicial officer
finds by a substantial probability that the
defendant poses a risk to the integrity of the
judicial proceeding,’® or has committed a
violent crime or a dangerous crime while
armed or while on release pending trial for
another offense, then there is created “a
rebuttable presumption that no condition or

|.13

9D.C. CoDE ANN. §§ 23-1321 to 1332 (2004).
"'D.C. CoDE ANN. § 23-1322(a)(2).

"2 1d. at (b)(1)(a)-(d).

" 1d. at (b)(2).

" 1d. at (e)(1)-(4).

1% Such as threatening or intimidating “a law
enforcement officer, an officer of the court, or a
prospective witness or juror in any criminal
investigation or judicial proceeding.” /d. at (c)2).
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combination of conditions of release will
reasonably assure the safety of any other
person and the community.”'®

The District of Columbia enactment does
provide defendants with substantial
procedural protections. For example, the
detention hearing must “be held immediately
upon the person's first appearance before the
judicial officer.”’” Defendants’ interests are
further protected by a statutory right to be
represented by counsel and the right of
indigent defendants to have counsel provided
for them.'® Defendants are also expressly
afforded the opportunity to testify on their own
behalf, as well as to present and cross-
examine witnesses and introduce other
evidence to counter the government’s case for
detention.” Lastly, defendants who are found
to pose a danger to the community are placed
on an expedited trial schedule during which
they must be indicted within 90 days and have
their trial commence within 100 days.?

In addition, the government is constrained by
the fact that the burden of proof needed to
support pretrial detention is a relatively high
one—clear and convincing evidence.?'
Furthermore, the prosecution is required to
present evidence that there is a “substantial
probability” that the defendant committed the
crime charged.?? The defendant is further
protected from prosecutorial over-reaching by
the availability of appeal from a detention
order.?® This right of appeal is enhanced by a
requirement that the judge, when ordering
detention, “[ilnclude written findings of fact

®1d. at (c)(1)-(4).

7 Id. at (d)(1). Furthermore, “[e]xcept for good
cause, a continuance on motion of the person shall
not exceed 5 days, and a continuance on motion of
the attorney for the government shall not exceed 3

2)(c)

220 C. CoDE ANN. § 23-1324(a)-(b).



and a written statement of the reasons for the
detention.”*

The Federal Bail Reform Act of 1984. The
District of Columbia Bail Act of 1970 is not
only typical of state bail practices that
emerged in the 1970s and 1980s, it also
served as the model for what are arguably the
most influential pretrial detention provisions
today regarding the dangerousness of
defendants: the Federal Bail Reform Act of
1984.% Indeed, the federal effort to give
greater weight to considerations of defendant
dangerousness in pretrial detention decisions
was specifically intended to reflect the District
of Columbia’s bail practices.?

However, the Federal Bail Reform Act
diverges from the District of Columbia Act
model in that it expressly “makes protection of
the public the pivotal factor in determining
whether to release or detain federal
defendants.””” Release is not to be permitted
if “release . . . will endanger the safety of any
other person or the community.”?
Furthermore, unlike the District of Columbia
Act, a rebuttable presumption in favor of
detention does not address whether
conditions of release can not reasonably
assure the appearance of the defendant at
future proceedings, but focuses exclusively on
whether the conditions of release cannot
“reasonably assure the safety of any other
person and the community.”*®

The Federal Bail Reform Act also differs in
that it does not provide procedural protections
to defendants similar to those of its District of
Columbia predecessor. Under the federal
system, prosecutors at the pretrial hearings
may offer hearsay evidence of the defendant’s
prior crimes and thus avoid cross-

24D C. CODE ANN. § 23-1322(g)(1).

2518 J.S.C. §§ 3141-3156 (2004).

%6 3 Rep. No. 225, 98" Cong., 2d Sess., reprinted
in 1984 U.S. CobE CONG. & ADMIN. NEWS 3182,
3205.

27 Miller & Guggenheim, supra note 2, at 345.
%18 U.S.C. § 3142(b).

2 Id. at § 3142(e).
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examination.*® The class of defendants
subject to pretrial detention is also more
expansive. The Federal Bail Reform Act
permits a prosecutor to seek pretrial detention
of a defendant in cases involving a “crime of
violence,”! which is defined as

an offense that has [as] an element of
the offense the use, attempted use, or
threatened use of physical force against
the person or property of another [or]
any other offense that is a felony and
that, by its nature, involves a substantial
risk that physical force against the
person or property of another may be
used in the course of committing the
offense.*?

In addition, pretrial detention can be sought
for any defendant charged with a felony who
has been previously convicted of two or more
federal or state “crimes of violence.”

The differences between the federal approach
and that of the District of Columbia Act make
clear that the Federal Bail Reform Act moves
closer to a system of pure preventive
detention. Indeed, unlike the District of
Columbia, the federal system does not require
evidence of a substantial probability of the
defendant’s guilt because this requirement
was viewed as “one of the ‘principle reasons’
that the District of Columbia prosecutors had
made such limited use of the [preventive]
detention provisions.”* However, predictions
of dangerousness under the federal balil
system uncomfortably rely on untested,
intuitive, and largely unverifiable judgments of

% jd. at § 3142(f).

*1d. at § 3142(f)(1).

%218 U.S.C. § 3156(a)(4). The District of Columbia
Act, by contrast, avoids a catchall definition and
instead defines a “crime of violence” by referring to
a series of specific criminal charges. See D.C.
CODE ANN. § 23-1331(4)(A)-(Q) (2004).
¥18U.S.C. § 3142(f)(1)(D). This can include one
state and one federal crime of violence. /d.

* Miller & Guggenheim, Supra note 2, at 348
(citing S. Rep. No. 225, 98" Cong., 2d Sess. 18,
reprinted in 1984 U.S. CODE CONG. & ADMIN. NEWS
3201).



dangerousness by judges that are made in a
vacuum, removed from proof of a defendant’s
particular dangerousness.* Nonetheless,
preventive pretrial detention for “dangerous”
defendants has survived constitutional
scrutiny in a series of U.S. Supreme Court
decisions.

Constitutional Challenges to Pretrial
Detention Predictions of Dangerousness.
Predictions of dangerousness have gained
increasing credibility in the federal courts in a
variety of contexts. These predictions
permeate the criminal justice system,* and
have been found constitutional even in
extreme situations. In Barefoot v. Estelle, the
U.S. Supreme Court held that clinical
predictions of future violence or continuing
danger to the community could be considered
in deciding whether to sentence a defendant
to death.*” Under the Texas statute governing
capital sentencing hearings, the government
was permitted to produce evidence regarding
the “probability that the defendant would
[subsequently] commit criminal acts of
violence that would constitute a continuing
threat to society.”® The Court concluded that:

If the likelihood of a defendant's
committing further crimes is a
constitutionally acceptable criterion for
imposing the death penalty, which it is, .
.. and if it is not impossible for even a
lay person sensibly to arrive at that
conclusion, it makes little sense, if any,
to submit that psychiatrists, out of the
entire universe of persons who might
have an opinion on the issue, would
know so little about the subject that they
should not be permitted to testify.*

% Miller & Guggenheim, supra note 2, at 348. See
also Albert Altschuler, Preventive Pretrial Detention
and the Failure of Interest-Balancing Approaches
to Due Process, 85 MICH. L. REv. 510, 513 (1986).
% See Jurek v. Texas, 428 U.S. 262, 275 (1976)
gStevens, J., plurality).

7 463 U.S. 880 (1983).

3 TExAS CODE CRIM. PROC. ANN. ART. §
37.071(b)(2) (Vernon 1981).

39 463 U.S. at 896-97 (citing Jurek v. Texas, 428
U.S. 262 (1976)).
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This receptivity to predictions of dangerous-
ness followed the acceptance of presumptions
of continuing dangerousness by the Court
only days earlier in Jones v. United States.*°
In Jones, the automatic confinement and
involuntary hospitalization of a defendant
acquitted on grounds of insanity was upheld
even though the requisite dangerousness
required for such a commitment was based on
the defendant’s criminal act, which may have
occurred at a relatively remote time.*' The
Court asserted that “[t]he fact that a person
has been found, beyond a reasonable doubt,
to have committed a criminal act certainly
indicates dangerousness. . . . Indeed, [this]
evidence generally may be at least as
persuasive as any predictions about
dangerousness that might be made in a civil
commitment proceeding.”*?

Although Barefoot and Jones permitted
criminal dispositions to be shaped by
predictions of future dangerousness, they are
also examples of predictive efforts made only
after the defendant has been found to have
committed a criminal act. Such dispositions
should be distinguished from the use of
predictions of dangerousness to justify purely
preventive detention, as occurs in bail
decisions for defendants whose criminal
behavior is only alleged and not yet
adjudicated.®

Schall v. Martin. Preventive pretrial detention
was put to the test a year after Barefoot and
Jones, but it reached the U.S. Supreme Court
in a relatively unexpected context—the
preventive detention of juveniles by the
juvenile justice system. In Schall v. Martin,**
three juveniles had been detained prior to trial
under a provision of the New York Family
Court Act.*® This Act permitted a judge to
order the pretrial detention of a juvenile if
“there is a serious risk that [the juvenile] may

40463 U.S. 354 (1983).
41
Id.
2 1d. at 364.
43 See Miller & Guggenheim, supra note 2, at 382.
* 467 U.S. 253 (1984).
45 NEw YORK JuD. LAw § 320.5 (McKinney 1983).



before the return date commit an act which if
committed by an adult would constitute a
crime.”® In evaluating the juveniles’ due
process challenge to these pretrial detention
measures, the Court emphasized the state’s
parens patriae interest in promoting the
welfare of juveniles as well as the limited
liberty interests of juveniles.*” In light of these
considerations, the Court in Schall determined
that in addition to ensuring a juvenile’s
presence at trial:

The “legitimate and compelling state
interest” in protecting the community
from crime cannot be doubted. We
have stressed before that crime
prevention is “a weighty social
objective,” and this interest persists
undiluted in the juvenile context. The
harm suffered by the victim of a crime is
not dependent upon the age of the
perpetrator. And the harm to society
generally may even be greater in this
context given the high rate of recidivism
among juveniles.*®

The Court noted that juveniles have a
substantial interest in freedom but found that
interest qualified by the fact that juveniles “are
always in some form of custody.”® As a
result, the Court concluded that, under certain
circumstances, a juvenile’s liberty interest may
be subordinated to the State’s interests.® The
Court justified pretrial detention on the
grounds of predicted dangerousness as a
means of “protecting the juvenile from his own
folly.”®" The Court added:

Society has a legitimate interest in
protecting a juvenile from the
consequences of his criminal activity—
both from potential physical injury which
may be suffered when a victim fights
back or a policeman attempts to make

“5 1d. at § 320.5(1)(b).
47 467 U.S. at 263.

8 Id. at 264-65.

9 1d. at 265.

0 1d.

¥ Id.
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an arrest and from the downward spiral
of criminal activity into which peer
pressure may lead the child.*

For these reasons, the Court in Schall
determined that pretrial detention of juveniles
on the basis of predicted danger to the
community properly promoted the interests of
society and the juvenile and was compatible
with the “fundamental fairness” demanded by
the Due Process clause.” Because there was
no indication that the pretrial detention
measures were being used or intended as
punishment,> the Court held that these
provisions of the New York Family Court Act
were not unconstitutional.>®

United States v. Salerno. As the pretrial
detention scheme upheld in Schall was linked
to the juvenile justice system, some observers
argued that a different outcome could be
expected in conjunction with the adult criminal
justice system. Indeed, compared to the
pretrial detention of adult criminal defendants,
the juvenile justice system is exceptional in
almost every respect.® This prediction was
put to the test three years after Schall when
the danger-focused adult preventive detention
scheme of the Federal Bail Reform Act of
1984 was subjected to a constitutional
challenge. Yetin United States v. Salerno,”’
the same six justices who had written Schall v.
Martin disengaged the reasoning of that
opinion from its moorings in juvenile justice
jurisprudence and extended it to the
preventive pretrial detention of adult criminal
defendants.

% Id. at 266.
* Id. at 268.
* Id. at 269.
% Id. at 281.
% See, e.g., Comment, The Supreme Court and
Pretrial Detention of Juveniles: A Principled
Solution to a Due Process Dilemma, 132 U. PA. L.
REv. 95 (1983); Note, Pretrial Detention of
Juveniles: Denial of Equal Protection Masked by
the Parens Patriae Doctrine, 95 YALE L.J. 174
§1 985).

7481 U.S. 739 (1987).



In Salerno, two adult criminal defendants were
charged with violating a host of federal laws,
including violations of the Racketeer
Influenced and Corrupt Organizations Act
(RICO). They were detained pending trial
under the Federal Bail Reform Act of 1984
because no condition of release would assure
“the safety of any other person or the
community.”*® The two defendants
complained that their pretrial detention for
predicted dangerousness violated the Due
Process Clause of the Fifth Amendment, as
well as the Eighth Amendment’s proscription
against excessive bail.*®

The Court in Salerno rejected the contention
that pretrial detention for dangerousness
constituted an impermissible punishment
before trial in violation of the Due Process
Clause, determining that “the mere fact that a
person is detained does not inexorably lead to
the conclusion that the government has
imposed punishment.” The Court concluded
that the legislative history associated with the
enactment of the Bail Reform Act indicated
that pretrial detention was intended as a
means to redress the “pressing societal
problem” of federal defendants committing
crimes while awaiting trial and thus was
regulatory rather than punitive in nature.®’
And while it recognized that pretrial detention
of dangerous defendants must not be
excessive,% the Court reiterated the reasoning
of Schall that “the Government’s regulatory
interest in community safety can, in
appropriate circumstances, outweigh an
individual's liberty interest.”®® The Court noted
that the detention of individuals thought
dangerous is acceptable during time of war or
insurrection,® pending deportation of aliens,*
for mentally unstable individuals presenting a

%8 Id. at 743.

% 1d. at 746.

% g,

1 Id. at 747.

62 1.,

€ Id. at 748.

 Id. (citing Ludecke v. Watkins, 335 U.S. 160
(1948)).

® Id. (citing Carlson v. Landon, 342 U.S. 524
(1954)).
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danger to the community,® and, of course, for
juveniles predicted to be dangerous pending
adjudication.®’

In light of these illustrations, the Court in
Salerno found the government’s interest in
preventing crime by federal arrestees to be
legitimate, stating that “[w]hile the
Government’s general interest in preventing
crime is compelling, even this interest is
heightened when the Government musters
convincing proof that the arrestee . . .
presents a demonstrable danger to the
community.”®® Although acknowledging the
liberty interests of criminal defendants, the
Court determined that “[w]hen the
Government proves by clear and convincing
evidence that an arrestee presents an
identified and articulable threat to . . . the
community,” a court may, consistent with the
Due Process Clause, “disable the arrestee
from executing that threat.”®® Accordingly, the
Court held that the Federal Bail Reform Act’s
pretrial detention of dangerous defendants
does not “offend[] some principle of justice so
rooted in the traditions and conscience of our
people as to be ranked as fundamental.””®

The Eighth Amendment objection raised in
Salerno was disposed of summarily. Relying
on the venerable bail case of Stack v. Boyle,"”
the defendant asserted that the Eighth
Amendment’s prohibition of excessive bail
grants all criminal defendants a right to bail
calculated solely upon considerations of their
individual flight risk—not the potential danger
they may pose to the community.”? The Court
in Salerno responded that the Excessive Bail

% 1d. at 748-49 (citing Addington v. Texas, 441
U.S. 418 (1979)).

®7 Id. at 749 (citing Schall v. Martin, 467 U.S. 253
(1984)).

® Id. at 750.

% 1d. at 751.

70 1d. (citing Snyder v. Massachusetts, 291 U.S. 97,
105 (1934)).

1342 U.S. 1, 5 (1951) (holding that “bail set at a
figure higher than an amount reasonably
calculated [to ensure the defendant’s presence at
trial] is ‘excessive’ under the Eighth Amendment.”).
72481 U.S. at 752-53.



Clause of the Eighth Amendment does not
“prohibit[] the government from pursuing other
admittedly compelling interests through
regulation of pretrial release” nor establish
that “all arrests must be bailable.””

The Court concluded that determinations of
eligibility for bail are not limited to flight risk
and can encompass defendant
dangerousness and community safety.”® As a
result, the U.S. Supreme Court approved the
use of predictions of defendant
dangerousness in pretrial detention and
cleared the constitutional path for something
approaching pure preventive detention, at
least in the context of a legislatively
determined class of defendants awaiting trial
for a set of crimes.

Pretrial Detention of Dangerous
Defendants Following Salerno. The Salerno
decision spurred a vast and predominantly
critical literature.”® Indeed, this criticism was
present at the very birth of Salerno. In his
dissenting opinion, Justice Marshall scolded
the Court for a decision he characterized as
“an ominous exercise in [constitutional]
demolition. [It] is truly a decision which will go
forth without authority, and come back without
respect.””’ Notwithstanding Justice Marshall’s
remarks, at the time Salerno was decided
every federal Court of Appeals but one that
had considered the validity of the
dangerousness-focused preventive detention
provisions of the Bail Reform Act of 1984 had

.

™ Id. at 754.

" |d. at 754-55.

76 See, e.g., Miller & Guggenheim, supra note 2,
John A. Washington, Preventive Detention:
Dangerous Until Proven Innocent, 38 CATH. U. L.
REev. 271 (1988); Michael W. Youtt, The Effect of
Salerno v. United States on the Use of State
Preventive Detention Legislation: A New Definition
of Due Process, 22 GA. L. REV. 805 (1988),
Michael J. Eason, Eighth Amendment - Pretrial
Detention: What Will Become of the Innocent?
United States v. Salerno, 107 S. Ct. 2095 (1987),
78 J. CRIM. L. & CRIMINOLOGY 1048 (1988).

77481 U.S. at 767 (Marshall, J., dissenting).

rejected constitutional challenges mounted
against them.”

Nor has Salerno fulfilled Justice Marshall’s
Delphic prediction that it would soon return
without respect. Far from being a prodigal
son, Salerno’s approval of preventive
detention on the basis of predicted danger has
gained strength over the ensuing decade and
a half. In the distinct but analogous area of
involuntary civil commitment of sexual
predators, the U.S. Supreme Court invoked
Salerno for the proposition that non-punitive
detention is constitutionally legitimate for such
individuals thought to pose a risk to the
community.

In Kansas v. Hendricks,” the Court examined
the Kansas Sexually Violent Predator Act,
which established procedures for the
involuntary civil commitment of “sexually
violent predators.”® Under the statute, “any
person who has been convicted of or charged
with a sexually violent offense and who suffers
from a mental abnormality or personality
disorder which makes the person likely to
engage in the predatory acts of sexual
violence™” is subject to civil commitment for
care and treatment until they no longer pose
such danger. The Court upheld the law
against various constitutional challenges.®? In
doing so, the Court invoked Salerno in

" See United States v. Walker, 805 F.2d 1042
(11th Cir., 1986); United States v. Rodriguez, 803
F.2d 1102 (11th Cir., 1986); United States v.
Simpkins, 801 F.2d 520 (D.C. Cir., 1986); United
States v. Zannino, 798 F.2d 544 (1st Cir., 1986);
United States v. Perry, 788 F.2d 100 (3d Cir.,
1986); United States v. Delker, 757 F.2d 1390 (3d
Cir., 1985).; United States v. Portes, 786 F.2d 758
(7th Cir., 1985). At the time Salerno was decided,
only the Second Circuit Court of Appeals had
found constitutional infirmities lurking within the
Federal Bail Reform Act of 1984. See United
States v. Salerno, 794 F.2d 64 (2d Cir., 1986);
United States v. Melandez-Carrion, 790 F.2d 984
$2d Cir., 1986).

521 U.S. 346 (1997).

8 KAN. STAT. ANN. § 59-29a01 et seq. (2003).

8 Id. at § 59-29a02(a)-(c).

%2521 U.S. at 371.



affirming the constitutional propriety of civil
commitment proceedings based on
predictions of an individual’s dangerousness
to the community.®®* Because for some of
these individuals there is no effective
treatment, the Kansas law had the effect of
authorizing lengthy detentions. Nevertheless,
the Court upheld the law because of the
danger such individuals posed to others.?

The degree of dangerousness required for the
civil commitment of sexual predators was not
expressly addressed in Hendricks, but was
illuminated five years later in Kansas v.
Crane.®® Revisiting the same Kansas statute,
the Court rejected a total or complete “lack-of-
contro!” standard.® Instead, the Court
recognized that “in cases where lack of control
is at issue, ‘inability to control behavior’ will
not be demonstrable with mathematical
precision. It is enough to say that there must
be proof of serious difficulty in controlling
behavior.”®

Because detention under Hendricks and
Crane also requires a showing that the
offender suffers from a mental abnormality or
personality disorder that makes the person
likely to engage in dangerous behavior
consisting of predatory acts of sexual
violence, these decisions are not directly
applicable to the dangerousness-focused
pretrial detention determinations exemplified
by the Federal Bail Reform Act. Yet they do
represent an affirmation of the view expressed
in Salerno—that defendants deemed to pose
a sufficient risk to the community may be
constitutionally detained for reasons other
than their conviction of a criminal offense.
More specifically, they establish that
preventive detention programs can be
established to combat perceived social risks

8 |d. at 363 (citing Salerno, 481 U.S. at 746-49).
8 521 U.S. at 364-66.

8 534 U.S. 407 (2002).

% I1d. at 412.

87 534 U.S. at 413.

25

posed by certain categories of dangerous
individuals.®

Such preventive detention of “dangerous”
defendants merits a brief discussion. Judicial
approval of the preventive detention set forth
in the Federal Bail Reform Act and other
legislation may strike some as Orwellian, but
constitutional jurisprudence that authorizes
such laws does not require state and federal
legislators to act. It is ultimately the public,
through its elected representatives, that
fashions such legislative schemes. The
legislative perceptions of dangerousness or
lawlessness among defendants awaiting trial
led them to enact laws that detain those
individuals deemed to pose an unacceptable
risk to the community. The merits of this
policy can and perhaps should be debated.
But absent a change in these perceptions,
pretrial detention of dangerous defendants (or
at least certain classes of dangerous
defendants) is likely to remain a common
feature of the legal landscape for the
foreseeable feature. For this reason, attention
should be given to improving the validity and
reliability of predictions of this dangerousness,
which will be the focus of the remainder of this
article.

Predictions of Defendant Dangerousness
and Detention Revisited

To improve predictions of pretrial
dangerousness in criminal defendants under
the Federal Bail Reform Act and similar state
provisions, a base-line evaluation of current
dangerousness assessments made by the
judicial system is needed. Under the current
federal regime, predictions of dangerousness
in the context of pretrial detention emanate
from the adversarial process associated with
the detention hearing.*® These are non-
scientific predictions proposed by the

% For example, the U.S. Congress passed the
Federal Bail Reform Act of 1984 as a response to
“the alarming problem of crimes committed by
persons on release.” S. Rep. No. 98-225, at 3

g1 983).

®18 U.S.C. § 3142(b).



prosecutor and ultimately made by the
presiding judge. As a result, it is important to
evaluate the relative capabilities of judges and
prosecutors to predict defendant
dangerousness.

Non-Scientific Predictions of
Dangerousness in Federal and State
Pretrial Detention Hearings. Assistant
United States Attorneys (“AUSAs") are the
legal agents that initiate pretrial detention
proceedings under the federal bail
procedures.®® Because their requests for
detention are approved by the court
approximately five out of every six times,®' an
appraisal of their abilities to predict
dangerousness is key to evaluating current
pretrial detention procedures. A study of
64,164 federal defendants who had their first
court appearance in 1996, found that 33,189
of them were granted bail and released.®* Of
these 33,189 defendants, 6,482 of them were
released despite a request by the AUSA that
they be detained pending trial.*®

Those defendants released despite a request
by the AUSA for pretrial detention did commit
bail violations® at a substantially higher rate
(22.5%) than those released without objection
from the AUSA (13.7%).*° Examining the
types of violations committed, it was found
that for defendants released over the
objection of the AUSA, 0.9% had first
violations and 0.2% had second violations that
involved violence, while for defendants
released without objection, 0.5% had first
violations and 0.1% had second violations that
involved violence.®*® The study determined
that while an AUSA motion to deny bail is a

% 18 U.S.C. § 3142(f)(1).
% Bak, supra note 1, at 53.
%2 19, Approximately half the 64,164 federal
defendants were detained and never released,
ggost on the request of the U.S. Attorney. /d.

Id.
% Id. at 51-52 (defining “violation” as “(1) failure to
appear at trial; (2) non-criminal violations of
release conditions; and (3) criminal violations of
release conditions.”).
% 1d. at 53.
% 1d. at 54.
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statistically significant indicator of violations of
bail, the large majority of defendants released
over the objection of the AUSA do not commit
violations. When the AUSA motion for pretrial
detention was used as an independent
variable in predicting violations of bail
conditions, it was found to be a weaker
predictor than several other variables and was
found to be comparable to unemployment or
previous drug use.”” Moreover, when the
prediction of violent behavior was considered,
the results indicated AUSA motions for pretrial
detention grossly overestimate defendants’
propensity for dangerousness.

Judicial predictions of dangerousness fare
slightly better, but still greatly inflate the
degree of community risk posed by
defendants awaiting trial. In the early 1980s,
a unique opportunity presented itself for
studying the effectiveness of judicial risk
assessments. In the course of the litigation
over the constitutionality of the New York
Family Court Act’s pretrial juvenile detention
procedures that ultimately led to Schall v.
Martin, a federal district court issued a writ of
habeas corpus for all juveniles preventively
detained under that statute in New York City.°
During the following three years, New York
Family Court judges identified juveniles that
were released pursuant to the order but that
would have been detained under the Family
Court Act due to predicted dangerousness
(“the Schall defendants”).” A subsequent
study investigated the effectiveness of judicial
predictions of dangerousness by examining
the arrest histories of the Schall defendants
during their release pending trial.' In
addition, a control group was constructed of
juvenile offenders from the same time period

8

*" Id. at 64.

% United States ex rel. Martin v. Strasburg, 513 F.
Supp. 691, 717 (S.D.N.Y. 1981). The order was
subsequently overturned in Schall v. Martin, 467
U.S. 253, 381 (1984).

® Jeffrey Fagan & Martin Guggenheim, Preventive
Detention and the Judicial Prediction of
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Experiment, 86 J. CRIM. L. & CRIMINOLOGY 415,
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with the same characteristics (age, race,
gender, committing offense, prior record, and
census tract) as the Schall defendants but
who had not been deemed dangerous, to
provide an estimate of the gain in predictive
efficiency from the judicial determination of
dangerousness.'"!

The results showed that judicial predictions of
law violation posed by the Schall defendants
were more accurate than those of federal
prosecutors described above. Schall
defendants were almost three times as likely
to be rearrested within ninety days of pretrial
release, regardless of offense, than the
control group.'® When the focus was limited
to violent behavior during release, judicial
predictive accuracy was also more accurate
than federal prosecutors. Of the Schall
defendants, 18.8% were rearrested within
ninety days for a violent offense, whereas only
7.8% of control group members were
rearrested for similar offenses during the
relevant time period.”® However, even here
the authors note:

[T]he marginal gain in predictive
efficiency for the Schall cases is
tempered by the high rate of false
prediction . . . . Nearly six-out-of-ten
(59.4%) of the Schall defendants were
not rearrested within the ninety day
period . . .. When violent felony
offenses are applied as the standard for
evaluating preventive detention
decisions, consistent with the [Federal]
Bail Reform Act criteria for
dangerousness, the false prediction rate
for judicial decisions rises. More than
eight-in-ten (81.2%) Schall defendants
were not rearrested for violent offenses
during the ninety-day period . . . .
Accordingly, while predictions of
subsequent crime within ninety days are

"% o, at 432-33.

192 14 at 437 (“Over 40% of the Schall defendants
were rearrested within ninety days, compared to
only 15.6% of the controls.”).

103 Id
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effective, predictions of violence or
danger are less accurate.'®

This high rate of false prediction is troubling,
especially in light of the fact that more than
half of the Schall defendants were never
convicted of the crime with which they were
originally charged.'® While the high false-
positive rates of AUSA’s in predicting
dangerousness may be attributable to
prosecutorial zeal or institutional pressures to
over-detain, no such compulsion would
appear evident in the judicial appraisals of the
Schall defendants. Indeed, if a judge in the
New York Family Courts was naturally inclined
to over-detain juvenile defendants, the
opportunity to do so was not present because
of the constraints imposed by the federal
habeas corpus order. One must accept the
rates of accuracy for the Schall defendants to
be a reasonable indication of the limitations on
judicial capacity to predict dangerousness,
opening the door to public debate over how
pretrial preventive detention procedures can
be improved. Such improvements are further
needed because the Federal Bail Reform Act
and comparable state legislation require the
judge to order detention for dangerousness
only upon “clear and convincing evidence.”'®
As the high error rates of judicial and
prosecutorial predictions suggest that this
evidentiary threshold is frequently not being
met, new and potentially more accurate
measures of defendant risk should be
considered.

The Use of Actuarial and Clinical
Predictions to Determine Pretrial Detention
or Release. If the best judicial predictions are
capable of correctly identifying only one out of
five dangerous defendants, then perhaps the
use of actuarial or clinical predictions (or a
combination thereof) can provide more
accurate preventive pretrial detention choices.

104 1d. at 438.

105 14, at 448.

106 See 18 U.S.C. § 3142(f); D.C. Code Ann. § 23-
1322(b)(2).



This idea is not novel."” The U.S. Supreme
Court has repeatedly expressed a positive
view of forensic evaluations to inform criminal
justice system decisions.'® Furthermore,
legislatively mandated use of actuarial
instruments to gauge future dangerousness is
already employed in conjunction with civil
commitment proceedings for sexually violent
predators.'%

However, historically, studies of clinical
evaluations of mental health patients have
shown an ability to predict potential violent
behavior that is only marginally better than
chance.”® One of the most widely cited
studies of clinical predictive accuracy was
contained in an article published in 1972.""
The researchers conducted five-year follow-
ups with nearly 600 males who had been
convicted of violent offenses and placed in
mental health facilities for evaluation and
treatment. Nearly 400 of them were
eventually determined by clinical evaluators to

197 See Altschuler, supra note 35, at 534. See also

JOSHUA DRESSLER & GEORGE C. THOMAS llI,
CRIMINAL PROCEDURE: PRINCIPLES, POLICIES AND
PERSPECTIVES 793 (1999).

108 See Estelle v. Smith, 451 U.S. 454, 473 (1981)
(while holding that a psychiatrist’s testimony at the
penalty phase of a criminal trial violated the
defendant’s Fifth Amendment privilege against
compelled self-incrimination, the Court stated that
its holding should “in no sense [be seen as]
disapproving the use of psychiatric testimony
bearing on the issue of future dangerousness”).
See also Barefoot v. Estelle, 463 U.S. 880, 896
(1983) (stating that psychiatrists should be
permitted to testify at capital sentencing on the
likelihood of a defendant committing further
crimes).

1% The Virginia statute governing sexually violent
predators explicitly endorses the use of the Rapid
Risk Assessment for Sexual Offender Recidivism
instrument or “a comparable, scientifically validated
instrument.” See VA. CODE ANN. § 37.1-70.4(C)
$2004).

19 See generally ALLEN K. HESS & IRVING B.
WEINER, THE HANDBOOK OF FORENSIC PSYCHOLOGY
172-81 (1999).

" H. L. Kozol et al., The Diagnosis and Treatment
of Dangerousness, 19 CRIME & DELINQ. 371
(1972).

not pose a danger to the community and thus
were released. Another 49 were released by
judicial or parole authorities against the advice
of the clinical evaluators, who had diagnosed
them as still dangerous. At the end of the
five-year follow-up period, only 34.7% of the
patients diagnosed as dangerous but
subsequently released were found to have
actually committed an assaultive crime. In
contrast, 8% percent of the patients
diagnosed as non-dangerous were found to
have committed an assaultive crime.'"?

Because the study showed that clinical
predictions of future violence were wrong in
two out of three evaluations, this study was
used to deride the ability of mental health
professionals to clinically predict
dangerousness.' Yet accurately predicting
one out of three cases is still a substantial
improvement over the one-out-of-five rate of
the New York Family Court judges with
respect to the Schall defendants. And while
the performance of mental health
professionals in the 1972 article may not
reach the level of “clear and convincing
evidence,” there are reasons to suspect that
the study seriously underestimated the
accuracy of forensic clinical evaluations. For
example, one reason for the underestimate
may be that only 20% of the crimes committed
by the patients predicted to be violent were
reported.”™ Second, the patients released

112 Id.

"3 Justice Blackmun made much of this point in his

dissent in Barefoot v. Estelle, 463 U.S. 880 (1983),

when he stated that:
A layman with access to relevant statistics
can do at least as well and possibly better;
psychiatric training is not relevant to the
factors that validly can be employed to make
such predictions, and psychiatrists
consistently err on the side of overpredicting
violence . . .. Itis impossible to square
admission of this purportedly scientific but
actually baseless testimony with the
Constitution's paramount concern for
reliability in capital sentencing.

Id. at 922-23 (Blackmun, J., dissenting).

4 See H. V. Hall, Dangerous Predictions and the

Maligned Forensic Professional: Suggestions for



over the objections of clinical evaluators were
presumably borderline cases and there is no
way of telling how high the accuracy of the
evaluations would have been if all patients
predicted to be dangerous had been
released.’"®

The suspicion that the rates for the accurate
clinical identification of dangerous individuals
may be higher than previously thought was
supported by the results reported in a 1993
article,”"® cited at the time as “surely the most
sophisticated study published on the clinical
prediction of violence.”""" In this study, two
groups of 357 patients were selected out of
1,948 patients recruited from the emergency
room of a psychiatric hospital. The first group
consisted of patients who clinical evaluators
predicted to be violent, while the second
consisted of matched comparison patients.'®
Subsequent patient violence was measured
over the ensuing six months by reviewing
official records and collateral reports and
patient self-reports of incidents where the
patient laid hands on or threatened another
with a weapon. The study found that 53% of
the patients predicted to be dangerous
committed acts of violence within six months,
compared to 36% in the comparison group.'™
While promising, the authors of the study
concluded that clinical evaluations did add to
predictive accuracy, but the overall accuracy
was only modest."?°

Perhaps the greatest advances in forensic
predictions of an individual’s dangerousness

have come through recent developments in
actuarial risk assessment. Such assessments
rely on “previously demonstrated and
validated associations [with] various specified,
well-defined, and measurable predictor
variables (e.g., age and history of arrests).”'?’
In 1993, researchers attempted to create an
actuarial scheme for assessing the future
dangerousness of mentally disordered
offenders.' Two groups of men were
studied, the first consisting of 371 men
admitted between 1965 and 1980 for
treatment to a maximum-security psychiatric
institution in Ontario, Canada. The second
group was made up of 324 men who had
been admitted for only a brief pretrial
psychiatric assessment. Each individual in
the first group was matched with a similar
individual in the second to assure that the
study results would be equally applicable to
forensic psychiatric patients and serious
offenders in general."® Subsequent
incidences of violent behavior among the
subject pool were tracked for an average 81.5
months. A wide variety of potential predictive
variables for future violence were coded from
institutional files, and twelve variables were
identified for inclusion in the final prediction
instrument—the Violence Risk Assessment
Guide (VRAG).'*

The resulting prediction instrument yielded a
strikingly high degree of accuracy in predicting
future violent behavior. For those subjects
scoring in the 8ot percentile or above, the
percentage correctly identified as dangerous

Detecting Distortions of True Basal Violence, 9
CRiM. J. & BEHAV. 3 (1982).

"5 See HEss & WEINER, supra note 110, at 176-77.

"8 Charles W. Lidz et al., The Accuracy of

Predictions of Violence to Others, 269 JAMA 1007
1993).

t Jorln Monahan, Violence Prediction: The Past
Twenty Years and the Next Twenty Years, 23

CRIM. J. & BEHAV. 107, 111 (1996).

"8 idz et al., supra note 116.

119 Id.

120 14 This was especially so for female patients,

for whom clinical predictions of violence were no

more accurate than chance. See also Monahan,

supra note 117, at 112.

29

! Hess & WEINER, supra note 110, at 173.

"2 Grant T. Harris et al., Violent Recidivism of
Mentally Disordered Offenders: The Development
of a Statistical Prediction Instrument, 20 CRIM. J. &
BEHAV. 315 (1993).

"% 1d. at 317-19.

124 The variables were (1) psychopathy checklist
score, {2) separation from parents under age 16,
(3) victim injury in index offense, (4) DSM-III
schizophrenia, (5) never married, (6) elementary
school maladjustment, (7) female victim in index
offense, (8) failure on prior conditional release, (9)
property offense history, (10) age at index offense,
(11) alcohol abuse history, and (12) DSM-III
personality disorder. See id. at 324.



by the VRAG was 74%."® The VRAG's

predictive accuracy even for those individuals
scoring in the 60™ percentile was 70%.'® The
authors of the 1993 study thus concluded that:

Clinical judgment can be improved . . .
through the use of actuarial information .

.. In this approach to decision making
about an individual, an actuarial
estimate of risk is used to anchor clinical
judgment. More specifically, clinicians
can use dynamic (changeable)
information such as progress in
treatment, change in procriminal
attitudes, and the amount and quality of
supervision in the postrelease
environment to adjust the risk level
computed by the actuarial prediction
instrument. If adjustments are made
conservatively and only when a clinician
believes, on good evidence, that a factor
is related to the likelihood of violent
recidivism in an individual case,
predictive accuracy may be improved.'?’
The possibility that instruments such as the
VRAG can significantly increase predictions of
future violence is substantial. Yet even when
available, it has been noted that “their
application has been sufficiently cumbersome
and time-consuming that actuarial input into
the risk assessment of violence has been
impractical in most real-world clinical
settings.”'?

In response, researchers associated with The
MacArthur Study of Mental Disorder and
Violence developed what they believe is a
clinically useful and accurate actuarial
assessment tool—the Iterative Classification
Tree (ICT)."® In developing the tool, 134 risk
factors for future violence were identified from

125 1d. at 329.

126 /d

27 4. at 331.

128 john Monahan et al., Developing a Clinically
Useful Actuarial Tool for Assessing Violence Risk,
176 BRIT. J. OF PSYCHIATRY 312-19 (2000).

129 J5HN MONAHAN ET AL., RETHINKING RISK
ASSESSMENT (2001).

four conceptual domains: dispositional or
personal factors (e.g., age, gender, and head
injury); historical or developmental factors
(e.g., family, work, psychiatric hospitalization,
and violence history); contextual or situational
factors (e.g., social networks, social supports,
and stress); and clinical or symptom factors
(e.g., diagnoses, functioning, and substance
abuse).”® Over a thousand subjects were
initially chosen from four acute psychiatric in-
patient facilities in Pennsylvania, Missouri, and
Massachusetts, where they were given a
baseline interview in the hospital.™' The
subjects subsequently received follow-up
interviews at ten-week intervals during their
first year following discharge.”® In addition,
collateral informants were interviewed on the
same schedule, and arrest and re-
hospitalization records were also consulted.’?
The ICT was used to determine the interaction
between the 134 risk factors and subsequent
acts of violence in the community.

The classification tree method upon which the
ICT is based was chosen because it permits
an iterative model in which many different
combinations of risk factors can be used to
assess a person’s risk of violence. The
particular questions to be asked in generating
an assessment grounded in this approach
depend on the answers given to prior
questions. Factors that are relevant to the risk
assessment of one person may not be
relevant to the risk assessment of another
person. This contrasts with a regression
approach in which a common set of questions
is asked of everyone being assessed, and
every answer is weighted to produce a score
that can be used for purposes of
categorization.'

The predictive ability of a tree-based approach
alone is no more accurate than a standard
main effects regression model. Researchers
in the MacArthur study improved on the

%0 1. at 148, 158, 163-68.
¥ 4. at 148, 150.

%2 19 at 148.

33 1g. at 152-53.

34 1d. at 10-11.



standard classification tree by introducing two
novel aspects. The first was to avoid a
dichotomous approach that classifies all
subjects into either a high or low risk group.
Rather, the researchers employed two cut-
offs—one that identifies high-risk cases and
one for low-risk cases. “By focusing actuarial
attention on cases at the more extreme ends
of the risk continuum, [the researchers]
thought that [they] might increase predictive
accuracy for the cases [they] designated as
extreme.”™ The second innovation was to
increase the predictive accuracy of the
classification tree by pooling and reanalyzing
all subjects that initially fell between the high-
or low-risk thresholds. The logic of this
innovation was that “the people who were not
classified in the first iteration of the analysis
might be different in some significant ways
from the people who were classified and that
the full set of risk factors should be available
to generate a new classification tree
specifically for the people who were not
already classified as high or low risk.”'*® The
process of pooling and reanalyzing subjects
was repeated until no additional groups of
subjects could be classified into high or low
risk categories. Thus, the classification tree
used in the MacArthur study became an
“iterative” one.

These two innovations resulted in
substantially improved predictive accuracy,
with the results of the ICT method significantly
better than chance in predicting future
violence. Even a truncated, clinically feasible
ICT model succeeded in partitioning 72.6%
percent of the subjects into either the high- or
low-risk category for violent behavior within
twenty weeks following hospital discharge.’

%5 1d. at 11.

% 1d. at 12.

37 1d. at 109. The clinically feasible ICT consists
of 106 risk factors, as opposed to the 134 risk
factors used in the empirically optimal ICT. /d. at
108. See also Monahan et al., supra note 128, for
a full discussion of the clinically feasible ICT. This
truncation does not, however, lead to a great
decrease in accuracy. In addition, the 72.6%
classification of the clinically feasible ICT far
outstrips the 57.1% classification rate available
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In addition to this high rate of classification,
the predictive accuracy of high- and low-risk
subjects within these classifications was
impressive. The low-risk category consisted
of groups of individuals whose rates of
violence were no more than half the base rate
of the total patient sample (i.e., <9% violent),
whereas the high-risk category consisted of
groups of individuals whose rates of violence
were at least twice the base rate of the total
patient sample (i.e., >37% violent)."*® Within
these low- and high-risk categories, the
observed rates of actual violence were 5%
and 45%, respectively."®® The prevalence of
violence within the individual risk groups that
comprised the low- and high-risk categories
varied from 2.7% to 52.7%."*°

Moreover, these results show that the
improved accuracy of actuarial instruments
such as a clinically feasible ICT can be
applied without the unavailable or costly-to-
gather information normally required by such
tools. “[R]isk factors usually found in patient
files, or capable of routine assessment, are all
that are required for the ICT to function.”™'

This study illustrates that the ICT can be a
viable candidate for use in the rough-and-
ready world of pretrial detention hearings.
Although the predictive accuracy of the ITC
may still not be commensurate with the “clear
and convincing evidence” requirement found
in most pretrial detention statutes, ICT
accuracy of over one-out-of-two correct
predictions of future violence is a significant
improvement over the one-out-of-five record
found in judicial determinations of individual
risk.

It is important to remember, however, that the
ICT is a clinically useful actuarial approach
only for assessing the risk of violence among
acute psychiatric patients. It has not been

through a standard main effects regression model.
Id. at 106.

"8 1d. at 112.

'3 See id.

140 Id.

14" Monahan et al., supra note 128, at 319.



applied and tested among people with mental
disorders in the general population, nor with
the mixed (i.e., some of whom have a mental
disorder and some who do not) population of
criminal defendants appearing at bail
hearings." Simply put, the ITC results are
encouraging, but the approach has not yet
been demonstrated to be viable for pretrial
predictions of dangerousness.

Some Objections to Preventive Pretrial
Detention and a Final Conclusion

Even assuming that better means to assess
the pretrial dangerousness of criminal
defendants are developed, there still exists
the well-worn adage that our criminal justice
system would prefer to let ten guilty people go
free rather than permit one innocent person to
be convicted. But this adage is fundamentally
inapplicable when the accuracy of
dangerousness predictions rises above a
certain threshold. When the issue is
conviction for a crime, the harm has already
occurred and should not be compounded by
an additional injustice.”*® But when the goal is
to prevent future harm, this calculus must
change.

If we can accurately predict that six out of ten
identified individuals will commit murder, the
likelihood that four will unjustly lose their
freedom for a limited period of time must be
weighed against the likelihood that six
individuals for whom guilt or innocence is not
a question will lose their lives."* In such a
scenario, it can be argued, preventive
detention of the entire group of defendants
may well be justified. Of course a prediction
of dangerousness or even violence does not
necessarily equate with a likelihood that a
murder or other severe episode of violence
will occur. But to the extent we become more

142 See generally MONAHAN ET AL., supra note 129,
at 129-43.
43 Michael L. Corrado, Punishment and the Wild
Beast of Prey: The Problem of Preventive
Detention, 86 J. CRIM. L. & CRIMINOLOGY 778, 793
(1996).

Id. at 794.
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certain in our predictions of violence,
objections to the practice of pretrial detention
will likely be muted. Indeed, if predictive
accuracy increased sufficiently, the threshold
findings required for such detention could
even be lowered.

Another objection to the use of assessments
of the likelihood of dangerousness in pretrial
detention determinations is that the defendant
is being incarcerated for crimes that have not
yet been committed. However, the criminal
law already punishes certain unconsummated
transactions, including anticipatory crimes
such as possession, or inchoate crimes like
attempt or conspiracy. This reinforces the
notion that, when a high degree of predictive
accuracy has been established, pretrial
preventive detention can be based on
reasonably anticipated violent conduct.*

In general, predictions of future
dangerousness are being made more
accurately. The past three decades have
seen an undeniable trend among mental
health researchers, albeit at a slow and
grudging pace, toward increasingly precise
assessments of the risk of dangerousness
posed by individuals. In addition, both clinical
evaluations and actuarial tools intended to
assess future dangerousness are markedly
superior to assessments by the judiciary or
prosecutors. This greater accuracy suggests
an important role for clinical and actuarial
assessments in pretrial decisions regarding
defendant detention.

3 For an excellent discussion of preventive
detention for dangerous individuals and the
potential implications for criminal faw in general,
see Christopher Slobogin, A Jurisprudence of
Dangerousness, 98 Nw. U.L. REv. 1, 48-62 (2003).



Cases in the United States Supreme Court

Low 1Q Score a Relevant Mitigating Factor
at Capital Sentencing, Even If It Is Not
Directly Connected to the Crime and No
Other Evidence of Impairment Is Presented

In Penry v. Lynaugh, 492 U.S. 302 (1989), the
U.S. Supreme Court established that a
defendant’s mental retardation is a potential
mitigating factor at capital sentencing. Under
Texas law, however, a finding of mental
retardation was limited to where there is
subaverage general intellectual functioning,
concurrent deficits in adaptive behavior, and
onset during the early development period.

During the penalty phase of a Texas capital
murder trial, the only evidence admitted in
defendant’s favor was his low 1Q score of 67.
The jury, under Texas law, was instructed to
consider the appropriate punishment by
answering two “special issue” questions. The
first question was whether defendant's
conduct was committed deliberately and with
the reasonable expectation that the death of
the deceased would result. The second was
whether there was a probability that the
defendant would subsequently commit
criminal acts of violence that would constitute
a continuing threat to society. The jury
answered both special issues in the
affirmative and accordingly sentenced the
defendant to death.

The Supreme Court determined that the
defendant’s low IQ was a potential mitigating
factor and the two special issues were
insufficient to permit the jury to give effect to
the evidence pertaining to his 1Q. The Court
noted that it established in Atkins v. Virginia,
536 U.S. 304 (2002), that impaired intellectual
functioning is inherently mitigating during
capital sentencing, and that it has found 1Qs of
79 and 82 constituted mitigating evidence.

The Court held that evidence of impaired
intellectual functioning based solely on an 1Q
score of 67 can be a mitigating factor at the
penalty phase of a capital murder trial. The
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Court ruled that the jury instructions did not
adequately permit the consideration of this
evidence because impaired intellectual
functioning has a mitigating dimension beyond
the impact it has on the individual’s ability to
act deliberately, which was the focus of the
Texas approach.

Furthermore, the Court ruled that the Fifth
Circuit in reviewing this case had improperly
required a connection between the
defendant’s impaired intellectual functioning
and the crime before it could be considered as
a mitigating factor. Tennard v. Dretke, 124 S.
Ct. 2562 (2004).

Missouri Court Rules Individual Need Not
Be Competent Before a Sexually Violent
Predator Commitment Hearing Can Be
Held; Supreme Court Declines Review

Many states in recent years have enacted
laws that permit convicted sexual offenders to
be civilly committed as a sexually violent
predator upon the completion of their criminal
sentence. It is well established that a criminal
defendant must be competent to stand trial
before the defendant can be convicted.

The question arose in Missouri whether a
person facing commitment as a sexually
violent predator must similarly be competent
to understand the nature of the proceedings
and to assist counsel in his defense. A
Missouri Court of Appeals ruled that
competence was not required. The U.S.
Supreme Court declined to review this ruling.

The Missouri appellate court cited the U.S.
Supreme Court’s decision in Kansas v. Crane,
521 U.S. 346 (1997), that held that a similar
sexually violent predator commitment scheme
was civil in nature and not criminal. The
Missouri court then determined that there is
no requirement in general that a person for
whom civil commitment is sought be
competent to stand trial. The court asserted
that the very nature of civil commitment is to



commit individuals for treatment who “are
unable to comprehend reality or to respond to
it rationally.” The court also noted that the
U.S. Supreme Court in Jackson v. Indiana,
406 U.S. 715 (1972), established that civil
commitment is available for an individual who
has been found incompetent to stand trial.

The court added that the person facing civil
commitment as a sexually violent predator has
been conferred by statute a number of other
rights that provide sufficient due process
protection. The court concluded that to block
the proceedings because the individual is
incompetent would thwart the state’s interest
in protecting the health and welfare of its
citizens and jeopardize the individual's receipt
of proper rehabilitating treatment. Missouri v.
Kinder, 129 S.W.3d 5 (Mo. Ct. App. 2003),
cert. denied, 125 S. Ct. 480 (2004).

Ruling That Dismissed Substantive Due
Process Challenge to Sex Offender
Registration and Notification Law Not
Disturbed

Every state requires that various convicted
sex offenders register with a state entity,
typically a law enforcement agency, upon the
completion of their prison term. This
information is generally made available to the
community by some means, which in many
states, including Virginia, involves posting the
information on an Internet website.

In 2003, the U.S. Supreme Court upheld such
registration and natification laws in a pair of
cases. In Smith v. Doe, 538 U.S. 84 (2003),
the Court ruled that Alaska’s registration
requirements do not violate the federal
constitution despite being imposed
retroactively on defendants who were
convicted prior to the enactment of the
registration requirements because they did not
constitute additional “punishment.” In
Connecticut Dep’t of Public Safety v. Doe, 538
U.S. 1 (2003), the Court held that the
Connecticut notification scheme did not violate
procedural due process when it did not require
a procedure to determine the current
dangerousness of the individual because
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disclosure is based on the offender’s prior
criminal conviction, which he has already had
a procedural opportunity to contest, and not
the offender’s current dangerousness.

The Supreme Court at the time did note that it
was not addressing a possible substantive
due process violation as the issue had not
been raised on appeal. However, the Ninth
Circuit subsequently reviewed such a claim,
namely, that the registration and notification
provisions constituted an infringement of sex
offenders’ fundamental interest in life, liberty,
or property, which would have required the
state to show a compelling reason for the
provisions.

The Ninth Circuit determined that the U.S.
Supreme Court has established that a
“fundamental” right must be “deeply rooted in
our history and traditions” or be “fundamental
to our concept of constitutionally ordered
liberty.” Without discussion, the Ninth Circuit
concluded that persons convicted of serious
sex offenses do not have a fundamental right
to be free from registration and notification
provisions.

As a result, the state was only required to
demonstrate a reasonable relation to a
legitimate state interest to justify the action.
The Ninth Circuit ruled that this requirement
was met as the U.S. Supreme Court
established in Smith that these provisions
serve the legitimate purpose of “public safety”
by alerting the public to the risk of sex
offenders in their community. In addition, the
court found that the broad categories of
offenses that are included and the length of
the reporting requirements are reasonably
related to the danger of recidivism. Thus,
although this scheme did infringe important
liberty interests, the court concluded this
infringement was not sufficient to strike it
down as a violation of the Fourteenth
Amendment right to substantive due process.
The U.S. Supreme Court declined to review
this decision. Doe v. Tandeske, 361 F.3d 594
(9th Cir. 2004), cert. denied, 125 S. Ct. 56
(2004).



Arkansas Court Finds That Nursing Home
Negligence and Malpractice Warrants
Significant Compensatory and Punitive
Damages; Supreme Court Declines Review

A nursing home resident in Arkansas suffering
from Alzheimer’s Disease died from severe
malnutrition and dehydration. There was
considerable evidence that the resident did
not receive proper care and suffered
considerably; that the misconduct involved
repeated actions; that the facility, part of a
large chain of assisted living facilities, was
short-staffed to maximize profits and this
practice continued even after complaints by
staff members, patients, and family members;
and that efforts were made to conceal
deficiencies, including bringing in extra
employees on state-inspection days.

In the largest personal-injury verdict ever
awarded in Arkansas, a jury awarded
compensatory damages of $5 million for
ordinary negligence and $10 million for
medical malpractice, and $63 million in
punitive damages. Given the egregious
conduct of the nursing home, the Supreme
Court of Arkansas upheld the jury findings, but
did reduce as excessive the compensatory
and punitive damages by two-thirds.

The U.S. Supreme Court declined to review
this still substantial award, notwithstanding
that the Court recently scrutinized the size of
awards of punitive damages in State Farm
Mut. Ins. Co. v. Campbell, 538 U.S. 408
(2003). Advocat, Inc. vs. Sauer, 111 S.W.3d
346 (Ark. 2003), cert. denied, 124 S. Ct. 532
(U.S. 2003).
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Ruling That Dismissed Suit Against
Therapist for Alleged Role in Conspiracy to
Deny Child Custody to Mother Not
Disturbed

Child custody disputes are frequently bitterly
contested. Mental health professionals may
be asked to play a pivotal role by formulating
and submitting a report regarding who should
be assigned custody. A disappointed party
may subsequently file a lawsuit alleging
improper behavior by the mental health
professional in reaching his or her opinion.
The U.S. Supreme Court declined to review a
ruling by the Ninth Circuit that affirmed the
dismissal of a lawsuit that alleged that a
therapist had participated in a conspiracy to
deprive a mother of the custody of her
children.

The mother’'s complaint asserted that the
therapist had joined with the fathers of her
children and the social workers involved in the
case in devising a plan to deprive her of the
custody of her children. The mother claimed
that the fathers of her children had made false
claims of child abuse against her to punish her
for leaving them and becoming involved with
her ex-husband’s brother, that the social
workers had become involved to punish her
for challenging their authority, and that the
therapist’s false report had been decisive in
the judicial decision to deprive her of custody.

In dismissing the complaint, the Ninth Circuit
ruled that the mother had to show more than
that the therapist wrote reports upon which the
social workers relied or that the therapist’s
actions ultimately resulted in the loss of
custody. The court determined that there was
no basis for inferring that the therapist was
part of a conspiracy to violate the mother’s
constitutional rights. Elwood v. Morin, No. 02-
56077, 2004 WL 26713 (9th Cir. 2004), cert.
denied 125 S. Ct. 271 (2004).



Cases in Virginia State and Federal Courts

A Pair of Judicial Rulings Order Forcible
Treatment of Non-Dangerous Criminal
Defendants to Restore Competence to
Stand Trial

In December of 2003, a federal district court in
Virginia denied a request to forcibly medicate
a criminal defendant to restore him to
competence to stand trial. United States v.
Evans, 293 F. Supp. 668 (W.D. Va. 2003).
The court concluded that the government’s
interest in having the defendant treated over
his objection was not sufficiently strong to
outweigh the defendant'’s right to refuse such
treatment. This case was noteworthy in that it
was one of the first applications of the U.S.
Supreme Court’s decision in Sell v. United
States, 539 U.S. 166 (2003), which permits,
under certain circumstances, the medication
over objection of criminal defendants even
when the defendant is not a danger to self or
others.

A month after the district court’s initial ruling, a
hearing was scheduled to determine whether
the defendant should be civilly committed
instead. Just before this hearing, however,
the defendant was charged with threatening to
murder the presiding magistrate. As a result,
a hearing was conducted instead on whether
the decision rejecting involuntary medication
should be reconsidered in light of the new
criminal charge.

The judge newly assigned to the case after
the magistrate recused herself, ruled that
involuntary treatment should be administered
if the defendant continued to refuse to
voluntarily take antipsychotic medicine
prescribed for the purpose of restoring his
competence. The court placed considerable
weight on the fact that the defendant was now
charged with a felony for which the maximum
term of imprisonment is ten years. This new
charge undercut one of the reasons given for
initially refusing to order involuntary treatment,
namely, that the defendant had already been
confined longer than the possible
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imprisonment for the initially charged
misdemeanor and therefore even if restored to
competence and convicted he would not serve
any time in jail.

The court also questioned another basis given
for the initial ruling, namely, that because the
defendant suffered from a long-standing
serious mental illness (paranoid
schizophrenia) the absence of treatment was
likely to result in his continued confinement in
a mental health institution, thereby lessening
any risk of danger or flight that he might pose.
The court noted it was uncertain that the
defendant was sufficiently dangerous to
permit long-term civil commitment.

The court also concluded that the other
factors established by Sell supported an order
of involuntary medication. In particular, the
court found that (1) there was a substantial
probability that the antipsychotic medicine
would restore the defendant to competence
within a reasonable time, (2) there were not
less intrusive forms of therapy likely to restore
the defendant to competence, (3) the
administration of the medicine was not
substantially likely to cause any serious side
effects that would interfere with the
defendant’s ability to assist in his defense, (4)
the medicine was medically appropriate, and
(5) the government had important interests at
stake in the restoration of defendant’s
competence.

The court noted the government intended to
rely largely on the testimony of informants in
prosecuting the latest charge and therefore
the government had an interest in a prompt
prosecution before memories fade. The court
rejected the concern of the defendant’s expert
that the side effects of the medication would
be enhanced because the defendant was
seventy-five years old. The court also
dismissed as “ironic” the likelihood that the
defendant’s delusional beliefs of persecution
were likely to be enhanced by his lengthy
incarceration without trial and the



government’s efforts to involuntarily medicate
him. United States v. Evans, No.
102CR00136, 104M00014, 2004 WL 533473
(W.D. Va. Mar. 18, 2004).

In a similar case decided within the same
federal district court but by a different judge,
involuntary treatment was ordered for another
defendant who had been found incompetent
to stand trial. The defendant, charged with
possession of stolen firearms, testified that he
believed that medicine was poison, that it
could cause him substantial bodily harm, and
that he would refuse medication even if
ordered by the court to take it.

Relying on the testimony of two mental health
professionals who examined the defendant,
the court acknowledged that the defendant did
not pose a risk of danger to himself or others.
The court concluded, however, that
involuntary medication was necessary to
further the government’s important interests in
bringing the defendant to trial and assuring a
fair and timely trial.

The court determined that with appropriate
medication there was a substantial likelihood
that the defendant could be restored to
competence within a reasonable time. The
court further determined that the proposed
medication was not substantially likely to
cause any serious side effects or any side
effects that could interfere significantly with
the defendant’s ability to assist in his defense,
although the court did note that there was a
small probability that such side effects could
occur. The court also found that the proposed
medications were medically appropriate, and
that less intrusive means of treatment, such
as group or individual therapy, were unlikely to
restore the defendant to competence. United
States v. Mackie, No. 7:03CR00007, 2004 WL
368477 (W.D. Va. Feb. 26, 2004).

All Defendants Sentenced to Death Entitled
to Have a Jury Determine Non-Frivolous
Claims That They Are Mentally Retarded

In response to the U.S. Supreme Court ruling
in Atkins v. Virginia (2002) that bans
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sentencing a mentally retarded individual to
death, the Virginia General Assembly in 2003
established procedures for determining mental
retardation in capital murder trials. This
legislation established separate procedures
for defendants whose trials occurred after the
effective date of this legislation (i.e., new
trials) and for defendants whose trials had
previously been concluded. For new ftrials, it
is clear that this legislation allows a jury to
decide whether a capital murder defendant is
mentally retarded. For defendants whose
trials were completed prior to the effective
date of the legislation, it was unclear whether
those who raise a non-frivolous claim are
entitled to have a jury decide the issue.

The Supreme Court of Virginia held that all
defendants convicted of capital murder and
sentenced to death are entitled to have a jury
determine whether they are mentally retarded.
The court determined that affording some
defendants a right to have a jury decide the
question and not others would violate the
Equal Protection Clause of the Fourteenth
Amendment of the United States Constitution.
Burns v. Warden of Sussex | State Prison,
597 S.E.2d 195 (Va. 2004).

Paraphiliac Pedophile’s Acceptance of
Responsibility for the Sexual Exploitation
of Children Is Grounds for Sentence
Reduction

The future of the federal sentencing guidelines
is somewhat in doubt following the U.S.
Supreme Court’s recent ruling in Blakely v.
Washington, 124 S. Ct. 2531 (2004). Under
the guidelines as they currently exist,
however, a trial judge in the federal system is
to consider a number of factors in deciding
whether to enhance or reduce a convicted
defendant’s sentence. The Fourth Circuit
Court of Appeals held that a defendant who
admitted to and attempted to remedy his
mental disorder should be granted a sentence
reduction.

A 63-old pedophile pled guilty to two counts of
sexual exploitation of children, admitted to
having sex with several hundred children



throughout his lifetime, and acknowledged his
condition as a mental iliness. Under the
federal guidelines, a defendant is entitled to a
reduction when the defendant “clearly
demonstrates acceptance of responsibility.”
The trial court refused to grant this reduction
because during sentencing the defendant
indicated he believed that a child at age ten
has the ability to consent to having sex with
an adult. The Fourth Circuit reversed, noting
that our legal system should not punish
defendants for seeking the counseling and
rehabilitation that they require.

The Fourth Circuit acknowledged that a guilty
plea alone does not automatically entitle a
defendant to a reduction for acceptance of
responsibility. Rather, the defendant must
prove by a preponderance of the evidence
that he has clearly recognized and
affirmatively accepted personal responsibility
for his criminal conduct.

In assessing this defendant’s acceptance of
responsibility, the Fourth Circuit looked
beyond his statement about children’s ability
to consent, which it characterized as a
manifestation and acknowledgement of his
disorder and consonant with the thought
process of someone with a pedophilic
paraphilia. The court added that,
notwithstanding his statement, the defendant
understood that a child cannot legally consent
to such behavior, that the children he had
interacted with had been harmed by his
behavior, and that he should not engage in
this behavior.

The court instead emphasized the defendant's
willingness to speak voluntarily and in detail
with authorities about crimes beyond those
with which he had been charged, his
admission to a life history as a sexual
predator, his efforts to fight the disorder and
obtain treatment, and his repeated
expressions of guilt and remorse. While
stating that the defendant’s conduct was “of
the most abhorrent type society knows,” the
court concluded that the rejection of a
downward adjustment in his sentence would
inappropriately establish a categorical bar that

would deny the acceptance of responsibility
reduction to individuals who suffer from and
are not yet cured of mental disorders.
Furthermore, the court reasoned, it would
punish them for answering questions honestly
and undermine their first steps toward
rehabilitation. United States v. Kise, 369 F.3d
766 (4th Cir. 2004).

Downward Departure in Sentencing Under
Federal Sentencing Guidelines for
Defendant with Diminished Mental
Capacity Prohibited When Possibility
Exists That Defendant May Discontinue
Medication

Under the federal sentencing guidelines as
they currently exist, a federal judge can
reduce a sentence below the applicable
guideline range “if the defendant committed
the offense while suffering from a significantly
reduced mental capacity.” However, this
reduction may not occur if (1) the reduced
mental capacity was caused by the voluntary
use of drugs or other intoxicants, (2) “the facts
and circumstances of the defendant’s offense
indicate a need to protect the public because
the offense involved actual violence,” or (3)
the defendant’s criminal history indicates a
need to incarcerate the defendant to protect
the public.

A Maryland man had pled guilty to possession
of a firearm, his second conviction of a crime
punishable by imprisonment. During a traffic
stop, the police officer noted the man was
clutching the side of his jacket and ordered
the man to remove his hands from the jacket.
The man refused to do so and, after back-up
officers arrived, was subsequently found to
have a .22 revolver in the jacket. The man
suffers from paranoid schizophrenia and,
unless medicated, experiences auditory
hallucinations and feelings of paranoia. At the
time of the arrest, the man had stopped taking
his medication, was hallucinating, believed he
was an undercover police officer, and thought
people were trying to “hurt” him.

At sentencing, the trial court granted the
defendant a downward departure under the



sentencing guidelines based on his
diminished mental capacity and sentenced
him to three years’ probation. The Fourth
Circuit Court of Appeals, however, ruled that
the defendant was not eligible for the
departure because the offense involved a
serious threat of violence and indicated a
need to protect the public. The court
reasoned that the defendant’s clutching his
jacket while refusing to comply with an
officer’s order to remove his hands from the
jacket where the gun was located created a
“highly volatile situation that could have
erupted in violence.” The court added that
because the defendant thought he was an
undercover police officer and that people were
trying to hurt him, the defendant apparently
was prepared to use the gun, exposing the
officers and the public to potential harm.

In addition, the Fourth Circuit cited the
defendant’s failure in the past to take his
medication as establishing a “need to protect
the public.” Notwithstanding his current
treatment compliance, the court determined
that inadequate assurances had been
provided that he would continue to do so. The
court noted that he could refuse to visit his
doctor or take his oral medication, and the
discontinuation of his medication could “easily
lead to a recurrence of symptoms” whereby
his actions would pose “a serious threat of
violence” and endanger the public.

A dissenting opinion criticized the majority for
overly relying on speculation. The dissent
asserted that whether an offense involved a
serious threat of violence should depend on
what actually happened, not what could have
happened, and there was nothing “volatile”
about this arrest. The dissent noted the
defendant had neither moved nor spoken
during the initial encounter with the officer,
was already holding his jacket when the
officer approached him, was clutching the
jacket and not his firearm, and complied
without incident when other officers arrived.

Similarly, the dissent criticized the majority's
conclusion that a downward departure in
sentencing was not justified because the
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defendant might, at some future time, decide
not to take his medication. The dissent
pointed out that the defendant had been
treatment compliant for almost two years, was
receiving daily reminders to take his
medication from his mother, had expressed an
intent to take his medication that his
consulting clinical psychologist believed, and
was now receiving injections of medication
that ensured he would remain medicated for a
month even if he forgot or refused to take his
pills. The dissent emphasized that the offense
had occurred two or three days after he failed
to take his oral medication and the addition of
the injections of medication to his treatment
regime diminished the likelihood that such a
relapse would occur again. The dissent
added that the defendant’s prior offense had
occurred before any psychiatric treatment had
been provided. United States v. Riggs, 370
F.3d 382 (4th Cir. 2004).

Physician at Virginia Mental Health Facility
Ordered Reinstated

Ending a long-standing employment dispute at
Western State Hospital, the Virginia Supreme
Court ordered the reinstatement of a physician
who had worked for six years as an internist at
the state-run facility. The physician had been
fired on May 15, 2001. He claimed he was
fired for complaining publicly about the quality
of psychiatric care at the hospital, while the
state asserted he was fired for failure to follow
a supervisor’s instructions and for violating
state policy regarding the disclosure of
personnel records.

Under the grievance procedure that existed at
the time, the physician contested his dismissal
to his immediate supervisor, another
physician, who reversed the termination and
ordered his reinstatement. However,
management took the matter to a “second-
step” and a “third-step” review, provided by
the facility’s Medical Director and Hospital
Director, respectively, and subsequently to a
hearing officer and the Department of Human
Resource Management, all of whom upheld
the initial termination. The Virginia Code at
that time read “[e]ach level of management



review shall have authority to provide the
employee with a remedy.”

The Virginia Supreme Court held that this
provision permitted the physician to accept the
ruling of his immediate supervisor and to
preclude any subsequent review. Otherwise,
the court asserted, the first-stage of the
process would be reduced to a mere
recommendation that could be followed or
ignored. It added that giving the immediate
supervisor the ability to preempt review by
higher authorities was not unfair because the
state had established this process and it was
not absurd to afford an employee a remedy at
the first stage of review.

The court acknowledged the Virginia General
Assembly had amended this procedure in
2003, in direct response to this suit, to make
each level of management review “subject to
the agency head'’s approval,” but concluded
that only supported its view that such was not
the case before this change occurred. Horner
v. Dep’t Mental Health, 597 S.E.2d 202 (Va.
2004); Court Orders Reinstatement of Doctor
Critical of Care, 19 Virginia Lawyers Weekly
58 (June 21, 2004).

Employee Who Was Sexually Assaulted at
a Correctional Facility for Inmates with
Psychiatric Problems Can Only Turn to
Workers’ Compensation for Recovery

In general, when employees are injured in the
course of work, they must turn to a state-run
workers’ compensation plan for recovery.
These plans are intended to ensure
compensation in a quick and reliable manner
and do not require employees to show that the
employer was at fault in connection with the
injury. At the same time, the worker’s
compensation plan also places limitations on
the size of the damages that can be
recovered.

However, when the injury is outside the realm
of expected activities for a particular business,
employees typically have the option of filing
claims through the tort system where they
may recover more if they can show the
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employer was at fault. One such common
exception involves sexual assaults that occur
on the job because they involve an activity
that is outside the norm for most businesses.

A female medical records technician at Marion
Correctional Treatment Center, a facility for
inmates with psychiatric problems operated by
the Virginia Department of Corrections,
asserted that this exception applied when she
was subjected to an attempted forcible
sodomy by an inmate while at work, and filed
a tort claim for recovery.

The Smith County Circuit Court of Virginia,
however, held that her exclusive remedy is
workers’ compensation. The court ruled that
under the Virginia scheme, employees are
limited to workers’ compensation when the
nature of the employment substantially
increased the risk of sexual assault. The
court cited the nature of the prisoners housed
at the facility, the presence of rules and
policies designed to keep such inmates from
attacking the employees, and the fact that the
inmate waited for a lapse in the security
system before attacking as establishing the
increased risk of this job. Gilbert v.
Commonwealth, No. 03-199 (Va. Cir. Ct. June
3, 2004); 19 Virginia Lawyers Weekly 356
(Sept. 6, 2004).

Physician Employed as a “Physician
Extender” by a State Psychiatric Facility Is
Not Protected by Sovereign Immunity and
Thus May Be Sued for Malpractice

Unless waived, the state is protected by the
doctrine of sovereign immunity from
malpractice claims. Employees of the state
may be similarly protected. In Virginia, the
greater the control of an employee’s actions
by the Commonwealth, the greater the
likelihood of immunity. However, state-
employed physicians may not be entitled to
this immunity because they must exercise
their professional skill and judgment when
treating patients and thus tend not to be
subject to the control and direction of others.
James v. Jane, 282 S.E.2d 864 (Va. 1980).



The Virginia Supreme Court has ruled that a
“physician extender” was not entitled to the
protection of sovereign immunity when he was
sued for malpractice following the death of a
psychiatric patient. The physician was a
resident in psychiatry at the University of
Virginia and was on duty for weekend shifts at
Western State Hospital to respond to
emergent non-psychiatric medical needs. The
patient, who suffered from a bipolar disorder,
had “experienced a violent assault, likely
through his rectum” within three days after
having been involuntarily committed. The
physician failed to diagnose the presence of
free air in the patient’s abdominal cavity and
ordered treatment that exacerbated the
patient’s condition.

The court acknowledged that the facility did
exercise some control over which patients the
physician would see because the physician
was expected to see patients that the nurses
requested him to see. However, it concluded
that the defendant was otherwise free to
exercise his judgment and discretion about
seeing patients and was not under anyone’s
supervision. As a result, the Commonwealth’s
control over the physician was, at best, slight,
and the physician was not entitled to the
protection afforded by the doctrine of
sovereign immunity. McCloskey v. Kane, 604
S.E.2d 59 (Va. 2004).

Out-of-State Physician Can Provide Expert
Testimony About Virginia Standard of Care

The Virginia Supreme Court reversed a trial
court decision to exclude an out-of-state
physician from providing expert testimony
regarding the Virginia standard of care in a
medical malpractice case. The trial court had
ruled that the New York physician, although
familiar with the national standard of care, was
not sufficiently familiar with the Virginia
standard of care and thus was not qualified to
testify as an expert witness under § 8.01-
581.20 of the Virginia Code.

In rejecting this ruling, the Virginia Supreme
Court found that the physician was sufficiently
familiar with the Virginia standard of care after
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having attended seminars and meetings in
Virginia and having discussed this standard
with Virginia physicians. In addition, the court
noted the physician maintained an active
clinical practice and was familiar with the
medical specialty in question. Christian v.
Surgical Specialists, 596 S.E.2d 522 (Va.
2004).

Sufficient Facts Alleged Regarding Suicide
of Detainee to Permit “Deliberate
Indifference” Lawsuit Targeting Jail Staff
to Continue

Suicides and suicide attempts by jail and
prison inmates with a mental disorder are
unfortunately not a rare event. Following an
inmate suicide, a lawsuit may be filed that
asserts that correctional officials did not take
adequate steps to prevent the suicide. The
United States Supreme Court in Farmer v.
Brennan, 511 U.S. 825, 848 (1994),
established that a prison official may be held
liable under federal law if the official “knows
that inmates face a substantial risk of serious
harm and disregards that risk by failing to take
reasonable measures to abate it.” Such a
complaint is widely referred to as a “deliberate
indifference” claim.

Such a complaint was filed in the Western
District of the U.S. District Court of Virginia by
the wife of a detainee who committed suicide
at the Warren County jail. As a preliminary
matter, the deputy sheriffs at the jail
responded that the facts that the wife alleged,
even if taken to be true, were not sufficient to
support a deliberate indifference claim. The
court disagreed and allowed the lawsuit to
continue.

The court noted that a judge or jury can
conclude that a prison official knew of a
substantial risk if the risk was obvious. The
court determined that the complaint alleged
that the arresting officer had told the deputies
that the detainee was drunk and threatening
suicide, that the deputies failed to follow jail
procedures for suicidal inmates (which
included placing the inmate on suicide watch),
that the deputies failed to provide adequate



treatment, evaluation, and protection (which
included a failure to order a mental health
evaluation), that the deputies had watched
surveillance cameras trained on the detainee
during this time, and that the detainee had
engaged in suspicious activity for thirty
minutes before he hung himself in full view of
the cameras (which included muiltiple tests of
the noose he crafted from his shoelaces).
The complaint also alleged that despite the
fact that the detainee’s actions were
observable on jail monitors and inmates in
adjacent cells repeatedly tried to get the
deputies’ attention, the detainee’s body was
not cut down until approximately an hour and
40 minutes after his suicide. Thus, the court
concluded, the detainee’s wife had sufficiently
alleged a “deliberate indifference” claim and
was entitled to an opportunity to prove these
assertions at trial. Short v. McEathron, No.
Civ.A.5:04 CV 00043, 2004 WL 2475561
(W.D. Va. 2004).

Jury Verdicts Split on Medical Malpractice
Claims of Negligent Administration of Pain-
Relief Medicine by Psychiatrists

The family of a woman who died of an
overdose of a strong pain-relief medicine
given to her by a psychiatrist was awarded
$1.4 miltion by a Virginia jury. The woman,
who suffered from menstrual cramping and
endometriosis, obtained four Fentanyl patches
from the psychiatrist, allegedly without proper
instructions, warning, medical exam, or a
prescription. At the time she obtained the
patches, the woman was an administrative
clerk at the psychiatrist’s clinic and in the
process of obtaining a divorce from him. The
woman was apparently unaware of the
strength and potency of Fentanyl, a Schedule
Il drug, and applied all four patches
simultaneously plus a heating pad, which
increased the circulation of the medication.
Criminal charges were subsequently brought
against the psychiatrist and he was found
guilty of prescribing a Schedule |l narcotic
without a written prescription.

During the civil trial, the presiding judge found
that the psychiatrist and his psychiatric group
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breached the standard of care owed to the
woman and thus were negligent as a matter of
law. The jury was charged with determining
whether the claim should be denied because
of contributory negligence on the part of the
woman. The defendants asserted that a
reasonable and prudent person, such as the
woman, who was intelligent and reasonably
knowledgeable about the medication, would
not have acted as the woman did and thus the
claim should be defeated because the woman
had also been negligent. The jury rejected
this argument. Estate of Feury v. Member
(Spotsylvania Co. Circ. Ct. 2004); Deceased
Woman’s Family Wins $1.4 Million Against
Psychiatrist, 1 Virginia Medical Law Report 34
(July 2004).

In another case, a jury rejected a medical
malpractice claim against a psychiatrist for the
alleged negligent administration of pain
medication. The psychiatrist had treated a
woman for approximately a year for mental
health issues. During this time, the woman
sought treatment for chronic pain. The
psychiatrist provided some pain medications
but told the woman she needed to find
another physician to provide long-term pain
management.

Some time later, in the course of an
emergency appointment, the woman and her
husband told the psychiatrist that no other
physician would provide treatment to the
woman and they asked the psychiatrist to
provide pain medication. The psychiatrist,
although concerned about drug seeking
behavior, concluded that this was a crisis
situation based on what she had been told,
and gave the woman a prescription for two
weeks of Methadone. Five days later, the
woman was found dead. An autopsy revealed
a high level of Methadone, as well as the
presence of two others drugs, including Elavil.

The woman'’s family claimed that the
psychiatrist was negligent when she
prescribed Methadone to this patient. The
psychiatrist responded that the prescription of
Methadone was within the standard of care
and that the woman suffered a sudden cardiac



death due to her ingestion of Elavil, which is
known to cause cardiac arrhythmias. The jury
found for the psychiatrist. Estate of Marlow v.
Slam, No. LR-1470-3 (Richmond Circ. Ct.
2004); Wrongful Death Suit Nets Defense
Verdict, 19 Virginia Lawyers Weekly 103
(June 28, 2004).

A Court Can Not Impose Care and
Discharge Obligations on a Hospital
Beyond the Period of Time for Which the
Individual Was Involuntarily Committed

An individual was involuntarily committed to a
Virginia hospital for a period of 180 days and
discharged by the hospital about two-and-a-
half months later. A circuit court judge that
affirmed the individual’s initial commitment
subsequently held a number of hearings and
entered various orders relating to the
individual’s involuntary commitment, including
an order that the hospital had an obligation to
care for the individual and to advise the local
county department of human development if it
chose to discharge the patient. This order
was entered over 10 months after the circuit
court affirmed the commitment and over 11
months after the initial commitment order.

The hospital asserted that it had properly
discharged the patient, that it was not
responsible for the care of the individual after
discharge, and that the circuit court did not
have jurisdiction to enter its order. The
Virginia Supreme Court agreed that the circuit
court could not impose these requirements
because the court's jurisdiction over the
involuntary commitment ended 180 days after
the commitment order was entered. Inova
Health Sys. v. Grandis, 603 S.E.2d 876 (Va.
2004).

Termination of Parental Rights of Woman
Who Suffered from Situational Anxiety
Disorder Rejected

The Virginia Court of Appeals refused to
terminate a woman’s parental rights after
concluding that there was sufficient evidence
to establish that the woman had made
substantial efforts to remedy the conditions
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that led to the placement of her son in foster
care. The court cited the woman’s attendance
at recommended programs and services, her
independently obtaining one-on-one sessions
with the director of community violence
services, and her participation in individual
counseling, even after an initial ruling
terminated her parental rights.

The court also noted an assessment of the
mother by a psychologist who testified that the
woman had learned a lot from her parenting
classes. The psychologist found the mother
suffered from situational anxiety disorder,
making her less likely to stand up to her
boyfriend, but determined that this condition
would likely lessen over time. The court ruled
that termination was premature and that the
department of social services had failed to
make reasonable and appropriate efforts to
assist the woman to remedy the
circumstances that led to the placement of her
child in foster care. Richmond Dep't of Soc.
Servs. v. Enriquez, No. 1650-03-2 (Va. Ct.
App. July 13, 2004).

Parental Rights Terminated for Failure to
Remedy Mental Health, Substance Abuse,
and Domestic Violence Issues That
Adversely Affected Ability to Properly
Parent Children

It is not unusual for mental illness and
substance abuse to figure prominently in a
decision to remove a child from the custody of
a parent, as well as in a decision to ultimately
terminate parental rights. In a recent case,
the Virginia Court of Appeals ruled that a
mother’s failure to remedy issues associated
with mental health, substance abuse, and
domestic violence that adversely affected her
ability to properly parent her children provided
a sufficient basis for terminating the mother's
parental rights. The court indicated that its
focus is not whether steps have been taken to
remedy these issues, but what has been
achieved as the results of these steps.

The court noted that it had been three years
since the occurrence of the conditions that
necessitated placing the children in foster



care, that the mother failed to establish that
she had benefited from the services she had
sought or had remedied the conditions that
necessitated the children’s removal from her
care, and that it was the opinion of the
professional that had conducted a
psychological evaluation of her parenting
ability that she still required long-term therapy
to remedy her parental deficiencies. As a
result, the court concluded that there was
sufficient evidence that the mother was either
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unable or unwilling to substantially remedy
within a reasonable time the conditions that
resulted in foster care placement and further
opportunities were not required.

Relying on similar grounds, the court also
upheld the termination of the parental rights of
the father. Carr v. James City County Div. of
Soc. Servs., Nos. 0339-04-1, 0499-04-1, 2004
WL 1822374 (Va. Ct. App. 2004).



Cases in Other Federal Courts & Federal Legislation

Third Circuit

Medicaid-Eligible Adults Who Are Mentally
Retarded Can Sue State for Failure to
Provide Community-Based Intermediate
Care Facilities

The Medicaid Act furnishes funds to the states
to help them provide medical assistance to
eligible low-income individuals. Although
states are not required to participate in such
programs, if they accept federal funding they
must comply with the Medicaid Act and
related federal regulations.

In Pennsylvania, Medicaid-eligible, mentally
retarded adults needed medical services from
an intermediate care facility, but were kept on
a waiting list for years. Although they qualified
for these services under Pennsylvania’'s
medical assistance plan, the Commonwealth
claimed it lacked the funds to provide this
assistance and that, in any event, the sole
remedy for non-compliance with the Medicaid
Act is the suspension or revocation of funding
from Congress.

The Third Circuit rejected this latter assertion
and held that these individuals were entitled to
file a lawsuit to seek enforcement of their right
to these services. The court agreed that the
typical remedy for state noncompliance with
federally imposed conditions is not a private
cause of action but action by the federal
government to terminate funds to the state.
However, under the Supreme Court’s decision
in Gonzaga University v. Doe, 536 U.S. 273
(2002), the court determined plaintiffs can
pursue such a cause of action if they can
show that Congress unambiguously conferred
rights that may be vindicated by individual
suits.

Reviewing the relevant portions of the
Medicaid Act, the court found “rights-creating
language” that clearly conferred specific
entitlements on eligible individuals to be
provided these services with "reasonable
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promptness," and that Congress had not
indicated its intention to preclude individual
suits.

As a result, the court held that individual
actions to obtain these services could be
pursued against the Commonwealth,
notwithstanding that the federal government
might also sanction Pennsylvania for failure to
comply with its own medical assistance plan.
Sabree v. Richman, 367 F.3d 180 (3d Cir.
2004).

Seventh Circuit

Life-Time Ban from City Parks Can Be
Imposed on Past Sex Offender Who Has
Molestation Fantasies While “Cruising”

States and communities across the country
have crafted numerous mechanisms to limit
the activities of repeat sexual offenders. The
City of Lafayette, Indiana, banned one such
offender from all of its public parks.

In 2003, a three-judge panel of the Seventh
Circuit of the U.S. Court of Appeals struck
down this ban as a violation of the First
Amendment. Doe v. Lafayette, Ind., 334 F.3d
606 (7th Cir. 2003). Reviewing this case en
banc, the Seventh Circuit reinstated the ban
and ruled that it did not violate the federal
constitution.

John Doe had convictions between 1978 and
1991 for child molestation, voyeurism,
exhibitionism, and window peeping, most of
which involved children. Since 1986 he has
been receiving psychological treatment. In
2000, an anonymous call to Doe’s probation
officer reported that Doe “had been ‘cruising’
public parks and watching young children.” In
response to the call, the City of Lafayette
imposed a lifetime ban that prohibited Doe
from entering all city park property.

Doe later admitted that he had watched three
or four children in their early to mid teens for



15-30 minutes on his way home from work
and had thought about having sexual contact
with them. He said that he left after telling
himself that “I've got to get out of here before |
do something” and asserted these were just
thoughts because it was not realistic to
approach a group of children in such a wide
open area.

Doe’s psychologist, who saw him on a weekly
basis, stated that, like any other addict, Doe
does not have control over his thoughts and
will always have such thoughts. However,
she believed that in the past 10 years Doe
had learned how to resist these inappropriate
urges. Nevertheless, she conceded that she
could not guarantee that Doe would not
relapse and that sexual addicts do sometimes
relapse.

The Seventh Circuit sitting en banc upheld the
city’s ban, finding that the ban was a measure
reasonably designed to serve the city’s
compelling interest in protecting children. The
court acknowledged that under the First
Amendment an individual cannot be punished
for “pure thought,” but concluded that this was
a regulation of conduct, which was
permissible notwithstanding its incidental
effect on thought. The city was not banning
Doe from having sexual fantasies about
children, the court determined, but rather
barring him from parks because he was on
“the brink of committing child molestation.”

The court added the city was not required to
wait until Doe attempted child molestation
before it could act. The court also
emphasized that Doe, as an admitted
pedophile who continues to have difficulty
controlling his urges, belongs to a group of
persons who are more susceptible to having
sexual desires and to acting on those desires
and, although society cannot exile, harass, or
marginalize such individuals, it can act to
protect vulnerable children.

The court also rejected Doe’s claim that this
ban violated the Due Process Clause of the
Fourteenth Amendment. The court responded
that such claims are successful only if the

individual can establish that the government’s
action has infringed upon a fundamental right
that is “"deeply rooted in the Nation’s history
and tradition.” While noting the range of
fundamental rights that have been recognized,
including the right to marital privacy, the
Seventh Circuit concluded that Doe did not
have a fundamental right to enter public parks
to “loiter.” Further, the court noted that Doe
had not entered a park in the previous ten
years and was not simply wandering, loitering,
or pursuing other innocent activities on this
occasion. The court emphasized the city's
compelling interest in protecting its youth and
concluded that Doe’s ban was rationally
related to this interest.

A dissenting opinion characterized this ban as
a regulation of a person’s thoughts. The
dissent argued that the mere fear that a
person may act upon his or her thoughts is not
a sufficient basis for curbing protected
thinking, regardless of the content of the
thoughts, and asserted that there must be
actual harm before such steps can be taken.
The dissent also criticized the absence of an
assessment of whether Doe was actually
unable to control his urges.

Further, the dissent emphasized the
importance of therapy for former sex offenders
and contended that they should be supported
in their efforts to control their urges rather than
penalized. Doe had related the incident to his
sexual addict anonymous support group. The
dissent believed that the possibility that an
individual can be banned from public spaces
after communicating one’s thoughts to others
may have a chilling effect on efforts to obtain
help. Doe v. Lafayette, Ind., 377 F.3d 757
(7th Cir. 2004).

Eighth Circuit

N.D. lowa

Law Enforcement Officials as Part of Their
“Community Caretaking” Function Are
Entitled to Detain and Transport an
Individual Who Is Not Suspected of a
Crime to a Hospital for the Purpose of



Providing Him with Medical or
Psychological Assistance; But Medical
Staff May Be Liable for Forcibly
Administering Tests Without the
Individual’s Consent Absent the Showing
of an Emergency

Law enforcement officials are often the first to
respond to emergent mental health crises and
health care providers at hospital emergency
rooms are often the first to treat an individual
in the midst of a mental health crisis,
frequently after a law enforcement official has
brought the individual to the emergency room.
Questions have arisen about their respective
abilities to respond to and treat individuals
who do not desire their assistance. A federal
court in lowa afforded relatively wide latitude
to the law enforcement officials, but less so to
emergency room health care providers.

In January 2001, sheriff's deputies in lowa
detained a man after he was found walking on
a highway without a coat. The man’s pickup
truck had run out of gas and he had initially
walked to a nearby farmhouse. Although the
deputies were responding to a call of a
reported burglary; a subsequent investigation
determined that a burglary had not occurred.

Finding the man relatively uncooperative and
uncommunicative, the deputies concluded the
man was intoxicated from alcohol or a
controlled substance and for his own safety
and the safety of others could not remain at
large. He was handcuffed and placed in the
front seat of a patrol car and taken to a nearby
hospital’'s emergency room. After arrival, the
man was turned over to the care of the
hospital staff but the deputies remained at the
hospital to provide security.

Still handcuffed, the man was first seen by an
emergency room nurse, who found him in an
agitated state pacing about the room. The
man would not answer the nurse’s questions
but she was able to take his pulse, respiration,
temperature, and blood pressure. A physician
then arrived and also observed the man in an
agitated state. The physician concluded that
although the man was medically stable, his

47

mental state was not normal or stable and he
was most likely under the influence of drugs,
alcohol, or both. A urine test was ordered to
determine the proper course of treatment and
to ascertain whether the man could be treated
at the hospital or needed to be transferred to
another hospital that was better equipped to
treat patients with a psychiatric disorder.

However, the man was unable to urinate and
a decision was made to insert a catheter. The
man was not asked if he wanted to be
catheterized and his consent was not
obtained. His pants were removed, his arms
were handcuffed, and he was restrained on a
cart by the deputies. After completing the test
and consulting with a staff psychiatrist, the
decision was made to transfer the man to a
psychiatric facility. The man asserted the
actions by the sheriff's deputies and the
emergency room staff violated his rights and
brought a lawsuit.

The U.S. District Court for the Northern District
of lowa, in reviewing the deputies’ actions,
focused on whether these actions were
justified as part of their “community
caretaking” function. This doctrine authorizes
law enforcement actions unrelated to the
detection or investigation of crime. However,
courts have split on whether its scope is
limited to searches and impoundments of
motor vehicles, which have been
characterized as being associated with lesser
expectations of privacy, or whether it has a
broader scope.

The lowa federal court ruled that the
“community caretaking” function did apply in
this case and justified the deputies’ detention
and transportation of the man to the hospital
and their assisting in his involuntary
catheterization. The court determined that the
deputies would have been remiss to have left
the man along the road in his condition. It
further found that the transportation to the
hospital was properly provided for the non-
investigatory purpose of supplying him with
medical and/or psychological assistance.

As for their actions at the hospital, the court



noted the deputies had no input into the
decisions made by the medical staff, were
there only to maintain the peace and to
provide protection to the hospital staff, and
would have been “derelict in their duties” if
they had merely transported the man to the
hospital and “foisted him, an individual with
possible psychological difficulties, upon the
staff of a small town hospital.” The court
characterized the deputies’ actions as
reasonable and in keeping with their
community caretaking functions.

As for the claims against the medical staff, the
staff acknowledged that they did not obtain
consent for the tests they administered, but
claimed they were obligated under the federal
Emergency Medical Treatment and Active
Labor Act (EMTALA) to provide a medical
screening examination to ascertain whether
the man had an emergency medical condition.
The court ruled that EMTALA does not
preempt the usual requirement to obtain
informed consent for a medical procedure.
Because the hospital defendants had not thus
far established the existence of an emergency
situation that would have eliminated the need
to obtain the man’s consent before
catheterizing him, the court concluded the
man could proceed with his claims against the
hospital and its staff. Tinius v. Carroll County
Sheriff Dep’t, 321 F. Supp. 2d 1064 (N.D.
lowa 2004).
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Federal Legislation

On October 21, 2004, President George W.
Bush signed into law the Garrett Lee Smith
Memorial Act (PL 108-355). The law
authorizes $82 million in grants over three
years to address the problems of students that
may lead to suicide. Suicide is the third
leading cause of death both for youth between
the ages of 10 and 24 and for college-age
students. Although money for the grants has
not been fully appropriated, these competitive
grants to states, Indian tribes, colleges, and
universities are intended to help develop early
intervention and prevention strategies and to
help promote the delivery of mental and
behavioral health services on school
campuses.

On October 30, 2004, President Bush signed
into law the Mentally Ill Offender Treatment
and Crime Reduction Act of 2004 (PL 108-
414). The law authorizes federal funding to
expand access to mental health treatment for
offenders with a mental iliness during and
after incarceration; to support pretrial jail
diversion programs, mental health courts, and
sentencing programs; and to provide
specialized training to criminal or juvenile
justice officers and mental health personnel
who work with offenders who have mental
health disorders. Money for these grants,
however, was not appropriated in the omnibus
funding bill for fiscal year 2005.



Cases in Other State Courts

California

Psychotherapist Alerted by a Patient’s

Immediate Family of a Threat by the Patient

Can Be Held Liable for Failing to Warn the
Patient’s Victim; Expert Testimony Not
Required to Establish Liability

Tarasoff v. Regents of Univ. of California, 551
P.2d 334 (1976), the first judicial opinion to
rule that a psychotherapist may have a legal
duty to take reasonable steps to protect a third
party who has been threatened by the
psychotherapist’s patient, reverberated across
the country. A number of states, including
California and Virginia, enacted legislation to
specify more clearly when this duty arises.

The California legislature established that this
duty only exists when “the patient has
communicated to the psychotherapist a
serious threat of physical violence against a
reasonably identifiable victim.” A California
Court of Appeals ruled that this duty is not
limited to when the patient has communicated
a threat, but is also invoked when a member
of the patient’s immediate family conveys the
threat to the psychotherapist for the purpose
of facilitating and furthering the patient’s
treatment.

In this case, a police officer with a history of
emotional problems killed a man who had
begun dating the officer’s ex-girlfriend. The
officer then killed himself. The assailant had
been taken to a hospital two days earlier by
his father and treated by a licensed clinical
social worker employed by the hospital. The
father told the social worker that his son had
just punched him for the first time in his life
and had threatened to kill the man his ex-
girlfriend was now seeing. He also stated that
he believed his son was likely to carry out the
threat.

The social worker perceived the son as angry,
upset, and hostile, and because he feared for
his own safety, requested assistance from the
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hospital's security guards during the intake
interview. The social worker believed the son
met the criteria for involuntary hospitalization
but because an involuntary hospitalization
would hurt his career as a police officer, the
social worker persuaded him to instead
voluntarily admit himself to the hospital.

The son was discharged the next day. The
parents of the murdered man filed a lawsuit
that asserted that the psychotherapist’s failure
to warn their son constituted professional
negligence.

The California Court of Appeals ruled that it
did not matter that the threat had not been
communicated by the patient because the
pivotal question was whether the
psychotherapist actually believed or predicted
a patient posed a risk of inflicting serious
physical harm upon a reasonably identifiable
person.

In a companion case, Ewing v. Goldstein, 15
Cal. Rptr. 3d 864 (Cal. Ct. App. 2004), the
court reasoned that a literal reading of the
statute was not justified because the statute
reflected a determination by the legislature
that the need to preserve the confidentiality of
patient communications must yield when
disclosure is necessary to avert serious
physical harm to another and that another
statutory provision established that a
communication between a patient’s family
members and the patient’s therapist, made in
conjunction with the diagnosis and treatment
of the patient, is a confidential patient
communication.

In addition to this arguably broad reading of
the duty to protect statute, the court also ruled
that the plaintiffs in the lawsuit were not
required to introduce supporting expert
testimony to establish liability. The court
noted that the California legislature had
established that psychotherapists could only
be held liable if the therapist actually believed
or predicted a patient posed a risk of harm to



another person, and not just because they
should have known of this risk pursuant to
professional standards, as the duty had been
originally formulated in Tarasoff. Because a
review of professional standards and the
professional standard of care was not
required, the court reasoned that expert
testimony was not required.

The court added that its ruling fell within the
“‘common knowledge” exception typicaily
employed in medical malpractice cases in
which an improper act that is sufficiently
obvious as to fall within the common
knowledge of laypersons does not necessitate
expert testimony. Although the court
discussed at considerable length the
legislature’s intent to limit psychotherapists’
liability in these cases, the effect of this ruling
is to remove in California a second potential
barrier to such lawsuits.

Finally, the court determined that the facts
were sufficient for a jury to determine that the
social worker actually believed or predicted
that his patient would fulfill his threat to kill the
man who was dating his patient’s ex-girlfriend.
The court noted that the patient was a police
officer, and well-trained in the use of guns and
with ready access to them. In addition, it
observed that the patient had been in therapy
for years, had recently become increasingly
despondent upon learning his longtime love
was romantically involved with another man,
had just struck his father for the first time in
his life, and had insisted his father get him to a
hospital to obtain help.

Also, it noted the father, a former police officer
himself, had told the social worker about the
threat, that the father believed his son was
fully capable of carrying out the threat, and
that he was likely to do so. Finally, the court
found the evidence indicated the social worker
perceived the son as angry, upset, and
hostile, believed the father’s statements,
asked the son whether he intended to hurt or
kill his ex-girlfriend’s new boyfriend, intended
to involuntarily commit the son if he did not
agree to a voluntary admission, and was
sufficiently concerned for his own safety that
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he insisted upon the presence of security
staff. Ewing v. Northridge Hosp. Med. Ctr., 16
Cal. Rptr. 3d 591 (Cal. Ct. App. 2004).

Mentally Disabled Son Can Recover
Damages for Wrongful Death of His Father,
Even Though He Believes His Father Is Still
Alive

A California man died four days after a
surgical procedure. The man’s family
asserted that the death was the result of
professional medical negligence during the
surgery and filed a wrongful death action.
One of the man’s sons is mentally disabled
due to a head injury and as a result believes
his father is still alive. Nevertheless, through
his guardian ad litem, this son joined in the
lawsuit. In response, the defendant argued
that because this son believed his father was
alive, he had suffered no damages from his
father's death and thus was not entitled to
pursue this claim.

A California Court of Appeals rejected the
defendant’s argument. It noted that children
of a decedent in a successful wrongful death
action are entitled to compensation “for the
loss of love, companionship, comfort,
affection, society, solace, or moral support
suffered as a result of the death.” It also
noted that mental retardation does not
necessarily render a person less able to suffer
damages associated with loss of
companionship or limit the capacity to
appreciate parental comfort and support.

The court concluded that even though this son
lacked knowledge of his father's death, it
appeared the son’s guardian would be able to
show that the son suffered from the loss of his
father’s love and companionship and thus a
wrongful death action could be pursued on his
behalf. Knowles v. Superior Court of San
Diego County, 13 Cal. Rptr. 3d 700 (Ct. App.
2004).



Connecticut

Psychiatrist and Psychologist Not Liable
for Traffic Accident That Occurred When
Patient Fell Asleep While Driving After
Taking Prescription Medication

In 1997, a registered nurse fell asleep at the
wheel and struck another vehicle head on,
killing the driver of that vehicle. Initially, a
wrongful death action was brought against the
nurse.

However, during a deposition the nurse
disclosed that she was being treated at the
time of the accident by a psychiatrist and a
psychologist and had been prescribed
medication that caused her to fall asleep
during the day. It was also discovered that
the psychologist had followed the nurse’s
vehicle in her own vehicle to determine the
nurse’s ability to drive and had concluded the
nurse could not keep her vehicle within
recognized lanes of traffic. A wrongful death
action was then filed that targeted the
psychiatrist and psychologist, claiming they
had breached their duty of care in failing to
warn the nurse not to operate a vehicle after
taking her prescribed medication.

The Appellate Court of Connecticut ruled that
the defendants were not liable for the
accident. The court determined that the
proximate (i.e., legal) cause of the death was
the nurse operating her vehicle on the
highway even though she knew that her ability
to do so was impaired, not a failure by the
defendants to warn the nurse not to operate
her motor vehicle.

The court reasoned that, as a nurse, she
knew, without the benefit of a warning from
the defendants, that the medication caused
her to fall asleep while driving and that her
driving was impaired. In addition, she had
asked the psychologist about her ability to
drive and been told that she had not operated
her vehicle appropriately. As a result, the
court concluded, she was aware of the
substance of any warning the defendants
might have given her. Weigold v. Patel, 840
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A.2d 19 (Conn. App. Ct. 2004), cert den. 847
A.2d 314 (Conn. 2004).

District of Columbia

Patient Confidentiality Not Violated When
Physicians in Same Medical Office
Communicated About Patient's HIV Status

The District of Columbia, where this case
arose, has recognized the tort of breach of the
confidential physician-patient relationship. A
patient, who was HIV positive, brought a
lawsuit against a physician and his medical
office, claiming such a breach. The claim
arose when one of the patient's doctors sent a
memorandum to another doctor within the
medical office regarding a claim by the patient
that the second doctor had sexually molested
him. The memo disclosed that the patient’s
HIV status had recently deteriorated.

The District of Columbia Court of Appeals
noted that this confidentiality tort was
established to encourage candor by patients
and confidentiality by physicians, but added
that there is an expectation that related health
care personnel will interact, that the reality of
medical practice is that many individuals may
work in concert, and that doctors within the
same office should be allowed to work
together with some latitude of freedom of
communication.

The court acknowledged that in this case the
communication was not made in connection
with the immediate on-going treatment of a
common patient. However, it ruled that such
communications were not limited to when
treatment of a patient was involved, but were
also permitted in response to patient
administrative requests and, as here, to
patient complaints.

Moreover, the court considered the fact that
both doctors already knew of the patient's
HIV-positive status as a result of their
previous treatment of the patient. Even
though the recipient of the memo may have
been unaware of the decline in the patient’s
condition, the court determined that, as long



as the challenged statement was medical
information acquired as part of the firm’s
practice, it was unwilling to hinder the free
flow of information within that practice, which
ultimately might work to the detriment of the
medical care of the patients of the firm as a
whole.

Because the communication “related to
important practice-related concerns that a
patient of the medical practice had voiced,”
the court held that this was not “unconsented,

unprivileged communication with a third party”

as required to establish the tort. Suesbury v.
Caceres, 840 A.2d 1285 (D.C. 2004).

Georgia

Mental Health Care Provider Not Liable for
Negligent Hiring of Employee Who Later
Raped Patient at Residential Treatment
Facility

In part because relatively low wages are
typically offered, it can be a challenge to find
qualified staff to provide care to individuals
with a mental disorder. When a staff member
abuses these individuals, the question may
arise whether the employer can be liable for
having hired the person in the first place.

The Supreme Court of Georgia ruled that a
mental health care provider was not liable for
the rape of a patient in a residential treatment
facility by a mental health assistant when it
relied on a professional investigation service
to perform a background check on the staff
person, had no reason to question the
accuracy or thoroughness of the information
provided, and the investigation indicated that
the staff person had no record of criminal
activity.

The court noted that an employer may be
liable for hiring or retaining an employee the

employer knew or should have known was not

suited for the particular employment involved.
In addition, employers who fill positions in
relatively sensitive businesses without
performing an affirmative background or
criminal search on job applicants may be

liable as a result even if the legislature has not
specifically required them to do so.

However, the court added, there must be a
causal connection between the employee’s
particular incompetence and the injury
sustained. Furthermore, the employer is liable
only when the evidence establishes that the
employer reasonably knew or should have
known of an employee’s “tendencies” to
engage in certain behavior relevant to the

injuries incurred.

In this case, the court concluded, the mental
health care provider could be liable only if it
knew or in the exercise of ordinary care
should have known that the employee it hired
to perform duties involving personal contact
with medicated, vulnerable patients was
unsuitable for that position because he posed
a reasonably foreseeabile risk of personal
harm to such patients.

Here, the employer had conducted a
background search. Even though the search
did reveal some problems, namely, that
inaccurate or incomplete employment and
education information was provided in the
employee’s application, the court determined
that these problems did not involve any
accusations of criminal activities or violent
behavior, nor otherwise indicate that the
employee posed a risk of personal harm to
others.

Thus, the mental health care provider did not
breach its duty to avoid hiring an employee
who posed a reasonably foreseeable risk of
inflicting personal harm on others. Munroe v.
Universal Health Servs., Inc., 596 S.E.2d 604
(Ga. 2004).

New Mexico

New Mexico Permits Defendant to Assert at
Pretrial Hearing That Mental Retardation
Precludes Death Penalty; if Not
Established at This Hearing, Defendant
Can Still Introduce Related Evidence
During Sentencing Phase and Jury Must
Unanimously Determine That Defendant



Not Mentally Retarded Before Turning to
Possible Aggravating Factors

State courts continue to wrestle with the
implementation of the U.S. Supreme Court's
ruling in Atkins v. Virginia, 536 U.S. 304
(2002), which established that a mentally
retarded defendant cannot receive the death
penalty under the Constitution.

These courts are also required to take into
account the U.S. Supreme Court’s ruling in
Ring v. Arizona, 536 U.S. 584 (2002), which
held that a jury and not a judge must
determine the existence of any aggravating
factors during capital sentencing that might
result in the imposition of the death penalty,
and apply the beyond a reasonable doubt
standard in reaching its decision.

The New Mexico Supreme Court held that
because mental retardation is a potential
mitigating factor that may reduce rather than
increase the maximum punishment, the
prosecution was not required to convince a
jury that a defendant was not mentally
retarded beyond a reasonable doubt. As a
result, it was permissible for a judge to
determine by a preponderance of the
evidence whether a capital defendant has a
mental retardation. The court noted the Fifth
Circuit, the Georgia Supreme Court, and the
Texas Court of Criminal Appeals have
reached similar decisions.

In addition, the court held that under New
Mexico’s statutory scheme the determination
of whether the defendant was mentally
retarded did not have to wait until the
sentencing phase of the trial but could be
determined at a pretrial hearing. The court
reasoned that because a capital trial
consumes significantly more resources than a
noncapital trial, it would be beneficial to all
parties to resolve the question whether the
defendant is ineligible for the death penalty as
early in the proceedings as possible. The
court also cited concerns about the reliability
and fairness of a capital trial for defendants
with mental retardation. '
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Finally, the court ruled that even if a judge
determines that the defendant is not mentally
retarded at the pretrial hearing, if the death
penalty is being considered (which must be
decided by a jury), the defendant must still be
allowed to introduce evidence of mental
retardation during the sentencing phase.
Further, when such evidence has been
introduced, the jury must first resolve the
issue of mental retardation before it can
proceed to consider aggravating and other
mitigating factors. In addition, the jury must
unanimously decide that mental retardation
does not exist before addressing other factors,
and it must specify via a special verdict its
finding. State v. Flores, 93 P.3d 1264 (2004).

New York

New York Antidiscrimination Insurance
Law Does Not Require Parity in Coverage
for Physical and Mental Disabilities

Efforts have been launched across the
country to enhance the benefits available to
individuals with a mental illness under
employer-provided health care plans. Such
plans often include long-term disability
insurance coverage that provides income or
other benefits for an employee that becomes
disabled. For a physical disability, this
coverage may last as long as the disability
continues or until the age of 65 when Social
Security and Medicare benefits become
available. For a mental disability, however,
this coverage may be limited to a given period
of time, such as two years, notwithstanding
that the mental disability may be chronic and
leaves the individual unable to work.

This lack of parity has been the focus of
lawsuits, including one in New York. In New
York, as in many states, a law exists that
prohibits insurers from refusing to provide
insurance to an individual with a mental
disability or from limiting the scope of that
insurance without an actuarial basis for that
restriction.

The high court of New York, however, held
that the state’s insurance law and its



antidiscrimination provisions do not require
that an employer’s long-term disability plan
offer the same benefits for both physical and
mental disabilities. The court ruled that the
New York law does not prevent an insurer
from providing different benefits for different
disabilities and ailments as long as the plan
itself was equally available to both disabled
and non-disabled individuals. The court
emphasized that such limitations precede the
occurrence of the disability and thus there is
no discrimination against an employee with a
mental disability because such employees
were eligible for the same long-term disability
coverage at the same premium as all other
employees participating in the employer’s
group plan.

The court noted that courts in several other
states, including Maine and Texas, where
similar antidiscrimination statutes exist, have
also generally declined to interpret these
statutes to require equivalent coverage for
mental and physical disabilities. The court
added that eight federal courts of appeal have
ruled that the federal Americans with
Disabilities Act, which has similar
antidiscrimination provisions, does not
mandate equivalent benefits for physical and
mental disabilities. The court stressed that to
rule otherwise would require a “radical
change” in the way the insurance industry
does business and such a change requires
direct legislative action. /n re Polan v. New
York Ins. Dep’t, 814 N.E.2d 789 (NY 2004).

Washington

Defendant Who Received Direct Command
from God to Murder Is Unsuccessful in
Raising Deific Decree Defense Because the
Command Did Not Overcome His Cognitive
Ability to Tell Right from Wrong

Most states offer an insanity defense to
defendants accused of committing a crime,
although the nature of that defense varies
somewhat from state to state. The State of
Washington has adopted the M'Naghten test
and will find a defendant legally insane if the
defendant can establish that as a result of
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mental disease or defect the defendant was
unable to perceive the nature and quality of
the act or was unable to tell the difference
between right and wrong with respect to the
particular act charged.

In addition, Washington has recognized what
is known as a “deific decree” exception, which
allows a defendant to establish insanity if the
defendant knew the criminal act was wrong
but believed, as a result of mental defect, that
God commanded the act.

An individual, who organized a religious group
known as “the Gatekeepers” and claims he
regularly receives messages from God, killed
a former member of the group after he
allegedly was told by God to kill the man. In
preparation for the murder, he and another
member of the group obtained camouflage
clothing, wiped fingerprints off shell casings
they planned to use, and drove from California
to Washington. The victim was shot when he
responded to a knock on the door of his
home. The defendant confessed to the crime
but asserted the insanity defense, arguing that
God commanded him to murder the man. A
jury rejected the defense and convicted him of
first degree murder.

On appeal, the defendant argued that the jury
instructions had improperly stated the deific
decree defense because they did not define
wrongfulness in terms of a moral wrong as
opposed to a legal wrong. The Washington
Court of Appeals dismissed this argument,
citing State v. Applin, 67 P.3d 1152 (Wash.
2003), which held that a definition of
wrongfulness should not be given to a jury.
The court ruled that the trial court instructions
were proper because they were neutral with
regard to this definition, which in turn allowed
both parties to argue their theories of whether
a defendant who understood that an act was
legally wrong could still qualify for the insanity
defense because the defendant failed to
understand that it was morally wrong.

The defendant next challenged a jury
instruction that required that the delusional
belief of a direct command from God must



have “destroyed the defendant’s free will and
his ability to distinguish right from wrong.”

The defendant argued that the "free will"
language should not have been included. The
court agreed that the Washington standard
was a cognitive rather than a volitional test,
but rejected the notion that the reference to
«free will’ was improper. The court
determined that the reference to “free will”
was not related to the defendant’s volitional
ability to control his behavior but rather his
cognitive ability to tell right from wrong, and
thus did not establish that the defendant must
show a loss of volitional control or an
irresistible impulse. The court did note that
the instruction would have been more
appropriate if it instead required the jury to
find that the direct command from God had
destroyed the defendant’s free will to
distinguish between right and wrong.

The court also commented that it was

awkward to apply the insanity defense in this
case because the defendant was not insane in
the traditional sense in that he did not suffer
from a mental disease. State v. Turgeon, 120
Wash. App. 1050 (2004).
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Juvenile Sex Offenders and the Virginia Transfer Statute:
Let Treatment Fit the Crime

“Mankind seems to be averse to the science of government.”
John Adams in a letter to George Wythe, 1776

By Jessie M. Kokrda*

Abstract. When crafting transfer statutes,
legislative decisions should be based on
empirical research, not catchy but unsubstan-
tiated assertions of a need to “get tough on
juvenile crime.” Although the research on
juvenile sex offenders is limited, lawmakers
should use the research that is available to
design transfer laws that will minimize the
future recidivism of juvenile sex offenders.
For example, because research shows
juvenile sex offenders respond well to treat-
ment, and much more extensive treatment is
available in the Virginia juvenile justice system
than in the adult system, most juvenile sex
offenders in Virginia should not be transferred
to adult court.

Introduction

In response to public perception that violent
juvenile crime is on the rise,’ nearly all state

* J.D. (anticipated), University of Virginia School of
Law, 2006.

! Ironically, the growth in juvenile violent crime that
began in the late 1980s peaked in 1994, with the
arrest rate declining 47% from 1994 through 2002.
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legislatures have broadened the reach of their
transfer statutes,? thereby making more
juveniles eligible to be tried as adults. These

Howard N. Snyder, Juvenile Arrests 2002, OFF.
Juv. JusT. & DELINQ. PREV. 1 (Sept. 2004).

2 Between 1992 and 1997, 44 states and the
District of Columbia passed laws making it easier
for juveniles to be tried as adults. OJJDP
Statistical Briefing Book, available at http://ojjdp.
ncjrs.org/ojstatbb/html/ga135.html (last visited
June 14, 2005) [hereinafter OJJDP Study].



“get tough” measures may have an emotional
appeal, but they deny children needed
treatment and the rehabilitative features of the
juvenile justice system, making them more
likely to recidivate.®

In the case of juvenile sex offenders, this
problem is especially acute. Because juve-
nile sex offenders are more amenable to
treatment than their adult counterparts,*
special consideration should be given to the
possibility of treating them rather than
transferring them to the adult system.
Rehabilitation in the juvenile system may be
the best means of protecting communities
from these sex crimes.

Although rehabilitation may not be the
exclusive focus of the juvenile justice system
today, public opinion still supports this goal.®
Transfer and its potentially dire consequences
should be imposed primarily when the danger
that a juvenile poses to society outweighs the
potential for rehabilitation. Unfortunately,
these transfer statutes as they apply to
juvenile sex offenders tend not to take this
potential for rehabilitation into account.

Portrait of a Juvenile Sex Offender

Because male adolescents are charged with
20% of the sex offenses in this country® and

3 See Donna M. Bishop et al., The Transfer to
Criminal Court: Does It Make a Difference? 42
CRIME & DELINQ. 171, 183 (Apr. 1996).

4 See Howard E. Barbaree et al., Sexual Assault in
Society: The Role of the Juvenile Offender, in THE
JUVENILE SEX OFFENDER 1, 11 (Howard E.
Barbaree et al. eds., 1993).

® VIRGINIA COMMISSION ON YOUTH, THE STUDY OF
JUVENILE JUSTICE SYSTEM REFORM, H. 37 at 59
(1996) (reporting that 68% of Virginia respondents
said government should focus on prevention or
rehabilitation, rather than enforcement or
punishment, and 63% thought the main purpose of
the juvenile court system should be to rehabilitate).
% OFFICE OF JusTICE PROGRAMS, U.S. DEP'T OF
JUSTICE, MANAGING SEX OFFENDERS IN THE
COMMUNITY: A NATIONAL OVERVIEW 34 (2003).
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half of adult sex offenders say they began
offending during their teenage years,’ the
problem of sexually abusive youth is a
significant one. The median age of juveniles

" Howard E. Barbaree & Franca A. Cortoni,
Treatment of the Juvenile Sex Offender Within the
Criminal Justice and Mental Health Systems, in
THE JUVENILE SEX OFFENDER 243, 243 (Howard E.
Barbaree et al. eds., 1993).




adjudicated for a sex offense is 14.8 These
offenders generally are male adolescents, but
there is a growing number of prepubescent
youth and females being identified as juvenile
sex offenders.® The population of juvenile
sexual offenders is quite heterogeneous and
its composition reflects the greater racial,
religious, and socioeconomic population of the
United States.® Consequently, efforts to
develop a typical profile of a sexually abusive
youth have had little success."

However, a number of risk factors have been
identified to explain why sex offenses in
juveniles occur. The two most prominent
factors are prior experiences of abuse and
exposure to aggressive role models.'* A prior
history of maltreatment and abuse is a
common feature among sexually abusive
youth. A history of physical abuse is found in
20-50% of juvenile sex offenders, while 40-
80% have suffered sexual abuse.”® Exposure
to pornography and substance abuse may
also be risk factors, although they are more
likely disinhibitors than causal factors.*

Other commonly shared traits include high
rates of learning disabilities and academic
dysfunction (up to 30-60%), the presence of

8 Gail Ryan, Sexually Abusive Youth: Defining the
Population, in JUVENILE SEX OFFENDING 3, 6 (Gall
Ryan & Sandy Lane eds. 1997).
® JOHN A. HUNTER, INSTITUTE OF LAW, PSYCHIATRY &
PuBLIC PoLIcY, UNIVERSITY OF VIRGINIA,
UNDERSTANDING JUVENILE SEX OFFENDERS:
RESEARCH FINDINGS AND GUIDELINES FOR EFFECTIVE
MANAGEMENT AND TREATMENT 1 (2000).
© CENTER FOR SEX OFFENDER MANAGEMENT, U.S.
DEP'T OF JUSTICE, UNDERSTANDING JUVENILE
SEXUAL OFFENDING BEHAVIOR: EMERGING
APPROACHES AND MANAGEMENT PRACTICES (Dec.
1999), available at www.csom.org/pubs/juvbrf10.
htmi (last visited June 10, 2005) [hereinafter
CSOM REPORT].
" See Alexis O. Miranda & Colette L. Corcoran,
Comparison of Perpetration Characteristics
Between Male Juvenile and Adult Sexual
Offenders: Preliminary Results, 12 SEXUAL ABUSE:
J. RES. & TREATMENT 179, 181 (2000).
2 HUNTER, supra note 9, at 2.
:z CSOM REPORT, supra note 10.

Id.

other behavioral health problems such as
substance abuse and conduct disorders,
difficulties with impulse control and judgment,
and a diagnosable psychiatric disorder (as
high as 80%)." Juvenile sex offenders also
tend to lack knowledge about sex and, more
specifically, consensual sex, with distorted
opinions and attitudes concerning sexuality. "

Although juvenile sex offenders resist
categorization, some professionals find it
helpful to distinguish among them on the basis
of various traits. For example, sexually
abusive youth, much like sexually abusive
aduits, can be characterized by the age of
their victims: peers and adults as opposed to
younger children. Those who offend against
peers or adults are more likely to engage in
delinguent behavior, to have a conduct
disorder and a history of criminal activity, and
to use violence in the commission of their sex
offenses."” Juveniles who offend against
children are more likely to target males and
family members and to rely on guile and
opportunity rather than force.®

Juvenile sex offenders can also be distin-
guished by the type of crime they commit.
One group consists of “sexual status
offenders” — juveniles whose behavior is
criminal only because the age of their sexual
partner falls below the legal limit prescribed by
law. It is unknown what percentage of arrests
falls into this category.' The second, and by
far the largest, group is that of first-time
offenders involved in abusive conduct. These
juveniles are arrested because they are much
older than their victims or because coercion
was involved.?® The last group, comprising 4-
8% of the juveniles arrested for sex crimes, is
the repeat offender involved in abusive

4.

16 See VIRGINIA COMMISSION ON YOUTH, THE STUDY
OF THE FEASIBILITY OF MANDATORY MONITORING OF
JUVENILE SEX OFFENDERS FOR TEN YEARS, H. 73 at
6 (1994) [hereinafter FEASIBILITY STUDY].
" HUNTER, supra note 9, at 2.

% 1d. at 3.

19 FRANKLIN E. ZIMRING, AN AMERICAN TRAVESTY 67
(2004).

% /d.



conduct.?' Itis not possible to predict, based
on existing studies, whether these repeat
offenders are more likely to continue their sex
offenses into adulthood.?

The victims of sexually abusive juveniles are
predominantly female and their median age is
seven.”® Victims are often substantially
younger than the offender.®* Typically, a
family member or acquaintance is the victim;
90% of juvenile sex offenses are committed
against someone known to the abuser.?®

The portrait of juvenile sex offenses in Virginia
is similar to the nationwide one. In Virginia,
juveniles perpetrate 10-13% of reported
sexual assaults.”® These crimes vary from
misdemeanors such as indecent exposure to
serious felonies such as aggravated sexual
battery.?” Almost 10% of the male population
committed to the Department of Juvenile
Justice (DJJ) have been identified as sex
offenders.?® In FY 2004, 84 newly committed
juveniles were placed in DJJ’s mandatory sex
offender treatment program, with roughly two-
thirds of them expected to remain with DJJ for

2 g,
2 I1d. at 68.

3 Victor |. Veith, When the Child Abuser Is a Child:

Investigating, Prosecuting, and Treating Juvenile

Sex Offenders in the New Millenium, 25 HAMLINE L.

REv. 47, 50-51 (2001); Tom Leversee & Christy
Pearson, Responding to Juvenile Delinquency:
Eliminating the Pendulum Effect: A Balanced
Approach to the Assessment, Treatment, and
Management of Sexually Abusive Youth, 3 J.
CENTER CHILD. & CTs. 45, 47 (2001).
24 SUE RIGHTHAND & CARLANN WELCH, U.S. DEP'T
OF JUSTICE, JUVENILES WHO HAVE SEXUALLY
OFFENDED: A REVIEW OF THE PROFESSIONAL
LITERATURE 4 (2001).
% \feith, supra note 23, at 50.
zj FEASIBILITY STUDY, supra note 16, at 7.

Id.
28 \/a. DEP’T OF JUVENILE JUSTICE, VIRGINIA IS A
LEADER IN TREATING JUVENILE SEX OFFENDERS, DJJ
SPOTLIGHTS, at http://www.djj.state.va.us/
index_information/treatment_sex_offenders.php
(last visited June 10, 2005) [hereinafter DJJ
SPOTLIGHTS].

a period greater than 24 months.?® However,
perhaps as many as 85% of charged juvenile
sex offenders in Virginia receive services in
the community from a Community Services
Board (CSB).”

Juvenile sex offenses were once considered to
be mere horseplay or the product of normai
adolescent sexual experimentation.®' Juvenile
sexual offenses, however, may in some
respects be more serious than adult offenses.
According to one study, juvenile sex offenders
are more likely than their adult counterparts to
engage in more invasive forms of contact with
their victims, such as intercourse, and to
threaten their victims with weapons.*

Despite the seriousness of these actions,
juvenile sex offenders, on average, engage in
less serious and aggressive behaviors,® have
fewer victims,* and are less likely to use
physical violence while committing a sexual
crime than adult offenders.* Juvenile sex
offenders are also less likely to engage in
more extreme forms of sexual fantasy and
compulsivity than adult offenders, suggesting
they may be more amenable to treatment.*

Recidivism Rates

Despite the disturbing figures recited above,
the recidivism rates among adolescent sex
offenders, particularly those who receive
treatment, provide reason for optimism. The

 VA. DEP'T OF JUVENILE JUSTICE, OFFENDER
POPULATION FORECASTS, FY 2005 40-41 (2004).
% FEASIBILITY STUDY, Supra note 16, at 26.
%' Leversee & Pearson, supra note 23, at 45. See
generally NATIONAL ADOLESCENT PERPETRATOR
NETWORK, THE REVISED REPORT FROM THE
NATIONAL TASK FORCE ON JUVENILE SEXUAL
OFFENDING, 44(4) Juv. & FAmM. CT. J. 5 (1993)
!;I;ereinafter NAPN REPORT].
Veith, supra note 23, at 51.
zi Miranda & Corcoran, supra note 11, at 179-88.
Id.
** RIGHTHAND & WELCH, supra note 24, at 4.
% See ASSOCIATION FOR THE TREATMENT OF SEXUAL
ABUSERS (ATSA), THE EFFECTIVE LEGAL
MANAGEMENT OF JUVENILE SEX OFFENDERS (Mar.
11, 2000), at www.atsa.com/ppjuvenile.html.



recidivism rate for juvenile offenders
committing another sex offense is low —
around 8% if measured by self-report and
14% if measured by reconviction.”” Across a
series of studies that employed various follow-
up periods and definitions of recidivism, the
rate of treated juvenile sex offenders
recidivating is consistently below 15%.% For
untreated juvenile sex offenders with follow-
ups of two to ten years the rate was
somewhat higher — 17.8% were charged with
another sexual offense.®® These statistics
challenge the commonly held belief that
juvenile sex offenders will continue to offend
into adulthood and the axiom that “once a sex
offender, always a sex offender.”

For recidivism of non-violent non-sexual
offenses, however, the re-arrest rates rise to
20.7% for treated juvenile sexual offenders
and 50% for untreated juvenile sexual
offenders over a two to ten year period.*°
These higher rates may suggest that juvenile
sex offenders are generally delinquent, rather
than sexually deviant.*'

It should be noted that recidivism studies are
typically based on re-arrest rates; however,
many sexual offenses likely go unreported.
Therefore, reported recidivism rates may be
substantially lower than the actual number of
offenses being committed.** Also, recidivism
studies vary widely as to follow-up periods and
as to types of treatment offered to the
juveniles. Furthermore, much of the research
performed has been on small samples.
Because of these various factors and
limitations, it is difficult to generalize from the

% James R. Worling & Tracey Curwen, Adolescent
Sexual Offender Recidivism: Success of
Specialized Treatment and Implications for Risk
Prediction, 24 CHILD ABUSE AND NEGLECT 965, 967
52000).
® I1d. at 966.
% 1d. at 965.
“d.
41 Telephone interview with Edward Wieckowski,
Program Supervisor, Sex Offender Treatment
Program, Department of Juvenile Justice (Va.)
SDec. 6, 2004) [hereinafter Wieckowski interview].
2 | eversee & Pearson, supra note 23, at 49.

current available research. Nonetheless, the
figures do suggest that juvenile sex offenders
are more likely to recommit a nonsexual
offense than a sexual one.

Additionally, the rates of sex offense recidivism
appear to be lower among juvenile sex
offenders than adult sex offenders. One
review of adult sexual offender recidivism
studies found that rapists’ recidivism rates
ranged from 7-35%, child molesters with
female victims ranged from 10-29%, child
molesters with male victims ranged from 13-
40%, and exhibitionists ranged from 41-71%.%
The likelihood that juvenile sex offenders
recidivate less than adult offenders, especially
when provided treatment, further supports the
use of a juvenile justice regime that provides
treatment for juvenile sex offenders.

Treatment

Because juvenile sex offenders’ low recidivism
rates are correlated with treatment, treatment
appears to be a better option for most sexually
abusive youth than transfer. Indeed, in recent
years the resources for treatment have greatly
expanded. In 1982, there were a scant 20
juvenile sex offender programs, but by 1993
the number of treatment programs had
skyrocketed to over 800.** With this increased
pool of resources, debate has turned to who
should receive this treatment and how those in
need of treatment should be identified.

In a recent book, Professor Franklin E. Zimring
critically examines the landmark 1993 report of
the National Adolescent Perpetrator Network
(NAPN) and its focus on a “tough love”
approach.”® The NAPN report advocates that
all juveniles who engage in illegal sexual
conduct be adjudicated and screened for
possible mandatory treatment as part of the

*3 CENTER FOR SEX OFFENDER MANAGEMENT,
OFFICE OF JUSTICE PROGRAMS, U.S. DEPARTMENT
OF JUSTICE, RECIDIVISM OF SEX OFFENDERS (May
2001), available at http://www.csom.org/pubs/
recidsexof.html (last visited July 3, 2005).

*4 NAPN REPORT, supra note 31, at 5.

5 ZIMRING, supra note 19, at 81.



disposition.*® The report strongly discourages
the use of pre-adjudication diversion and early
return to the community based largely on an
unstated assumption that all law wolators are
sexually deviant and thus dangerous.*’

Zimring challenges this assumption and
analogizes juvenile sex offenders to juveniles
who violate drug, alcohol, and tobacco
prohibitions.”® He argues that every juvenile
who commits a crime involving drugs or
alcohol! is not assumed to have a substance
abuse problem and to need treatment.*

One of NAPN's reasons for rejecting diversion
is to ensure that offenders are held
accountable.®® Zimring counters, however,
that considerable discretion is exercised by
social workers, police, and prosecutors in
choosing which juveniles to pursue criminally
and thus the mere filing of charges against
juvenile offenders is not an inherently reliable
indicator of sexual deviancy and
dangerousness.®’

In essence, Zimring argues that the NAPN
approach casts too wide a net and fails to
identify those few juvenile sex offenders who
are truly dangerous and deviant. But because
researchers have not been able to identify with
confidence which juvenile sex offenders are
sexually deviant versus those who have simply
committed an isolated crime,*® Zimring’s
analysis provides little guidance as to who to
retain for placement and mandatory treatment.

A possible means for resolving this dilemma is
to routinely mandate a predisposition
treatment assessment for juvenile sex

* NAPN REPORT, supra note 31, at 18-21. Many
clinicians agree that adjudication and ensuing
supervision are helpful means of ensuring client
accountability and compliance with treatment.
HUNTER Supra note 9, at 6.
48 ZIMRING supra note 19, at 81.

ld at 82-83.

* Id. at 83.
%0 ., NAPN REPORT, supra note 31, at 19.

ZIMRING supra note 19, at 83.

%2 RIGHTHAND & WELCH, supra note 24, at 34-35.

offenders who have been found to have
committed a sexual offense.”® The assessor
should provide the court a recommendation on
whether treatment is needed and appropriate,
and, if so, where treatment should be provided
(community-based or residential) based on the
dangerousness of the youth, the severity of his
psychiatric and psychosexual disturbance, and
the youth’s amenability to treatment.

Most juvenile sex offenders pose a low enough
risk that they can be treated on an outpatient
basis in a community setting.>* As for the type
of treatment the youth should receive, there
are several different treatment models
available. Many treatment programs integrate
different aspects of these models into their
approach. These treatment models can be
divided into three general categories.

Biological. A biological model involves the
use of medications, usually antiandrogens, to
decrease the level of male hormones and thus
the sexual arousal of male sex offenders.”
This “chemical castration” is rarely prescribed
for juvenile sex offenders because of issues of
informed consent, medical supervision, and
the fluctuation of juvenile hormones.*

Cognitive Behavioral/Social Learning. The
focus of a cognitive model is on individual and
group therapy, and can include sex education
and value clarification that are especially
geared for juvenile sex offenders.”” This
model assumes that sexual misbehavior has
been learned, observed, or experienced by the
juvenile and that the behavior can be changed
by developing new responses to distressing
emotions.*® The use of this approach is very

% Id. at 37.
5 Mark Chaffin et al., What Research Shows about
Adolescent Sex Offenders 5(2) AMERICAN
PROSECUTORS RESEARCH INSTITUTE NEWSLETTER 2
22002)
% Earl F. Martin & Marsha Kline Pruett, The
Juvenile Sex Offender and the Juvenile Justice
%ystem 35 AM. CRIM. L. REV. 279, 306 (1998).
Velth supra note 23, at 73.
Id at74.
%8 Martin & Pruett, supra note 55, at 307.



widespread and appears in 95% of sex
offender treatment programs.®®

Relapse Prevention. Originally developed for
substance abusers, the use of a relapse
prevention model has become an increasingly
common means of treating juvenile sex
offenders. This treatment modality
encourages sex offenders to identify factors
associated with an increased risk of sex
offending and to develop strategies to either
avoid these situations or to use coping
mechanisms to address them as they arise.®
With these skills, juvenile sex offenders are
better able to control deviant urges.®'

In Virginia, the DJJ has combined elements of
the cognitive and relapse prevention models to
create its Sex Offender Treatment Program for
juveniles. The program provides individual
psychotherapy, group psychotherapy, family
therapy, and treatment team meetings.® It
has grown from 14 beds at its inception in
1990 to a capacity of 150 youths today.®® The
juveniles live together in the same unit and all
staff members are trained in sex offender
rehabilitation techniques.®

The program has been very successful, with
five-year follow-up recidivism rates for sexual
offenses at 4.7% and ten-year rates rising only
t0 6.9%.% In FY2003, of 92 juveniles
committed to a DJJ juvenile correctional center
(JCC) who received sex offender treatment
services (although not all of them completed
treatment) and were released, 29% were re-
arrested (for any offense) within 12 months. In
contrast, the re-arrest rate for all juveniles
released from a JCC in FY2003 was 49%.%°

% Veith, supra note 23, at 74.

8 RIGHTHAND & WELCH, supra note 24, at 41-42.
81 \Veith, supra note 23, at 74-75.

82 DJJ SPOTLIGHTS, supra note 28.

% 1d.

 Id.

% 1d.

66 \/a. DEP'T OF JUVENILE JUSTICE, JUVENILE
RECIDIVISM IN VIRGINIA, DJJ RESEARCH QUARTERLY
4, 6 (April 2005), at http://www.djj.state.va.us/
about/recidivism_RQ.pdf (last visited June 26,
2005).

Juvenile Transfer Statutes

“The objectives [of the juvenile justice system]
are to provide measures of guidance and
rehabilitation for the child and protection for
society, not to fix criminal responsibility, guilt,
and punishment.” — United State Supreme
Court Justice Abe Fortas, writing in Kent v.
United States®

A series of highly publicized media accounts of
violent juvenile crime coupled with rising
violent juvenile crime rates in the 1980s and
early 1990s® led to a sea change in the way
juvenile justice operates in America. The
system’s basic doctrine that children are
“wards in need of care” and not "responsible
moral agents subject to the condemnation of
the community”® is being replaced by a
“demonization of youth as young thugs and
predators, with a consequent disregard for
their special needs.””®

As this tide rolled across the country, nearly all
states expanded their transfer statutes.”’ As a
result of these legislative changes, judicial
transfers increased nationwide by 68% from
1988 to 1992.7

Virginia was no exception. Although Virginia
ranked eighth in terms of the per capita
number of juveniles transferred and convicted
in adult court from 1988 through 1990, and first
among states where the minimum age for

67383 U.S. 541, 554 (1966).

% In the U.S., serious violent victimizations
committed by juveniles peaked in 1993 at 4.2
million, the highest level since 1973. OJJDP
Study, supra note 2. However, this rate dropped
27% between 1993 and 1997. Id.

% Martin & Pruett, supra note 55, at 280.

7 Robert E. Shepherd, Jr., Legal Issues Involving
Children, 30 U. RICH. L. REv. 1467, 1506-07
$1996).

' Also known as “waiver” statutes. See Martin &
Pruett, supra note 55, at 325.

72 Richard E. Redding, Juveniles Transferred to
Criminal Court: Legal Reform Proposals Based on
Social Science Research, 1997 UTAH L. REV. 709,
715 (1997).



transfer was 15,7 Virginia state legislators in
the 1990s broadened the transfer statute
further to expose even more juveniles to
prosecution in adult court.

Before discussing the specific modifications
made to the Virginia transfer statute and the
accompanying political process, a brief
overview of the types of transfer statutes is in
order. There are a number of different types of
transfer mechanisms, and many states have
hybrid approaches incorporating two or more
of these variations.

Perhaps the most controversial form of
transfer is the legis/ative waiver.”* Under this
approach, the legislature places certain
offenses outside the jurisdiction of the juvenile
court. Although usually only the most serious
crimes are excluded, they divest the juvenile
court judge of the ability to retain jurisdiction
over juveniles charged with these crimes even
if a juvenile has no prior record, acted
uncharacteristically in committing the crime, or
is a good candidate for rehabilitation.”

Another controversial transfer mechanism is
the prosecutorial waiver.”® Under
prosecutorial waiver, the juvenile and adult
courts have concurrent jurisdiction for certain
offenses, and discretion is vested in the
prosecutor to file the case in the court she

" VIRGINIA COMMISSION ON YOUTH, THE STUDY OF
SERIOUS JUVENILE OFFENDERS, H. 81 at 4 (1994)
Lhereinafter SJO STUuDY].

* This mechanism is also called “automatic
transfer” or “offense exclusion.” Martin & Pruett,
;ssupra note 55, at 326.

See Joshua T. Rose, Innocence Lost: The
Detrimental Effect of Automatic Waiver Statutes on
Juvenile Justice, 41 BRANDEIS L.J. 977, 979 (2003).
Furthermore, legislative waiver is typically
unnecessary because “the most serious juvenile
offenders and repeat offenders, such as the
Columbine shooters and juvenile gangbangers,
would most likely be transferred to adult court via
judicial waiver in the absence of an automatic
\%aiver statute.” Id at 978.

This is sometimes referred to as the “direct file”
method. Martin & Pruett, supra note 55, at 327.

deems most appropriate.”” States vary in the
degree of discretion given to the prosecutor
and some require that the prosecutor consic;er
certain factors before filing in adult court 7
Also, in some states these decisions are
subject to review; however, “the deference
traditionally afforded those decisions makes
reversal unlikely.””®

A third transfer vehicle is the reverse transfer.
This approach allows the aduit court to hold a
hearing to consider whether to waive its
jurisdiction back to the juvenile court.®
Although the court typically is required to
consider a variety of factors in its decision, a
rebuttable presumption against juvenile court
adjudication generally exists.®! The benefits of
reverse waiver are that it can offset the over-
inclusiveness and other defects of the
automatic transfer process.®? However, the
juvenile court judge, who is most aware of the
characteristics and special needs of juveniles,
would arguably be better equipped to make
these decisions than the adult court judge.

Finally, the traditional method for making
transfer decisions is the judicial waiver
process, although it has greatly diminished in
prominence in recent years. Where judicial
waiver is employed, the juvenile is entitled to
an evidentiary hearing in juvenile court before
a transfer decision is made.® Typically, the
court will consider a variety of statutorily
mandated factors in making its decision.*
This case-by-case inquiry is the most faithful to
the rehabilitative spirit of the juvenile justice

" Id.

",

" Id.

8 Marisa Slaten, Juvenile Transfers to Criminal
Court: Whose Right Is It Anyway? 55 RUTGERS L.
REev. 821, 838-39 (2003).

8 d.

% 1d.

% 1d. at 832.

8 |d. Many states have adopted with little or no
modification eight criteria promoted by the u.s.
Supreme Court in United States v. Kent, a casé
that defined the due process requirements for
transfer hearings. Redding, supra note 72, at 718-
19.



system,” but it is denied to many youth as the
nation wages its battle against juvenile crime.

The Virginia Transfer Statute

In Virginia, the battle to revamp the juvenile
justice system reached its pinnacle in the
years 1994 through 1996. These efforts were
spearheaded by two ideologically opposed
groups, the Virginia Commission on Youth
(VCOY) and the Governor's Commission on
Juvenile Justice Reform (Governor’s
Commission). The former advocated for a
preventative and rehabilitative model, the latter
a more punitive one. The resulting legislation
largely reflected the agenda of the Governor’s
Commission.

Discussion of substantial revisions began in
earnest in 1995 when Governor George Allen
commissioned three studies to examine the
procedures for dealing with youth in the
juvenile justice system.?® Allen appointed the
Governor’s Commission, which was co-chaired
by Attorney General James Gilmore and
Secretary of Public Safety Jerry Kilgore. Inits
final report, the Governor's Commission
recommended expanding the means by which
juveniles could be transferred to adult court, as
well as opening up both juvenile trials and
juvenile records to the public.®’

A report issued by a task force established by
the VCOY followed shortly thereafter. This
task force, chaired by Delegate Jerrauld C.
Jones, recommended prevention and early
intervention, with less of an emphasis on court
procedures.®® In addition, the Joint Legislative
Audit and Review Commission (JLARC)
issued a third report that described the
operation of the juvenile justice system in the
state.®

As stated above, the Governor's Commission
and VCOY propounded conflicting revisions,

8 See generally Rose, supra note 75.
8 Shepherd, supra note 70, at 1467-68.
5 Id. at 1468.

% 1.

¥ pd.

with the JLARC study largely supporting
VCOY.* Two sets of bills were introduced into
each house of the Virginia legislature, but on
the eve of the bills’ consideration by the
Senate’s Courts of Justice Committee, the
leaders of the conflicting studies reached a
compromise, which ultimately led to the
enactment of amendments to the juvenile
justice system.®'

Of the revisions made, the most significant
were changes to the juvenile transfer
process.* Prior to 1996, transfers to adult
court were judicial waivers,®® but with the
passage of this legislation a three-tiered
system was instituted.

Under the first tier, the circuit (i.e., adult) court
has jurisdiction over juveniles age 14 or older
at the time of offense if they are charged with
capital murder, first or second degree murder,
murder by lynching, or aggravated malicious
wounding.” Before this legislative waiver can
occur, a juvenile court judge must hold a
preliminary hearing and certify that there is
probable cause that the juvenile committed the
charged offense, the juvenile was 14 or older
at the time of the alleged offense, proper
notice was given, and the juvenile is
competent to stand trial.*®

% yd,

' yd.

%2 See VA. CODE ANN. § 16.1-269.1 (2005). These
changes followed earlier modifications enacted in
1994, which, among other things, lowered the
minimum age for transfer from 15 to 14. Robert E.
Shepherd, Jr., Legal Issues Involving Children, 28
U. RICH. L. REV. 1075, 1077 (1994).

% If the juvenile was charged with armed robbery,
rape, or murder, or if the juvenile had been
previously tried as an adult and convicted of a
felony and was presently charged with an act that
would be a felony if committed by an adult, the
court could transfer the juvenile without making the
findings otherwise required, such as the juvenile
was not amenable to treatment or rehabilitation as
a juvenile. VA. CODE ANN. § 16.1-269(A)(3)(b)
51993).

* VA. CODE ANN. § 16.1-269.1(B) (2005).

% Id. § 16.1-269.1(D).



A second tier involves prosecutorial waiver,
under which the Commonwealth’s Attorney
can initiate transfer to adult court by giving
seven day’s written notice for any juvenile
charged with one of a variety of violent
offenses, including rape, forcible sodomy, and
object sexual penetration.” As for legislative
waivers, a juvenile court judge must first hold a
preliminary hearing and certify that probable
cause exists, that the juvenile was 14 or older
at the time of the alleged offense, proper
notice was given, and the juvenile is
competent to stand trial.*’

Finally, a third tier authorizes judicial waiver for
all other felonies.®® The legislation establishes
specific factors that the court must consider in
deciding whether a juvenile is “a proper person
to remain within the jurisdiction of the court.”®®
These factors include, but are not limited to,
the juvenile’s age, the seriousness and
number of alleged offenses, the juvenile’s
competence to stand trial, the juvenile’s record
and previous history, the juvenile’s mental and
emotional maturity, the juvenile’s physical
condition and maturity, the mental retardation
or mental iliness of the juvenile, if any, the
juvenile’s school record and education, the
availability of services and dispositional
alternatives, and whether the juvenile can be
retained in the juvenile justice system long
enough for treatment and rehabilitation to be
effective.’® However, although the legislation
directs the court to consider these factors, the
court cannot be reversed for failing to consider
any of them.'"!

Along with the expansion of the transfer
statute, a number of other legislative changes
in the 1994 and 1996 sessions underscored
the shift in the juvenile justice system from a
rehabilitative focus to a more punitive one.
Most notably, changes in the serious offender
statute in 1994 authorized juvenile court

;’j Id. § 16.1-269.1(C).

. ld.§ 16.1-269.1(D).

- Id. § 16.1-269.1(A).
Id. § 16.1-269.1(A)(4).

100 Id

101 /d:
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judges to commit youths 14 years of age or
older who qualify as a serious offender to 3
JCC for a determinate period as long as seven
years or until the age of 21, whichever comes
first." Previously, judges were empowered to
commit juveniles for a maximum of one year.
Although this change could lead to longer
periods of commitment for youth, it may
provide a viable means of both protecting
society and facilitating the rehabilitation of the
juvenile within the juvenile system and thereby
diminish the need to transfer juveniles to the
adult system where little, if any, treatment will
be provided. Indeed, VCOY recommended
this change to the serious offender statute,
emphasizing that it is “a viable alternative to
encourage the Commonwealth to keep
juveniles in the juvenile justice system, rather
than . . . increasing [the] number of transfers to
adult court.”'%

Other legislative changes such as the use of
the term “juvenile” rather than “child” in many
sections'™ and the renaming of “learning
centers” as “juvenile correctional centers”'®
altered the tenor of the juvenile justice system
and placed an emphasis on accountability and
punishment rather than rehabilitation. Indeed,
the legislature changed the “purpose and
intent” section so that the “paramount
concerns” of the law were expanded from a
focus on “the welfare of the child and the
family” to also include “the safety of the
community and the protection of the rights of
victims” and holding “offenders accountable for
their behavior.”'® This modification plays a
key role as appellate courts are guided by this
language when interpreting other sections of
the juvenile code.'”’

A Blueprint for Reform

These legislative changes to the juvenile
justice system may have paved the way for

%219, § 16.1-285.1(C).

'0% 5JO STUDY, supra note 73, at 27.

"% See, e.g., VA. CODE ANN. § 16.1-248.1 (2005)
1% See, e.g., id. § 18.2-473; §29.1-317.

1% 1. § 16.1-227.

"% Shepherd, supra note 70, at 1470.



future political triumphs by many of the key
players in this process,'® but the value of this
legislation is questionable. For example,
research has not shown that increasing the
transfer of juvenile offenders to adult court has
had a general deterrent effect on juvenile
crime.'® Furthermore, although there is no
disputing the virtue of keeping the community
safe, locking children up in prison is at best a
doubtful means of promoting this goal. This is
especially true for juvenile sex offenders. As
discussed, sexually abusive youth when
treated rarely recidivate and are more
amenable to treatment than adults, suggesting
emphasis should be given to their
rehabilitation rather than their punishment.

For these reasons, society should not forgo an
opportunity to treat a juvenile sex offender
through its juvenile justice system before the
behavior becomes ingrained.'"® The Virginia
DJJ Sex Offender Treatment Program is
comprehensive and tailored to identify and
address specific treatment goals for each
juvenile." Also, upon reentry into the
community the Virginia juvenile justice system
continues to provide, when available, sex
offender therapy to these youth on an out-
patient basis. This targeted treatment and
rehabilitation is simply not available in the

1% James Gilmore was elected governor of Virginia
in 1997. Jerry Kilgore was elected Attorney
General of Virginia in 2001. Jerrauld C. Jones was
appointed Director of the Department of Juvenile
Justice by Virginia Governor Mark Warner on July
1, 2002.

1% There have been two studies on the general
deterrent effect of transfer, neither of which found
notable evidence of general deterrence from
legislation that expanded the availability of juvenile
transfers. The studies conducted in New York and
Idaho in 1978 and 1981, respectively, compared
arrest rates for a number of years before and after
transfer statutes were passed in those states. Jill
Ward, Deterrence’s Difficulty Magnified: The
Importance of Adolescent Development in
Assessing the Deterrence Value of Transferring
Juveniles to Adult Court, 7 U.C. DAVIS J. Juv. L. &
PoL'y 253, 261-62 (2003).

110 Barbaree et al., supra note 4, at 11.

"1 Wieckowski interview, supra note 41.
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Virginia adult correctional system."? Although
sex offender treatment services are provided
to correctional inmates, this program does not
address the special needs of youth.' In
addition, it is generally inappropriate to mix
juvenile and aduit sex offenders in a treatment
program.’"

Therefore, every effort should be made to
ensure that appropriate treatment options are
made available to sexually abusive youth
through the juvenile justice system. This
approach requires that politicians abandon or
at least deemphasize retribution as the goal in
addressing this population, and focus instead
on rehabilitation and the prevention of repeat
offenses. Politicians and community members
will likely be hesitant to embrace less stringent
measures for these offenders. However, using
available research, legislators can craft a
transfer statute that better implements both
worthy goals of protecting the community and
rehabilitating its children.’"®

This research supports the following
recommendations.''®

First-Time Sex Crimes Should Not Be
Subject to Legislative or Prosecutorial
Waiver. The transfer of first-time, juvenile sex
offenders should typically only occur pursuant

"2 \IRGINIA STATE CRIME COMMISSION, SEX
OFFENDER TREATMENT SERVICES IN VIRGINIA, S. 20
at 6 (1996).
"3 E_mail from Mario J.P. Dennis, Clinical Director,
Virginia Center for Behavioral Rehabilitation (Dec.
111,42004, 11:38 EST) (on file with author).

Id.
8 Where the research is spotty or nonexistent,
state resources should be mobilized to support the
research needed to give legislators the tools they
need to make sound legislation. Surely, some of
the enormous budget used to incarcerate juveniles
could be diverted to research that shows how to
keep kids out of jail and in our communities. For
example, the total operating expenditures for the
Virginia DJJ during fiscal year 2003 were $181.4
miltion. VIRGINIA DEPARTMENT OF JUVENILE JUSTICE,
DATA RESOURCE GUIDE FY 2003, 10 [hereinafter
DJJ DATA RESOURCE GUIDE].
"8 See generally Redding, supra note 72.



to a judicial waiver where the juvenile’s
amenability to treatment and rehabilitation can
be taken into account.'” Rape, forcible
sodomy, and object sexual penetration are
subject to prosecutorial waiver under the
current Virginia transfer statute."'® Because
treated juvenile sex offenders have very low
recidivism rates and juvenile treatment
programs are widely available, public safety
concerns associated with these juveniles are
minimized. The juvenile court system is still at
least in part based on a rehabilitative model,
and it contravenes the tenets of the system to
transfer a first-time juvenile sex offender to
adult court without a judicial hearing when the
opportunities for rehabilitation are so great.

Another justification for removing these
offenses from the list of those eligible for
legislative or prosecutorial waiver is that the
offense committed may be mislabeled in the
course of apprehension and adjudication.
Edward Wieckowski, Program Supervisor of
the Sex Offender Treatment Program at the
Virginia DJJ, reports that often in the course of
treatment it is found that the offense charged
does not reflect what occurred.””® For
example, rape may have been charged even
though there was a legitimate dispute over
whether there was consensual intercourse
between two adolescents.'®

Judicial waivers have the advantage of
ensuring that a case-by-case determination is
undertaken before transfer is ordered. In
addition, for judicial waivers a clinical

""" The transfer mechanism employed is generally
dictated by the most serious offense with which the
juvenile is charged. When a sex offense has
occurred in conjunction with another offense (e.g.,
aggravated malicious wounding) that is subject to
legislative or prosecutorial waiver, this other
offense should take precedence over the sex
offense in dictating the applicable transfer
mechanism.

"8 \a. CODE ANN. § 16.1-269.1(C) (2005). Any
other charged sexual offense that would be a
felony if committed by an aduit is subject to judicial
waiver. Id. § 16.1-269.1(A).

"9 wieckowski Intefview, supra note 41.

120 Barbaree et al., supra note 4, at 15.
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assessment of the juvenile may be ordered to
guide the court’s determination.'®' Because
children may not speak freely about the nature
of their offense outside of a clinical setting, '
such assessments can help ensure that the
court is provided a full picture of the events
that transpired and can make the most
appropriate decision regarding the proposed
transfer.

Juvenile sex offenders should ordinarily
remain within the juvenile justice system where
they can receive the treatment programs that
will best enhance their rehabilitation.'® Also,
treatment within the juvenile justice system
may be particularly needed and appropriate
when the sexual conduct was the result of an
emotional or behavioral disorder.'

Focus on Amenability to Treatment. Prior to
legislative revisions in 1994, transfer decisions
in Virginia focused on the juvenile’s
amenability to treatment.'® Such a standard
was subject to criticism because its relative
vagueness permitted inconsistency among
judges. However, the court was required to
consider specific identified factors in reaching

"2 \A. CODE ANN. § 16.1-269.2(B) (2005).

122 \Wieckowski Interview, supra note 41.

"2 In cases where commitment to the juvenile
justice system is ordered, the period of time that a
juvenile is detained should be subject to adjustment
if it is discovered in the course of treatment that the
offense did not occur or that the offense was not as
severe as originally determined.

124 1t is estimated that at least 20% of the youth in
contact with the juvenile justice system have a
serious emotional disturbance and it is asserted
that “most youth in the juvenile justice system have
a diagnosable mental iliness and could benefit
from some services.” Joseph J. Cocozza &
Kathleen R. Skowyra, Youth with Mental Health
Disorders: Issues and Emerging Responses, 7(1)
Juv. JusT. 3, 6 (2001).

'25 VA, CODE ANN. § 16.1-269(A) (1993) (“Any
transfer . . . shall be subject to the following
conditions: . . . 3. The court finds: . . . b. The child
is not, in the opinion of the court, amenable to
treatment or rehabilitation as a juvenile through
available facilities.”).



its determination.?® This test and the
identified factors had the virtue of focusing the
court’s attention on whether treatment was
available and whether the juvenile was likely to
benefit from this treatment and be
rehabilitated.

In 1994, the Virginia General Assembly
replaced the amenability to treatment standard
used by juvenile court judges considering
judicial waiver with a “proper person” test.'*’
Although one of the factors that must be
considered under the proper person test is the
appropriateness and availability of the services
in the juvenile justice system for dealing with
the juvenile's problems,'® it is given no more
weight than a number of other factors,
including the seriousness of the alleged
offense and the juvenile’s record.'®

Notwithstanding the research that indicates
that juvenile sex offenders can be successfully
treated and their recidivism rates diminished to
relatively low levels, there is a serious risk
under the current iteration of the judicial waiver
statute that scant attention will be given to the
juvenile’s amenability to treatment in light of
the emotionally charged context in which these
charges are typically brought. Because
research indicates that most juvenile sex
offenders can be rehabilitated, legislators
should reestablish the priority of the
amenability to treatment criteria in making
transfer determinations for these juveniles.

Raise the Minimum Age for Transfer to 15.
The minimum age for a juvenile to be
transferred should be no less than 15 years of

126 1. § 16.1-269(A)(3)(b) (The court must
“consider] ] the nature of the present offense or
such factors as the nature of the child’s prior
delinquency record, the nature of past treatment
efforts and the nature of the child’s response to
past treatment efforts.”).

127 |t should be noted that this test and its related
factors are not employed when a legislative or
prosecutorial waiver is sought. See VA. CODE ANN.
§ 16.1-269.1(B), (C) (2005).

28 19, § 16.1-269.1(A)(4)(d).

129 14, § 16.1-269.1(A)(4)(b).(e).
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age.”™ A juvenile under 15 is unlikely to have
sufficient psychological maturity to meet adult
standards of criminal culpability.’

Research indicates that children do not
develop adult-like decision-making skills until
age 15, while “younger adolescents are less
able to identify risks and benefits, foresee
consequences, and assess the credibility of
information.”"® While it might be countered
that a lower age limit should be utilized
because juvenile offenders are relatively
sophisticated and streetwise, research
indicates that, on the contrary, juvenile
delinquents tend to have lower 1Qs, a higher
incidence of learning disabilities and mental
illness, lower levels of moral development, and
fewer social problem-solving skills than non-
delinquent juveniles.'®® As noted, until the
legislative revision of 1994, juveniles had to be
at least 15 years of age at the time of the
alleged offense to be subject to transfer in
Virginia."*

Correctly Identify Chronic Offenders. Like
other juvenile delinquents, juvenile sex
offenders have been shown to perform poorly
in school, to have chronic learning problems
and deficiencies in social competence, and to
have psychiatric symptoms comparable to
other juvenile delinquents.’ Juvenile sex
offenders also struggle with impulse control
and lack decision-making skills.™*® Some
juvenile sex offenders, like juvenile offenders
in general, will be chronic offenders and
concerns for public safety may dictate that
they be more subject to transfer.

It is, however, important to correctly identify
chronic juvenile sex offenders for whom
transfer may be more appropriate. The
number of contacts with the juvenile system is
considered to be a far better predictor of
recidivism than the seriousness of a single

130 Redding, supra note 72, at 747-48.

3! 1d. at 748.

32 1d. at 724.

133 1d. at 725-26.

134 \/a. CODE ANN. § 16.1-269(A)(1) (1993).
135 Barbaree et al., supra note 4, at 14-15,
136 Wieckowski interview, supra note 41.



offense.™ Although it is unclear that even
several instances of juvenile sex offending are
predictive of future sex offending,”*® a single
offense, as discussed, rarely warrants transfer
to the adult court and is best handled by
treatment available through the juvenile justice
system.’® Repeat offenders, however, are
potentially more appropriate candidates for
transfer.

Policymakers and judges face difficult choices
in deciding how to best handle such sex
offenders because research has not
developed a typology for identifying the future
dangerousness of juvenile sex offenders.'*
Because the number of juvenile sex offenders
that will develop into adult sex offenders is low
and difficult to predict, the transfer of these
offenders should be limited. However,
research may ultimately show that there is a
cadre of repeat offenders for whom judicial
transfer should be routinely granted or for
whom legislative or prosecutorial transfer is
appropriate.

Extend the Jurisdiction of Juvenile Courts
over Sex Offenders to the Age of 25.
Lawmakers should consider extending the
jurisdiction of the juvenile court to the age of
25 for more serious sex offenses such as rape,
forcible sodomy, and object sexual
penetration."' Giving juvenile court judges the
ability to maintain supervision over such
offenders for this extended period should
reduce public safety concerns that they will
enjoy an early return to the community before
their treatment is successful.

At the same time, because treatment may be
successful before juvenile offenders reach the
age of 25 and the need for further detention

37 Redding, supra note 72, at 733-34.

138 ZIMRING, supra note 19, at 68.

1% 1d. at 129.

9 1d. at 68.

! Virginia data from 1992, before legislative
revisions made these offenses subject to
prosecutorial waiver, showed that these were the
sex offenses for which juveniles were most likely to
be committed to the juvenile justice system.
FEASIBILITY STUDY, supra note 16, at 9.

obviated, periodic judicial review of the need
for this continued detention should be
afforded.'* This approach would allow
juvenile court judges to impose an extended
commitment for chronic sex offenders, but
allow for early release if in the course of
treatment it becomes clear that the juvenile is
rehabilitated and is of minimal danger to
society.™?

Base Transfer Decisions on Actuarial
Predictions of Recidivism Risk. Actuarial
predictions of recidivism risk, when available,
should be used to determine whether a
juvenile sex offender remains in juvenile
court." Actuarial (i.e., statistically-based)
predictions are in general more valid and
reliable than case-by-case clinical judgments
about the likelihood of recidivism and a
juvenile’s amenability to treatment, given that

2 1n Virginia, youth subjected to this extended
jurisdiction would likely be detained pursuant to the
serious offender statute, under which they would
be eligible for review for early release after two
years and then every year thereafter. VA. CODE
ANN. § 16.1-285.1(F) (2005). This application,
however, would require an amendment to the
serious offender statute as it currently only permits
juveniles to be committed for a period of 7 years or
the juvenile's 21st birthday, whichever occurs first.
Id. § 16.1-285.1(C).

'*3 One consideration that may weigh against the
expansion of juvenile court jurisdiction in Virginia to
age 25 is the DJJ requirement that individuals over
18 be sight and sound separated from juveniles
under that age. DEPARTMENT OF JUVENILE JUSTICE,
JUVENILE CORRECTION CENTER UTILIZATION REPORT,
Special Session, 445C at 1 (2004). This
requirement could make a jurisdictional expansion
fiscally unrealistic. However, if, as discussed in the
previous note, the serious offender statute was
amended to permit all serious offenders to be
detained for this period of time, a sufficiently large
number of juvenile offenders might be detained to
make this program fiscally viable. Advocates for
juvenile offenders might support such an extension
as a better means of responding to the treatment
needs of these juveniles than transfer to the adult
criminal justice system.

“ 1d. at 745.



clinical judgments are subject to the personal
biases of the evaluator or judge.'®
Unfortunately, there have been no
comprehensive studies identifying recidivism
rates for various subtypes of juvenile sex
offenders.™® In addition, the actuarial mode!
for recidivism needs to be tailored to the
specific jurisdiction because different factors
may be predictive in different locales.’

Nor has there been a valid actuarial risk
instrument developed for the juvenile sex
offender. Two promising juvenile specific risk-
assessment instruments are under
development—the J-SOAP-Il and ERASOR-
ll—but they are still in the early stages of
development and must be used with
caution.®

Despite these research gaps, policymakers
should be guided by statistical information
rather than visceral reactions to sex crimes
and transfer legislation should be guided by
the overall low recidivism risk of treated
juvenile sex offenders.

Conclusion

Members of the community have every right to
be concerned about protecting themselves
from the crimes of juvenile sex offenders.
However, because treated offenders rarely
recidivate and are not as dangerous to society
as is often assumed, policymakers should
resist the knee-jerk reaction to classify them as
adult sex offenders, thereby making retribution
and incapacitation the judicial system’s
primary foci. Juvenile sex offenders have a
wide array of characteristics, backgrounds,
and motivations, which are generally
overlooked in a statutory scheme favoring

"5 Id. at 746.

146 Z\MRING, supra note 19, at 63.

"7 Redding, supra note 72, at 750.

48 John A. Hunter & Mark Chaffin, Ethical Issues
in the Assessment and Treatment of Adolescent
Sex Offenders 1 (April 2005), available at http://
www.ncsby.org/pages/publications/Ethical%20Issu
es%20in%20the%20treatment%200f%20AS0 %20
042505.pdf.
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transfer to the adult criminal justice system
rather than individualized assessment and
treatment within the juvenile justice system.'®
Although research is still limited, policymakers
should use the research that is available in
tailoring transfer statutes so as to maximize
the opportunities for rehabilitation while still
protecting society. Perhaps now that violent
juvenile crime has been steadily declining for a
number of years, legislators can apply a more
balanced approach rather than allow political
rhetoric to guide the response to these
children.

Past issues of Developments in
Mental Health Law (DMHL) are
available by contacting the Institute
of Law, Psychiatry and Public Policy.
Feature articles in Vol. 24(1) of
DMHL included:

Lacey R. Parker, Mental Health
Courts: Moving Beyond the Drug
Court Model

Andrew H. Ellis, Incorporating Mental
Health Assessments of Future
Dangerousness into Pretrial
Detention Decisions
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Case notes found in DMHL are also
available by e-mail. To subscribe to
this electronic supplement to
Developments in Mental Health Law
(e-DMHL), please visit https://list.
mail.virginia.edu/mailman/listinfo/
e-dmhl or send a request to
e-dmhl-owner@list.mail.virginia.edu.

"9 ZIMRING, supra note 19, at xiv (“Assumptions
about adolescent sex offenders in current
legislation and debates are often based only on the
presumed motives and proclivities of
nonadolescent offenders.”).



UPCOMING ILPPP MENTAL HEALTH AND LAW PROGRAMS
8/22-26: Forensic Evaluation [Adult], Charlottesville, VA
9/16: Confidentiality of Medical Records, Staunton, VA
10/7: Risk Assessment, Charlottesville, VA
10/27-28: Civil Commitment, Fairfax, VA
11/3-4: Sex Offender Evaluation, Charlottesville, VA
12/2: Juvenile Risk Assessment, Charlottesville, VA
12/16: Insanity Acquittee Evaluation, Petersburg, VA
1/19-20: Advanced Forensic Evaluation, Charlottesville, VA
2/24: Rational Understanding & Assessing Juvenile Competence, Charlottesville, VA
3/16-17: Juvenile Evaluation Update, Charlottesville, VA
3/24: Jail Diversion: Innovative Practices That Work, Charlottesville, VA
featuring Fred Osher, M.D., Director, Center of Behavioral Health, Justice,
and Public Policy, University of Maryland School of Medicine
5/8-12: Juvenile Forensic Evaluation, Charlottesville, VA
6/2: Risk Assessment for Sex Offenders, Charlottesville, VA
6/9: Advanced Juvenile Evaluation, Charlottesville, VA
TBA: Conducting SVP Evaluations for the Courts, Charlottesville, VA
TBA: Informed Consent & Substitute Decision-making, location TBA
For more information and registration
Please call (434) 924-5435 or (434) 924-5126,

or send an e-mail to els2e@virginia.edu,
or consult the ILPPP website a www.ilppp.virginia.edu
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The Sacrifice Wrought by a
Costly and Fragmented Mental
Health Care System: Parents
Forced to Relinquish Custody to
Obtain Care for Their Children

By Adria N. Bullock®
Introduction

The Supreme Court has repeatedly held that
parents’ have a fundamental constitutional
right to direct the upbringing of their children.
However, thousands of parents are forced to
sacrifice this right and relinquish custody of
their children so they can obtain desperately
needed mental health services. Although
legislation is being introduced to address this
mental health services crisis, greater efforts
are needed to redress this American tragedy.

Scope and Nature of the Problem

A study conducted by the United States
General Accounting Office (GAQO) estimated
that in fiscal year 2001, parents relinquished
custody of at least 12,700 children because
they could find no other way for their children
to access mental health care.? The report
stressed that this number underestimated the
magnitude of the problem because officials in
the District of Columbia and 31 states,
including five states with the largest

* J.D. (anticipated), University of Virginia School of
Law, 2006.

' In this article the term “parents” is used in its
generic sense to encompass those adults who
bring up and care for and have legal custody of
children living in the community.

2 Child Welfare and Juvenile Justice: Several
Factors Influence the Placement of Children Solely
to Obtain Mental Health Services: Hearing Before
the Senate Comm. on Governmental Affairs 2, 10-
11 (GAO-03-865T) (Apr. 2003) (statement of
Cornelia M. Ashby, Director, Education, Workforce,
and Income Security Issues), available at
http://www.gao.gov/new.items/d03865t.pdf
[hereinafter GAO Report].

populations of children, did not provide data
for the study.

Another study found that 23% of families of
children with a serious mental iliness were told
they had to relinquish custody of their children
to obtain much needed mental health
services, and 20% said they did so to get this
care.® The GAO study identified several
reasons why parents relinquish custody,
including the financial strain of paying for
needed services, an inability to access
suitable treatment, and the emotional strain of
the child’s mental illness on the family.*

Financial Strain. Key factors that compel
parents of children with a mental disorder to
relinquish custody are the high cost of mental
health care, limits on the coverage provided
by their health insurance plan or a lack of
insurance, ineligibility for publicly funded
services, and parents’ inability to personally
finance treatment.

The ability to finance a child’s mental health
care is essential for accessing treatment. A
single outpatient therapy session can cost
more than $100, while it can cost up to
$250,000 a year for a child to live in a
residential treatment facility.” Private
insurance, when available, often runs out
relatively quickly, leaving many parents
unable to afford the intensive treatment and
care their children require.

While stays in residential treatment are
generally limited due to the emphasis given
rapid stabilization and discharge in the
managed care era, residential care remains
an often-needed but expensive therapeutic
intervention that few insurance policies cover
fully or for any extended period. Moreover,
treatment costs increase for children with a

® NATIONAL ALLIANCE FOR THE MENTALLY ILL,
FAMILIES ON THE BRINK: THE IMPACT OF IGNORING
CHILDREN WITH SERIOUS MENTAL ILLNESS 10-1 (July
1999), at http://web.nami.org/youth/ brink.html
[hereinafter NAMI Report].

4 GAO Report, supra note 2, at 3.

ld. at7.



serious, difficult-to-treat mental disorder or for
children who have a disorder that makes them
prone to criminal or destructive behavior such
as drug addiction, sex offenses, fire-setting, or
other violent behavior.® Expenses can grow to
more than $1,000 a day, reflecting treatment,
medication, and room and board costs.’

These expenses make it imperative for
parents to find means of financing their child’s
mental health care. About 68% of the children
in the United States are covered by private
health insurance plans (i.e., employer-
sponsored or individually purchased
insurance), 19% are covered by public health
insurance programs (e.g., Medicaid and the
State Children’s Health Insurance Program
(SCHIP)), and 13% have no coverage.®

Private sector insurance is dominated by
managed care organizations (MCOs) that try
to provide cost-effective health care by
imposing various coverage limitations.®
MCOs place many restrictions on mental
health care coverage. High co-payments,
benefit limits, and diagnostic exclusions and
service limitations serve as substantial
barriers to needed mental health care.°

High co-payments increase out-of-pocket
costs for parents and, particularly for parents

® See BAZELON CENTER FOR MENTAL HEALTH LAW,
AVOIDING CRUEL CHOICES: A GUIDE FOR PoLicy-
MAKERS AND FAMILY ORGANIZATIONS ON MEDICAID’S
ROLE IN PREVENTING CUSTODY RELINQUISHMENT 1-3
(Nov. 2002), available at http://iwww.bazelon.org/
issues/children/publications/TEFRA/avoidingcruelc
hoices.pdf [hereinafter CRUEL CHOICES].

” Debra Jasper & Spencer Hunt, Parents Without
Hope Are Giving Up Custody: Some Say Mental
Health System Is Broken, ADVOCATE, April 4, 2004,
at 8A.

8 GAO Report, supra note 2, at 7-8.

® See RALPH REISNER ET AL., LAW AND THE MENTAL
HEALTH SYSTEM 57 (4th ed. 2004) (177 million
Americans are enrolled in some type of managed
behavioral care, representing 80% of all individuals
with either private or public insurance).

"% Pamela B. Peele et al., Exclusions and Limita-
tions in Children’s Behavioral Health Care Cover-
age, 53 PSYCHIATRIC SERVICES 591 (May 2002).
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of children with serious, long-term mental
disorders, ultimately make mental health care
unaffordable. Benefit limits can take the form
of annual or lifetime limitations on the amount
that will be expended on inpatient and
outpatient care by an insurance provider.
Alternatively, benefit limits may restrict the
number of inpatient days or outpatient visits
that will be covered.” When these limits are
surpassed, the daunting task of personally
paying for additional needed care again
arises. Diagnostic exclusions and service
limitations are also a substantial obstacle for
parents seeking insurance coverage as they
deny coverage for certain psychiatric
disorders and mental health treatments.?

One study identified the most common benefit
limits and diagnostic and service exclusions in
128 managed behavioral health plans."® More
than half the plans contained benefit limits of
12 to 60 outpatient sessions per year, and
65% of the plans only covered 20 to 60 days
of inpatient care per year, with a median of 30
days.14 Among the diagnostic conditions
consistently excluded were mental retardation,
impulse control disorders, autism, and
childhood psychosis. Services consistently
excluded were custodial and respite care,
psychoanalysis, psychosurgery, and
experimental or investigational therapies.

These restrictions have important implications
for parents of children with a mental disorder.
Children suffering from serious mental
disorders often require long-term treatment
that exceeds the limit on inpatient days or
outpatient sessions imposed by most
managed care insurance policies, or results in
cumulative co-payments or out-of-pocket
expenses that exhaust family resources.

The limitations on experimental or
investigational therapies, in addition to

" 1d. at 592.

"2 Id. at 591.

2 1d. See also Jeffrey A. Buck et al., Behavioral
Health Benefits in Employer-Sponsored Health
Plans, 1997, 18(2) HEALTH AFFAIRS 66 (1999).
" Peele et al., supra note 10, at 592.



constraining access to innovative therapies,
may also add to the family’s financial burden.
The health plan may not clarify the criteria for
when a treatment is considered investigational
or experimental. As a result, parents
operating under the mistaken belief that their
health plan covered a treatment may
subsequently learn that it is not covered and
that they are fully responsible for payment.'®

Insurance policy limitations can leave even
gainfully employed parents hard-pressed to
find means of paying uncovered treatment
expenses and make them feel compelled to
relinquish custody of their children so they can
receive the services provided by the foster
care or juvenile justice systems."®

If the parents’ income is sufficiently low, these
children may qualify for services provided
through various public sector programs, such
as Medicaid and SCHIPS. Because these
programs are generally only available to low-
income families, their strict financial eligibility
rules keep most families from qualifying for
these programs."’

Finally, many families today have neither
health insurance to help pay for their
children’s mental health treatment nor access
to public sector programs because their

'® parents may also be reluctant to enrol! their child
in such a program for fear that they will be
?ersonally responsible for paying for the treatment.
8 CRUEL CHOICES, supra note 6. Ironically, foster
parents are able to draw on Medicaid funds to
obtain the mental health services required by these
children even though the child’s parents were
ineligible to participate in Medicaid. GAO Report,
supra note 2, at 21.

17 |d. Managed care has also begun to penetrate
the public health sector. One study found 55% of
Medicaid beneficiaries enrolied in managed care
and, although care was successful at reducing
inpatient service use for children and total costs,
there was often a subsequent increase in
outpatient care, most likely because of relapses
due to inadequate initial treatment. Angela Blair
Hutchinson & Michael Foster, The Effect of
Medicaid Managed Care on Mental Health Care for
Children: A Review of the Literature, 5 MENTAL
HEALTH SERVICES RES. 39, 50 (Mar. 2003).
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income level disqualifies them from receiving
services under these programs. These
parents, not surprisingly, can find it extremely
difficult to afford the services needed for their
children.

Barriers to Accessing Treatment. Parents
of children with a mental disorder who can
afford mental health treatment still face
substantial barriers in their pursuit of
appropriate care due to national and regional
shortages of needed services.’® For example,
a survey of 756 family members who have a
child with a serious mental iliness found that
43% said the types of treatments most helpful
to their children were not available."

Shortages in national and regional services
are often attributed to the low reimbursement
rates of insurance providers, particularly
MCOs.? Low reimbursement rates fail to
adequately cover the costs of mental health
care practitioners, forcing practitioners to
either cut back on the services they offer or to
disenroll from provider networks.?’ The exit of
practitioners from these networks constrains
the availability of treatment options within the
community in which the family lives.?

When MCOs first began to penetrate the
private insurance market in the early 1990s,
they negotiated payment contracts with
mental health practitioners and facilities that
were below the prevailing rate of payment.?
For example, in Massachusetts negotiated
reimbursement rates were 30-50% below the
prevailing rate of payment. Practitioners and

'® See Dennis E. Cichon, Encouraging a Culture of
Caring for Children with Disabilities: A Cooperative
Approach, 25 J. LEGAL MeD. 39, 53-55 (2004)
(citing Surgeon General’s Report and explaining
how nation’s lack of a unified approach to mentally
ill children results in coverage gaps that ultimately
leads to their being removed from their families).

' NAMI Report, supra note 3, at 9-1.

2 payl S. Appelbaum, The ‘Quiet’ Crisis in Mental
Health Services, 22(5) HEALTH AFF. 110, 112
(2003).

! 1d. at 112, 115.

% Id. at 110.

Byd. at 112.



facilities felt compelled to accept this low rate
out of concern that failure to participate in the
provider networks being established would
result in a sizeable loss of the number of
patients under their care.

Since then, the expenses of mental health
practitioners have grown but the minor
increases in the reimbursement rates of
MCOs have failed to keep pace, thereby
further reducing the insufficient compensation
that mental health care practitioners receive
for their services. Furthermore, participation
in managed care networks added additional
clerical and administrative expenses to
perform mandated tasks such as obtaining
advance authorizations, monitoring the
number of authorized sessions, and providing
increased billing documentation.*

As a result, practitioners and facilities have
been forced to either substantially cut back
their services or to withdraw from provider
networks, leaving a demand for mental health
care that far exceeds the supply.?® The
situation is particularly dire for children with
emotional and behavioral disorders as their
treatment is more costly for practitioners.
Practitioners often must spend time meeting
with parents, teachers, and others—costs
often not reimbursed by insurance providers.?

Similarly, low fees associated with
participation in Medicaid have led many
practitioners to limit their participation or to
deny services altogether to children enrolled
in Medicaid programs.?’

As practitioners and facilities limit their
services to children, the children are placed
on increasingly longer waiting lists to obtain
needed treatment. For example, in California
some children have had to wait eight months
for a residential placement.?

2 1d.
% 1d. at 113.
% g,
27
GAO Report, supra note 2, at 18.
2 1d. at 19.
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Children with emotional and behavioral
disorders who are forced to endure excessive
waiting times for treatment often deteriorate
and require emergency treatment in over-
crowded emergency rooms.?® Parents of
children with a mental illness often have to
drive across the state in which they live and
sometimes leave their state to procure the
mental health services their children require.®

Children with a mental illness in rural areas
have particularly experienced the impact of
the mental health care shortage. Rural areas
in Arkansas, California, Kansas, Maryland,
and Minnesota, for example, consistently have
either very limited child mental health services
or none at all.*' In rural and poor counties
there are often long waiting lists and few well-
trained practitioners, and often children are
not referred for help until they are suicidal.*?

Children with emotional and behavioral
disorders who have a history of engaging in
arson or sexual assault have even fewer
treatment options because very few
residential facilities are willing to accept
them.*® In contrast, children who are in the
child welfare or juvenile justice systems are
given preference for mental health services,
often because services are court-ordered.
This preference can cause parents of children
with this particular type of history to transfer
custody of their children to these systems so
they can receive priority for these services.

Public sector eligibility requirements for
mental health care also hinder the ability of
parents of children with a mental iliness to
access mental health services. As noted,

2 Appelbaum, supra note 20, at 113 (stating that in
a one-year period the number of mentally ill
children coming to an emergency room in
Massachusetts rose by 30%).

% See GAO Report, supra note 2, at 19; This Is
Wrong, Parents Shouldn’t Have to Give Up
Custody to Get Mental-health Care for Their
Children, DEs MOINES REG., Apr. 26, 2004, at 8A.
3" See GAO Report, supra note 2, at 19.

32 Jasper & Hunt, supra note 7, at 8A.

% GAO Report, supra note 2, at 19.



public sector programs are generally limited to
indigent families whose income can not
exceed a relatively low amount. Completing
enroliment requirements can itself be a
relatively formidable task. Also, children who
have qualified for Medicaid or SCHIP funded
services at one point can lose their coverage if
their family’s income increases beyond the
maximum permitted for participation in these
programs.* Continuity in mental health care,
which can be vital to successful treatment,
can be lost as families move in and out of
eligibility due to fluctuating income.

Confusion among public officials regarding
state and federal legislation authorizing
mental health services may also result in the
erroneous denial of care or substantial delays
in treatment for children with a mental
illness.® For example, the Katie Beckett
option allows states to provide Medicaid
coverage for children with a mental illness
regardless of family income.*” States
choosing this option provide Medicaid
coverage for children under age 19 if they
meet certain standards for disability, would be
eligible for Medicaid if they were in an
institution, and are receiving medical care at
home that would be provided in an
institution.® However, some public officials

*d. at21.

.

% 1. at 23. See Jasper & Hunt, supra note 7, at
8A (reporting that the two state agencies that
oversee all of the county agencies providing
mental health services for children do not share
information, and as many as five separate
agencies may be in charge of different aspects of
one child’s care).

%7 The “Katie Beckett” option is also known as the
TEFRA 134 option because it was enacted under
section 134 of the Tax Equity and Fiscal
Responsibility Act of 1982 (P.L. 97-248). BAZELON
CENTER FOR MENTAL HEALTH LAW, TEAMING UP:
USING THE IDEA AND MEDICAID TO SECURE
COMPREHENSIVE MENTAL HEALTH SERVICES FOR
CHILDREN AND YOUTH 22, n.13 (Aug. 2003), at
http://www.bazelon.org/issues/children/publications
fteamingup/report.pdf [hereinafter TEAMING UP].

3 GAO Report, supra note 2, at 9. Although family
income is not considered in determining eligibility,
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are still largely unaware of this legislation.*
As a result, families eligible for Medicaid
under this option are often erroneously denied
coverage or forced to endure unnecessary
delays in obtaining treatment for their children.

Similar confusion over eligibility and
erroneous denial of needed treatment are
associated with services guaranteed under
the federal Individuals with Disabilities
Education Act (IDEA).* States receiving
federal funds for education are required to
provide schoolchildren with a disability a “free
appropriate public education.” To meet this
requirement, educational instruction must be
specially designed to meet the unigque needs
of these children, supported by such services
as are necessary to permit the child to benefit
from the instruction.*'

Eligible children include those who have an
emotional or behavioral disorder.*?> Some of
the services provided for children suffering
from an emotional or behavioral disorder
under IDEA include counseling, day
treatment, and residential care.*?

However, these services are limited to those
that will enable a child to benefit from special
education. School districts often use this
restriction as a basis for denying payment for
services such as room-and-board costs for
residential treatment, respite care, and
evening and weekend crisis services.*

School districts also often under-identify,
misidentify, or are slow to identify children with
an emotional or behavioral disorder who
should qualify for services under the IDEA.*

states can require families to contribute to the cost
of the program. /d.

% 1d. at 23.

0 Id. at 20-21, 23.

“ See 20 U.S.C. § 1400(c) (2005).

2 TEAMING UP, supra note 37, at 2.

*Id. at 3.

* Id.

45 BAZELON CENTER FOR MENTAL HEALTH LAW,
FAILING TO QUALIFY: THE FIRST STEP TO FAILURE IN
ScHooL? 3-5 (Jan. 2003), at http://www.bazelon.



One study reported that 46% of families of
children with a serious mental illness believe
that schools resisted identifying children with
serious mental illnesses and only 16% believe
the school system quickly evaluated their
children and placed them in an appropriate
special education class.”® Another study
concluded that schools may be failing to
correctly identify 80% of IDEA-qualified
children with a mental or emotional disorder.*’

In addition to being reluctant to evaluate
children to determine their eligibility because
they will then be required to provide them with
services, school systems often fail to supply
the specialized services they are expected to
provide.*® Often parents must file a lawsuit to
get assistance from the school system.*

If the school district determines that the child
has a behavior problem, not a mental
disorder, the child will be denied needed
education services. Children with emaotional
and behavioral disorders often exhibit
behaviors that disrupt the classroom and
some school officials would rather remove

them from the school than offer them services.

Another reason for under identification is that
school officials are concerned that labeling a
child as mentally ill or emotionally disturbed
will stigmatize the child.*

Further, children with emotional and

behavioral disorders are often misidentified as
having a learning disability. This leads school
systems to provide services and supports that
fail to adequately address the child’s needs."

Children with emotional and behavioral
disorders on average are not identified by
schools until the child is 10 years old. Such

org/issues/ education/publications/failingtoqualify/
failingtoqualify.pdf [hereinafter FAILING TO QUALIFY].
*® NAMI Report, supra note 3, at 11-1.

*” FAILING TO QUALIFY, supra note 45, at 4.

8 GAO Report, supra note 2, at 20-21, 23.

*® NAMI Report, supra note 3, at 11-1 (16% of
families had to file a lawsuit to get assistance).

%% FAILING TO QUALIFY, supra note 45, at 4.

' Id. at 4-5.
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delays have been characterized as “typical,”
even though parents and professionals
recognize these disorders in children at a very
young age, often well before the child starts
school. Effective prevention of mental health
problems depends on early recognition and
provision of services, while delayed
recognition often necessitates placements in
more restrictive settings and less
mainstreaming of the child when identification
does occur.*?

Strain on the Family. Parents of children
with emotional or behavioral disorders must
endure the challenging and oftentimes
overwhelming task of raising and providing
care for their children. There is incalculable
sorrow associated with watching these
children struggle with a mental disorder.

Enormous efforts also must be expended to
respond to their children’s needs. A survey of
family members who have a child with a
serious mental illness found that 59% said
that caring for their children often felt as if it
was pushing them to their breaking point and
70% said their marriages had been severely
stressed by the experience of caring for their
child.*®

In addition, parents often experience a myriad
of emotions while coming to terms with the
knowledge that their child has an emotional or
behavioral disorder. Many parents experience
a profound sense of grief as they come to a
realization that many of the hopes and dreams
they had for their child will go unfulfilled.*

The inability to pinpoint a cause for most
mental illnesses often leaves parents with the
sense that they are responsible for their
child’s mental disorder and failed their child in
some way.®® Indeed, parents seeking help or
services for their children are often told that

2 1d. at 5.

5* NAMI Report, supra note 3, at 13-1.

54 KATHARIN A. KELLER, TAKING CHARGE: A
HANDBOOK FOR PARENTS WHOSE CHILDREN HAVE
EMOTIONAL DISORDERS 5-6 (1994).

*Id. at 6.



the child’s behavior and inability to make
progress are their fault, which adds to their
burden.*® The survey of family members who
have a child with a serious mental illness
determined that 50% of them felt that others
blamed them for their children’s condition.?’

Parents’ task is made even more daunting by
the stigma and shame that all too often
attaches to mental illness and that may
reduce the support systems ordinarily
available to parents.”® The survey of family
members who have a child with a serious
mental illness found that 46% of them felt
shunned by friends and neighbors because of
the illness and most believed that limited
social support reduced their family’s overall
quality of life.>®

Furthermore, parents of children with mental
disorders often instinctively withdraw from
their friends out of fear of what they will think
or say about them or their children.®® In
addition, many parents find it difficult to
engage in normal family activities outside of
the home due to the unpredictable behavioral
manifestations of their child’s mental illness.
Finding babysitters that are equipped to
manage their child’s special needs also poses
a substantial challenge and many parents are
forced to quit or change their jobs and assume
full time care-giving duties.®’

As parents navigate the mental health system,
they also are often inundated with conflicting
diagnoses and advice from mental health
practitioners regarding how to control the
behavioral manifestations of their child’s

% See Cichon, supra note 18, at 40; GAO Report,
supra note 2, at 22.

% NAMI Report, supra note 3, at 13-1.

%8 U.S. DEP’T OF HEALTH AND HUMAN SERVICES,
MENTAL HEALTH: A REPORT OF THE SURGEON
GENERAL 188 (1999), at http://www.surgeon
general.gov/library/mentalheaIth/home.html.

® NAMI Report, supra note 3, at 13-1.
€ KELLER, supra note 54, at 5-6.
® 1d. at 6.

disorder.®? Parents may also experience
anger and frustration as they face what seems
to be an endless array of barriers to obtaining
the mental health care their children require.
These emotions are often exacerbated by the
sense that there is nothing they can do to help
their children wrestle with their emotional or
behavioral disorder.

Parents are not the only ones who feel the
strain of living with a child who has an
emotional or behavioral disorder. The
brothers or sisters of these children with a
mental disorder are also deeply affected by
their sibling’s disorder. They often become
angry or frightened when their sibling lashes
out in a destructive or aggressive manner,
while others feel embarrassed when their
sibling engages in strange or abnormal
behavior or become envious as more and
more of their parents’ attention is diverted to
managing their sibling’s mental illness.®® The
survey of family members discovered that
80% said the experience of having a sibling
with a serious mental illness had been
extremely stressful for the child’s brothers and
sisters, and 64% said they felt they could not
care for their other children as they wanted
because of the caregiving demands required
by the child with the mental disorder.%

Children with emotional or behavioral
disorders that exhibit escalating degrees of
violence may also place at risk the safety of
themselves or family members. Parents are
more inclined to relinquish the custody of
children with a mental disorder who engage in
violent or aggressive behaviors or who are
perceived as posing a threat to themselves or
family members.®®> The GAO study revealed
that 65% of the children whose custody was
relinquished were male and 67% were

®2 Kathleen R. Delaney & Barbara Engels-Scianna,
Parents Perception of Their Child’s Emotional
lliness and Psychiatric Treatment Needs, 9 J.
CHILD & ADOLESCENT PSYCHIATRY 1, 4 (Oct.-Dec.
1996).

8 KELLER, supra note 54, at 8.

 NAMI Report, supra note 3, at 13-1.

% GAO Report, supra note 2, at 15.



between the ages of 13 and 18,% suggesting
that parents are more likely to relinquish
children who are more physically capable of
uncontrollable outbursts (i.e., older, male
children).

Decisions to Relinquish. Parents who are
unable to pay for needed mental health
services for their children, who have been
unable to access needed treatment, or who
are overwhelmed by the emotional impact of
the child’s iliness on the family, may feel they
have no choice but to surrender the custody of
their children so that needed mental heaith
treatment can be provided by a state or local
agency through the child welfare or juvenile
justice systems. lronically, neither of these
systems is well-equipped to care for children
solely because of their mental health needs®’
and these placements may expose the
children to other risks.®®

This relinguishment of custody may be
temporary or permanent in nature. If
relinquishment is permanent, parental rights
will be terminated and the child will be made
available for adoption.

Temporary relinquishment to the child welfare
system is typically initiated pursuant to a

state’s child abuse and neglect statute, which
authorizes a child protective services agency

% d. at 14.

" GAO Report, supra note 2, at 1; Cichon, supra
note 18, at 40, 53 (facilities associated with these
systems are far more restrictive environments than
needed for children with a mental iliness, but
without such facilities some children would not be
able to access any care at all); Swanee Hunt,
Keeping Families Together, SCRIPPS HOWARD
NEWS SERVICE, May 25, 2004 (“[S]urrendering
custody doesn’t guarantee the best care. Chiid
welfare and justice systems are designed for kids
who have been neglected, abused or accused of
crimes, not those with mental-health problems.”).
% THE PRESIDENT'S NEW FREEDOM COMMISSION ON
MENTAL HEALTH, ACHIEVING THE PROMISE:
TRANSFORMING MENTAL HEALTH CARE IN AMERICA
34 (2003) (“when parents cede their rights . . .,
they may also be inadvertently placing their
children at risk for abuse or neglect”).
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(CPS) to receive allegations of abuse or
neglect and investigate these reports. Some
parents have told CPS workers that they
would physically abuse their child in the CPS
workers’ presence to force them to place the
child in their system if they could not get help
for their child any other way.®®

If the allegations are found to have merit, the
agency is expected to work with the parents to
resolve the problems and to commence court
action if the parents are uncooperative. A
juvenile or family court will then hear the
allegations of abuse or neglect and determine
whether the child should be removed from the
home. If the child is removed, the agency
must develop a reunification plan, hold
periodic review hearings, make efforts to
reunify the parents and the child, and, if
reunification is found to not be possible,
terminate parental rights and make the child
available for adoption.”

Alternatively, custody can be temporarily
relinquished as the result of a finding by a
juvenile court judge that a child has committed
a delinquent act or a status offense.
Following such a finding, custody may be
assigned to the juvenile justice system and
the child placed in a juvenile justice facility.
Arrests and juvenile court proceedings are
sometimes initiated by a parent seeking to
obtain the mental health services available
through the juvenile justice system who
reports that the child has committed a violent
or some other form of delinquent act or is
wayward and out-of-control (e.g., truant,
violating curfews).””

Temporary relinquishment may provide
respite and a short-term solution to the
family’s needs. It is unlikely, however, to
remedy long-term needs that are likely to arise

% GAO Report, supra note 2, at 21.

7 Ejizabeth A. Varney, Trading Custody for Care:
Why Parents Are Forced to Choose Between the
Two and Why the Government Must Support the
Keeping Families Together Act, 39 NEW ENG. L.
REv. 755, 766-67 (2005).

™" GAO Report, supra note 2, at 21.



if the child’s mental disorder is extended in
duration or chronic. For example, although
children may receive Medicaid-funded
services while in foster care, they are likely to
lose their access to these services if the family
regains custody and is not Medicaid-eligible.
Similarly, children in juvenile justice
correctional or detention facilities lose
Medicaid eligibility when released from the
facility and their families have to reapply to
resume coverage.’?

In addition, even temporary relinquishment
has its costs. Besides further fragmenting the
bonds between these children and their
families, the placements themselves have
certain risks. A study of family members with
a child with a serious mental illness found that
15% said their child was physically or sexually
abused during their stay in a hospital or
residential treatment center and 13% said
their child was physically or sexually abused
while in jail.”

Parents also complain that they are often
seen as a “nuisance” by the agency that has
assumed custody of the child or treated as if
the placement was the result of their having
abused or neglected their children.”* They
may also be afforded limited visiting privileges
and rarely be consulted about their child’'s
treatment,”® even though they may have
valuable knowledge to share regarding prior
treatment efforts. In general, not only do they
lose physical custody, but they lose the ability
to fulfill their parental roles.™

An Infringement of the Fundamental Right
to Family Integrity and Association?

The United States Supreme Court has held in
a series of rulings that parents have what has
been characterized as a fundamental

 Id. at 21-22.

73 NAMI Report, supra note 3, at 12-1.

74 \iarney, supra note 70, at 756.

™ |d. at 776.

76 Gwen Goodman, Accessing Mental Health Care
for Children: Relinquishing Custody to Save the
Child, 67 ALB. L. REv. 301, 305 (2003).
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constitutional right to “family integrity” or
“family association.””” Because parents are
essentially forced to sacrifice this fundamental
right when they relinquish custody of their
children so they can obtain appropriate mental
health services for their children, class action
lawsuits have been filed on their behalf
asserting that this requirement violates their
constitutional right. A pair of federal court
rulings, however, have rejected this claim.

Joyner v. Dumpson. In a New York case,
plaintiffs, acting on behalf of a class of
approximately 5,000 New York children in
need of special residential services whose
parents could not afford the cost of such out-
of-home treatment, argued that New York law
implicitly required parents to relinquish
custody of their mentally ill children to the
state if they wanted residential treatment for
their children at the state’s expense and that
this infringed their substantive due process
right to family integrity under the Fourteenth
Amendment to the United States
Constitution.”® The plaintiffs asserted that
while New York law did not explicitly require
relinquishment of custody, it had that effect if
parents wanted to access these services.

New York law required that the parents and a
local social services official enter into a
voluntary placement agreement (VPA) that
transferred care and custody of the child from
the parent to an authorized child welfare
agency.”® Parents were allowed to designate
a date in the VPA when the child would be
returned to them, but this could be overridden
by a court order extending the placement.

7 See Santosky v. Kramer, 455 U.S. 745 (1982);
Quilloin v. Walcott, 434 U.S. 246 (1978); Smith v.
Org. of Foster Families for Equality & Reform, 431
U.S. 816 (1977); Stanley v. lllinois, 405 U.S. 645
(1972); Prince v. Massachusetts, 321 U.S. 158
(1944); Pierce v. Society of Sisters, 268 U.S. 510
$1 925); Meyer v. Nebraska, 262 U.S. 390 (1923).
8 Joyner v. Dumpson, 712 F.2d 770, 771-72 (2d
Cir. 1983).
™ Id. at 773. If the agency expected that the child
would remain in its custody for more than 30 days,
judicial approval of the VPA was required. /d.



Also, although parents could request an early
return of their child, the agency to which the
child was relinquished was empowered to
reject this request, subject to judicial review.

A federal district court ruled that requiring
parents who wished to obtain state-subsidized
residential mental health treatment for their
children to transfer temporary custody of their
children to the state was unconstitutional.®
The Second Circuit of the U.S. Court of
Appeals reversed this ruling.®'

The Second Circuit empioyed a three-step
substantive due process analysis to address
the plaintiffs’ claim that this law infringed upon
the fundamental right to family integrity. As a
first step, the court acknowledged that there is
a fundamental, constitutionally-protected right
to family integrity under the Fourteenth
Amendment.®?

The second step of this analysis required the
court to determine whether the state action
significantly infringed this fundamental right.
The court determined that the transfer of
custody did not deprive the parents of all
rights to “rear” their children and thus did not
result in a wholesale relinquishment of their
fundamental right. The court noted that
although the parents relinquished day-to-day
supervision of their children, they had not
surrendered permanent custody and they had
not only the right but the obligation to visit the
child and to plan for the child’s future.
Further, the agency was obligated to apprise
the parents of their continuing rights and
obligations with respect to “rearing” the child.®

In addition, the court stressed that the
purpose of this system was not to infringe
upon or deprive parents of their right to rear
their child but to keep the natural family
together. The court cited the agency’s

% Joyner v. Dumpson, 533 F. Supp. 233 (S.D.N.Y.
1982).

8! Joyner v. Dumpson, 712 F.2d 770, 772 (2d Cir.
1983).

8 4. at 777-78.

8 Id. at 778-79.
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obligation before accepting custody to
determine whether less disruptive needed
services could be provided, including “day
services;” responsibility to initiate a visitation
plan, with the state required to provide
transportation or other assistance to enable
the parent to make the visits; and inability to
limit or terminate visitation rights without an
amendment of the VPA or a court order.%

Finally, the court stressed the voluntary nature
of this relinquishment and stated that parents
who want their children to enjoy the benefits of
a voluntary state-subsidized program do not
retain a right to dictate how the service should
be administered. As a result, the state was
not obligated to consult and satisfy the
individual concerns of each recipient of the
service. The court noted the U.S. Supreme
Court has established that indigent persons
do not have a constitutional entitlement to
subsidized welfare programs and that any
severing of family ties here was the result of
the parents’ actions, not those of the state.®®

The third step of this analysis was to examine
whether the state’s interest justified the
infringement. Because the court concluded
that a significant infringement had not
occurred, it did not address this question.

The Second Circuit did leave an opening for
the plaintiffs. Although it found the program
did not violate the constitution on its face, the
program could be found to infringe the
parents’ due process rights if they could
establish that it was administered in an
inappropriate manner. Such a ruling could be
based on a finding that the agency (1) unduly
refused to return children to their parents, (2)
in constructing the VPA did not allow parents
to negotiate important issues such as the
return of the child and the child’s placement
and treatment, (3) retained ultimate decision-
making power as to the child’s placement,
medical care, and rehabilitative treatment, and
(4) strictly controlled visitation thereby
isolating the child and straining familial bonds.

8 1d. at 778-80.
% I, at 780-81.



The court remanded the case to the lower
court for a trial on these possible issues.®

Collins ex rel. Collins v. Hamilton. A
second ruling that rejected the argument that
parents’ constitutional rights were violated by
having to give up custody of their children to
receive mental health services from the state
was issued some 19 years later by an Indiana
federal district court.” This court applied
essentially the same analytical scheme
employed by the Second Circuit in Joyner and
reached much the same resulit.

One of the named plaintiffs in this class action
lawsuit was hospitalized four times over a six-
month period due to violent behavior at the
age of five. He was diagnosed with Bipolar
Disorder, Oppositional Defiant Disorder,
Organic Personality Syndrome, and Attention
Deficit Hyperactivity Disorder, and was born
addicted to Vicoden, a pain medication. The
child had been living with his grandmother,
who had become his adoptive mother.®

The hospital where the child was receiving
acute care informed his grandmother that
Medicaid would no longer pay for the services
they were providing to the child and she would
have to take him to her home. However, the
hospital also recommended that she contact
the local CPS agency for assistance in finding
a placement for him.*

The CPS agency required the grandmother to
complete documents indicating that the child
shouid be designated a Child in Need of
Services (CHINS) and subsequently be made
a ward of a local child welfare agency to
obtain Medicaid coverage for necessary
mental health services. Shortly thereafter a
juvenile court judge found that the child was a
CHINS and made him a ward of the state due
to his grandmother’s inability to care for him
given his mental health disabilities. Once the

% 1d. at 782-83.

87 Collins ex rel. Collins v. Hamilton, 231 F. Supp.
2d 840 (S.D. Ind. 2002).

% 10, at 843-44.

% Id. at 844.
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child became a ward of the state, he was sent
to a residential treatment program in
Wisconsin, apparently because there was no
long-term residential psychiatric treatment
facility that provided Medicaid coverage for
children in Indiana.®

A few months later he was returned to his
grandmother’s home for a trial period, but
while there the only services he could receive
were designed to assist in the placement
transition, not to treat his mental disorders. At
his grandmother’s home, he suffered from
severe violent behavioral problems, such as
physical abuse of the household dog and
threats to bring guns to his kindergarten class.
He was temporarily placed in a psychiatric
hospital, and then returned to the Wisconsin
residential treatment program, where he was
still residing at the time of the lawsuit.”’

The plaintiffs argued that their constitutional
right to family association under the
Fourteenth Amendment was violated by the
state’s requirement that children be made
wards of the state via a CHINS action to
obtain payment for necessary residential
placement for children with a mental iliness.

Using the same three-part test employed by
the Second Circuit in Joyner, the federal
district court first agreed that the right to family
association is a fundamental constitutional
right. However, it noted that there were seven
dispositional alternatives available for a child
found to be in need of services and only one
of them involved making the child a ward of
the state and none of them required that
parental rights be terminated. Citing Joyner,
the court concluded that this type of voluntary
transfer did not deprive parents of the rights to

% 10, Although the plaintiffs were unsuccessful in
pursuing their constitutional claim, the court
ultimately ruled that Indiana’s failure to provide
long-term residential treatment to Medicaid-eligible
children for whom a required screening found such
placement medically necessary violated the federal
Medicaid Act and ordered these services be

rovided them. /d. at 846-49.

' Id. at 844-45.



“rear” their children. The court added, like
Joyner, that the statutory scheme governing
the choice of CHINS' dispositions was
focused on minimizing the intrusion into family
autonomy and family life and dictated that
parents have a reasonable opportunity to
participate in whatever disposition was
chosen.*

Promising Interventions

Although these lawsuits were unsuccessful in
establishing a constitutional claim,®® the plight
of these parents has led legislators across the
country to introduce a number of bills to
provide better means for them to access
needed services for their children.

Federal Legislation. A number of federal
legislative initiatives have sought to (1) help
address parents’ inability to use their health
insurance coverage to finance needed
treatment for children suffering from an
emotional or behavioral disorder or (2) expand
their ability to access public sector programs.
Perhaps reflecting Congressional reluctance
to expand federal obligations to fund this
relatively expensive treatment, the former has
thus far been the primary legislation enacted.

Because there is little evidence that this
approach has alleviated the factors that have
led parents to relinquish custody of their
children to obtain needed mental health
treatment and because attention continues to
be focused on this problem, there is some

%2 |d. at 850-51.

% Parents and their children can still pursue judicial
claims that they should be able to access needed
services without relinquishing custody as a matter
of federal or state statutory right. For example, a
federal claim could be filed pursuant to IDEA,
Medicaid, or the Americans with Disabilities Act.
There may also be a right as a matter of state law.
For a Virginia example, see Fauguier County Dep't
of Soc. Servs. v. Robinson, 455 S.E.2d 734 (Va.
Ct. App. 1995). For a discussion of how to pursue
these claims, see BAZELON CENTER, LITIGATION
STRATEGIES TO PREVENT CUSTODY LITIGATION, at
http://www.bazelon.org/issues/children/custody/
litigation.htm (last visited July 10, 2005).
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indication that support may be growing in
Congress to expand parents’ ability to access
relevant public sector programs. At the same
time, neither of these approaches will directly
help to address the paucity of services
available to address these children’s mental
health needs and the fragmented nature of the
related service delivery system, although
arguably greater funds for these services will
encourage more mental health practitioners
and facilities to provide such services.

Mental Health Parity Act. In 1996, Congress
sought to alleviate the profound inequalities in
insurance coverage for mental disorders by
implementing the Mental Health Parity Act
(MHPA).** One of the goals of the MPHA was
to assist parents of children with emotional
and behavioral disorders by requiring that
group health plans employ the same
aggregate lifetime and annual dollar limits for
mental health benefits as for medical and
surgical benefits.*®

While the MHPA was intended to relieve the
pressing financial needs of parents of children
with emotional and behavioral disorders, in
practice it has fallen far short of its goal
because of permitted exceptions that reduce
its overall impact. For example, the MHPA did
not apply to individual insurance plans or
plans provided by employers with 50 or fewer
employees. The MHPA allowed employers
that were encompassed to refuse to offer
mental health benefits altogether if they chose
to do so. If employers decided to provide
mental health benefits, they could define
covered conditions and associated benefits as
they liked and exclude entirely certain
categories of mental iliness from coverage.
Substance abuse and chemical dependency
benefits were explicitly exempt.*®

% Mental Health Parity Act of 1996, Pub. L. No.
104-204, §§ 701-03, 110 Stat. 2944-50 (1996)
(codified at 29 U.S.C. § 1185a and 45 U.S.C. §
300gg-5). See also Beth Mellen Harrison, Recent
Development: Mental Health Parity, 39 HARV. J. ON
LEGIS. 255 (2002).

9 Harrison, supra note 94, at 256.

% Id. at 258-59.



There were also no restrictions on the co-
payments or deductibles that a plan could
impose when an employee obtained mental
health services. Furthermore, plans could
limit without restriction the number of covered
outpatient visits or inpatient days. Finally,
employers could apply for an exemption if
they could demonstrate that compliance with
the MHPA would increase their overall group
health plan costs by at least 1%.%’

The law became effective on January 1, 1998,
but was scheduled to expire on September
30, 2001.*® The MHPA has thus far been
renewed since then on a yearly basis, but it
has provided limited relief to parents who find
that their health insurance plans fail to
adequately cover the extensive costs
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