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I am truly honored to welcome you today to
this conference that is sponsored by the
Supreme Court of Virginia and the Virginia
State Bar.

When | began my tenure as Chief Justice, one

of my most important priorities was to reform
Virginia’s mental health laws and judicial
processes that relate to the mental health
laws. Many have raised the questions: Why
does the Chief Justice care about this issue?
Why is this issue important to Virginia’s
judiciary? Why does the Supreme Court of
Virginia care about this issue? | care. The
courts care. You care, and we care because
we are committed to improving the quality of
mental health services provided to those
Virginians who are least able to care for and
help themselves.

We are also committed to an outstanding
judicial process that is fair and impartial and
that respects the rights of people who are
subject to Virginia’s involuntary civil
commitment process. | believe that all

persons and all institutions that are involved in

Virginia’s mental health system — mental
health practitioners, law enforcement
personnel, including sheriffs (who are
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extremely important in this process), judges,
attorneys, magistrates, special justices,
patients, patients’ families and friends — must
always exhibit attitudes of care. We must
care that we provide the appropriate mental
health services to those in need; care that we
have the available resources to help mental
health patients, including sufficient patient
beds; care that persons are afforded mental

* Edited introductory remarks presented on December 9, 2005, in Richmond, Virginia, at a conference on
“Reforming the Involuntary Commitment Process: A Multidisciplinary Effort” sponsored by the Virginia
State Bar at the behest of Virginia Chief Justice Leroy Rountree Hassell, Sr.



health treatment as opposed to unwarranted
imprisonment; care for society's public safety
needs; care for each individual who has
mental health issues; and care that we always
exhibit dignity and respect for those persons
who have mental ilinesses.

As we all know, the solutions to the problems
that confront Virginia’s mental health system
and legal processes are complex and subject
to great debate. Today’s conference is the
beginning of a journey that | am confident will
culminate in reforms to Virginia’s mental
health laws and reforms to Virginia’s civil
commitment process.
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Reforming Civil Commitment:
Serving Consumers’ Needs
While Protecting Their Rights'

By Richard J. Bonnie?
Preface

| am pleased to be here and to share the
podium with the Chief Justice. For many
years | have studied the laws that affect
people with mental illness and have many
thoughts about what these laws should look
like. But ! have been asked to be here for a
specific reason—to sound the keynote and to
set the tone for today’s conference on
“Reforming the Involuntary Commitment
Process” in the Commonwealth of Virginia.

So it is best to begin with the unvarnished
truth—the involuntary commitment process in
Virginia does need to be reformed. Many of
you were among the 300 participants in this
process who completed questionnaires
recently sent out by the Chief Justice seeking
your opinions on the current practice of civil
commitment in the Commonwealth. These
responses reveal a great deal of
dissatisfaction with this practice across a
broad range of issues.®

What is most striking are the responses to a
question that asked what you would do if you
could “fix just one thing.” Many of you refused
to play by the rules, saying that there are so

! Edited remarks from the Keynote Address
presented on December 9, 2005, in Richmond,
Virginia, at a conference on “Reforming the
Involuntary Commitment Process: A
Multidisciplinary Effort” sponsored by the Virginia
State Bar at the behest of Virginia Chief Justice
Leroy Rountree Hassell, Sr.

2| L'B.: John S. Battle Professor of Law,
University of Virginia School of Law; Director,
Institute of Law, Psychiatry and Public Policy,
University of Virginia.

% Responses to this questionnaire are on file with
Patricia A. Sliger, Executive Assistant, Virginia
State Bar Association, 707 E. Main St., Suite 1500,
Richmond, Virginia 23219-2800, (804) 775-0500.

many things that need to be fixed that you
could not pick out only one thing. Moreover,
the scope of the challenge we face is shown
by the fact that you picked many different
things. But to sum up your responses in three
phrases, you want more beds, higher fees,
and fewer handcuffs. Other sources of
dissatisfaction are the lack of less restrictive
alternatives to hospitalization, the absence of
adequate mechanisms to implement
mandatory outpatient treatment, the
unrealistic nature of current statutory time
requirements, and a failure to provide a
meaningful opportunity to appeal.

We have an historic opportunity to set in
motion the engine of reform for a part of the
mental health code long overdue for change.
It has been more than twenty years since the
last time legislative attention was focused on
this topic. | remember it well because | still
bear the scars of battle from that failed
initiative. Perhaps | ought to say a few words
about this history.

Prior Efforts at Reform

The story begins in 1982 when three separate
activities converged. The most important
development was the appointment of a Joint
Subcommittee of the General Assembly to
study the commitment process. This
legislative initiative was stimulated and
chaired by a young Delegate from Arlington,
Warren Stambaugh, who observed and
participated as counsel in a number of
commitment hearings. He felt that the
process needed to be fixed.

A second strand was the interest of the State
Human Rights Committee (SHRC), which |
then chaired. Responding to complaints
about civil commitment in Virginia, the SHRC
appointed several task forces to look at the
commitment process, including an
examination of particular concerns associated
with the involuntary hospitalization of children,
people with substance abuse disorders, and
long-term patients in state facilities.



The third thread was research conducted by
the Institute of Law, Psychiatry and Public
Policy (ILPPP). We had conducted a study
involving systematic observations of about
200 commitment hearings across several
Virginia jurisdictions. The data showed that
most hearings took only a few minutes, with
very little participation by the person for whom
involuntary hospitalization was sought, or
even by the attorney appointed to represent
the person. There were also distinct
variations in attitude and practice among the
special justices conducting these hearings,
ranging from solicitous concern to apparent
indifference.

Following a conference featuring the ILPPP’s
research findings, the SHRC and the Joint
Subcommittee held a joint meeting in
Charlottesville in the summer of 1982 and
took the first step in what became a two-year
process of consensus-building in the drafting
and re-drafting of legislation. After several
false starts, the proposed legislation passed
the Virginia House of Delegates, unanimously
as | recall, but eventually failed in the Virginia
Senate by one vote in 1984.

Current Environment

Here we are, more than twenty years later,
with many of the same complaints: a lack of
due process, a lack of clarity in the statutory
requirements, and a lack of uniformity in the
interpretation and application of these
requirements. The result is great variation in
the implementation of civil commitment, not
only across jurisdictions but even within a
given jurisdiction. And some problems have
gotten worse, such as a shortage of beds for
evaluation and temporary detention, as well
as for involuntary admissions.* This shortage

4 Under existing Virginia law, an individual can be
detained (1) pursuant to an emergency custody
order (ECO) for a maximum of four hours for an
assessment of that person‘s need for
hospitalization or treatment (Va. Code § 37.2-808
(2006)), (2) pursuant to a temporary detention
order (TCO) for a maximum of forty-eight hours
(not inclusive of weekends or legal holidays) (Va.

of beds, as well as the layered evaluation and
detention sequence, have also increased the
demands on sheriffs and other law
enforcement officers charged with transporting
individuals subject to civil commitment.

| invite you to take a look at the survey results;
they are quite sobering. What they clearly
show is that reforming involuntary
hospitalization is a complicated assignment.
The structure and practice of involuntary
commitment cannot be understood or
designed in isolation. It must always be
viewed in the context of the services that are
available in the mental health system.

On the one hand, an effective and accessible
services system—with suitably intensive
services in the community for people in
crisis—can reduce the need for involuntary
commitment. On the other hand, a weak
system with many service gaps leads to more
commitments. It also causes distortions in an
already strained services system. For
example, people who might have participated
voluntarily if an adequate crisis intervention
system had been available may have
deteriorated to the point where there is no
alternative to commitment. These service
gaps also lead, inevitably, to more criminal
arrests, as the jails become the overload valve
for a system in distress.

In short, we should look at civil commitment
reform not as a simple task of “fixing” a fairly
arcane chapter of Title 37.2 of the Code of
Virginia, but rather as a component of a larger
vision for improving mental health services in
Virginia, both public and private.

The Vision
So what is that vision?
In part, it is a vision that has remained

unfulfiled for thirty years, namely, shifting the
locus of mental health services from large

Code § 37.2-809 (2006)), and (3) pursuant to an
involuntary admission order for a maximum of 180
days (Va. Code § 37.2-817 (2006)).



state institutions to communities where a full
array of service modalities is available in a
timely manner to people who need them.
Such an approach minimizes the disruption to
the lives of the persons to whom these
services are being provided, as well as to their
families and loved ones. At the same time,
high-quality, short-term residential services in
down-sized and modernized state-operated
facilities should be in place to assist those
individuals for whom community services have
proven ineffective.

Governor Warner’s proposed budget for the
upcoming biennium would constitute a great
leap forward in this direction.® Our first
assignment should be to help Commissioner
Reinhard persuade the General Assembly to
make these long-overdue investments in
mental health services.®

Moving from the general need to enhance the
mental health system to focusing on civil
commitment reform per se, | would sketch a
three-part vision: (1) close the service gaps,
especially for people in crisis; (2) facilitate
voluntary engagement to the maximum
possible extent; and (3) when coercion is
necessary, do it with a genuine commitment to
due process. Let me elaborate.

It Should Be Easier for People in Crisis
to Get Access to the Mental Health
Services They Need

Individuals experiencing a mental health crisis
should receive effective services in the least

® The announcement by Gov. Mark H. Warner of
his proposed budget and mental health
restructuring can be found at http://www.governor.
virginia.gov/Press_PoIicy/EventsandSpeecheS/
2005/BudgetSpeech-Dec05.htm#9. On January
14, 2006, Timothy M. Kaine succeeded Gov.
Warner as the new Governor of Virginia.

6 A description of how Gov. Warner’s proposal
would be implemented, as provided by James S.
Reinhard, M.D., Commissioner of the Department
of Mental Health, Mental Retardation, and
Substance Abuse Services, can be found at
http://www.dmhmrsas.virginia.gov/PressReIeases/
admPR-CommissionerBudgetMessage.htm.

restrictive and least costly setting when that
will satisfy their needs, but they should also be
able to access care in a more intensive setting
when that is what is needed.

We now have many gaps in the system,
including a shortage of inpatient beds in many
communities and waiting lists in state facilities.
As recently pointed out by inspector General
Jim Stewart in an excellent report on the
Emergency Services Programs of Virginia’s
Community Services Boards (CSBs),” we also
have large gaps in the continuum of
community services, especially intensive crisis
intervention services. Ideally we would be
able to plug all these gaps, but—even under
the most optimistic scenario—funding will not
be adequate to do all these things. We will
need to set priorities. Three specific goals
should guide us in setting these priorities.

¢ We must continue to build community
capacity to provide intensive crisis intervention
services.® Filling this gap will relieve some of
the pressure on the civil commitment system.

« We must end unnecessary criminalization of
people with mental illness. People in mental
health crises should have access to services
of appropriate intensity. Keeping people with
a mental illness out of jail will undoubtedly
increase pressure on state mental health
facilities, but the diversion of people with a
serious mental illness from our jails is a moral
imperative.

e Whenever a person with mental illness
needs to be taken into protective custody for
evaluation or treatment, secure transportation
should be provided in emergency services
vehicles with an appropriate capacity for
restraint, not in police cars where shackles
and handcuffs may be mandated. This

7 JAMES W. STEWART, 1ll, OFFICE OF THE INSPECTOR
GENERAL FOR MENTAL HEALTH, MENTAL
RETARDATION AND SUBSTANCE ABUSE SERVICES,
REVIEW OF THE VIRGINIA COMMUNITY SERVICES
BOARD EMERGENCY SERVICES PROGRAMS (Report
#123-05) (Aug. 2005).

8 Seeid.



transition will take time and money, but we
should not shy away from it.

When the process of involuntary commitment
is initiated, it is the government’s responsibility
to ensure that there is a suitable facility for
evaluation and treatment within a reasonable
distance from the individual's home. If there
are insufficient “willing facilities,” appropriate
incentives should be offered to induce their
participation. Ultimately the responsibility to
make suitable arrangements with CSBs and
private facilities for needed services should lie
with Virginia’s Commissioner of Mental
Health, Mental Retardation and Substance
Abuse Services.

The System Should Encourage
and Facilitate Voluntary Engagement
During a Mental Health Crisis
or While the Individual’s Condition
Is Deteriorating Rather Than Waiting Until
Individuals Reach Committable Status
or Find Themselves in Jail

This point is closely linked to the first one.
Making high-quality services accessible to
people in need, and thereby attracting or
pulling them into services they want, reduces
the occasions for pushing them into unwanted
services. Today, unfortunately, too many
people who seek care are unable to get it
voluntarily in either the private or public
systems.

Let me say a word about voluntary
hospitalization in this context. By embracing
dangerousness as the sole clinical indication
justifying hospitalization, managed care plans,
especially when their plans do not cover
intensive crisis stabilization services, have
been too restrictive in approving admission.

| stand to be corrected if | am wrong, but |
understand state facilities have followed suit.

| think this is a mistake. When clinically
indicated, intensive stabilization services
should be available to people in crisis, even in
the absence of dangerous behavior or threats.
Similarly, voluntary hospitalization should be
available if no other suitable stabilization

modality is available. The failure of private
plans or Medicaid to cover intensive
stabilization interventions while restricting
hospitalization is not good care and tends to
delay needed interventions when individuals
are most likely to accept them. The result of
such a truncated services system is to
increase the use of involuntary commitment,
and to necessitate its use at a later time when
it has become more difficult to provide needed
care and treatment. To address this failure, it
may be necessary to mandate increased
mental health benefits and to enhance needed
Medicaid waivers.

When Individuals in Crisis Do Refuse
Treatment, They Are Entitled to a Fair,
Respectful, and Impartial Review Process
Before Involuntary Commitment
Can Be Ordered

This was and continues to be one of the
genuine weaknesses of the commitment
process in Virginia. One sometimes hears of
cases in which the individual for whom
commitment is sought reports that the judge
never made eye contact with the person. The
fees for attorneys, judges, and independent
evaluators should be raised so that a lack of
fees can not be cited as a rationale for failing
to devote the proper time and attention to
these proceedings.

At the time a temporary detention order (TDO)
is executed, the person for whom commitment
is sought should be given notice of the
hearing and counsel should be appointed.
The attorney should actually interview the
person and carry out the other investigative
and adjudicative responsibilities specified in
the Virginia Code.’ The hearing itself should

® See VA. CODE § 37.2-814(E) (2006) (“To the
extent possible, during or before the commitment
hearing, the attorney . . . shall interview his client,
the petitioner, the examiner . . ., the community
services board or behavioral health authority staff,
and any other material witnesses. He also shall
examine all relevant diagnostic and other reports,
present evidence and witnesses, if any, on his _
client's behalf, and otherwise actively represent his
client in the proceedings.”).



be conducted with genuine respect for the
person’s dignity and his or her right to be
heard, the most fundamental requisites of due
process.

Some will say that the trappings of due
process in this context are a charade. For
example, one of the lawyers filling out the
Chief Justice’s questionnaire observed that
many of the persons who are the focus of
these hearings are so disordered that they
lack the capacity to participate meaningfully in
the proceedings. That may be true of some,
but is not true of most. Plus, these persons
will know whether they have been treated with
dignity and respect, and whether the judge
and the lawyer paid attention to them. In fact,
when the MacArthur Research Network on
Mental Health and the Law studied the
outcomes of 1000 acute admissions in various
sites across the country almost a decade ago,
we found that one of the strongest predictors
of whether patients perceived that they had
been coerced into a mental health facility was
whether they felt that (1) they had been
treated fairly during the hospital admission
process and (2) the participating psychiatrists
and judges had cared about hearing their side
of the story.™

Along the same line, some of the respondents
to the Chief Justice’s questionnaire said that
the lawyer’s role should be to represent the
best interests of the person for whom civil
commitment is sought, as a guardian ad litem,
rather than advocating on behalf of that
person’s declared wishes, as the Virginia
Code prescribes.” Even if permitted by law,
taking this approach would be a mistake.
Providing due process is in the person’s best
interests. The testifying clinicians can
describe why intervening best promotes the
interests of the person, and the judge or

10 MACARTHUR RESEARCH NETWORK ON MENTAL
HEALTH AND THE LAw, THE MACARTHUR COERCION
STuDY (May 2004),
http://www.macarthur.virginia.edu/coercion.html.

" See VA. CODE § 37.2-814(E) (2008) (“The role of
the attorney shall be to represent the wishes of his
client, to the extent possible.”).

special justice has the responsibility for
achieving the beneficent purposes of civil
commitment (within the contours of the
statutory criteria). The lawyer’s role is to
assure that the person’s voice has been
heard. Protecting that person’s rights also
serves the person’s needs and is a
responsibility to which the attorney should
remain faithful.

Another objection to genuine due process is
that it costs money. It was the price tag that
doomed commitment reform in 1984. Here is
where the rubber meets the road. If we are
going to honor the constitutional demand for
due process articulated by the United States
Supreme Court in Addington v. Texas in
1979," we have to pay for it. As the reform
process moves forward, it will be important to
specify the costs and make the necessary
financial projections.

| want to take a small detour here. | earlier
noted the state’s obligation to meet the needs
of individuals with a mental illness by
establishing and supporting an adequate
system of mental health services. My
immediately preceding comments have
focused on respecting the rights of individuals
for whom civil commitment is sought. Some of
you may wonder whether it is really possible
to do both. It is often said that there is a basic
tension in mental health law between
beneficence and autonomy, or, in this case,
between serving the needs of individuals in a
mental health crisis and respecting these
individuals’ rights. Err too far in the direction
of serving the person’s mental health needs
and one runs the risk of denigrating his or her
prerogative to shape his or her own life,
including making his or her own choices about
mental health treatment. Err too far in the
other direction by honoring the person’s right
to be left alone, and one takes the risk that the
person will “die with their rights on.”

| readily concede that such a conflict cannot
always be avoided, but one lesson that | have
learned during thirty years in this field is that

2441 U.S. 418.



civil commitment is not a zero sum game.
Again, protecting the person'’s right to be
heard is not incompatible with serving the
person’s needs. The overwhelming majority
of consumers of mental health services
understand and accept the need for
hospitalization in a crisis, even over their
objection, as long as (1) the care is of high
quality, (2) treatment choices are guided, to
the maximum possible extent, by their
previously expressed preferences, and (3)
their residual capacity for making their own
decisions is respected. For similar reasons,
this respect for the individual should also carry
over into the hospital environment.

Possible Proposed Changes
to the Virginia Code

| now want to start the conversation that will
be continued in the coming months about
specific changes to the Code that should be
considered as we move forward. The
changes we make should be designed to
enhance access to needed treatment,
including hospitalization, while reducing
unnecessary restraint and stigmatization and
strengthening due process protections for
individuals for whom involuntary
hospitalization is sought. In other words,
these changes are attentive to “needs” as well
as “rights.” | have already mentioned a
number of ideas in sketching the vision that
should inspire civil commitment reform. | will
now add some other ideas to the list.

(1) Let me start with a symbolic suggestion.
As part of the effort to de-stigmatize and
decriminalize mental health treatment, |
suggest that we eliminate the word “detention”
from the vocabulary of civil commitment. All
restrictions should be regarded as protective
custody, not detention. Although | will not try
to invent a new vocabulary here, the initial two
orders in the Virginia civil commitment scheme
might be called, in sequence, the temporary
evaluation order and the emergency custody
order.

(2) People who are seriously mentally il
should not be in jails and prisons. |

understand that a number of advisory groups
are recommending that the provisions for the
involuntary hospitalization of prison inmates™
be expanded to permit emergency evaluation
and custody pursuant to an ECO/TDO, that
the criteria for the involuntary hospitalization
of prison inmates be applied as they are for all
other persons in need of involuntary
admission, and that the fact that the inmate is
currently in custody in a secure environment
should not be taken into account in
determining whether the inmate needs
hospitalization. | agree wholeheartedly with
these recommendations.

(3) It seems that everyone agrees that the
four-hour maximum for an ECO is too short.
Perhaps we should lengthen the time for an
evaluation under an ECO to six hours, or
allow one renewal of an initial four-hour order
for good cause, which would include a need
for additional time to (a) obtain a medical
evaluation, (b) identify a suitable facility for
placement pursuant to a TDO, or (¢) transport
the person to the TDO facility.

(4) One important question about the current
process is whether the forty-eight hours
(exclusive of weekends and legal holidays)
now allowed for the evaluations conducted in
conjunction with a TDO is the right amount.
Some of the survey respondents suggested
that the time be shortened in order to expedite
judicial review of the basis for involuntary
hospitalization. However, many more
respondents, and many other people with
whom | have spoken, believe that the
evaluation process should be lengthened
rather than shortened. Why forty-eight hours?
What is the right length of time?

| realize that increasing the TDO period has
fiscal implications, which | want to put to one
side for a moment. There are two arguments
for a longer evaluation period before a
commitment hearing is held. The first is that
more time will permit a more thorough
evaluation, not only by the attending clinician,

'3 See VA. CODE § 53.1-40.2 (2006).



but also by the “independent evaluator,”™
thereby aliowing a more reliable decision to be
made regarding the person’s need for
commitment, both by the clinicians and by the
judge at the hearing. The second argument is
that allowing more time would most likely lead
to fewer hearings and fewer commitments.
Individuals would have more time to become
sufficiently stabilized during the evaluation
process to allow them to be discharged prior
to a hearing. Additionally, during this
extended period more individuals will accept
voluntary hospitalization, also dispensing with
the need for a hearing. The longer the
evaluation period, the greater the likelihood
these outcomes will occur.

| do not want to devalue the person’s right to
an expeditious hearing, but the Constitution
does not require a hearing in forty-eight hours.
Virginia’s process is much more expedited
than it is in most states. So | would like to put
on the table the possibility of allowing the
evaluation period for a TDO to extend for up
to four days.

Full disclosure is in order at this point. | made
a similar suggestion in 1982 when we were
beginning the reform effort the last time
around, and | had not studied the possible
cost implications. However, | would like to
raise this issue once again. When the costs
are calculated, the accounting should take into
account (1) the reduced number of
commitment hearings that will result and (2)
the possibility that the length of subsequent
hospital stays will be reduced, with an
associated decrease in overall hospitalization
costs.

One complicating factor may be that the costs
associated with extending the TDO evaluation
period may fall disproportionately on the
locale or the facility where the evaluation is

" Prior to the involuntary commitment hearing, the
person for whom hospitalization is sought must be
examined by a licensed and qualified psychiatrist
or psychologist, or, if not available, by a licensed
and qualified mental health professional. VA. CODE
§ 37.2-815 (2006).

taking place. For an indigent individual, the
cost of care during this period may be the
responsibility of the locale or the facility where
the individual is hospitalized. In contrast, the
cost of care during involuntary admission for
such individuals may be the responsibility of
the state. Involuntary admissions may be
decreased by lengthening the TDO evaluation
period, thereby saving the state money, but
with an increase in the financial burden placed
on the locale or facility. If this time period is
extended, it may be necessary for the state to
assume responsibility for the proportional
increase in costs that occur, recognizing that it
will incur a net financial savings by decreasing
the overall length of time the person is
involuntarily hospitalized.

(5) We also need to take a look at the various
screening and gatekeeper functions that are
served by the attending clinician, the
“prescreener,”’® and the independent
evaluator in light of the goals of the
commitment process, and consideration given
to the incentives that now exist for them to
either favor or oppose commitment in general.
For example, a prescreener may feel an
obligation to help a state facility manage its
census by applying civil commitment criteria in
a narrow manner to limit the number of
involuntary admissions, while an attending
clinician may be applying the criteria in a less
restrictive manner — perhaps due to worries
that the patient is too ill to be released or
perhaps due to a desire to move the patient to
a state hospital (if a bed is available there).

| do not believe the commitment criteria
should constitute a “moving target.”
Ultimately, however, it is the responsibility of
the judge or special justice to hear the full
range of evidence and to resolve what may be
a relatively few number of cases where
conflicting recommendations are generated.
Because such pressures or biases may exist,
none of the reports generated should be

'3 Prior to the involuntary commitment hearing, a
preadmission screening report from a community
services board or behavioral health authority must
be generated. VA. CODE § 37.2-816 (2006).



binding or outcome determinative. For
example, a prescreener’s determination that
commitment is not warranted should not
preclude a commitment hearing when the
attending physician or the independent
evaluator thinks commitment is warranted.
Neither the prescreener nor the independent
evaluator should be regarded as gatekeepers
with veto power.

(6) Where should hearings be held? Although
most are held at the facility where the person
for whom commitment is sought is in custody,
some are held in courtrooms at the local
courthouse. Perhaps local variation should be
permitted, and the matter studied. However,
my view is that the additional transportation
required for courthouse hearings is costly and
clinically undesirable. The fees for the judges
and lawyers involved, however, should be
increased in part to offset the costs and
inconvenience they incur in the “circuit riding”
that is necessitated as they attend hearings at
facilities. At the same time, judges and
lawyers should remain mindful of their duty to
maintain their independence when facility-
based hearings are held.

(7) | do not envision major changes in the
commitment criteria. However, | do want to
put one idea on the table. Perhaps the
“imminence” requirement should be removed
from the criteria for emergency custody,®
temporary detention,’” and involuntary
admission.’® Only a handful of states are so

'S Before an emergency custody order can be
issued under existing law, a magistrate must have
probable cause to believe the person “presents an
imminent danger to himself or others as a result of
mental illness or is so seriously mentally ill as to be
substantially unable to care for himself.” VA. CODE
$737.2-808(A) (2006).

Before temporary detention can be ordered
under existing law, a magistrate must find that the
person “presents an imminent danger to himself or
others as a result of mental illness or is so
seriously mentally ill as to be substantially unable
to care for himself.” VA. CODE § 37.2-809(B)
42006).

® Before involuntary admission can be ordered
under existing law, the judge or special justice

10

restrictive, and the meaning of this term
seems to be a significant source of confusion
and inconsistency around the Commonwealth.
One possible formulation is that the person
must present a significant risk of causing
serous injury to himself or others in the near
future.

(8) With enhancements in medical treatment,
long-term hospitalization is infrequently
needed these days. | suggest that we reduce
the length of involuntary admission orders to
thirty days. Even if the period of time
associated with a TDO is extended, the
opportunity for evaluation and observation
prior to an involuntary admission hearing is
limited. By reducing the length of involuntary
admission orders, an opportunity is provided
for a prompt re-examination of the initial order.
In the rare cases when extended involuntary
hospitalization is needed, a genuinely
adversarial hearing should be afforded with a
meaningful opportunity for appeal.

(9) Mandatory outpatient treatment in
appropriate cases should be made a real
option in Virginia.’ As New York’s recent
experience in implementing outpatient
commitment under Kendra’s Law has
demonstrated, such an approach can be
successful if needed community resources
and services are in place and a viable
monitoring mechanism is instituted.”® While |
have discussed the need for increased
community services, the capability of CSBs
and behavioral health authorities to provide a

must find that “the person presents an imminent
danger to himself or others as a result of mental
illness or has been proven to be so seriously
mentally ill as to be substantially unable to care for
himself.” VA. CODE § 37.2-817(B) (2006).

'9 Although mandatory outpatient treatment is
infrequently utilized as the result of a lack of less
restrictive alternatives to hospitalization and the
absence of adequate implementation mechanisms,
it is available under existing law. VA. CODE § 37.2-
817(C) (2006).

2 See OFFICE OF MENTAL HEALTH, NEW YORK
STATE, KENDRA'S LAW: FINAL REPORT ON THE
STATUS OF ASSISTED OUTPATIENT TREATMENT
(March 2005).



meaningful monitoring mechanism when
outpatient treatment is ordered should also be
enhanced, and their willingness to provide this
service encouraged. Also, short-term
hospitalization (perhaps for up to three days)
of a person who is non-compliant with a
mandatory outpatient treatment order should
be considered. Perhaps hospitalization
should be available when it becomes apparent
that the person’s condition is deteriorating
without waiting until the involuntary admission
criteria are met. However that issue is
resolved, it should be possible to mandate
outpatient treatment for up to either 90 or 180
days, at which point a hearing and judicial
renewal should be required.

Need for Better Training

Clearly we need better training for all the
participants in the legal process, as so many
of you observed in response to the Chief
Justice’s survey. Specifically, we need:

e a mechanism for continuing judicial training,
and for clarifying ambiguities in the law and
promoting its fair and consistent
administration;

e specialized training opportunities for
lawyers, independent evaluators, and
prescreeners designed to promote fair and
consistent administration of the civil
commitment process; and

e a mechanism for judicial oversight of this
process, such as periodic observations of
commitment hearings by designees of the
Circuit Courts, the Court of Appeals, or the
Supreme Court (e.g., they might rate the level
of respect given to the individual’s right to be
heard and to be treated with dignity).

Closing Thoughts

| want to close these remarks with two
questions. | do this to stimulate creative
thinking rather than to move the discussion
toward any concrete proposals. Each of these
questions could serve as themes for
subsequent conferences.

First, are there ways in which we can use the
law to assist and support the recovery
movement and the consumer-driven approach
to recovery??' For example, can we facilitate
the beneficial use of such tools as psychiatric
advance directives? Can we build a legal
framework that promotes access and
engagement rather than coercion? Using a
catchy phrase, can we move from coercion to
contract?

Second, do we want to develop tools for
quality assurance in the civil commitment
process??? And, if so, what would they be?
This is the irony of the OIG report. There is
no such mechanism now. Even appellate
review, the customary mechanism that
provides judicial oversight of a state’s
activities, is all but absent in civil
commitment.?®

We are just at the beginning of a long road. |
ask whether you are prepared to commit
yourselves to the task that the Chief Justice
has set before you—to identify the major
problems associated with civil commitment
and the shape of the most plausible solutions
to these problems, to develop a well-crafted
legislative proposal that encompasses these
solutions, and then to see this bill through the
political process. This will take at least two
years. But the Chief Justice thinks that it can
be done, | am willing to help him, and | hope
all of you will be willing to join us.

2 For a call for a consumer-driven and recovery-
oriented approach in the mental health system in
general, see THE U.S. PRESIDENT'S FREEDOM
COMMISSION ON MENTAL HEALTH, FINAL REPORT TO
THE PRESIDENT (2003).

22 For a discussion of the need for and use of
quality assurance mechanisms in the mental health
and substance abuse fields, see COMMITTEE ON
CROSSING THE QUALITY CHASM, INSTITUTE OF
MEDICINE OF THE NATIONAL ACADEMIES, IMPROVING
THE QUALITY OF HEALTH CARE FOR MENTAL AND
SUBSTANCE-USE CONDITIONS (2006).

2% yjirginia does authorize the appeal of involuntary
admission or certification orders. See VA. CODE §
37.2-821 (2006). However, various barriers
associated with this mechanism have resulted in its
virtually never being used.



UPCOMING ILPPP MENTAL HEALTH AND LAW EDUCATIONAL PROGRAMS
3/16-17: Juvenile Evaluation Update, Charlottesville, VA

3/24: Jail Diversion: Innovative Practices That Work, Omni Hotel, Charlottesville, VA
Fred Osher, M.D.
Director, Center of Behavioral Health, Justice, & Public Policy
University of Maryland School of Medicine
“Responding to Co-Occurring Disorders in the Justice System”

Joan Gillece, Ph.D.
National Association of State Mental Health Program Directors
“Developing Multi-agency Partnerships”

Randolph DuPont, Ph.D.
Chair, Department of Criminology and Criminal Justice School of Urban Affairs & Public Palicy
University of Memphis
and Major Sam Cochran
Memphis Police Department
“Jail Diversion Strategies: Memphis Model CIT Program”

Victoria Cochran, J.D.
Senior Assistant Public Defender
Pulaski, Virginia
“Virginia's Model CIT Program”

5/8-12: Juvenile Basic Forensic Evaluation, Charlottesville, VA

5/19: Rational Understanding in Evaluating Juvenile Competence, Charlottesville, VA
Thomas Grisso, Ph.D.
Professor of Psychiatry
University of Massachusetts Medical School

6/1-2: Sex Offender and Sexually Violent Predator Assessments, Charlottesville, VA
Anna Salter, Ph.D.
Author and Consultant on Sexual Abuse, Sex Offenders, and Victimization

Marnie Rice, Ph.D.
Professor, Department of Psychiatry & Behavioral Neurosciences
McMaster University

6/9: Advanced Juvenile Evaluation, Charlottesville, VA
TBA: Informed Consent & Substitute Decision-making, location TBA
TBA: Insanity Acquittee Evaluation, location TBA
For registration information, calf (434) 924-5435.
For program & continuing education information, call (434) 924-5126
or send an e-mail to els2e@virginia.edu.

For additional information about ILPPP programs, consult the ILPPP website at
http://www.ilppp.virginia.edu.
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A History of Civil Commitment
and Related Reforms
in the United States:
Lessons for Today'

By Paul S. Appelbaum?

| am pleased to be here with you today. The
discussions conducted thus far have focused
on Virginia’s existing civil commitment statute
and its procedures, and related successes
and failures. My intent here is to add a
historical dimension to your considerations by
describing the history of commitment law in
the United States. This law has evolved over
time primarily through cycles of reform and
reaction, which | will briefly describe. | will
then address what we know about the
consequences of the latest round of reform,
which began in the 1970s, and end with a few
thoughts about the implications of this
research for future reform efforts, including
changes that you are considering at this
conference.

Colonial and Early America

During the colonial era of this country,
individuals with a mental iliness were
generally not dealt with in a systematic
manner. If possible, they were ignored.
When it was not possible to ignore them, they
were frequently confined in local jails.

' Edited remarks presented on December 9, 2005,
in Richmond, Virginia, at a conference on
“Reforming the Involuntary Commitment Process:
A Multidisciplinary Effort” sponsored by the Virginia
State Bar at the behest of Virginia Chief Justice
Leroy Rountree Hassell, Sr.

2 M.D., Chair, Department of Psychiatry, University
of Massachusetts Medical School, current Chair of
the American Psychiatric Association’s Council on
Psychiatry and Law, member of the Institute of
Medicine of the National Academy of Sciences,
former President of the American Psychiatric
Association, former President of the American
Academy of Psychiatry and Law, former Chair of
the American Psychiatric Association's
Commission on Judicial Action.
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Colonies in New England also had a quaint
custom that was called “warning out.” Each
township, the equivalent of counties in other
colonies, was responsible for the people in
that jurisdiction. If an individual with mental
illness disturbed the peace, that individual was
walked or bodily carried to the township line
and “warned out,” that is, told to get out and
never come back. If you had a mental illness,
you could see a good part of New England
this way as you were transported from one
town to another.?

If not warned out and not confined in a local
jail, significantly incapacitated individuals with
mental illness typically were subject to
confinement under the poor laws. Each
township or county generally had an
almshouse and a set of poor laws based on
those that existed in England at the time.
Under these laws, an individual who failed to
pay his or her debts could be placed in an
almshouse until these debts were redressed.
Because this placement generally precluded
the individual from generating any revenue,
confinement was often lengthy. Individuals
with a severe mental illness, unable to work or
otherwise support themselves, were often
swept up by these laws and forced to reside
for a long and indefinite time in an almshouse.

By the end of the Colonial Period and into the
early years of the Republic, jails and
almshouses were filled with people with
mental illness. These individuals were subject
to neglect when they were lucky and overt
abuse when they were not.

There were a small number of people with
mental illness who were treated in the few
hospitals that existed at the time. Indeed, the
second patient admitted to the Pennsylvania
Hospital, which opened in 1751 in
Philadelphia as the first hospital of any kind in
the United States and which continues to exist
today, was a mentally ill person. The facility

® Ironically, a variant of this approach exists today
in some parts of this country, sardonically referred
to as “Greyhound” therapy.



found such a demand for care for people with
mental iliness that it soon devoted a whole
floor to them and quickly thereafter opened
what later became the Institute of the
Pennsylvania Hospital, a separate campus
just for the treatment of the mentally ill.

If persons with a mental illness required
hospitalization during this era, they were dealt
with as any other medical patient was, that is,
they were usually signed in and out by their
families. The only other routine requirement
prior to admission was that a deposit be made
to cover the costs of care.

One additional requirement that began to
develop during this period was that of a
doctor's concurrence. This requirement
necessitated that a doctor agree that
hospitalization was necessary and
appropriate, often referred to as “signing-off”
on the admission. There still exists a slip of
paper signed by Benjamin Rush, one of the
signers of the Declaration of Independence
and the man whose image appears on the
Seal of the American Psychiatric Association
and who is often thought of as the founder of
American psychiatry. Benjamin Rush's note
on this scrap of paper said, “[p]lease admit
this patient, B. Rush.” This slip of paper
appears to be the original, albeit rushed, form
of medical certification that is widely employed
today.*

In general, what existed during this time was
an informal system that evolved without
statutory authority, criteria, or procedures, and
that placed commitment decisions entirely in

* The completion of a medical certification form by
one to three physicians is frequently a prerequisite
for involuntary hospitalization under current civil
commitment laws. See, e.g., VA. CODE § 37.2-815
(2006) (establishing that prior to involuntary
admission, a psychiatrist or psychologist must
provide oral or written certification that he or she
has personally examined the person and address
(1) whether the person presents an imminent
danger to self or others as a result of mental illness
or is so seriously mentally ill as to be substantially
unable to care for self, and (2) whether the person
requires involuntary inpatient treatment).
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the hands of family members and the medicg|
profession, without any role for the state or the
courts. This approach, in fact, was endorsed
in 1845 in a famous opinion of the Supreme
Judicial Court of Massachusetts in a case
called In re Josiah Oakes.’ In its ruling, the
Massachusetts court cited the “great law of
necessity and humanity” as supporting the
right of “[tjhose who are about him,” including
family members, friends, and acquaintances,
to involuntarily hospitalize an apparently
mentally ill person for that person's own
benefit. The court saw no need for any
authorizing law, but found this authority extant
since the time the Constitution was adopted.

First Cycle of Reform: 1830-1865

The process just examined essentially existed
almost everywhere in the early Republic until
the 1830s, when the first cycle of reform
occurred. The period from the 1830s to
roughly the end of the Civil War, 1865, was
one in which recognition began to arise that
jails and almshouses are poor places to care
for people with mental illness.®

Reformers during this era, such as Dorothea
Dix from Cambridge, Massachusetts, drove
this change in popular sentiment. Dix,
sometimes ungenerously referred to as a
spinster school teacher, began visiting jails
and almshouses and discovered to her
amazement that they were full of people with
mental disorders. Dix traveled the country
documenting this occurrence and writing
extensive memos to state legislatures to
persuade them both that a problem existed
and to propose a solution, namely the
establishment of state psychiatric facilities.

5 In re Josiah Oakes, 8 Law Reporter 122 (Mass.
1845), http://www.disabilitymuseum.org/lib/docs/
1305.htm?page=print (last visited Jan. 5, 2006).
® We may soon reach this advanced state of
awareness again, at which point hopefully a new
cycle of reform will begin. Currently, therg are
vastly more people with a serious mental |Ilqess
confined in American jails and prisons than in all
psychiatric facilities combined.



Indeed, the state hospital system as we know
it today dates to the 1830s. This movement is
often cited as beginning in Worcester,
Massachusetts, where Worcester State
Hospital was established.” The model
provided by this facility rapidly spread
throughout the rest of the country.®

With the establishment of state facilities and
government involvement, however, came a
concomitant need for legislation authorizing
the use of these facilities. No longer could
admission decisions be left in the hands of
family members and physicians, at least not
without some sort of formal recognition of this
practice. Legislation ensued although, not
surprisingly, most early pre-Civil War statutes
merely codified existing practices. Families
presented patients for admission. Doctors
certified them in and out.

The basis for admission was simply whether
the individuals for whom admission was
sought were mentally ill and in need of
treatment. To the extent that the courts were
involved—and this is when they first became
involved—this involvement was required only
for indigents, for whom counties would be
responsible for the costs of their care. Judicial
involvement was seen largely as a cost-
control measure. Governmental officials did
not want to allow family members and facilities
to admit everyone they thought might benefit
from hospitalization at public cost. Some
public official had to oversee the process, and
this is how the judiciary first became involved
in this country in overseeing the civil
commitment process.

" The University of Massachusetts Medical School
now exists on these grounds.

8 Although the facility constructed in Worcester
served as a model for similar facilities across the
country, the first building in North America devoted
solely to the treatment of individuals with a mental
illness was established in Williamsburg, Virginia.
The Public Hospital for Persons of Insane and
Disordered Minds admitted its first patient on
October 12, 1773. Public Hospital, http://www.
history.org/Almanack/places/hb/hbhos.cfm (last
visited Jan. 5, 2006). A second public facility was
built, of all places, on the frontier in Kentucky.
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Second Cycle of Reform: 1865-1890

The period before the Civil War was
dominated by therapeutic optimism based on
principles first developed in England.
Kindness was a cornerstone of care,
individuals with a mental illness were viewed
as people like everyone else, and they were
given what is called today occupational
therapy as preparation for their reentry into
society. This optimism diminished in the
years following the Civil War.

Dissatisfaction with the mental health system
began to be expressed widely as the costs of
the institutions increased and the quality of the
care provided declined. Legislators who
thought there would be just a few mentally ill
citizens who required hospitalization were
taken aback at the numbers who poured out
of almshouses and jails into the new public
facilities. They watched the portion of their
budgets devoted to these facilities climb.
They were not prepared to cut back on the
number of existing facilities; indeed, they
could not even avoid building new ones. But
they certainly did not want to pay for the
quality of care or the level of care that was
provided prior to the Civil War.

In many states, reluctance to provide
increased financial support to the mental
health system was driven in part by the
increased number of residents of these
asylums, as they were often called, who were
members of unpopular and disfavored
populations. For example, Massachusetts’
Taunton State Hospital, which still exists
today, was buiilt originally as an asylum for
Irish immigrants suffering from mental iliness.
The first significant wave of Irish immigration
to this country began in the 1840s, with
Massachusetts a prime destination for Irish
immigrants. Many of the Yankee settlers who
had dominated the state until then resented
this influx. They saw the Irish as something
less than human or certainly inferior to
themselves and believed it was inappropriate
to mix Irish and Yankee patients in the same
facility. As a result, Taunton State was built
just for the Irish.



A sense that individuals with a mental illness
from classes of persons perceived to be
inferior should be placed in separate facilities
became very widespread in this country.
Similar segregated treatment was frequent for
black persons with a mental illness, although
they often were not even considered eligible
for hospitalization until well after the Civil

War. The care provided for members of these
disfavored groups was only reluctantly and
minimally funded by governmental officials.
Perceptions that they constituted a growing
proportion of the mentally ill population
dampened further the dwindling enthusiasm
legislators felt for supporting facilities for the
mentally ill in general.

Ultimately, however, complaints of family
members about conditions in these post-
bellum facilities began to arise. Further,
people who had been hospitalized were able
to publish reports that were circulated
nationally that alleged that they had been
railroaded into these facilities by disingenuous
family members and conniving physicians.

The most famous of these reports was by
Elizabeth Packard from lllinois.® She asserted
that her husband, with the cooperation of a
physician friend, had gotten her certified into a
state facility in an effort to get her out of the
way. There had been nothing wrong with her,
she declared, but she had been unjustly
hospitalized for many months before she
could win her freedom. She claimed that her
husband, a preacher, was disconcerted by
statements she had made that seemed to
suggest that she was a re-embodiment of the
Virgin Mary. Embarrassed when these
statements circulated among his parishioners,
her husband had sought to have her removed
from the community.

A review of Mrs. Packard's story suggests that
it is possible that this woman may have been

]

E. P. W. PACKARD, MODERN PERSECUTION, OR
INSANE ASYLUMS UNVEILED, AS DEMONSTRATED BY
THE REPORT OF THE INVESTIGATING COMMITTEE OF

THE LEGISLATURE OF ILLINOIS (1973) [reprint of 1875
edition].
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experiencing delusions and needed
hospitalization, and as a result this placement
did not constitute railroading. But that was not
the widely-held view at the time. Mrs.
Packard was an outspoken and popular
lecturer and writer on these issues. As part of
her efforts, she pushed for a particular
reform. She believed no person should be
involuntarity committed to a state hospital
unless that person was found by a jury to be
insane.

In the years following the Civil War,
procedural reform occurred in many states.
One of the most popular reforms was the
institution of trial by jury.”® Along with this
option, many states in the 1870s and '80s
mandated judicial review of civil
commitment;' established a right to
representation by an attorney and an
associated right of free communication with
the attorney; and dictated the process through
which individuals could be certified as
mentally iil and in need of hospitalization,
including that physicians could not benefit
financially from the certification and must

'* There are still states that retain a right to a trial
by jury for people who are alleged to qualify for
involuntary commitment, with Texas being the
place where such trials occur most frequently.
See, e.g., TEX. HEALTH & SAFETY CODE § 574.032
(2005) (directing that a hearing for temporary
mental health services may be held before a jury if
the proposed patient or his or her attorney
requests it, and a hearing for extended services
must be held before a jury unless the proposed
patient or his or her attorney waives it). But cf. VA.
CODE § 37.2-821 (2005) (limiting the right to jury
trial to appeals of involuntary admission rulings
previously made by a district court judge or special
justice). _

" This mandated review approximates the hearing
process used in many states today. But see N_EE}.
REV. STAT. § 71-915(2) (2005) (requiring that civil
commitment proceedings be presided over by a
three-member “mental health board” consi§ting of
a lawyer and two of the following: a physician, a
psychologist, a psychiatric social worker, a
psychiatric nurse, a clinical social worker, or a
layperson with a demonstrated interest in mental
health and substance dependency issues).



actually have seen these patients before
certifying them.

Interestingly, one change that was
implemented in the early 1880s is something
that might have been assumed to have
existed all along. In Massachusetts in 1881
and New York in 1882, the first statutory
recognitions of voluntary hospitalization were
adopted. Involuntary commitment existed in
practice for more than a century in this country
before anybody recognized that people with a
mental iliness requiring hospitalization might
retain the capacity to sign themselves into the
hospital. Only with this wave of reform did the
concept of voluntary hospitalization become
embedded in this country’s laws.

What did not happen during this reform
period, which essentially lasted until 1890,
was any change in the substantive criteria for
civil commitment. The criteria that continued
to be applied were basically that an individual
must be mentally ill and in need of treatment
before involuntary hospitalization could occur.

Subsequent Cycles of Reform:
The Twentieth Century

Reform efforts since the 1890s have gone
through repeated cycles driven primarily by
whether the public at the time is (1) concerned
that people with mental iliness are not getting
the treatment they need or (2) focused on the
possibility of unjust detention. As a result,
reforms have tended to alternate between
making it easier to get people into the hospital
and increasing procedural protections that
limit this hospitalization.

For example, during the progressive era in the
early part of the twentieth century, police were
allowed on their own initiative to petition for
involuntary hospitalization. In many states, a
so-called “2 PC” (two physician certificate)
procedure was implemented whereby the
courts could be by-passed at least for the
initial emergency hospitalization if two
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physicians certified the patient as meeting
involuntary commitment criteria."?

In contrast, in the 1930s when there was less
concern that individuals with a mental illness
needed to be rapidly hospitalized and more
concern about a lack of procedural
protections, changes were adopted that made
the process more akin to the procedures
required within the criminal justice system.
Provisions such as judicial approval of
warrants prior to detention and tighter
restrictions on hospitalization began to be
imposed. Again, however, the substantive
criteria were not challenged. The criteria for
commitment remained whether the person
was mentally il and in need of treatment.

During the 1970s, however, a combination of
factors came together that led to dramatic
changes in these historical approaches. In
the '60s, a group of influential sociologists, the
so-called labeling theorists, began to raise
questions about the reality of mental illness."
Their highly influential arguments asserted
that mental iliness does not exist as an entity
in any objective sense. Rather, because
society has adopted expectations that
individuals with mental illness will act in a
prescribed deviant manner, once people are
labeled as mentally ill, they feel compelled to
fill this role. Thus, by labeling people as
mentally ill, society induces the behaviors that
are used to justify the designation.

At the same time, some influential
psychiatrists, such as Thomas Szasz and
R.D. Laing, began to claim that mental illness
is either a myth or simply an alternative form
of consciousness, and perhaps even a
preferable form of consciousness to the one in

'2 |n many states, a procedure similar to this
continues to exist. See N.Y. MENTAL HYG. LAw §
9.27 (2006) (establishing that the director of a
hospital may admit and retain any person alleged
to be mentally ill and in need of involuntary care
and treatment upon the certificates of two
examining physicians for up to sixty days).

'3 See Thomas J. Scheff, Cultural Stereotypes and
Mental lliness, 26 SOCIOMETRY 438 (1963).



which most of the rest of society is mired."
Simultaneously, a new breed of sociological
critics began to question the value of long-
term hospitalization, provided exposes on
abuses within state facilities, and pointed to
community-based alternatives as preferable to
institutional care." Legislators, who noticed
that mental health constituted the single
largest line item in their budgets by the middle
part of the twentieth century, began to ask
why so much money was being spent to treat
disorders that do not exist in ways that
professionals were now telling them made
patients worse instead of better.

Potentiating these changes was a revolution
in constitutional law in the '50s and '60s that
began with the civil rights revolution for blacks
but which extended to other disenfranchised
groups and ultimately encompassed the
mentally ill. For the latter, the revisions that
resulted were first embodied by statute in
Washington, D.C., in the Ervin Act of 1964,
and followed by the Lanterman-Petris-Short
Act in California in the late '60s."” By the end
of the '70s similar provisions were enacted in
almost every state in the country.

The result of these revisions was that if
physician control over commitment was
acceptable at all, it was only acceptable for a
short period of time, a matter of a few days at
most, after which judicial review was
required. Further, commitment could no

'* See R. D. LAING, THE POLITICS OF EXPERIENGE
(1967); THOMAS S. SzASZ, THE MYTH OF MENTAL
ILLNESS: FOUNDATIONS OF A THEORY OF PERSONAL
CONDUCT (1961).

See RICHARD BARTON, INSTITUTIONAL NEUROSIS
(1959); ALBERT DEUTSCH, THE SHAME OF THE
STATES (1948); ERVING GOFFMAN, ASYLUMS:
ESSAYS ON THE SOCIAL SITUATION OF MENTAL
PATIENTS AND OTHER INMATES (1961); MIKE
GORMAN, EVERY OTHER BED (1956); GERALD GROB,
FROM ASYLUM TO COMMUNITY: MENTAL HEALTH
POLICY IN MODERN AMERICA (1991).

" D.C. CopE §§ 221-501 to -509 (Supp. V. 1966),

reprinted in R.C. ALLEN, E.Z. FERTSER, & J.G.
RUBIN, READINGS IN LAW AND PSYCHIATRY 277-84
1975).

¢ CAL. WELF. & INST. CODE § 5150ff.
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longer take place merely because somebody
was mentally ill and in need of treatment. Any
standard broader than dangerousness to
one's self or others fell outside the legitimate
scope of the state’s powers and was
unjustified.

By the end of the 1970s, every state, either by
court decision or more typically by statute, had
both constricted its substantive standard for
commitment to dangerousness to self or
others (with grave disability or inability to meet
one's basic needs being a subcategory of the
self-danger criterion), and provided procedural
protections that until that point had been
characteristic of the criminal justice process
but had not been seen in full-fledged form in
mental health proceedings. These procedural
protections included rights to notice, to
counsel, to confront and cross-examine
witnesses, to exclude hearsay (in many
states), and the like.

Although there has been some tinkering since
then, the most significant of which has been
the authorization of outpatient commitment as
an alternative to hospitalization in
approximately a third of the states, this is
basically the structure employed today. What
happened in the 1970s still controls the use of
civil commitment around the country today.

Impact of These Reforms

It is worth considering how much of a change
in practice these significant alterations in civil
commitment law in the 1970s actually
caused. On paper, the process is far different
than when Benjamin Rush admitted patients
to the Pennsylvania hospital. Physicians and
family members are no longer the sole
decision makers, the judiciary is routinely
involved, procedural protections are in place
to guide its use, and only individuals
dangerous to themselves or others can be
hospitalized.

But there are good reasons to believe that the
changes in who gets hospitalized and under
what circumstances are much less profound
than they appear on paper. There are



substantial variations in how strictly the laws
are applied across jurisdictions, and
differences in involuntary hospitalization today
compared with the 1950s and '60s probably
have more to do with changes to the mental
health system than with any changes to civil
commitment law.

A study done shortly after legislators in
Pennsylvania in the 1970s tightened that
state’s civil commitment law provides an
example of an absence of effects resulting
from this new generation of laws.®
Conducted by Mark Munetz and his
colleagues at the Western Psychiatric Institute
and Clinic, the study looked at the records of
three groups of fifty patients each. One group
was drawn from the pre-reform era when all
that was required for involuntary
hospitalization was a showing of mental
illness and a need for treatment, with few
procedural protections in place. They ailso
examined a second group shortly after the
reforms were implemented. A third group
consisted of patients involuntarily hospitalized
two years after the statutory reforms were pu
in place. ‘

The researchers found no significant
differences in demographic or diagnostic
composition across the three groups. Fewer
patients were committed on the basis of
suicidality after the change in the law because
it became more difficult to establish that this
condition met the criteria for hospitalization.
Offsetting this reduction, however, the authors
found that more patients were hospitalized
based on their inability to care for their basic
needs. The authors inferred that this latter
category constituted a catch-all for patients
who did not meet the specific criteria in the
statute but for whom hospitalization appeared
to be warranted on clinical grounds.

Although this is just one study from one
jurisdiction, in fact it is typical of the empirical

18 Mark R. Munetz, Kenneth R. Kaufman, &
Charles L. Rich, Modernization of a Mental Health
Act: . Commitment Patterns, 8 BuLL. AM. ACAD.
PSYCHIATRY & L. 83 (1980).
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literature from other jurisdictions as well."® |
have not found a study in this country showing
significant changes before and after statutory
reform, at least if you look more than a year or
two after statutory reform, that can be
attributed to changes in the statute rather than
to trends that were ongoing prior to the
statutory adoption.

The reasons for a lack of effect from
alterations in civil commitment statutes may
be worth contemplating as you undertake to
reform civil commitment in Virginia. Although
these statutes are enacted based on the
assumption that they control the behavior of
the participants in the civil commitment
process, the last wave of reform in the ‘70s
indicates that everybody involved in this
process has a great deal more discretion than
we imagine or than it looks like on paper.

For example, studies have shown repeatedly
that one reason why the statutes have limited
impact is because judges, the ultimate
protectors of due process, flex the criteria to
permit the hospitalization of people who they
think need to be in the hospital.?’ Consider
the following comment by a Virginia lawyer
responding to the survey conducted in
preparation for this conference. He or she
wrote:

The statute goes too far in protecting a
patient's civil rights. In my view over 90%
of the patients | represented have not met
the statutory criteria, yet it has been in the
best interest of the same percentage of
patients to be committed. Fortunately, the
local special justice pays more attention to
the patient's needs than to his rights,

1% See, e.g., ENKI RESEARCH INSTITUTE, A STUDY

OF CALIFORNIA'S NEW MENTAL HEALTH LAW (1969-
1971) (1972).

2 see Virginia A. Hiday & Lynn N. Smith, Effects of
the Dangerousness Standard in Civil Commitment,
15 J. PSYCHIATRY & L. 433 (1987); Carol A. B.
Warren, Involuntary Commitment for Mental
Disorder: The Application of California’s
Lanterman-Petris-Short Act, 11 L. & SoC’Y Rev.

629 (1977).



fudges the criteria, and commits the
patient for the treatment he need|s).

If that suggests a certain degree of flexibility
among at least some judicial decision makers,
it also suggests some flexibility, if you want to
call it that, among attorneys representing the
individuals for whom involuntary
hospitalization is sought.

Indeed, there have been studies of attorney
behavior under the new more rigorous
statutes suggesting that many of them—
particularly the more experienced attorneys
who have had an opportunity to see people
come back three, four, or five times through
the process—moderate their advocacy for the
liberty interests of their clients.?’ The basic
finding of these studies is reinforced by a very
compelling study that Norm Poythress did in
Texas some years ago.”> He trained
attorneys in all the arguments that could be
used to rebut testimony by psychiatrists
regarding their clients’ need for involuntary
commitment. He followed up six months later
to determine whether they were using the
information that he gave them and discovered
that almost none of them were. When he
asked them why not, they said roughly: well,
we represent these very sick people, and we
couldn't sleep at night if we went home and
knew that we helped these people stay out of
the hospital when that's what they really
needed.

This attitude is not true of all judges and
attorneys or in all jurisdictions. Some judges
and attorneys follow the letter of the law. But

! See Virginia A. Hiday, The Attorney’s Role in
Involuntary Civil Commitment, 60 N.C. L. REv.
1027 (1982); Robert D. Miller, Rebecca M.
lonescu-Pioggia, & Paul B. Fiddleman, The Effect
of Witnesses, Attorneys, and Judges on Civil
Commitment in North Carolina: A Prospective
Study, 28 J. FORENSIC Sci. 829 (1983); Serena D.
Stier & Kurt J. Stoebe, Involuntary Hospitalization
of the Mentally Il in lowa: The Failure of the 1975
2Lzegis/az‘ion, 64 IowA L. REV. 1284 (1979).

Norman G. Poythress, Psychiatric Expertise in
Civil Commitment: Training Attorneys to Cope with
Expert Testimony, 2 LAw & HUM. BERAV. 1 (1978).
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others believe they have more leeway in their
behavior.

If judges and attorneys exercise a good deal
of discretion, so do mental health
professionals and families. Mental health
professionals have been shown to allege a
need for hospitalization under whatever
criterion is available.”® Thus, in states that
have gotten rid of the grave disability criterion,
an increase occurs in the number of petitions
based on the suicidality criterion. Conversely,
when the grave disability criterion is added,
petitions based on suicidality diminish and
grave disability petitions increase.

Similarly, families have learned to shape the
accounts they provide to meet the criteria for
hospitalization.?* In fact, mental health
professionals often train them to do so.
Further, | have seen attorneys train them to do
so. For example, a family member is told:
“Well, you know, it might be different if your
husband had punched you and even a punch
in the arm would give us something to work
with here.” Lo and behold, it seems the
husband actually did punch his wife in the arm
and, even though there is no bruise, she was
certainly frightened by it. As a result, the
husband is involuntarily hospitalized.

The various parties that | have described here
seem to be responding to some common-
sense notion of who should be hospitalized
and are massaging the system to make it
happen. This is not to say that everybody
behaves in this way or that reforms have no
effect. But in the borderline cases, the ones
that could go either way, there is often a
tendency to flex the standards and the

23 See ENKI RESEARCH INSTITUTE, supra note 19;
Munetz et al., supra note 18; Roger Peters et al.,
The Effects of Statutory Change on the Civil
Commitment of the Mentally I, 11 LAW & HUM.
BEHAV. 73 (1987).

?* See Jonathan I. Marx & Richard M. Levinson,
Statutory Change and ‘Street-level’ Implementation
of Psychiatric Commitment, 27 Soc. Scl. & MED.
1247 (1988).



procedures because it is perceived to be in
the individual's interest to receive care.

And yet it is common knowledge that the
number of hospitalized persons has dropped
sharply over the last thirty-five years. If that is
not the result of statutory changes, what did
cause it? | suggest that this trend started in
1955 when deinstitutionalization began to take
off and it continues essentially unchanged,
regardless of the nature of the civil
commitment laws that are in place, as hospital
beds are closed, particularly in public
facilities.®

Ultimately, the availability of beds has had
more of an impact on the use of civil
commitment than any statute ever written (just
as the availability of community alternatives
can have a huge impact on the need for
hospitalization today). The reason why
psychiatric beds and private psychiatric
facilities are closing is because facilities tend
to lose money on psychiatric beds, and when
the charity becomes too much to bear, they
simply close these units.

More recently, managed care has had a
similar impact. These organizations have
adopted a de facto admission standard of
dangerous to self or others. If this standard is
not met, insurers will not pay for
hospitalization, whether it be voluntary or
involuntary. With an increasingly smaller
number of publicly-funded beds available, if
managed care does not sign-off on admission,
admission does not occur, regardless of the
existing criteria for civil commitment.

25 See RAEL J. ISAAC & VIRGINIA C. ARMAT,
MADNESS IN THE STREETS: HOW PSYCHIATRY AND
THE LAW ABANDONED THE MENTALLY ILL (1990); ANN
B. JOHNSON, OUT OF BEDLAM: MYTHS OF
DEINSTITUTIONALIZATION (1990); Joseph Morrissey,
Deinstitutionalizing the Mentally Ili, in DEVIANCE
AND MENTAL ILLNESS 147 (Walter R. Gove ed.,
1982); E. FULLER TORREY, NOWHERE TO GO: THE
TRAGIC ODYSSEY OF THE HOMELESS MENTALLY ILL
(1988); Paul S. Appelbaum, Crazy in the Streets,
83(5) COMMENTARY 34 (1987).
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Conclusion

Does this mean that reform of civil
commitment law is pointless because people
are going to do what they are going to do
anyway and external factors are outcome
determinative? Clearly not.

Although it is true that the impact of
commitment law reform may be greater if the
unavailability of services is not a significant
barrier to admissions, it is also clear that
subpopulations can be identified that can
benefit from focused reforms. For example,
outpatient commitment statutes adopted in
many states target what you might call “rapid
cyclers,” people with a mental iliness who
come in and out of hospitals repeatedly and
become destabilized after failing to take their
medication soon after discharge. If these
individuals can be kept on their medications
while they are in the community, that cycle of
ten, fifteen, sometimes even twenty
hospitalizations a year can be broken.

It is also clear that there are discrete
dysfunctions in our statutes and procedures
that can be identified and ameliorated. For
example, the frequent transportation of
patients by law enforcement officers in
handcuffs, which seems to be a problem in
Virginia, can be addressed. Similarly,
provisions that leave inadequate periods of
time in which to conduct meaningful and
reliable evaluations can be ameliorated.

But there is another reason to try and get it
right, and that is because the law has
symbolic as well as practical value. To the
extent that we get it wrong and every player in
the system feels a need to circumvent the law,
we undermine the legitimacy of our legal
system as a whole. After all, for many people
the commitment process will be their only
contact with the legal system. Moreover, a
just and well-functioning system is important
for the well-being of those persons subject to
the civil commitment process. Therefore, there
is value in bringing statutes into closer
conformance with what are perceived as the
realities of the situation, at least as embodied



in the views and practices of the participants.

That may be the most important reason to
look carefully at what we do both on paper
and in practice, and try to get it right.

Thank you very much for your time.
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Past issues of Developments in
Mental Health Law (DMHL) are
available by contacting the Institute
of Law, Psychiatry and Public Policy.
Feature articles in Vol. 24(2) of
DMHL included:

Jessie M. Kokrda, Juvenile Sex
Offenders and the Virginia Transfer
Statute: Let Treatment Fit the Crime

Adria N. Bullock, Parents Forced to
Relinquish Custody to Get Treatment
for Their Children
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Case notes found in DMHL are also
available by e-mail. To subscribe to
this electronic supplement to
Developments in Mental Health Law
(e-DMHL), please visit https://list.
mail.virginia.edu/mailman/listinfo/
e-dmhl or send a request to
e-dmhi-owner@list.mail.virginia.edu.




Developments in the United States Supreme Court

Burden Placed on Parents to Show School
District’s Planned Services Will Not
Provide the “Appropriate” Education to
Which Children with Disabilities Are
Entitled

A frequently litigated mental health question
involves disputes over the nature of services
owed children with disabilities by school
systems under the federal Individuals with
Disabilities Education Act (IDEA). There are
nearly seven million students in the country
who receive special education services under
the IDEA. This law, which dates from 1970,
requires school districts to provide a “free
appropriate public education” and to work with
parents to develop an individualized education
program (IEP) for each student with a
disability. When parents and school officials
cannot agree, an “impartial due process
hearing,” typically before an administrative law
judge (ALJ), must be held.

In a case that arose in Maryland’s
Montgomery County, where 17,000 students
receive special education services and a few
dozen cases a year reach administrative
hearings, a dispute arose between a local
school district and the parents of a young boy
with learning disabilities and speech-language
impairment. From pre-kindergarten through
seventh grade he attended a private school
and struggled academically. At that point,
officials at the school informed the parents
that he needed a school that could better
accommodate his needs.

The parents contacted the local public school
system and requested a placement. The
school system offered to place the boy in
either of two middle schools, neither of which
satisfied the parents who believed their son
needed smaller classes and more intensive
services. The parents challenged the school
system’s IEP and initiated a due process
hearing at which the presiding ALJ found the
evidence in “equipoise.”
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The United States Supreme Court was asked
to decide who has the burden of proof at
these hearings. The Court, in a 6-2 decision,
noted that the federal enactment itself is silent
on this issue. The parents argued that the
burden of persuasion should be placed on the
school district because it has greater access
to the information and the expertise relevant
to these hearings and having to carry this
burden would encourage schools to do a
better job of preparing IEPs. The Court
rejected this argument. The general rule, it
determined, is that the party who brings a
lawsuit bears the burden of proof and,
because there was no reason to think that
Congress intended otherwise, that rule
applied here.

The maijority opinion asserted that very few of
these cases will be in “evidentiary equipoise”
(although one report asserted the decision is
likely to affect hundreds of cases a year
nationwide). The Court focused on the
considerable administrative expenses incurred
by school systems under the IDEA, cited a
study from the Department of Education that
estimated that litigating a case costs schools
approximately $8,000 to $12,000, and
reasoned that marginal dollars should be
allocated to educational services rather than
to litigation and administrative expenditures. It
added that a contrary ruling would have the
effect of assuming every |IEP is invalid until
the school district demonstrates its validity,
which would be contrary to the IDEA’s heavy
reliance on the expertise of school districts to
meet the goals of the enactment.

While acknowledging that school districts
have a natural advantage in information and
expertise, the Court found that the IDEA
redressed this imbalance by providing parents
with a right to review all school records
pertaining to their child, the right to an
independent educational evaluation of their
child at public expense, and various
procedural protections.



In closing, the Court noted that several states
(including Alabama, Alaska, Connecticut,
Delaware, Minnesota, and Virginia) have
placed the burden of proof on the school
district at these hearings. However, it left for
another day the question of whether states
have the discretion to do so under the IDEA.
Schaffer v. Weast, 126 S. Ct. 528 (2005).

Police Cannot Be Sued Under the Federal
Constitution for Failing to Enforce a
Restraining Order

The U.S. Supreme Court, in a 7-2 opinion,
ruled that the failure of the police to
adequately enforce a restraining order does
not constitute a constitutional violation and
therefore individuals can not pursue a federal
claim for harm resulting from this failure. In
this Colorado case, a woman involved in
divorce proceedings had obtained a
restraining order that commanded her
husband to not molest or disturb her or their
children and to remain at least 100 yards from
the family home. The order directed police
officers to “use every reasonable means to
enforce this restraining order.”

One evening the husband, unannounced, took
his three daughters while they were playing
outside the family home. When the woman
discovered the children were missing, she
contacted the police and showed them the
restraining order. Officers said there was
nothing they could do and refused to act
despite repeated requests from the woman.
At 3:20 a.m. the next morning, the husband
arrived at the local police station and opened
fire with a semiautomatic handgun. The
police shot back, killing him. Inside his pickup
truck they found the bodies of his daughters,
all murdered.

The woman filed a federal lawsuit. She
asserted that the town where she lived had
violated her due process rights because its
police department had “an official policy or
custom” of not responding to complaints of
restraining order violations and the town
tolerated the non-enforcement of restraining
orders by its police officers.
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The Supreme Court acknowledged that the
Fourteenth Amendment to the U.S.
Constitution establishes that a State shall not
“deprive any person of life, liberty, or property,
without due process of law” and that there is 3
federal cause of action for the deprivation of
any constitutional rights under 42 U.S.C. §
1983. Although the Due Process Clause does
not generally require a State to protect
citizens from invasions of these rights by
private actors, the Court noted a State may be
obligated to act where the government has
created an “entitlement” to protective services.

The Court ruled, however, that neither the
restraining order’s language nor a Colorado
statute that requires that restraining orders be
enforced when certain specified conditions are
met made enforcement of this protective order
mandatory. Citing a general tradition of
affording police discretion in deciding whether
to make an arrest, the Court determined that
an entitiement to protective services was not
created here. Although it granted that
Colorado and other states mandate arrest for
a domestic-violence offense, the Court
responded that this mandate only applies
when the offender is present.

The Court added that even if enforcement was
deemed mandatory, this would not necessarily
mean that the requisite entitlement had been
established. The court noted that criminal law
is generally established to serve the public
rather than promote an individual’s “private

ends.”

The Court also questioned whether this
entitlement would constitute the requisite
“property” interest needed to establish a due
process claim. The Court concluded that the
benefit a third party receives from having
someone arrested for a crime generally does
not trigger protections under the Due Process
Clause and it was reluctant to permit the
Fourteenth Amendment to serve as a basis for
related tort actions.

States are free to provide victims with
personally enforceable remedies, the Court
asserted. However, the Fourteenth



Amendment and § 1983 do “not create a
system by which police departments are
generally held financially accountable for
crimes that better policing might have
prevented.”

The dissent argued that by directing police to
“use every reasonable means to enforce a
restraining order,” the Colorado restraining
order statute established a mandatory
directive, created an entitlement, and formed
the basis for a federal constitutional claim.
The dissent contended that the nationwide
movement in the 1980s and 1990s that led to
the enactment of these mandatory arrest laws
in some nineteen states resulted from studies
showing low arrest rates for domestic violence
offenses when police officers are allowed to
exercise their discretion. The dissent argued
these statutes create an entitlement to have
police enforce restraining orders and the fact
that police have a range of enforcement
options is irrelevant, as the critical point is that
“they lacked the discretion to do nothing.”
Town of Castle Rock, Colo. v. Gonzales, 125
S. Ct. 2796 (2005).

Death Sentence Overturned Because
Defendant’s Lawyers Did Not Examine
Case File from an Earlier Conviction That
Would Have Indicated Defendant’s
Diminished Mental Capacity

A defendant charged with murder and facing a
possible death sentence has a right to present
mitigating evidence that weighs against the
death penalty. This can include evidence of a
mental illness or mental retardation that
demonstrates the defendant’s diminished
capacity and reduced criminal responsibility.
The U.S. Supreme Court in Strickland v.
Washington, 466 U.S. 668 (1984), established
that a defendant has a Sixth Amendment right
to “effective assistance” of counsel in
discovering and presenting this evidence
during the sentencing phase. In Wiggins v.
Smith, 539 U.S. 510 (2003), the Court
indicated that this right required the
defendant’s attorney to diligently explore
potentially mitigating mental health evidence.
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In a 5-4 decision, the Court overturned a
Pennsylvania man’s death sentence because
his lawyers failed to examine the file of a rape
conviction from fourteen years earlier that
would have led to evidence of the defendant’s
limited mental capacity, his abuse as a child,
and likely diagnoses of fetal alcohol syndrome
and schizophrenia. The Court determined
counsel should have examined this file
because the prosecution had announced its
intention to use this case at the sentencing
hearing to show that the defendant was a
previously convicted violent felon, one of the
“aggravating circumstances” on which
Pennsylvania law permits a jury to rely in
imposing a death sentence.

The Court noted the file was easily obtainable
in the same courthouse where the murder trial
was taking place and the defendant’s lawyers
had not independently extracted the
information it contained from other sources.
The Court asserted that “no reasonable
lawyer would forgo examination of the file”
and there was a “reasonable probability” that
the outcome would have been different but for
the failings of defense counsel.

A dissenting opinion denounced the ruling for
imposing on defense counsel the time-
consuming task of reviewing all documents in
the case file of any prior conviction that the
prosecution might rely on at trial, which it
characterized as looking for a “needle-in-a-
haystack.” Noting that capital defendants
often have a history of crime and that case
files can “comprise numerous boxes,” the
dissent argued such a responsibility would
further strain the already limited resources
available to a capital defense and divert
counsel’s “limited time and energy away from
more important tasks.” The dissent also
asserted that by implication the majority
opinion labeled incompetent the work done by
the three mental health professionals who
examined the defendant prior to sentencing.
Rompilla v. Beard, 125 S. Ct. 2456 (2005).

It has been noted that in the first sixteen years
after the Strickland test was established the
Court did not find any case in which a



defendant’s representation was inadequate.
Beginning in 2000, however, it has now found
representation to have been constitutionally
deficient in three consecutive rulings,
suggesting the Court is increasingly troubled
by problems of adequate representation for
capital defendants and is putting some “teeth”
in the Strickland test. Linda Greenhouse,
Justices Overturn a Death Sentence, Citing an
Inadequate Defense Counsel, N.Y. TIMES
(June 21, 2005).

Federal Act Trumps State’s Medical
Marijuana Law

The federal Comprehensive Drug Abuse
Prevention and Control Act of 1970 classifies
all controlled substances into one of five
schedules, with Schedule | drugs considered
to have the highest potential for abuse and to
lack any accepted medical use. Since the
enactment of this law, marijuana has been
classified as a Schedule | drug despite
considerable efforts to change this
classification. As a Schedule | drug, the
manufacture, distribution, or possession of
marijuana is a federal criminal offense, with no
exception provided for its medicinal use.

Eleven states, however, have enacted laws
that authorize, within those states, the use of
marijuana for medicinal purposes, including
California, which passed by referendum the
Compassionate Use Act of 1996. California
residents who use marijuana for medicinal
purposes filed a lawsuit and argued that the
federal law could not apply to the manufacture
and possession of marijuana for medical
purposes where this activity occurred
exclusively within a state and did not enter
into interstate commerce.

The Supreme Court in a 6-3 opinion rejected
this argument and ruled that the federal law
could permissibly regulate this activity
because the activity has a substantial effect
on interstate commerce. The Court reasoned
that these individuals were cultivating a
fungible commodity for which there is an
established, albeit illegal, interstate market.
The Court determined that Congress had a
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rational basis for concluding that leaving
home-consumed marijuana outside federal
control would have a substantial influence on
price and market conditions as the high
demand for this commodity was likely to draw
it into the interstate market and excluding it
from the reach of the federal law would
frustrate federal efforts to eliminate interstate
commercial transactions in marijuana.

The Court rejected the notion that a distinction
should be made because under state law this
marijuana could only be used “on the advice
of a physician.” The Court contended that an
exemption for physicians provides them with
an economic incentive to permit patients to
use the drug and “our cases have taught us
that there are some unscrupulous physicians
who overprescribe when it is sufficiently
profitable to do so.” The Court asserted this
exception would result in some recreational
uses being viewed as therapeutic and
increase the amount of marijuana in the
California market. The Court thus upheld the
reach of the federal law, although it explicitly
noted that it was not reaching a possible
medical necessity defense.

The dissent argued that Congressional
enactments that regulate purely intrastate
activity violate the Commerce Clause of the
U.S. Constitution. Justice O’Connor
contended that this federal law impinged on
the important ability of States to serve as a
laboratory for novel social and economic
experiments without risk to the rest of the
country. Because the States’ core powers
have always included the authority to define
criminal law and to protect the health, safety,
and welfare of their citizens, she asserted that
this ruling extinguished a permissible
experiment within California without any proof
that this activity has a substantial effect on
interstate commerce. She also expressed
concern that this ruling left few meaningful
bounds on the ability of Congress to regulate
economic activity.

Justice Thomas agreed that it had not been
shown that permitting this activity would
compromise the effective enforcement of the



interstate ban on drug trafficking or have a
substantial effect on interstate commerce. He
concluded that, based on this ruling, Congress
“can regulate virtually anything.” Gonzales v.
Raich, 125 S. Ct. 2195 (2005).

Competence to Stand Trial Determination
Should Be Closely Reviewed; Stale
Evaluations Insufficient Basis for Findings
of Competence; Ruling Not Disturbed

The Ninth Circuit ordered a rehearing on a
California trial judge’s ruling that a defendant
was competent to stand trial (CST). Although
considerable deference is typically given to a
trial judge’s factual determinations, the Ninth
Circuit held that CST determinations should
be reviewed more closely because a
defendant who is incompetent to stand trial is
also incompetent to develop an adequate
factual record on this issue or to assist his or
her attorney in doing so. The Ninth Circuit
added that a trial judge has a continuing,
affirmative responsibility to ensure that a
defendant is not tried while incompetent and
the judge should not conclude that a
defendant is CST merely because the
attorney representing the defendant did not
pursue the matter.

The Ninth Circuit cited six aspects of the
proceedings that caused it to question
whether this defendant was CST. First, in the
interval between the competency hearing and
the trial, the defendant was found on
numerous occasions during hospitalization
proceedings to be gravely disabled or a
danger to self or others as a result of mental
disorder. Second, during the trial the
defendant was involuntarily hospitalized for
attempted suicide. Third, the defendant’s
behavior at trial was erratic and strange.
Fourth, the defendant’s behavior was erratic
whether he was in court or in jail and was
sustained over the course of a year. Fifth,
because the defendant repeatedly waived his
right to be present at trial, the jury that
convicted the defendant never actually saw
him. Finally, not only had thirteen months
lapsed between the CST determination and
the trial, but the competency determination
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itself was based on medical reports that were
themselves a few months old.

Noting that dramatic changes can take place
in a defendant’s mental state in even a short
period of time, the Ninth Circuit concluded it
was unreasonable for the trial court to rely
solely on a stale competency determination in
the face of contradictory evidence. The U.S.
Supreme Court declined to review this ruling.
Maxwell v. Roe, 113 Fed. Appx. 213 (9th Cir.
2004), cert. denied, 125 S. Ct. 2513 (2005).

Florida Sex Offender Registration and
Notification Scheme Upheld; Ruling Not
Disturbed

The U.S. Supreme Court has rejected a series
of challenges to the sex offender registration
and notification statutes of various states.
See Connecticut Dep’t of Pub. Safety v. Doe,
538 U.S. 1 (2003); Smith v. Doe, 538 U.S. 84
(2003). Among the issues not directly
addressed by the Supreme Court are whether
these laws violate these individuals’
constitutional rights to substantive due
process, equal protection, and travel. The
Eleventh Circuit of the U.S. Court of Appeals
has rejected such claims in upholding
Florida’'s sex offender registration and
notification scheme.

The Eleventh Circuit joined at least three other
circuits in rejecting the substantive due
process argument. The court determined that
even though registration and notification
requirements may result in the person being
shunned by others who have discovered his
past offense, this does not constitute an
infringement of a fundamental right when
Florida is publishing truthful information that is
already available to the public. As a result,
the state had only to show that this enactment
is rationally related to a legitimate government
interest. The court concluded this test was
met because it has long been in the interest of
government to protect its citizens from criminal
activity. The court noted that every state
requires convicted sex offenders to register
their residence with local law enforcement
officials and that the purpose of these laws is



to notify the public about local sex offenders
and to aid law enforcement in identifying and
locating suspects in local sex-related crimes.

As for the equal protection claim, the court
ruled that it is permissible to treat sex
offenders differently from other felony
offenders and that various classifications
contained in the Florida scheme (e.g., those
imposing lesser registration requirements on
offenders under the age of nineteen and not
requiring registration of defendants found not
guilty by reason of insanity or individuals civilly
committed) are rationally related to legitimate
governmental purposes.

The court also found that although the
registration requirement is burdensome, it
does not unreasonably burden these
individuals’ right to travel because the state
has a strong interest in preventing future
sexual offenses by alerting local law
enforcement and its citizens to the
whereabouts of individuals that could
reoffend. The U.S. Supreme Court declined
to review this ruling. Doe v. Moore, 410 F.3d
1337 (11th Cir. 2005), cert. denied, 126 S. Ct.
624 (2005).

Texas Supreme Court Upholds SVP
Commitments and Concludes That
Incompetent Individuals Can Be
Committed; Ruling Not Disturbed

Like at least sixteen other states, Texas
permits a court to commit individuals who
suffer from behavioral abnormalities that make
them likely to engage in a predatory act of
sexual violence. Unlike other states, persons
adjudged to be a sexually violent predator
(SVP) in Texas are committed to outpatient
treatment and supervision. However, a
violation of an associated imposed constraint
is categorized as a third-degree felony and
can result in jail or prison time.

Following a challenge to this scheme, the
Supreme Court of Texas upheld its
constitutionality. Relying on the U.S.
Supreme Court’s analysis in Kansas v.
Hendricks, 521 U.S. 346 (1997), the Texas
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Supreme Court determined that SVP
commitment involves civil rather than criminal
proceedings and thus criminal procedural
safeguards are not necessarily applicable.
The court acknowledged that SVP
commitment in Texas does impose limitations,
as individuals are required to reside at a
particular location, cannot leave the state
without permission, may be fitted with satellite
monitoring equipment, cannot use alcohol,
inhalants, or controlled substances, and must
participate in and comply with a particular
course of treatment. However, the court cited
rulings from courts in fifteen other states that
have determined that their SVP commitment
schemes are civil, not criminal, and added that
Texas, unlike these other states, does not
require that SVPs be housed in a secure
facility similar to a prison.

Further, the court found that commitment
under the Texas statute does not implicate
either of the two primary objectives of criminal
punishment, namely, retribution or deterrence,
but instead promotes the goals of public
safety through long-term supervision and
treatment. While the Texas approach is
unique in imposing severe criminal penalties
for violating a condition of confinement, the
court concluded that this punitive aspect is
offset by the opportunity to “live at large in the
community,” oftentimes at home with their
families.

The court also dismissed an assertion that it
should find the scheme unconstitutionally
vague because (1) treatment is not
individualized by assigning risk levels to
individuals facing commitment, (2)
commitment is predicated on a “behavioral
abnormality,” and (3) the conditions of
commitment are subject to arbitrary
enforcement.

The court further determined that the
competence to stand trial requirement
mandated for criminal proceedings is not
applicable to SVP commitments. The court
reached this conclusion because involuntary
commitment in general does not trigger th(_e
entire range of criminal procedural protections



and the purpose of commitment is to
encompass individuals who suffer from a
mental disorder and who are “unable to
comprehend reality or to respond to it
rationally.”

However, the court held that when a SVP is
facing a prosecution for violating a condition of
commitment, the full array of criminal
procedural rights is applicable, including a
right to be competent at related proceedings.
The U.S. Supreme Court declined to review
this ruling. /n re Commitment of Fisher, 164
S.W.3d 637 (Tex. 2005), cert. denied, 126 S.
Ct. 428 (2005).

Sex Offender Registration and Therapy
Cannot Be Imposed as a Condition of
Parole on Texas Inmates Convicted of a
Non-Sexual Offense Without a Hearing in
Which They Are Found to Constitute a
Threat to Society Because of Their Lack of
Sexual Control; Ruling Not Disturbed

Texas sometimes requires sex offender
registration and sex offender therapy as a
condition of release on parole from
incarceration. While SVP commitment
requires a hearing and is generally limited to
offenders convicted of a specified sexual
offense, these parole conditions could be
imposed without a hearing and regardless of
whether the inmate had been convicted of a
sexual offense.

An inmate on whom these parole conditions
were imposed had been indicted for
aggravated sexual assault of a child but
convicted of only misdemeanor assault. The
Fifth Circuit of the U.S. Court of Appeals did
not rule out the imposition of sex offender
registration and therapy as conditions of
parole for inmates who had not been
convicted of a sex offense. But it concluded
that these conditions may be imposed on such
inmates only after a hearing where it has been
determined that they constitute a threat to
society because of their lack of sexual control.

The court reasoned that where inmates have
not been convicted of a sex offense, they
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have not had an opportunity to contest their
asserted sex offender status. Although the
constitutional rights of parolees are limited,
they are guaranteed some process before the
government can impose conditions that are
qualitatively different from the conditions
characteristically imposed on a person
convicted of a given crime, particularly where
the conditions, as here, have stigmatizing
consequences. The Fifth Circuit determined
that although many parolees are required to
participate in some form of counseling or
treatment as a condition of release, the highly
invasive nature of Texas' sex offender therapy
program is “qualitatively different” from other
conditions that may attend an inmate’s
release. The U.S. Supreme Court declined to
review this ruling. Coleman v. Dretke, 395
F.3d 216 (5th Cir. 2004), cert. denied, 126 S.
Ct. 427 (2005).

Coverage Denied Under Homeowner’s
Insurance Policy Because Acts That
Resulted from Mental lliness Considered
“Intentional” Acts; Ruling Not Disturbed

For no apparent reason, a married couple’s
son shot a woman outside a health care
facility. They and their son, who lived with
them, were sued by the shooting victim. They
attempted to rely on their homeowners’
insurance policy to cover damages that might
be awarded to the shooting victim. The
insurance company responded that the policy
did not apply because it specifically excluded
intentional acts from coverage. The family
argued the policy did apply because their son
suffered from schizophrenia at the time and
their son’s actions were not intentional.

The Michigan Court of Appeals ruled that the
shooting was an intentional act and the
insurance company was relieved of any
obligation under the policy to indemnify or
defend the family. The court determined that
nothing indicated the shooting was an
accident in which the son had not meant to
hurt anyone. Although the son provided
conflicting accounts of what occurred during a
forensic evaluation, the court noted that he
stated that he “went off.” The court construed



this to undercut an assertion that the gun had
discharged accidentally or that the shooting
was unintentional. The court also noted that
he had kicked the victim after she fell to the
ground, laughed, walked back to his car, and
drove away.

The family also argued that even if the son
had not mistakenly shot the gun, he lacked
the mental capacity to expect or intend that
injury would result from his conduct. Even
though the criminal charges against the son
were dismissed because he was found
incompetent to stand trial, the court concluded
that the son’s mental illness did not establish
that the shooting was an unintentional act.
Further, an inability to form criminal intent did
not establish that the individual did not expect
or intend that injury would result. The focus
under an insurance policy, the court
continued, is what a reasonable person would
expect to occur and a person who fires a
sawed-off shotgun from close range toward a
person at the entrance of a public building can
be expected to know that it is highly likely that
injury or death will result.

Although the son attempted to pursue several
arguments for why a different rule should be
adopted that did not interpose the level of
understanding expected of a reasonable
person on an individual with mental iliness,
the court rejected these arguments. The U.S.
Supreme Court declined to review this ruling.
Hastings Mut. Ins. Co. v. Rundell, No. 238549,
2003 WL 21508515 (Mich. Ct. App. July 1,
2003), cert. denied, 126 S. Ct. 372 (2005).

Social Workers Immune from Liability for
Failure to Adequately Investigate and File
Documents Concerning Reported Child
Abuse; Ruling Not Disturbed

Every state has a mechanism for the reporting
and investigation of child abuse and neglect,
with many states, including Virginia,
establishing similar mechanisms for abuse
and neglect involving “aged or incapacitated
adults.” The United States Supreme Court in
DeShaney v. Winnebago County Dep’t of Soc.
Servs., 489 U.S. 189 (1989), held that
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although a state may violate the federal
constitution when it fails to protect individuals
who are placed in state custody or who are
exposed to danger created by the state, the
Constitution does not require a state to protect
individuals from abuse committed by private
actors. A series of lawsuits since then have
attempted to find means by which DeShaney
can be side-stepped to hold state officials
responsible under the federal constitution for a
failure to adequately investigate reports of
child abuse in the community.

In a Missouri case, five children, two of whom
died, were “cruelly tortured and starved” by
their mother and her live-in partner. A lawsuit
was filed against two social workers employed
by the Missouri Department of Social Services
Division of Family Services (DFS) for their
failure to comply with mandated procedures
for investigating reports of child abuse and
neglect and argued that their failure to abide
by state law pertaining to such investigations
violated the federal Due Process Clause.

The Eighth Circuit ruled that such a claim can
be pursued only when the state official is
specifically mandated by law to act under the
circumstances and fails to do so. Here, the
court reasoned, the social workers were
afforded considerable discretion and were not
mandated to act, and thus the victims had not
been entitled to the state’s services. Although
it was argued that the social workers’ filing of
a family assessment report with material
omissions and false representations made the
children more vulnerable to continued child
abuse and ensured needed services would
not be provided, the court concluded that the
filed report did not create greater risks to the
children than the ones to which they were
originally exposed. Thus the state action was
effectively the same as if it had done nothing,
which meant DeShaney controlled and liability
was precluded under the federal constitution.

The court also rejected an argument that the
social workers’ actions had been so egregious
or outrageous that they should be seen as
conscience-shocking and thereby invoke
constitutional protection. The court found that



completing a safety assessment without
personal knowledge of conditions inside the
home and the well-being of each family
member, or failing to conduct an investigation,
contact law enforcement, and verify the
whereabouts of the children, while arguably
negligent, is not sufficiently depraved to
constitute a constitutional violation. The court
noted the evidence did not show that the
social workers (1) knew their representations
were false or (2) deliberately disregarded a
known risk of harm to the children. The court
added that state courts, not federal courts, are
the appropriate forum to enforce state child
protection laws. The U.S. Supreme Court
declined to review this ruling. Forresterv.
Bass, 397 F.3d 1047 (8th Cir. 2005), cert.
denied, 126 S. Ct. 363 (2005).

Guardian Ad Litems, Social Workers Given
Immunity for Efforts to Protect Individuals
Lacking Decision-Making Capacity; Ruling
Not Disturbed

Every state has a mechanism that enables a
state or local agency to intervene to protect
vulnerable individuals when the care they are
receiving is deemed inadequate. This
protection is typically afforded children, elder
persons, and adults who lack decision-making
capacity. Among the interventions this
agency may pursue are periodically
monitoring the care being provided, obtaining
a protective order, removing the person from
the custody of the current care giver, or
initiating guardianship proceedings. When
guardianship proceedings are initiated, a
guardian ad litem will often be appointed to
insure the person at risk is represented and
has a spokesperson in the proceedings. The
current care provider may contest the actions
taken, assert they are unwarranted and
improper, and file a lawsuit for damages that
resulted. The Court of Appeals of North
Carolina has established that it will be rare in
North Carolina that such cases can be
successfully pursued.

The daughter of an elderly man who was in
poor health claimed that she was providing
appropriate care for her father, who lived with
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her, but county officials unjustifiably initiated
guardianship proceedings and conspired to
separate her from her father. She also
asserted an appointed guardian ad litem
negligently failed to fulfill her duty to her father
when she did not advocate for his best
interests.

The court ruled that the agency and its
officials are shielded under the doctrine of
sovereign immunity, which, unless waived,
affords the state, its counties, and its public
officials, when acting in their official capacity,
an unqualified and absolute immunity from law
suits. The court also ruled that county officials
are protected under the doctrine of public
official immunity, which provides immunity to a
public official who “exercises some portion of
sovereign power and discretion,” and can only
be held liable if their conduct is malicious,
corrupt, or outside the scope of their authority.
Finally, the court ruled that guardian ad litems
are entitled to quasi-judicial immunity, which
provides an absolute bar to lawsuits for
actions taken while they exercise their judicial
function. The court noted that several other
courts, including the Fourth Circuit, have held
that guardians ad litem are entitled to this
immunity so they can carry out their functions
as an advocate without worrying about
possible later harassment and intimidation
from dissatisfied parties.

After reviewing the facts presented, the court
dismissed the lawsuit, finding that each of the
defendants was entitled to immunity under the
applicable standards. The U.S. Supreme
Court declined to review this decision.
Dalenko v. Wake County, N.C., Dep’t of
Human Servs., 578 S.E.2d 599 (N.C. Ct. App.
2003), cert. denied, 124 S. Ct. 1411 (2004).

High Court of New York Affirms Dismissal
of Complaint Focused on Sexual
Relationship Occurring During Pastoral
Counseling; Ruling Not Disturbed

A married couple obtained individual
counseling services from their church pastor.
In the course of this counseling, the wife and
the pastor developed a sexual relationship



that lasted several months. After the husband
discovered the affair, the couple filed a suit
against the pastor and the church for sexual
battery (for unwanted touching) and for clergy
malpractice stemming from a breach of
fiduciary duties. Because the pastor was not
licensed as a professional counselor, a
complaint could not be filed with a licensing
body. The New York Court of Appeals ruled
that the lawsuit could not be pursued.

The battery action could not prevail, the court
held, because the evidence established that
the sexual relationship between the wife and
the pastor was consensual. The court noted
(1) the wife initiated discussions concerning
her attraction to the pastor, (2) e-mails
exchanged expressed a shared affection, and
(3) the wife sent these e-mails to the church
congregation after the affair was discovered to
show the relationship was “very mutual.” The
court added that the record did not establish
that the wife’s physical or emotional condition
or prescribed medication impaired her ability
to consent to physical contact with the pastor.

As for the clergy malpractice claim, the court
determined that the complaint failed to
indicate the nature of the alleged fiduciary
breach. Also, exploring an alleged fiduciary
duty would improperly require the courts to
examine ecclesiastical doctrine in an effort to
determine the standard of care owed to
parishioners undergoing ministerial
counseling.

A dissenting opinion argued that there is a
difference between an allegation of clergy
malpractice, which would improperly involve
the courts in ecclesiastical matters, and
breach of a fiduciary relationship. The latter,
the dissent continued, is raised when (1) a
pastor holds himself out as a person qualified
to give marital counseling, (2) a couple seeks
counseling for marital problems from him, and
(3) he breaches a duty owed to them. The
dissent found that the plaintiffs were making
allegations similar to those that could be
pursued against a psychiatrist. A cause of
action based upon a breach of fiduciary duty
rests not on the violation of a generalized

32

professional standard, the dissent added, but
on the abuse of a particularized relationship of
trust. Because the plaintiffs alleged that the
pastor breached a duty of trust by engaging in
sexual encounters during marital counseling,
they should be able to proceed with their
claim. The dissent cited other states
(including New Jersey, Texas, and Colorado)
that have concluded that an action for breach
of a fiduciary duty can be maintained where a
pastor engages in an inappropriate sexual
relationship during pastoral counseling.

The U.S. Supreme Court declined to review
this ruling. Wende C. v. United Methodist
Church, 827 N.E.2d 265 (N.Y. 2005), cert.
denied, 126 S. Ct. 346 (2005).

Personal Property of Homeless on Public
Property Cannot Be Destroyed Without
Notice and an Opportunity to Reclaim
Removed Items of Value; Ruling Not
Disturbed

Like many municipalities, Cincinnati
periodically conducts cleanup activities
targeting municipally-owned areas where
homeless individuals reside. It was not
asserted that the city lacked the authority to
remove the personal property of these
individuals. The Sixth Circuit ruled, however,
that the city cannot destroy it without notice
and without an opportunity to reclaim the
items taken. The court reasoned that “there
can be little doubt” that these individuals have
a protected property interest in their items of
value under the federal constitution.

As for the notice required, the Sixth Circuit
determined that the key inquiry is whether the
notice given is reasonably calculated under
the circumstances to appraise interested
parties of the pendency of the action and
affords them an opportunity to present their
objections. The city contended sufficient
notification was provided when it published a
notice in the local newspaper. Counsel for the
homeless responded that such a notice is
insufficient, particularly when the educational
and financial restraints of the homeless are
considered. The Sixth Circuit ruled that this



was an issue for the lower court to resolve on
remand. The U.S. Supreme Court declined to
review this ruling. Cash v. Hamilton County
Dep’t of Adult Prob., 388 F.3d 539 (6th Cir.
2004), cert. denied, 126 S. Ct. 396 (2005).

Random Drug Tests of State Employees
Providing Mental Health Services to
Prisoners and to Residents of State
Hospitals Upheld; Ruling Not Disturbed

The U.S. Supreme Court declined to review a
decision by the Sixth Circuit that upheld a
random drug testing program imposed by the
State of Michigan on various state employees.
Among the employees subject to testing are
psychiatrists, psychologists, social workers,
and nurses who provide health and mental
health services to prisoners and residents at
state hospitals for the mentally ill and
developmentally disabled. It has been
established that random drug tests constitute
a "search” and the Fourth Amendment
generally protects individuals from searches
without an “individualized suspicion” justifying
the search. However, an exception to this
requirement exists when a state can show a
special need for the drug test.

Even though there was no evidence of a pre-
existing or pervasive drug problem among
these employees, the Sixth Circuit ruled that a
special need for the drug tests had been
established. The court reasoned that because
these employees have access to medications,
including controlled substances, they might
abuse this access, and the health and safety
of their patients may be put in jeopardy if
these employees are under the influence of
drugs or alcohol. In addition, for the care
providers working in prisons, their
unsupervised access to and direct contact
with prisoners raised concerns that drugs or
alcohol might be introduced into the
correctional facility. The court concluded the
state is entitled to attempt to prevent the harm
that results from drug use and this testing
program will deter drug use in these settings.

The court also noted that health care is
heavily regulated and thus these employees
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have a diminished expectation of privacy. The
court further found that the privacy intrusion
associated with this drug testing program was
not excessive. Int'l Union v. Winters, 385 F.3d
1003 (6th Cir. 2004), cert. denied, 125 S. Ct.
1972 (2005).

“Psychological Parent” Doctrine Applies
Even When Established in the Course of a
Same-Gender Relationship; Ruling Not
Disturbed

In Colorado, as in a number of states, a
“psychological parent” doctrine may be
applied in disputes over parental rights. This
doctrine is based on the importance of a child
being able to maintain emotional attachment
to a long-term caretaker. In Colorado, a
psychological parent is recognized when deep
emotional bonds are formed with a person
from whom the child receives daily guidance
and nurturance (other requirements preclude
claims by neighbors, baby sitters, nannies,
and au pairs). Even the existence of a
developed relationship with a fit legal parent
will not prevent nonparents from acquiring
parental rights if they can prove that the child
will experience emotional harm should the
child’s relationship with the psychological
parent be significantly curtailed or terminated.

A Colorado Court of Appeals has added that it
sees no reason why the doctrine should be
applied differently when the relationship with
the child was established in the course of a
same-gender relationship with the child’s legal
parent. The U.S. Supreme Court declined to
review this decision. /Inre E.L.M.C., 100 P.3d
546 (Colo. Ct. App. 2004), cert. denied, 125 S.
Ct. 2551 (2005).

Showing That a Father Poses a Serious
Risk of Psychological or Emotional Harm
to His Children Is a Sufficient Basis to
Award Custody to Grandparents; Ruling
Not Disturbed

Following a divorce, a bitter court battle over
who should have custody of the children from
the marriage often ensues. The dispute may

focus on who is the children’s “psychological



parent” (i.e., the parent to whom the children
are most emotionally attached) or whether
one of the parents pose a risk of psychological
or emotional harm to the children.

In an Oregon case, the mother of two young
children died shortly after a divorce was
finalized that granted her custody of the
children. The father then sought custody, but
was opposed by the mother’s parents (i.e., the
children’s grandparents), who argued that
they should have custody. In court, the father
argued that as the biological parent he had a
supervening right to custody unless he was
shown to be unfit, which could only be
established if it was shown that (1) he was
unable to adequately care for the children or
(2) placement with him would physically harm
the children.

On appeal, the Supreme Court of Oregon
determined that the U.S. Supreme Court, in
Troxel v. Granville, 530 U.S. 57 (2000),
established that a fit parent does have a
constitutionally protected right to make
decisions for a child, but that this right can be
overcome and not only when there is a
showing that the parent poses a risk of
physical harm to the child. Thus, the court
upheld an Oregon statute that establishes a
presumption that the parent acts in the best
interest of the child, but allows a court to
award custody to a psychological parent if the
court determines the parent does not act in
the best interest of the child.

In the case before it, the court determined that
a child-parent relationship did exist between
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the grandparents and the children. However,
relying on the report of a court-appointed
psychologist, the court did not find evidence
that the father was unable to provide
adequate care. The court also dismissed as
irrelevant the grandparents’ assertion that
they were better able to care for the children,
and further ruled that its analysis could not
focus on whether the children might
experience psychological or emotional harm in
the future because of the father’s actions. To
obtain custody, the court concluded, the non-
parent (in this case the grandparents) must
show the parent poses a serious present risk
of psychological, emotional, or physical harm
to the child.

The court found that this showing had been
made. The court noted, in part, the testimony
of the psychologist and others that the father
did not understand his children’s emotional
and developmental needs, had difficulty
controlling his anger, failed to recognize the
children’s emotional attachment to their
grandparents and other relatives of their
mother, did not appreciate the impact on the
children of his multiple changes of residence,
and was unable to acknowledge his
weaknesses as a parent. The court
determined that granting custody to the father
would pose a serious risk of psychological or
emotional harm to the children, and awarded
custody to the grandparents. The U.S.
Supreme Court declined to review this
decision. In re Marriage of O’Donnell-Lamont,
91 P.3d 721 (Or. 2004), cert. denied, 125 S.
Ct. 867 (2005).



Developments in Virginia

Virginia Supreme Court

Virginia Supreme Court Rejects
Constitutional Challenges to Sexually
Violent Predator Commitment Law

The U.S. Supreme Court in Kansas v.
Hendricks, 521 U.S. 346 (1997), and Kansas
v. Crane, 534 U.S. 407 (2002), defused most
federal constitutional challenges to the civil
commitment of sexual offenders under the
sexually violent predator (SVP) statutes
enacted by many states in recent years. State
constitutions could, nevertheless, provide an
alternative basis for challenging these
enactments.

The Virginia Supreme Court, however,
determined that the due process protections
afforded under the Virginia Constitution are
co-extensive with those of the federal
constitution and, in a case of first impression,
upheld Virginia’s SVP civil commitment
legislation under both the federal and state
constitutions. The court ruled that this
legislation, which permits a sex offender to be
civilly committed upon the completion of his
prison term, did not violate double jeopardy
prohibitions and was not an ex post facto
enactment because its purpose is not to
punish offenders but to protect public safety.

The court also concluded that the Virginia
scheme satisfied the constitutional criteria
established by Crane. The court determined
that (1) proper procedures and evidentiary
safeguards were provided, (2) the criterion
that there be a finding of dangerousness
either to one’s self or to others was met by a
required finding that the individual “constitutes
a menace to the health and safety of others;”
and (3) the obligation to link proof of
dangerousness and lack of control to the
condition of the individual was met by a
required finding that the individual “because of
a mental abnormality or personality disorder,
finds it difficult to control his predatory
behavior which makes him likely to engage in
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sexually violent acts.” The Virginia Supreme
Court rejected an argument that Crane
required that the third criterion could only be
established by showing that the individual has
a “serious” difficulty in controlling his behavior,
noting that the U.S. Supreme Court used
various phrases in describing this criterion but
ultimately established that the inability to
control behavior did not have to be
demonstrated with “mathematical precision”
and only needed to be sufficient to distinguish
such individuals “from the dangerous but
typical recidivist convicted in an ordinary
criminal case.”

The court also rejected an argument that the
SVP legislation was “void for vagueness”
because of a lack of preciseness in the
definition of a “sexually violent predator.” The
court found the definition provided sufficiently
clear. As for the requisite evidentiary
standard, while noting that Arizona, California,
and linois have adopted a “beyond a
reasonable doubt” standard for SVP civil
commitment, the Virginia Supreme Court
concluded that the U.S. Supreme Court has
established that the minimum standard that
may be used is a “clear and convincing”
standard and Virginia’s use of this standard
thus met due process requirements. The
court also found that the evidence presented
at trial justified the commitment of the two
offenders whose cases were before the court.
Shivaee v. Commonwealth, 613 S.E.2d 570
(Va. 2005).

Virginia Court of Appeals

Lay Testimony to Support an Insanity
Defense Permitted Only When
Accompanied by Expert Testimony;
Testimony by Licensed Clinical Social
Worker Excluded

The challenge faced by the defendant at trial
was that the court-appointed evaluator had
determined that, although the defendant
experienced psychotic symptoms (including



hearing voices that he believed to be from
God) at the time of the offense, the
defendant’s cocaine use had initiated and
exacerbated these symptoms and thus the
defendant was not legally insane at the time of
the crime. In response, the defendant sought
to introduce the testimony of a licensed
clinical social worker who worked at the jail
where the defendant was held and who saw
the defendant two weeks after the offense and
ten times over the next six months. Because
the symptoms continued during incarceration
when the defendant had no access to illicit
drugs, the social worker was prepared to
testify that the psychotic symptoms were
unrelated to drug use.

The defense also wanted to introduce the
testimony of the defendant’s mother and a
former roommate to establish that he began
hearing voices before he became a heavy
user of cocaine. Although the defense
conceded that in Virginia (1) lay witnesses are
not allowed to provide opinion testimony and
can only recite observed behavior and (2)
clinical social workers have not been
authorized to provide expert testimony on the
insanity defense, it maintained that the social
worker was more than a lay witness and in
any case should be allowed to provide
testimony that would undercut the court-
appointed expert’s factual basis for
determining the defendant was sane at the
time of the offense.

The Virginia Court of Appeals, sitting en banc,
acknowledged that Virginia allows lay
testimony to support an insanity defense.
However, because Virginia also requires that
the defendant establish insanity by a
preponderance of the evidence, the court
ruled that before such lay testimony will be
permitted, supporting expert testimony must
be introduced by the defendant. The court
rejected the notion that a “quasi-expert”
category exists that would permit the social
worker to fill this role. Further, although the
lay testimony in this case might refute the
factual basis for the expert’s diagnosis of a
drug-induced psychosis, the court concluded it
could not establish that some other psychosis
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was present as required for the insanity
defense. Because the defendant could not
produce the required expert testimony, the
court ruled that the defendant could not
introduce his lay witnesses in an effort to
pursue the insanity defense at trial.

A dissenting opinion asserted that lay
testimony on insanity is excluded in Virginia
only when there has been no evidence
supporting an insanity defense introduced, but
here the court-appointed expert established
that the defendant was “most likely psychotic”
at the time of the killing. Although the social
worker could not provide an opinion that the
defendant was legally insane, the dissent
argued that he could testify that there was a
non-drug-induced cause of the defendant’s
psychosis and, together with the expert’s
testimony, this and the other lay testimony
provided a sufficient basis for the defendant to
establish a prima facie case for an insanity
defense. Thus, the testimony of the social
worker and the other lay withesses should
have been permitted. White v. Common-
wealth, 616 S.E.2d 49 (Va. Ct. App. 2005).

Request for New Trial and Opportunity to
Raise Insanity Defense Based on Newly
Discovered Evidence of Dissociative
Identity Disorder Refused

The use of diagnoses of Dissociative Identity
Disorder (DID) (formerly known as multiple
personality disorder) tends to be particularly
controversial in the legal system. Concerns
have been raised about the validity of this
diagnosis, its identification, its potential for
manipulation, and its application in legal
proceedings.

A criminal defendant in Virginia who did not
raise an insanity defense had been found
guilty of the second-degree murder of her
husband. Following her conviction, she was
diagnosed for the first time as having had a
DID at the time of the crime. The defendant
argued that this diagnosis could provide the
basis for a finding of legal insanity under the
“irresistible impulse” prong of the Virginia
insanity defense and she was entitled to a



new trial where she could attempt to establish
this defense.

The Virginia Court of Appeals, sitting en banc,
refused the defendant’s request. After a
detailed review of the case, the court ruled
that (1) the defendant and her counsel could
have secured evidence before trial that she
suffered from DID through the exercise of
reasonable due diligence and (2) the DID
diagnosis would not have produced a different
result upon retrial. The court added that, in
effect, the defendant was asking the court to
establish that a different post-trial diagnosis of
a preexisting mental illness necessitated a
new trial, but that this is something that the
law does not favor.

A dissenting opinion argued that the
defendant had done everything reasonably
possible prior to trial to discover grounds for
an insanity plea but that the evidence
supporting a DID diagnosis did not present
itself until after her conviction. The dissent
asserted that DID is not easily diagnosed, that
earlier evaluations had been thorough and
extensive and explanations provided for why
DID had not been earlier considered, that the
defendant did not have control over the timing
of the emergence of symptoms, that there was
evidence that she was not feigning the
symptoms, and that the out-of-state decisions
from Wisconsin, Oklahoma, and Michigan on
which the majority relied were factually
dissimilar. The dissent concluded that a new
jury could have found that one or more of the
defendant’s alter personalities was
responsible for the murder and that the
defendant suffered from an impulse that was
sudden, spontaneous, unpremeditated, and
overwhelming. Orndorff v. Commonwealth,
613 S.E.2d 876 (Va. Ct. App. 2005).

Children’s Therapist Can Not Testify at
Divorce Proceedings About Mother’s
Behavior

A court presiding over divorce proceedings in
Virginia must consider the “mental condition of
each parent” in making custody or visitation
arrangements. At the same time, as in most
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states, statements made to a licensed mental
health care provider by a client are privileged
(i.e., the provider cannot testify regarding any
information obtained while examining or
treating a client without the client’s
permission). Formerly, this privilege was often
disregarded during custody or visitation
proceedings because the client was
considered to have placed his or her mental
condition at issue in these proceedings.
However, a new law (VA. CODE § 20-124.3:1)
was passed that limits the admissibility of
mental health records in these proceedings.

In its first ruling on the scope of this new law,
the Virginia Court Appeals held that this
statute prevents the children’s therapist from
testifying about their mother’s behavior even
though the mother was not the client of the
therapist. The mother had custody of the
children but under Virginia law she is required
to “foster” her children’s relationship with their
noncustodial parent. The children’s therapist
had testified that the mother during clinical
sessions with the children had denigrated their
father and as a result the trial court held the
mother in contempt for this behavior.

The Virginia Court of Appeals ruled that this
testimony should not have been admitted and
reversed the contempt finding. The court
determined that the new law was not limited to
when the parent was a client of the therapist
but encompassed any information obtained
during or from therapy concerning a parent.
Although the new law permits a licensed
mental health provider to testify regarding
suspected child abuse or neglect or pursuant
to a court ordered independent mental health
evaluation, the appellate court concluded that
a mental health provider’s testimony was not
allowed merely to promote the administration
of justice or to ascertain the best interests of
the child. Because the therapist's testimony
was given without the mother’s permission
and this was the only independent testimony
about the mother’s criticism of the father in the
presence of the children, the court reversed
the contempt finding. Schwartz v. Schwartz,
616 S.E.2d 59 (Va. Ct. App. 2005).



Young Girl Competent to Testify During
Criminal Proceeding

The Virginia Court of Appeals ruled that a
young girl, whose exact age was not given,
was competent to testify in a criminal
proceeding. The defendant in the case had
been convicted of animate object sexual
penetration of a child under the age of 13. He
claimed that the alleged victim was
incompetent to testify because she did not
independently remember the incident, had a
limited capacity to recall the events, and did
not understand or affirm the oath administered
prior to her testimony.

The appellate court noted that in Virginia age
alone does not make a child incompetent to
testify. The requisite test is that the child must
possess the capacity to (1) observe, recollect,
and communicate events and (2) intelligently
frame answers with a consciousness of the
duty to speak the truth. The court determined
that this girl demonstrated the capacity to
observe, recall, communicate, and respond by
answering questions on the stand about her
home, school, and events from her last
birthday, and added that her account of the
events paralleled the defendant’s version. A
conclusion that she had no independent
memory of the event could not be drawn
merely from the fact that she had spoken to
others about the incident. A lack of detail in
her testimony might lead the trier of fact to
discount her credibility as a witness, but did
not pertain to her competence to testify. The
court also determined that the oath
requirements were met when the child
promised at trial that she would tell the truth
about what had happened, stating that it
would be “bad” to do otherwise. Avalos v.
Commonwealth, No. 2874-03-4, 2005 WL
1429772 (Va. Ct. App. June 21, 2005).

Wife Was Competent to Execute a
Settlement Agreement Even Though
Treating Psychiatrist Testified That When
He Saw Her Four Days Later She Was in
“Acute Stage” of Bipolar Affective Disorder

To be binding, both parties to a contractual
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agreement must be mentally competent.
Under Virginia law, each party is presumed to
be competent and a party later seeking to
establish incompetence has a “heavy burden”
to show by clear and convincing evidence that
the person “lacked the capacity to understand
the nature and consequences” of the
transaction. A failure to exercise good
judgment or to make wise decisions will not
establish a party’s incompetence.

In a case before the Virginia Court of Appeals,
a woman argued that her property settlement
agreement with her husband should be set
aside because she was incompetent to
execute the agreement at the time. The wife’s
psychiatrist testified that the woman was in an
“acute stage” of bipolar affective disorder
when he saw her four days after she signed
the agreement and that it was his opinion that
she would not have been able to “appreciate”
the consequences of signing the settlement
agreement at the time she signed the
agreement.

On appeal, the court ruled that there was
insufficient evidence to support the wife's
claim that she was incompetent at the time.
The court noted that the wife’s psychiatrist on
cross-examination testified that he could not
say the wife had been in the same condition
four days earlier. Further, weight was given to
a psychiatrist testifying on behalf of the
husband who reviewed a journal
contemporaneously kept by the wife and
found the entries grammatically correct and
“consistent with logical thought.” This
psychiatrist also pointed out that the wife was
being seen on an outpatient basis at the time
and associated medical records stated she
was not delusional. The psychiatrist also
found it significant that the wife actively
participated in creating the agreement by
drafting the portion she signed.

The court also determined that it was
acceptable to rely on lay testimony in
assessing a party’s competency when’the
individual was familiar with the person's
demeanor. The court noted that three _
witnesses who saw the wife on almost a daily



basis testified that she appeared “normal”
during the relevant time period. The court
also cited as significant the wife’'s own
testimony that she was working at the time on
a full-time basis, had a clear recollection of the
events, was aware of the property that the
parties owned, and recognized her husband
got most of the property under the agreement.
Arey v. Arey, No. 0801-05-3, 2005 WL
2205646 (Va. Ct. App. Sept. 13, 2005).

Parental Rights of Woman with
Schizophrenia Terminated for Failing to
Take Needed Medication

The Virginia Court of Appeals ruled that a
woman’s failure to consistently take the
medication needed to control her mental
illness could serve as the basis for terminating
her parental rights. Diagnosed with
schizophrenia, the woman lost custody of her
son immediately after his birth. At the hospital
she had initially said that she did not know she
was pregnant and then stated that she had
become pregnant from a tomato seed she had
eaten in a can of spaghetti. She lived alone at
the time in a condemned house with no
running water and only one working electrical
outlet.

The relevant governmental agency advised
her that to regain the custody of her son she
needed to attend counseling sessions, take
parenting classes, find suitable housing, and
take her daily medication for her mental
illness. Following a period of psychiatric
hospitalization and a three-month stay in an
adult home, she did find housing. However,
the court found that she generally refused to
take parenting classes and during supervised
visits with her child did not show appropriate
parental skills, failed to attend scheduled
counseling sessions, insisted she did not need
treatment, and did not regularly take her
medication but only when she thought she
needed it. Meanwhile, her child had bonded
with his foster family and this family was
willing to adopt him. When the child was two
years of age, termination proceedings were
begun.
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The court held that there was clear and
convincing evidence that termination of the
woman’s parental rights was in the child’s best
interests. The court refused to admit into
evidence letters written by a pair of mental
health professionals that discussed the
woman’s diagnosis and lack of treatment
adherence because the letters constituted
inadmissible hearsay evidence. Nevertheless,
the court determined there was sufficient
evidence showing the woman remained
unwilling to accept her mental ililness and to
obtain the treatment and medication that
might permit her to parent the child
successfully. The court added that the
woman had not demonstrated an ability to
bond with the child or to recognize that his
needs changed as he developed.

Notwithstanding that the woman had
remedied the conditions under which she was
living when the child was born, the court
concluded it was not in a child’s best interests
to wait for a lengthy period of time to find out
when, or even if, a parent will be capable of
resuming parental responsibilities, and thus
terminated the woman’s parental relationship.
Fields v. Dinwiddie County Dep’t of Social
Servs., 614 S.E.2d 656 (Va. Ct. App. 2005).

Circuit Courts of Virginia

Statute of Limitations Held to Bar Personal
Injury Suit Against Catholic Diocese Based
on 25-Year-Old Recovered Memories of
Sexual Abuse

A man who alleged that he recently recovered
memories of sexual abuse some twenty-five
years earlier by a nun who taught at his
Catholic school had his lawsuit against the
Catholic Diocese of Richmond dismissed
because the claim was barred by the Virginia
statute of limitations on filing personal injury
claims. In Virginia, a lawsuit to recover for
personal injuries generally must be filed within
two years from the time the harm occurred,
although if the injured person is a minor the
two-year period does not begin to run until the
person reaches the age of eighteen.



In 1994, the Virginia Constitution was
amended to permit the General Assembly to
retroactively change this rule for personal
injury actions arising from the sexual abuse of
minors. In 1996, the General Assembly
changed the statute of limitations so that if a
person discovered during discussions with a
licensed physician, psychologist, or clinical
psychologist that he or she had been sexually
abused as a minor, the time limitation would
not begin to run until those discussions
occurred.

The man in this case asserted that he had
repressed his memories of the abuse and it
was not until the last two years that he
discovered his abuse following
communications with the requisite mental
health professional. He argued that the 1996
change permitted him to pursue his lawsuit.

The Norfolk Virginia Circuit Court, however,
ruled that the constitutional amendment only
permitted retroactive changes to the statute of
limitations for law suits that targeted “natural
persons” and thus the legislature in its 1996
enactment could not retroactively extend the
statute of limitations for suits that target
entities, such as the Catholic Diocese, that are
not a “natural person.” Thus, the court
determined the man could not pursue his
lawsuit against the Catholic Diocese because
the statute of limitations had expired.
McConville v. Rhoads, No. L04-422, 2005 WL
1463850 (Va. Cir. Ct. June 8, 2005).

Commonwealth Pays $85,000 After
Resident at Geriatric-Psychiatric Facility
Attacks Another Resident; Greater Number
of Violent Attacks on Geriatric Residents in
General Linked to Increase in Lawsuits

A medical malpractice claim brought against
the Commonwealth of Virginia following the
death of a resident at a state-operated
geriatric/psychiatric facility was settled prior to
trial for $85,000. Two days after being
admitted, the resident was attacked by
another resident, suffered a cerebral
hematoma from being knocked down, and
died a week later of complications from her
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injuries. Family members in their lawsuit
alleged the Commonwealth failed to provide a
safe environment and inadequately
supervised the aggressive resident, especially
in light of evidence that staff knew or should
have known about the aggressive resident'’s
threatening behavior and violent tendencies.
Depositions revealed facility staff were aware
of previous acts of violence by the aggressive
resident and the facility had the ability to
separate and restrict aggressive residents
from coming into unsupervised contact with
other residents. Fink, Ex'r Estate of Sarah
Ann Lipscomb v. Commonwealth, Med-mal
Death Settles for $85,000 Prior to Trial, 19 VA.
LAwW. WKLY. 1204 (Apr. 25, 2005).

It has been asserted that there is a growing
number of nursing home resident-on-resident
assaults that are in part due to a lack of
proper supervision and in part the result of a
mixing of populations where defenseless older
individuals with Alzheimer’s or dementia are
housed with younger individuals with a mental
disorder or a criminal history. Florida and
North Dakota are reported to be considering
legislation that would require nursing homes
and assisted-living facilities to conduct
background checks of prospective residents
and ban convicted sex offenders. A nursing
home industry spokesperson has expressed
concerns about the delay and added expense
associated with such mandated screening.

In May of 2005, a lawsuit filed against a
nursing home by the Minnesota Attorney
General for a failure to warn residents,
families, and case workers that sex offenders
were living at the home along with vulnerable
adult residents was settled without an
admission of wrongdoing by the nursing
home. Two of the home’s former operators,
however, pleaded guilty in October of 2004 to
charges of criminal neglect for housing sex
offenders who subsequently sexually
assaulted other residents.

Concerns have been expressed that breaches
of legal protections of privacy and
confidentiality, including those provided by the
federal Health Insurance Portability and



Accountability Act, might result from such
disclosures, although the Alaska Supreme
Court in Bryson v. Banner Health Sys., 89
P.3d 800 (Ala. 2004), ruled that confidentiality
laws do not necessarily negate the duty of a
facility to protect a resident from another
resident. Nora Lockwood Tooher, Nursing
Home Violence Spurs Increase in Lawsuits, 2
VA. MED. L. REP. 3, 13 (July 2005).

U.S. Court of Appeals, Fourth Circuit

Capital Defendant Not Entitled To New Trial
When His Attorney Failed to Investigate a
Psychological Report Suggesting a
Possible Organic Brain Disorder

A defendant charged with murder and facing a
possible death sentence has a right to present
mitigating evidence that weighs against the
issuance of the death penalty. This can
include evidence of a mental iliness or mental
retardation that demonstrates the defendant’s
diminished capacity and reduced
responsibility for the crime. The U.S.
Supreme Court in Strickland v. Washington,
466 U.S. 668 (1984), established that a
defendant has a Sixth Amendment
constitutional right to “effective assistance” of
counsel in discovering and presenting this
evidence during the sentencing phase, and
the Court indicated in Wiggins v. Smith, 539
U.S. 510 (2003), that this right required the
defendant’s attorney to diligently explore
potentially relevant mental health evidence.

In a Virginia case, the Fourth Circuit ruled that
defendant’s counsel had acted reasonably in
not further investigating or sharing with
defendant's court-appointed mental health
expert a 1984 psychological report contained
in the defendant’s school records that was
received three days before trial and suggested
the possibility of “organic brain deficiency” in
the defendant. The court reasoned that (1)
the attorney had already amassed enormous
amounts of information confirming that the
defendant was not mentally impaired to a
degree that could be reasonably considered
mitigating, (2) the nature of the defendant’s
crimes did not indicate a mental impairment at
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the time of their commission, (3) an
independent evaluation of the defendant had
concluded that he had an 1.Q. of 86 and thus
was not mentally retarded, (4) the remainder
of the defendant’s school records did not
suggest any possibility of mental retardation
or organic brain dysfunction, (5) the attorney’s
own interactions with the defendant had not
suggested to her that he was mentally
retarded, and (6) the attorney had reasonably
concluded that the testimony of the
defendant’s family would not have supported
an argument that he was somehow brain
damaged.

The court added that the attorney had chosen
to pursue a reasonable strategy that focused
on the defendant’s responsiveness to
structured settings in an effort to refute the
Commonwealth’s contention that the death
penalty was justified because the defendant
posed a future danger to others, and that
evidence of an organic brain disorder would
have undercut this strategy.

A dissenting opinion noted that the attorney
admitted that an organic brain dysfunction
could serve as a mitigating factor and that
post-trial examinations had established the
accuracy of this diagnosis, and argued that
when an attorney receives a good lead along
these lines from her client’s records,
particularly when her expert has requested
any such records, her failure to further pursue
this information constituted ineffective
assistance of counsel in violation of the Sixth
Amendment. Walker v. True, 401 F.3d 574
(4th Cir. 2005), petition for reh’g en banc
denied, 411 F.3d 467 (4th Cir. 2005).

Requirements for Forcibly Medicating a
Defendant Found Incompetent to Stand
Trial Delineated by Fourth Circuit

The U.S. Supreme Court in Sell v. United
States, 539 U.S. 166 (2003), held that the
government may involuntarily medicate a
criminal defendant to render the defendant
competent to stand trial even though the
defendant does not pose a danger to self or
others. The Supreme Court authorized such



treatment under limited circumstances, but left
it to the lower courts to flesh out the details of
the requisite test. While reviewing a ruling by
a federal judge in the Western District of
Virginia, the Fourth Circuit provides many of
these details.

The defendant, seventy-four years old at the
time, had confronted a U.S. Department of
Agriculture agent in Wytheville, Virginia, about
a late-payment notice he received on a
housing loan. Arrested on a misdemeanor
charge of assaulting, resisting, or impeding a
federal employee, the defendant was
diagnosed as suffering from paranoid
schizophrenia, found incompetent to stand
trial, and placed in a federal correctional
institution for further evaluation. During the
next year, he refused antipsychotic medication
and told a fellow inmate that he was going to
kill the judge responsible for his continued
incarceration. For the latter, he was charged
with threatening to murder a federal judge,
which has a statutory maximum punishment of
ten years. Pursuant to Sel/, the government
also sought a court order to medicate the
defendant over his objection.

The Fourth Circuit determined that Sel/
established medication can be administered if:
(1) the government has an “important” interest
in trying the defendant, (2) involuntary
medication will “significantly further” that
interest, (3) involuntary medication is
“necessary” to further the government'’s
interest, and (4) administration of the drugs is
“medically appropriate.”

As for the first part of the test, the Fourth
Circuit ruled that an “important” governmental
interest exists when the defendant is accused
of a “serious” crime and the seriousness of a
crime is determined by its maximum penalty.
The court rejected the defendant’s argument
that the focus should be the sentence he was
likely to receive under the federal sentencing
guidelines (14-20 months for this defendant).
While not indicating what maximum term was
needed for a charged crime to be a “serious”
crime, the court concluded it was “beyond
dispute” that a felony carrying a maximum
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punishment of ten years imprisonment was a
“serious crime.”

However, the Fourth Circuit determined that
the government had failed to satisfy the
second and fourth elements of the Se/l test.
The court found the government did not
establish that involuntary medication will
“significantly further” its interest in trying the
defendant because although the government's
proposal generally discussed the benefits of
atypical antipsychotic medication over
conventional antipsychotics, it did not state
the particular type of atypical antipsychotic
medication staff planned to administer. The
court ruled the government must specify the
particular drug it will administer before it can
obtain an order authorizing treatment over
objection.

Similarly, the Fourth Circuit found that while
the government’s proposal asserted that
medication is the “primary” way to treat
schizophrenia, it did not establish that it was
“medically appropriate” here because it failed
to address the defendant’s “particular mental
and physical condition” in reaching its
conclusions. The court noted that the
proposal did not address concerns that
treatment might be ineffective in ameliorating
the defendant's delusions of a governmental
conspiracy that had been ongoing for forty
years, particularly when it was the government
that was administering the medication over
the defendant’s objection. It also cited the
proposal’s failure to redress fears that giving
this type of medication to an elderly man who
takes a number of medications to treat
diabetes, hypertension, and asthma might
cause adverse side effects.

The Fourth Circuit ruled that the government
must articulate the particular medication,
including the dose range, it proposes to
administer and must relate the proposed
treatment plan to the individual defendant’s
particular medical condition. Specifically, the
government must spell out why it proposed
the particular course of treatment, provide the
estimated time the proposed treatment plan
will take to restore the defendant’s



competence, indicate the criteria it will apply
when deciding when to discontinue the
treatment, describe the plan’s probable
benefits and side-effect risks for the
defendant’s particular medical condition, show
how it will deal with probable side effects, and
explain why the benefits of the treatment plan
outweigh the costs of its side-effects. United
States v. Evans, 404 F.3d 227 (4th Cir. 2005).

Federal District Court in Virginia

Use of Five-Point Restraints on Inmates for
46-48 Hours Without Procedural Checks
Ruled Unconstitutional

Incarcerated individuals with a mental iliness
may be particularly prone to engage in
disruptive behavior. When an inmate
engages in disruptive behavior, correctional
officials may respond in various ways. They
may reduce the inmate’s privileges, place the
inmate in isolation or segregation, or employ
four- or five-point restraints to subdue the
individual. Under Virginia state policy, an
inmate who tried to escape or demonstrated
violent or unmanageable behavior could be
positioned face up on a bed with leather
straps applied to the wrists, ankles, and
across the chest for up to forty-eight hours if
initial approval had been provided by the
Warden or Administrative Duty Officer. This
policy was challenged by an inmate who had
been placed in five-point restraints for 46-48
hours on five occasions (six to nine meal and
restroom breaks were provided each time).

A federal judge in Virginia held that placing
state prisoners in five-point restraints for such
lengthy periods of time without procedural
protections constituted a violation of the
Eighth Amendment’s prohibition of the use of
excessive force on incarcerated individuals.
Noting that there were generally significant
passages of time between the disruptive
behavior and the use of the restraints, the
court reasoned that this length of time in
restraints was not necessary to “control” the
inmate. Thus, the court concluded, the intent
of the prison officials must have been to inflict
unnecessary and wanton pain and suffering,
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which constitutes cruel and unusual
punishment prohibited by the Eighth
Amendment.

The court also ruled that placing an inmate in
five-point restraints for this length of time
without procedural protections violated the
Fourteenth Amendment’s Due Process
Clause. Classifying these restraints as an
“atypical and significant hardship”
substantially more restrictive than the
conditions of confinement of the general
prison population, the court determined that
placing an inmate initially in restraints to gain
control over him did not justify their indefinite
imposition. The court refrained from dictating
the precise nature of the process that was due
the inmate. It also abstained from indicating
the exact point in time when the inmate was
entitled to due process, but the court did
determine that this point occurred “well
before” the expiration of 46-48 hours. Card v.
D.C. Dep’t of Corr., No. 2:00CV631, 2005 WL
2260167 (E.D. Va. Sept. 13, 2005).

Virginia General Assembly

Virginia’s Civil Commitment Provisions
Recodified Effective October 1, 2005

During its 2005 session, the Virginia General
Assembly recodified Title 37.1, which contains
Virginia's civil commitment provisions. This
revision was the product of a legislatively-
designated study group (the Virginia Code
Commission), which was charged in 2003 with
updating this title that was last revised in
1968. The revisions are found primarily in
new Title 37.2 and took effect on October 1,
2005. Although there are some minor
changes, the general approach to civil
commitment in Virginia remains basically the
same and can be found generally at VA. CODE
§ 37.2-800 to -847 (2005).

Virginia Legislature Targets Bullying in
Schools

School officials are increasingly being
required by legislatures to be vigilant for and
to take prescribed steps in response to



incidents that threaten the physical and
psychological well-being of students. In
particular, greater attention is being given to
the deleterious effects of student harassment
and bullying.

The Virginia General Assembly enacted laws,
effective July 1, 2005, that (1) mandate school
boards include in their code of student
conduct prohibitions on bullying; (2) require
schools to institute programs that address the
inappropriateness of bullying; (3) added
stalking to the list of incidents that must be
reported to school superintendents and
principals and that principals must
immediately report to a local law-enforcement
agency if the act constitutes a criminal
offense; (4) require principals to report these
incidents to the parents of students who are
the targets of this conduct, notify these
parents that the incident has been reported to
local law enforcement officials, and inform the
parents that they may contact the law
enforcement officials for further information if
they so desire; and (5) provide immunity from
civil damages to any school volunteer or
employee who makes a prompt food faith
report to the appropriate school official of any
alleged acts of bullying or crimes against
others. 2005 Va. Acts ch. 461, 462 (codified
at VA. CODE §§ 8.01-220.1:2, 22.1-208.01,
22.1-279.3:1, 22.1-279.6).

Virginia Mental Health Reports

Report Addresses Quality of Care Provided
by Virginia’s Community Programs for
Mental Health, Mental Retardation, and
Substance Abuse Services

Virginia's Office of the Inspector General has
completed what it describes as the first review
of community programs licensed by the
Virginia Department of Mental Health, Mental
Retardation and Substance Abuse Services.
The report studied from May to August 2005
the state-wide system of emergency services
programs (ESPs) operated by the forty
community services boards (CSBs) in Virginia.
The report notes that 49,000 individuals are
served annually by these programs and
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provides a series of findings and
recommendations.

Among the more negative findings were that
the majority of Virginia's CSBs do not provide
a comprehensive range of crisis intervention
services for individuals with mental illness and
substance use disorders. The primary
identified deficiency was that very few offer
“critical” mid-range community crisis
stabilization programs that can stabilize
difficult crisis situations in the community and
thereby avoid greater dependence on costly
and more restrictive inpatient hospital care.
The study also found that most communities
do not have access to appropriate crisis
intervention for consumers with mental
retardation.

At the same time, the study found that
Virginia’s CSB system of emergency services
is staffed with well qualified, experienced,
highly motivated, and well-supervised staff,
and that consumers report a general
satisfaction with the emergency services
provided. OFFICE OF THE INSPECTOR GENERAL
FOR MENTAL HEALTH, MENTAL RETARDATION
AND SUBSTANCE ABUSE SERVICES, REVIEW OF
THE VIRGINIA COMMUNITY SERVICES BOARD
EMERGENCY SERVICES PROGRAMS (REPORTS:
#123-05) (Aug. 2005).

Other recent Virginia mental health reports
include: JOINT COMMISSION ON HEALTH CARE,
INTERIM REPORT ON MENTAL HEALTH NEEDS
AND TREATMENT OF YOUNG MINORITY ADULTS
(2005), and VIRGINIA DEPARTMENT OF MENTAL
HEALTH, MENTAL RETARDATION AND
SUBSTANCE ABUSE SERVICES, CONSUMER
SATISFACTION SURVEY 2004 ANNUAL REPORT:
OUTPATIENT MENTAL HEALTH AND SUBSTANCE
USE DISORDER SERVICES (April 2005).

Virginia State Bar

Defense Attorneys Not Bound to Adhere to
Directions of Irrational Capital Defendants
Seeking to “Commit Suicide by State”

A member of the Virginia State Bar asked its
ethics committee whether an attorney can do



anything counter to the directions of a criminal
defendant charged with capital murder who
wants to “commit suicide by state” and directs
the attorney not to present a trial defense nor
introduce mitigating evidence at sentencing.
The committee acknowledged that it had
previously concluded that when an attorney
has a reasonable basis to believe that a
client’s preference for the death penalty is
rational and stable, the client’s decision not to
present mitigating evidence at sentencing
controls. However, the committee said the
result is different when the client is asking the
attorney to forgo the presentation of evidence
at both the guilt and sentencing phases and
the attorney has a rational basis for believing
that the client is unable to make a rational,
stable decision about this matter.

Irrational capital defendants who want to be
executed, the committee concluded, cannot
force their attorneys to refrain from mounting a
defense at their trial and the attorneys can
take various steps to protect their clients,
including seeking a mental health evaluation,
asking that a guardian be appointed, or
pursuing a defense in spite of a client’s
directive to the contrary. The precise steps to
be taken depended on the attorney’s
conclusion regarding the degree of the client’s
impairment.

A prior determination by a forensic mental
health professional that the defendant is
competent to stand trial, the committee added,
does not establish that the defendant is
competent to make this decision, in part
because the requisite competence may be
different and in part because the defendant’s
mental state may have deteriorated since the
prior evaluation. VIRGINIA STATE BAR
STANDING COMM. ON LEGAL ETHICS, OP. 1816
(Aug. 17, 2005).

Virginia Board of Medicine

New Standards of Professional Conduct
for the Practice of Medicine Issued

The Virginia Board of Medicine has issued
new regulations governing the professional

conduct of practitioners of medicine (as well
as osteopathy, podiatry, and chiropractic),
many of which have relevance for mental
health professionals. A violation of these
standards can result in the imposition of
sanctions by the Board.

Under the new standards, a bona fide
practitioner-patient relationship must exist
before treatment or prescriptions can be
provided. The practitioner can not prescribe
to himself or a family member a controlled
substance unless there is an emergency or no
other qualified practitioner is available, or the
prescription is for a single episode of an acute
illness through one prescribed course of
medication.

A practitioner is generally required to
accurately inform a patient or the patient’s
legally authorized representative (LAR) of the
medical diagnosis, prognosis, and prescribed
treatment or plan of care. Further, a
practitioner cannot deliberately make a false
or misleading statement regarding the
practitioner’s skill or the value of a particular
treatment or medication. Information
regarding care must be provided to the patient
or his LAR in understandable terms and
participation in decisions regarding the
patient’s care encouraged.

Informed consent must be obtained before
any invasive procedure is performed and the
patient must be informed of the risks, benefits,
and alternatives that a reasonably prudent
practitioner in a similar practice in Virginia
would tell a patient. If the patient is a minor or
is incapable of making or communicating an
informed decision because of a physical or
mental disorder, consent must be obtained
from the LAR.

Any recommendation of vitamins, minerals, or
food supplements must be based on a
reasonable expectation that they will result in
a favorable patient outcome. Certain
modifications were also made to a
practitioner’s responsibilities in prescribing
medications for weight reduction or control.



The new standards also clarify that a willful or
negligent breach of confidentiality between a
practitioner and a patient is subject to
sanction. However, a breach that is required
or permitted by applicable law or that is
beyond the control of the practitioner is not
considered negligent or willful.

The practitioner generally cannot terminate
the relationship with a patient or make his or
her services unavailable without providing
documented notice to the patient that gives
the patient a “reasonable time” to obtain the
services of another practitioner. If the
relationship is terminated, the practitioner
must generally make a copy of the patient
record available.

Patient records must be maintained for a
minimum of six years from the last patient
encounter, unless (1) the patient is a minor, in
which case the records must be maintained
until the minor reaches the age of eighteen or
becomes emancipated, (2) the records have
been transferred to a health care provider or
given to the patient or the patient’s personal
representative, or (3) federal law or a
contractual obligation requires that they be
maintained for a longer period of time.
Practitioners must post information or
otherwise inform patients of the time frame for
record detention and destruction.

Records must be destroyed in a manner that
protects patient confidentiality (e.g., by
incineration or shredding). If a practice is
being closed, sold, or relocated, notice must
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be given that copies of the records can be

sent to the patient or to another provider of the
patient’s choice.

The standards also address the practitioner
who is abusive in his or her interactions with
other individuals. The standards prohibit
providers from engaging in an egregious
pattern of disruptive behavior or interaction in
a health care setting that interferes with or
could reasonably be expected to adversely
impact patient care.

The practitioner is responsible for the actions
of subordinates. The practitioner cannot
delegate patient care to a subordinate who is
not properly trained and supervised and
cannot knowingly allow subordinates to
jeopardize patient safety or provide patient
care outside the subordinate’s scope of
practice.

Finally, the standards establish that not only is
sexual contact with a patient prohibited, but
also sexual contact with a key third party if the
contact is the result of an exploitation of trust,
knowledge, or influence derived from the
professional relationship with the patient or if
the contact has or is likely to have an adverse
effect on patient care. Key third parties are
defined as the patient’s spouse, partner,
parent, child, guardian, or legal
representative. Similar restrictions are placed
on sexual contact between a medical
supervisor and a medical trainee. 18 VA.
ADMIN. CODE §§ 85-20-25 to -105 (2005).



Developments in Other Federal Courts & Federal Legislation

Sixth Circuit/ Tennessee District Court

HIPAA Did Not Preclude Psychotherapist
from Reporting That 16-Year-Old Boy Saw
Child Pornography on His Father’'s Home
Computer

A sixteen-year-old boy disclosed to his
psychotherapist that he saw (1) pornographic
images of children on his father's computer at
home and (2) his father sitting naked at his
computer in front of a webcam. Although
there was no indication the father had sexually
abused his son, the psychotherapist reported
the disclosure to law enforcement authorities,
which ultimately led to the arrest of the father.
The father asserted that this report violated
the Health Insurance Portability and
Accountability Act (HIPAA) and, thus, all
evidence generated as a result of this report,
including a search of the father's computer,
should be suppressed.

A federal district court in Tennessee rejected
the father's motion to suppress. First, the
court ruled, the information disclosed by the
psychotherapist did not fall within HIPAA's
definition of protected “health information.”
The court noted that the privacy protections of
HIPAA apply to “past, present or future
physical or mental health or condition of an
individual, the provision of health care to an
individual, or the past, present, or future
payment for the provision of health care to an
individual.” In contrast, the information
conveyed by the psychotherapist pertained to
the defendant’s conduct in possessing and
viewing child pornography and contained
neither information about the physical or
mental health treatment of her client nor
medical or billing records.

Second, the court determined, even if the
disclosure had contained protected health
care information, HIPAA provides an
exception that authorized this disclosure. The
court cited a HIPAA provision that permits
disclosure about an individual reasonably
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believed to be a victim of abuse, neglect, or
domestic violence to a governmental authority
to the extent the disclosure is expressly
authorized by statute or regulation and the
person providing the report believes, in the
exercise of professional judgment, that the
disclosure is necessary to prevent serious
harm to the individual or other potential
victims. The court noted that Tennessee law
requires psychotherapists to report child
sexual abuse to law enforcement and found
that the psychotherapist, in the exercise of her
professional judgment, reasonably believed
that disclosure to law enforcement was
required by law and necessary to prevent
serious harm to the children depicted in the
images or other potential child sexual abuse
victims. The court added that even though
there was no evidence that the father sexually
molested his son, minors who are exposed to
graphic images of child sexual abuse are also
at risk and it was likely the son experienced
psychological trauma by his exposure to the
child pornography.

Further, the court stated, the psychotherapist-
patient privilege that existed between the
psychotherapist and the boy did not prevent
disclosure because the Tennessee statute
that establishes this privilege states that it
does not apply to any situation involving
known or suspected child sexual abuse and
can not serve as a basis for a failure to report
this abuse. Because the psychotherapist had
no choice but to report the information to law
enforcement authorities, the court held no
HIPAA violation resulted from the disclosure,
and resulting evidence would not be
suppressed. United States v. Mathis, 377 F.
Supp. 2d 640 (M.D. Tenn. 2005).

Seventh Circuit

Administering the MMPI to Prospective
Employees Violates the ADA

Concerned that individuals with disabilities
often face barriers to joining the workforce



based on unfounded stereotypes and
prejudice, Congress in enacting the
Americans With Disabilities Act of 1990 (ADA)
limited the ability of employers to use “medical
examinations” as a condition of employment.
The ADA prohibits the use of pre-employment
medical tests, the use of medical tests for
existing employees that lack job-relatedness
and business necessity, and the use of
medical tests that screen out (or tend to
screen out) people with disabilities. An lllinois
employer asked prospective employees 502
questions from the Minnesota Multiphasic
Personality Inventory (MMPI) as part of a
battery of tests. The employer claimed that
the MMPI simply measured potentially
relevant personality traits and thus was not a
prohibited medical exam.

The Seventh Circuit ruled that psychological
tests that are designed to identify a mental
disorder or impairment constitute a medical
exam, while those that measure personality
traits such as honesty, preferences, and
habits are not. Because the court determined
that the MMPI is designed, at least in part, to
reveal and diagnose certain mental disorders
and has the effect of harming the employment
prospects of individuals with mental disorders,
the Seventh Circuit held that the MMPI is a
medical exam and the employer violated the
ADA when it was administered to prospective
employees (including existing employees
seeking a new position within the company).

The court said it did not matter that the MMP!
was only used as part (albeit a significant part)
of a battery of tests. However, the court did
not rule out its use with existing employees
when its use is job-related and consistent with
business necessity. Karraker v. Rent-A-
Center, Inc., 411 F.3d 831 (7th Cir. 2005).

Eighth Circuit

Sovereign Immunity Bars ADA Suit Against
a State for Failing to Fund Community-
Based Services Through Medicaid

In many states there is a shortage of
community placements and services for

48

individuals with a developmental disability,
even though these states created an
entitlement to these community programs
under their Medicaid program. Because the
absence of community programs may
necessitate that such individuals be
institutionalized, various lawsuits asserting
these individuals’ legal rights are being
violated have been brought against states and
state officials.

One set of lawsuits has relied on the
Americans with Disabilities Act of 1990 (ADA)
for its legal foundation. Title Il of the ADA
prohibits disability-based discrimination in
public services furnished by governmental
entities. The U.S. Supreme Court in
Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581
(1999), held that Title Il can require placement
of institutionalized persons with mental
disabilities in community settings provided
“the placement can be reasonably
accommodated, taking into account the
resources available to the State and the
needs of others with mental disabilities.”

Although the Eleventh Amendment of the
federal constitution generally recognizes the
sovereign immunity of the States and limits
the ability of individuals to bring lawsuits
against a State, the Supreme Court in
Tennessee v. Lane, 541 U.S. 509 (2004),
ruled that residents of Tennessee with a
disability, including one who refused to crawl
or be carried up to a second-floor courtroom
to answer a traffic complaint, could pursue a
lawsuit against that state under Title Il of the
ADA. The decision in Lane, however, was
limited to where access to a court of law was
denied. Lane necessitates in other Title I
suits a case-by-case approach that focuses
on whether (1) the act of discrimination )
impinges on “basic constitutional guarantegs
and (2) there is a significant history of offiC|a_1I
mistreatment of individuals with a disability in
the context under review.

The Eighth Circuit of the U.S. Court of
Appeals has held that the exception to
Eleventh Amendment sovereign immunity
recognized in Lane does not apply to a State



that has refused to provide home and
community-based Medicaid-funded services
to adults with a developmental disability. The
lawsuit had asserted that Nebraska's
withholding of funding for home and
community-based services had left these
individuals without adequate services to meet
their needs and placed them at imminent risk
of unnecessary institutionalization.

The Eighth Circuit concluded that Lane was
limited to the distinct set of facts considered
there and that until the Supreme Court
extends its ruling to the type of claim being
asserted here, the court was governed by its
own en banc decision in a 1999 case that
ruled that Title Il of the ADA did not abrogate
a State’s Eleventh Amendment immunity. As
a result, the Eighth Circuit dismissed the
plaintiffs’ Title Il ADA claim. Bill M. v. Neb.
Dep't of Health & Human Servs. Fin. &
Support, 408 F.3d 1096 (8th Cir. 2005).

Ninth Circuit

States Can Limit the Number of Individuals
with a Developmental Disability
Participating in a Community Placement
Medicaid Waiver Program Without
Violating the ADA

The federal Medicaid Act furnishes funds to
the states to help them provide care to eligible
low-income persons. Although states are not
required to participate, if they accept this
federal funding, which all fifty states do, they
must comply with federal requirements and
regulations. Washington, like many states
under the Medicaid waiver program, provides
a variety of non-institutional care options for
qualified persons with a developmental
disability who desire to live at home or
independently. Medicaid, and in turn the
State of Washington, limits the availability of
these services to a given number of
individuals (9,977 when this lawsuit was
commenced) to control the program’s costs,
which are jointly paid by the federal and state
governments. Because all available slots are
full and because openings generally occur
only when a person who is currently receiving
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home or community-based services dies or
becomes ineligible for services (which occurs
relatively infrequently), extended delays may
occur before a qualified individual is able to
obtain these services.

A lawsuit brought on behalf of individuals with
a developmental disability waiting for these
openings claimed that Washington’s cap on
home and community-based services violated
Title 1l of the Americans with Disabilities Act of
1990 (ADA). The ADA prohibits states from
discriminating on the basis of a disability in
providing access to their services, programs,
or activities. Regulations associated with the
ADA mandate that services be provided “in
the most integrated setting appropriate to the
needs of qualified individuals with disabilities.”
Plaintiffs asserted that the State of
Washington, in maintaining its cap on
enrollment, violated the ADA and that these
services must be provided to all eligible
individuals who desire them.

The Ninth Circuit disagreed. It declared that
the policy behind the Medicaid limited waiver
provision is one of experimentation, that the
ADA requirements are not boundless, and that
to read the ADA to dictate unlimited
enroliment “might break Medicaid’s back.” As
a result, the court ruled that the ADA does not
disallow the cap provisions in the Medicaid
law and that Washington, as well as other
states, can limit the number of individuals with
a developmental disability able to access the
home and community-based services
provided in conjunction with its Medicaid
waiver program. Arc of Wash. State Inc. v.
Braddock, 403 F.3d 641 (9th Cir. 2005).

Federal Legislation

Congress Extends Mental Health Parity
Requirement

On December 30, 2005, the President signed
a bill (H.R. 4579) passed by Congress that
extends by one year the Mental Health Parity
Act (MHPA). Originally enacted on
September 26, 1996, this law was scheduled
to expire on December 31, 2005. In recent



years, this extension has been authorized on
a year-to-year basis. The MHPA applies to
group health plans that provide both medical
and mental health benefits. The MHPA
requires parity between these benefits with
regard to annual and lifetime doliar limits (but
not with regard to co-pays, deductibles,
maximum out-of-pocket costs, outpatient
visits, or hospital days). Pub. L. No. 109-151
(2005).

Patient Navigator Outreach and Chronic
Disease Prevention Act of 2005 Enacted

On June 29, President Bush signed legislation
(H.R. 1812) that authorizes appropriations of
$25 million over the next five years to fund
demonstration projects designed to provide
“patient navigator services” to individuals with
“cancer or other chronic disease.” These
patient navigators are to assist patients in
overcoming obstacles to the prompt diagnosis
and treatment of health problems, in part by
identifying sources of care and insurance,
coordinating services and referrals, and
facilitating enrollment in clinical trials. Patient
Navigator Outreach and Chronic Disease
Prevention Act of 2005, Pub. L. No. 109-18,
119 Stat. 340.

Patient Safety and Quality Improvement
Act of 2005 Enacted

On July 29, President Bush signed legislation
(S. 544) that recognizes “patient safety
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organizations” and makes “patient safety work
product” (PSWP) reported by health care
providers to these organizations confidential.
These organizations are expected to analyze
the reported information to identify ways to
prevent medical errors, with the criteria and
means for being certified as a patient safety
organization described.

The law generally prohibits the disclosure of
the PSWP in criminal, civil, and administrative
disciplinary proceedings, although a limited
exception is provided for criminal proceedings.
A fine of up to $10,000 for each violation is
authorized. The legislation does not shield a
patient’s medical record or any information
that is developed separately from a patient
safety evaluation system.

The legislation also requires that a network of
patient safety databases be established that
can accept, aggregate, and analyze non-
identifiable reported PSWP and provide an
interactive evidence-based management
resource for health care providers and patient
safety organizations. An assessment is to be
conducted of the feasibility of providing
qualified researchers a single point of access
to the network. Reported information is to be
used to assess trends and patterns of health
care errors and is to be included in annual
quality reports. Patient Safety and Quality
Improvement Act of 2005, Pub. L. No. 109-41,
119 Stat. 424.



Developments in Other States & the District of Columbia

Connecticut

Connecticut Supreme Court Mandates That
Juries Generally Be Informed of the Risks
Inherent in Eyewitness ldentification
Procedures When the Eyewitness Has Not
Been Warned That the Perpetrator May Not
Be Present

A unanimous Connecticut Supreme Court has
crafted a jury instruction that generally must
be given in trials when an eyewitness
identification is entered into evidence. The
court noted that psychological studies
document that a witness is more likely to
misidentify an innocent individual as the
perpetrator of a crime during an identification
procedure (e.g., during a photo array or
lineup) where the witness is not warned that
the perpetrator might not be present. The
court added the research also shows that
warning the witness that the perpetrator might
not be present does not significantly decrease
the percentage of correct identifications.

The procedure used in this case was
described as a “street show-up” where the
victim of a crime, while sitting in a police
cruiser in a well-lit setting twenty minutes after
having been attacked, was asked to observe
five handcuffed suspects and to indicate
whether any of them had attacked him. In
reviewing a subsequent identification, the
court noted that several factors are to be
considered in determining whether an
identification is reliable, including the victim’'s
opportunity to view the criminal and degree of
attention at the time of the crime, the accuracy
of the victim’s prior description of the criminal,
the level of certainty demonstrated at the
identification, and the amount of time between
the crime and the identification. Although the
court cited psychological research that
indicates that (1) there is a poor correlation
between the expressed level of certainty in an
identification and its accuracy and (2) a
witness’ level of confidence is malleable and
susceptible to cues from the administrator of
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the identification procedure, the court
determined that these studies were not
sufficient to require a change in the test used
to ascertain the reliability of an eyewitness
identification procedure. Neither was the
court willing to bar all eyewitness
identifications when a warning was not
provided to the eyewitness that the
perpetrator may not be present.

Nevertheless, referring to case studies that
have consistently shown mistaken
identifications as a significant source of
wrongful convictions of innocent people, the
court concluded that the risks of an inaccurate
identification were sufficiently high when the
administrator of an identification procedure
fails to provide a warning that the perpetrator
may not be present as to generally
necessitate a cautionary instruction to a jury
when an eyewitness identification produced
under these circumstances is introduced into
evidence. The jury instruction notes the
relevant psychological studies, states that a
failure to provide such a warning increases
the probability of a misidentification, and tells
the jury that it is jury’s duty to determine
whether the eyewitness identification evidence
is to be believed. State v. Ledbetter, 881 A.2d
290 (Conn. 2005).

District of Columbia

Misrepresentations by Insurance Plan of
Availability of Mental Health Benefits Can
Not Serve as Basis for Consumer’s Claim
of Common-Law Fraud

Individuals contemplating enrollment in a
behavioral managed care plan are typically
provided a description of available mental
health services. When these services are not
forthcoming following enroliment, they may file
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