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NATIONAL ASIAN PACIFIC AMERICAN BAR ASSOCIATION LAW FOUNDATION 
 
 2021 

THE TANG MOOT COURT COMPETITION  
PROBLEM 

 
 
Instructions 
 
For purposes of this moot court competition, please make the following assumptions: 
 

1. All filings and appeals were timely and properly made.  
 

2. There are no currently contested issues relating to jurisdiction, venue, immunity, or 
other matters not contested in the opinion. 

 
3. Counsel properly made and preserved all objections pertaining to the issues raised 

on appeal.  
 

4. The case, Meng et al., Petitioners v. Boucher et al., Respondents, No. 21-999-1, is 
properly before the United States Supreme Court, which set argument for the Fall 
Term of 2021. 

 
5. Any measures passed by Congress and signed into law after August 20, 2021 that 

affect the questions raised herein are not retroactive and have no effect on this case. 
 
6. Any judicial decisions (including those of state courts, federal district courts, circuit 

courts of appeal, or the United States Supreme Court) that address matters raised 
herein rendered after August 20, 2021 are not to be referenced in your arguments.   

 
7. The State of Apalsa, New Tree City, the courts located in the State of Apalsa, and 

the “facts” specific to this problem are fictitious.  For purposes of this problem, 
please consider the State of Apalsa to be the fifty-first state of the United States, 
located within the jurisdiction of the Fourteenth Circuit. 

 
8. The 2020 census results were released in January 2021. 
 
9.  Subject to the limitations above, all relevant historical facts and legal precedent 

from the “real world” apply.    
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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF APALSA 

 
Case No. 21-CV-1981 

Deb Meng et al. v. Georgia Boucher et al. 
 

NOTICE OF APPEAL 

Plaintiffs Deb Meng, Michael Campbell, and David Gupta in the above-captioned action 

hereby give notice of their appeal to the Supreme Court of the United States from the 

Memorandum Opinion entered by the District Court on July 20, 2021. 

This appeal is taken under 28 U.S.C. § 1253, which authorizes a direct appeal to the 

Supreme Court from an order granting or denying an injunction by a district court of three 

judges. 

The Questions Presented on appeal are: 

I. Whether Plaintiffs, comprised of two minority groups, may be combined to 
satisfy the first threshold condition articulated in Thornburg v. Gingles, 478 U.S. 
30 (1986), to state a claim under § 2 of the Voting Rights Act of 1965, as 
amended; and 
 

II. Whether Plaintiffs’ challenge to the State of Apalsa’s apportionment of 
congressional districts for the U.S. House of Representatives alleges partisan 
gerrymandering, and thus, presents a non-justiciable political question under 
Rucho v. Common Cause, 139 S. Ct. 2484 (2019). 

Respectfully submitted on this 20th day of August, 2021. 

 

Eileen Kim    
Eileen Kim, Esq. 
Fair Apportionment Legal Center 
80 Ivy Ridge Road 
New Tree City, Apalsa 99999 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF APALSA 

 
 
DEB MENG, MICHAEL CAMPBELL, 
and DAVID GUPTA, 
 
 Plaintiffs, 
 
v. 
 
GEORGIA BOUCHER (in her official 
capacity as Governor of Apalsa and in her 
individual capacity), GINA JONES (in her 
official capacity as Speaker of the Apalsa 
General Assembly and in her individual 
capacity), and JONATHAN 
STRICKLAND (in his official capacity as 
Chair of the Apalsa General Assembly’s 
Select Committee on Redistricting and in 
his individual capacity),  
 
 Defendants. 
 

BEFORE: CHANTELLE CROCKER, 
CIRCUIT JUDGE; MATTHEW BROWN, 
DISTRICT JUDGE; REBECCA SEITA, 
SENIOR DISTRICT JUDGE 
 
Case No. 21-CV-1981 

 

 
Decided: July 20, 2021 

 
MEMORANDUM OPINION 

CROCKER, Circuit Judge, with whom BROWN, District Judge, joins: 

 Plaintiffs Deb Meng, Michael Campbell, and David Gupta (collectively, “Plaintiffs”) are 

registered voters in the State of Apalsa (the “State” or “Apalsa”).  Plaintiff Meng is a member of 

the Apalsa General Assembly who served as Vice Chair of the General Assembly’s Select 

Committee on Redistricting.  Defendants Georgia Boucher (Governor of Apalsa), Gina Jones 

(Speaker of the Apalsa General Assembly), and Jonathan Strickland (Chair of the Apalsa 

General Assembly’s Select Committee on Redistricting) (collectively, “Defendants”) are each 

sued in their official and individual capacities.  Plaintiffs challenge the State’s apportionment of 

congressional districts (the “Redistricting Plan”), which would be in effect for the 2022 midterm 
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elections, on the grounds that the Redistricting Plan violates the Voting Rights Act of 1965 (as 

amended) (“Voting Rights Act” or “VRA”),1 42 U.S.C. § 1983, and the Equal Protection Clause 

of the Fourteenth Amendment to the United States Constitution (“Equal Protection Clause”).  

Accordingly, this three-judge district court panel was convened pursuant to 28 U.S.C. § 2284.2  

Plaintiffs allege in the Complaint that the Redistricting Plan violates Section 2 of the 

Voting Rights Act and the Equal Protection Clause because the Redistricting Plan resulted from 

unlawful gerrymandering based on the race and ethnicity of voters.  Plaintiffs seek an injunction 

against the implementation of the Redistricting Plan.  Defendants moved to dismiss both claims 

under Federal Rule of Civil Procedure 12(b)(6).  

As further discussed below, Defendants’ motion to dismiss is GRANTED, Plaintiffs’ 

Complaint is DISMISSED, and Plaintiffs’ motion for a preliminary injunction is DENIED AS 

MOOT. 

FACTUAL BACKGROUND 

The following facts are based on the plausible allegations in the Complaint.  See Ashcroft 

v. Iqbal, 556 U.S. 662, 678 (2009).  This Court must presume the factual allegations in Plaintiffs’ 

Complaint to be true in considering the instant motion to dismiss.  See Hishon v. King & 

Spalding, 467 U.S. 69, 73 (1984). 

 

 

 
1 See Pub. L. No. 89-110, 79 Stat. 445 (codified, as amended, at 52 U.S.C. §§ 10301 to 10314, 10501 to 10508, and 
20701 to 20706; formerly codified at 42 U.S.C. §§ 1973 to 1973bb-1).  Cases cited herein may cite to the VRA’s 
prior codification.  We will cite to the current codification. 
 
2 See 28 U.S.C. § 2284(a) (“A district court of three judges shall be convened when otherwise required by an Act of 
Congress, or when an action is filed challenging the constitutionality of apportionment of congressional districts or 
the apportionment of any statewide legislative body.”); Shapiro v. McManus, 577 U.S. 39 (2015).  See generally 28 
U.S.C. § 2284(b). 
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I. THE RACIAL AND POLITICAL DEMOGRAPHICS OF APALSA 

Apalsa was admitted as the fifty-first state in 2000 and had a total population of 3.5 

million people at that time.  The State has seen dramatic population growth in the subsequent 

two decades.  By 2010, the population had grown to 4 million people.  The 2020 census reported 

that the State now has a population of 4.5 million people with the following racial and ethnic 

makeup:3  

White Non-Hispanic 60% 

White Hispanic 10% 

Black or African American 10% 

Asian 10% 

Pacific Islander 5% 

Native American or Alaska Native 3% 

Other Race/Two or More Races 2% 
 

Over the past decade, the Asian-American Pacific Islander (“AAPI”) population in 

Apalsa grew by over 80%, comparable to the nationwide AAPI population growth during that 

same period.  See Abby Budiman & Neil G. Ruiz, Asian Americans are the fastest growing 

racial group or ethnic group in the U.S., Pew Research Center (Apr. 9, 2021), 

https://www.pewresearch.org/fact-tank/2021/04/09/asian-americans-are-the-fastest-growing-

racial-or-ethnic-group-in-the-u-s/.  

 
3 Individuals “who identify their origin as Hispanic, Latino, or Spanish may be of any race.”  About Race, U.S. 
Census Bureau, https://www.census.gov/topics/population/race/about.html.  “Asian” is defined as a “person having 
origins in any of the original peoples of the Far East, Southeast Asia, or the Indian subcontinent including, for 
example, Cambodia, China, India, Japan, Korea, Malaysia, Pakistan, the Philippine Islands, Thailand, and Vietnam,” 
and “Native Hawaiian or Other Pacific Islander as a “person having origins in any of the original peoples of Hawaii, 
Guam, Samoa, or other Pacific Islands.”  Id.  “American Indian or Alaska Native” is defined as any “person having 
origins in any of the original peoples of North and South America (including Central America) and who maintains 
tribal affiliation or community attachment.  Id. 

https://www.pewresearch.org/fact-tank/2021/04/09/asian-americans-are-the-fastest-growing-racial-or-ethnic-group-in-the-u-s/
https://www.pewresearch.org/fact-tank/2021/04/09/asian-americans-are-the-fastest-growing-racial-or-ethnic-group-in-the-u-s/
https://www.census.gov/topics/population/race/about.html
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Fifty-five percent of the State’s AAPI population live in New Tree City (“NTC”), home 

to the State’s commercial and entertainment industries, or its surrounding suburbs.  The AAPI 

population is the largest racial and ethnic group in the NTC metropolitan area.  Six percent of the 

State’s Native American population also lives in or around NTC.  Though the majority of NTC 

itself is non-White, its surrounding suburbs remain majority White Non-Hispanic. 

The two major political parties in the State of Apalsa are the Traditionalist Party and the 

Progressive Party.  In every election between 2000 and 2019, election data showed that 51% of 

registered voters affiliated with the Traditionalist Party, 47% affiliated with the Progressive 

Party, and 2% did not affiliate with any party.  Data from the 2020 election results revealed, 

however, that 50% of registered voters affiliated with the Progressive Party, 49% affiliated with 

the Traditionalist Party, and 1% did not affiliate with any party.  Nearly 80% of registered voters 

who identify as White Non-Hispanic are registered Traditionalists and 75% of registered voters 

who identify with Apalsa’s other racial and ethnic categories are registered Progressives.  This 

composite has not changed over the last twenty years. 

The General Assembly, the State’s unicameral legislature, is composed of fifty 

Assemblypersons who each represent their own “Assembly Constituency.”  The chamber’s 

presiding officer is the Speaker of the General Assembly, who also leads the chamber’s majority 

party.  Though the Progressive Party had a slight plurality in statewide registered voters, the 

Traditionalist Party won a majority of seats in the 2020 elections: Traditionalists won thirty seats 

and Progressives won twenty seats.  By a party-line vote, Traditionalist Assemblyperson Gina 

Jones was elected Speaker of the General Assembly. 
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II. THE REDISTRICTING PLAN CHANGING APALSA’S CONGRESSIONAL DISTRICTS 

Since its admission as a State in 2000, Apalsa has had five congressional districts for the 

U.S. House of Representatives with four districts held by Traditionalists and one held by a 

Progressive.  As a result of the population increase reflected in the 2020 census, Apalsa will gain 

one congressional district starting with the 2022 midterm elections.  Each congressional district 

will represent approximately 760,000 people.  See Frequently Asked Questions, U.S. Census 

Bureau, https://www.census.gov/topics/public-sector/congressional-

apportionment/about/faqs.html.  

The State of Apalsa’s Constitution directs that “congressional districts shall be changed 

by the General Assembly as necessary after each United States decennial census.”  Apalsa Const. 

art. XIV, § 1.  The congressional districts must be “contiguous, reasonably compact, follow 

county lines where possible, and maintain communities of interest to the extent feasible.”  Id. 

§ 2.  If the Governor “signs the redistricting plan as changed by the General Assembly, then the 

redistricting plan will be used in the next scheduled congressional elections.”  Id. § 3.  However, 

the Governor “may veto the redistricting plan by the General Assembly, and such veto will 

require a two-thirds majority of the General Assembly to override it.”  Id. § 4.  Finally, under 

Apalsa law, the State’s political subdivisions (e.g., Assembly Constituencies, counties, local 

council wards, and federal congressional districts) are divided further into voting precincts.  

Apalsa Code § 17-15(a) (2000).  Each voting precinct has one polling station where registered 

voters go to vote.  Id. § 17-15(b). 

Immediately after release of the 2020 census results, Speaker Jones created and convened 

the Select Committee on Redistricting to redraw Apalsa’s congressional district boundaries 

including adding the sixth congressional district.  The Select Committee is composed of three 

https://www.census.gov/topics/public-sector/congressional-apportionment/about/faqs.html
https://www.census.gov/topics/public-sector/congressional-apportionment/about/faqs.html
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Assemblypersons from the Traditionalist Party and two Assemblypersons from the Progressive 

Party.  Traditionalist Assemblyperson Jonathan Strickland served as Chair and Progressive 

Assemblyperson Deb Meng served as Vice Chair.  The General Assembly’s internal rules permit 

the Select Committee to divide its support staff into the majority party’s staff and the minority 

party’s staff.  

The Traditionalist and Progressive staffs used the computer software “Maptitude 

Geographic Information System” (“Maptitude”) to develop redistricting plans.4  Maptitude can 

show the detailed effects of various redistricting options, including the potential performance of 

each party’s candidates in future elections in any given “voting precinct.”  The software can also 

show precinct-wide party affiliation percentages by street based on the number of people who 

live on that street.  Maptitude also shows data about the race and ethnicity of people living within 

a given geographic area.  Because race and ethnicity data are derived from the census results, this 

data can provide greater detail.  For example, the software can display information about the race 

of residents and their party affiliation down to the street- or block-level in any precinct.  The 

software user can choose the data to display while working on a map. 

After two months of work, the Traditionalist and Progressive staffs presented their 

respective redistricting proposals to the Select Committee.  The following tables show both 

proposals and the party affiliations of the registered voters in the proposed districts. 

 

 

 

 

 
4 See Maptitude Geographic Information System, https://www.caliper.com/maptovu.htm.  

https://www.caliper.com/maptovu.htm
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Table 1: Traditionalist Staff Proposal 

Proposed District Traditionalist  Progressive Other or 
Unaffiliated 

District 1 61.5% 37% 1.5% 

District 2 68% 30.5% 1.5% 

District 3 55.5% 44% .5% 

District 4* 55% 44% 1% 

District 5* 57.5% 40.5% 2% 

District 6* 48% 51.5% .5% 
 
 

Table 2: Progressive Staff Proposal 

Proposed District Traditionalist  Progressive Other or 
Unaffiliated 

District 1 51.5% 47% 1.5% 

District 2 44% 54% 2% 

District 3 39.5% 59.5% 1% 

District 4* 44% 55.5% .5% 

District 5* 40.5% 58.5% 1% 

District 6* 42.5% 57% .5% 
 
Under both proposals, NTC and its area suburbs are divided among District 4, District 5, and 

District 6. 

At the Select Committee’s public hearing on the proposals, Chair Strickland and Vice 

Chair Meng engaged in the following exchange: 

Chair Strickland: Our plan complies with state and federal law, improves contiguity 
and compactness, and keeps counties, precincts, and communities 
of interest together. 
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Vice Chair Meng: Your plan continues your party’s practice of weakening the 
political power of emerging non-White communities in the NTC 
area, especially the AAPI and Native American populations, by 
entrenching Traditionalists into power at a time when you’re losing 
popular support. 

Chair Strickland: Your insinuation is offensive.  You just don’t like that your seat 
now has more Traditionalist voters.  We won a majority of seats in 
the General Assembly and the Constitution gives us the authority 
to change the congressional districts in a way that we see fit.  

Vice Chair Meng: This isn’t about me.  This is about the rights of my constituents and 
all ethnic and racial groups across our state.  The AAPI and Native 
American populations are large enough now to form a majority in 
multiple congressional districts.  You’re purposely breaking us up!  
We all can see past your political smokescreen. 

Chair Strickland: Your party isn’t the majority.  The AAPI population isn’t large 
enough on its own, and neither is the Native American population.  
The law lets us protect our seats. 

The Select Committee voted to adopt the Traditionalist staff’s proposal with all three 

Traditionalist Assemblypersons supporting that proposal and both Progressive Assemblypersons 

opposing that proposal.  Later, the General Assembly, by a 30-20 vote along party lines, adopted 

the Select Committee’s proposal.  Governor Boucher, a Traditionalist, signed the proposal into 

law, creating the Redistricting Plan effective for the 2022 midterm elections. 

PROCEDURAL HISTORY 

Plaintiffs are members of the AAPI or Native American communities and reside in one of 

the congressional districts under the Redistricting Plan.  After release of the Redistricting Plan, 

Plaintiffs commenced this action alleging that Defendants engaged in unlawful racial 

gerrymandering in violation of Section 2 of the Voting Rights Act and the Equal Protection 

Clause because the Redistricting Plan fragments the AAPI and Native American populations, 

diluting their political power.  Plaintiffs seek an injunction against the implementation of the 

Redistricting Plan for the 2022 midterm elections. 
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Defendants have moved to dismiss the Complaint under Federal Rule of Civil Procedure 

12(b)(6).  They contend that Plaintiffs fail to state a VRA § 2 claim because Plaintiffs each 

belong to a minority group that, though geographically compact and politically cohesive, is not 

sufficiently large to form a majority in a single-member district to satisfy the first “precondition” 

articulated in Thornburg v. Gingles, 478 U.S. 30, 50–51 (1986), for a § 2 vote-dilution claim.  As 

to the equal protection claim, Defendants contend that Plaintiffs actually allege partisan 

gerrymandering, not racial gerrymandering, and thus, Plaintiffs’ equal protection claim is non-

justiciable under Rucho v. Common Cause, 139 S. Ct. 2484, 2506–07 (2019). 

ANALYSIS 

I. LEGAL STANDARDS 

Federal Rule of Civil Procedure 12(b)(6) permits dismissal of claims “for failure to state 

a claim upon which relief can be granted.”  To state a claim for relief, a pleading “must contain 

. . . a short and plain statement of the claim showing that the pleader is entitled to relief.”  Fed. R. 

Civ. P. 8(a)(2).  This means that “a complaint must contain sufficient factual matter to state a 

facially plausible claim to relief.”  Iqbal, 556 U.S. at 678 (internal quotations and citation 

omitted).  “A claim has facial plausibility when the plaintiff pleads factual content that allows the 

court to draw the reasonable inference that the defendant is liable for the misconduct alleged.”  

Id.  Courts ruling on a motion to dismiss should construe the allegations of the complaint in the 

light most favorable to the plaintiff and should not grant the motion “unless it appears beyond 

doubt that the plaintiff can prove no set of facts in support of his claim for relief.”  Scheuer v. 

Rhodes, 416 U.S. 232, 236 (1974). 

II. OVERVIEW OF GERRYMANDERING 

Partisan gerrymandering refers to “the drawing of legislative district lines to subordinate 

adherents of one political party and entrench a rival party in power.”  Ariz. State Legislature v. 
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Ariz. Indep. Redistricting Comm’n, 576 U.S. 787, 791 (2015) (footnote omitted).  Racial 

gerrymandering occurs when legislative districts are drawn to “separate voters into different 

districts on the basis of race.”  Shaw v. Reno, 509 U.S. 630, 649 (1993).  Gerrymandering of both 

types typically occur through either “cracking” or “packing.”  Gill v. Whitford, 138 S. Ct. 1916, 

1924 (2018) (partisan gerrymandering); Shaw, 509 U.S. at 670 (White, J., dissenting) (racial 

gerrymandering) (citations omitted).  “Cracking means dividing a party’s supporters among 

multiple districts so that they fall short of a majority in each one.  Packing means concentrating 

one party’s backers in a few districts that they win by overwhelming margins.”  Gill, 138 S. Ct. 

at 1924 (citation omitted).  Though both types of gerrymandering rely on the same methods, 

racial gerrymandering implicates the Voting Rights Act and the Fourteenth Amendment’s Equal 

Protection Clause.  Partisan gerrymandering, however, implicates neither.  Rucho, 139 S. Ct. at 

2501, 2506–07. 

III. CLAIM UNDER § 2 OF THE VOTING RIGHTS ACT 

a. The Gingles Preconditions to Section 2 Vote-Dilution Claims 

Section 2 of the Voting Rights Act provides a vehicle for a minority group to challenge a 

state’s districting plan on the grounds that the plan dilutes the minority group’s voting strength.  

Section 2, codified, as amended, in 52 U.S.C. § 10301, states, in pertinent part:  

(a) No voting qualification or prerequisite to voting or standard, practice, or 
procedure shall be imposed or applied by any State or political subdivision in a 
manner which results in a denial or abridgement of the right of any citizen of the 
United States to vote on account of race or color, or in contravention of the 
guarantees set forth in section 10303(f)(2) of this title, as provided in subsection 
(b). 

(b) A violation of subsection (a) is established if, based on the totality of 
circumstances, it is shown that the political processes leading to nomination or 
election in the State or political subdivision are not equally open to participation by 
members of a class of citizens protected by subsection (a) in that its members have 
less opportunity than other members of the electorate to participate in the political 
process and to elect representatives of their choice.  The extent to which members 
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of a protected class have been elected to office in the State or political subdivision 
is one circumstance which may be considered: Provided, That nothing in this 
section establishes a right to have members of a protected class elected in numbers 
equal to their proportion in the population. 

52 U.S.C. § 10301. 

“Dilution of a racial minority group voting strength may be caused by the dispersal of 

[the minority group] into districts in which they constitute an ineffective minority of voters or 

from the concentration of [the minority group] into districts where they constitute an excessive 

majority.”  Gingles, 478 U.S. at 46 n.11 (plurality opinion) (citation omitted).  To state a prima 

facie claim of vote dilution under VRA § 2, plaintiffs must satisfy the three Gingles 

preconditions: (1) “the minority group must be able to demonstrate that it is sufficiently large 

and geographically compact to constitute a majority in a single-member district;” (2) the 

“minority group must be able to show that it is politically cohesive;” and (3) “the minority must 

be able to demonstrate that the white majority votes sufficiently as a bloc to enable it . . . usually 

to defeat the minority’s preferred candidate.”  Id. at 50–51 (citations omitted).5  If those 

threshold factors are satisfied, then a court may proceed to analyze the “totality of the factors” 

using the factors contained in the Senate Report accompanying the VRA.  Id. at 43–46, 48.  But 

if the Section 2 plaintiffs fail to satisfy those threshold factors, then the Court need not proceed 

to the “totality of the circumstances” analysis.  Id. at 49.  In Gingles, the Court applied the 

preconditions to analyze challenges to multimember district plans and declined to apply them to 

single-member district plans like the plan at issue here.  Id. at 46 n.12.  However, the Supreme 

Court later clarified that those threshold factors also “apply to a § 2 challenge to a single-member 

 
5 The Supreme Court recently addressed application of § 2 to regulations governing the time, place, and manner of 
voting.  See Brnovich v. Democratic Nat’l Comm., 141 S. Ct. 2321, 2333 (2021).  In deferring to state regulations, 
the Court noted the differences between the claims of vote dilution raised by the plaintiffs in Gingles (and in this 
case), and the challenges to regulations on the time, place, and manner of voting addressed in Brnovich.  
Accordingly, Gingles—not Brnovich—applies to this case. 
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districting scheme,” Growe v. Emison, 507 U.S. 25, 40–41 (1993), like the one at issue in this 

case. 

b. Plaintiffs’ Minority Groups Are Not Sufficiently Large to Form a Majority 
in a Single-Member District6 

Plaintiffs contend that their purported minority group is sufficiently large to satisfy the 

Gingles precondition.  However, Plaintiffs are not one minority group; they are a combination of 

two distinct minority groups: AAPIs and Native Americans.  Neither group alone has a sufficient 

number of members to form a majority in a single-member district; rather, they must combine 

their groups to form a majority. 

The Supreme Court has avoided the issue of whether distinct minority groups may be 

combined for the purpose of the first Gingles precondition.  See Growe, 507 U.S. at 41.  The 

Fourteenth Circuit has not addressed that question and the other circuit courts are split on that 

question.  See Holloway v. City of Va. Beach, No. 2:18-cv-69, 2021 WL 1226554, at *23–24 

(E.D. Va. Mar. 31, 2021) (discussing circuit split), appeal docketed, No. 21-1533 (4th Cir. May 

5, 2021).  

We agree with the Sixth Circuit that the plain language of Section 2 does not support 

aggregating minority groups or forming minority coalitions.  See Nixon v. Kent Cnty., 76 F.3d 

1381, 1386–87 (6th Cir. 1996).  For example, Section 2 repeatedly uses the singular form of 

“class” as in “members of a class of citizens” or “members of a protected class.”  See VRA 

§ 2(b) (emphasis added).  Moreover, a Section 2 plaintiff must show that “its members have less 

opportunity than other members of the electorate,” id. (emphasis added), and not “their 

members.”  Nixon, 76 F.3d at 1386.  Had Congress intended to permit coalitions, then it would 

have done so.  See League of United Latin Am. Citizens, Council No. 4434 v. Clements, 999 F.2d 

 
6 Defendants concede that Gingles preconditions 2 and 3 are sufficiently alleged. 
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831, 894 (5th Cir. 1993) (Jones, J., concurring) (“Had Congress chosen explicitly to protect 

minority coalitions it could have done so by defining the “results” test[, i.e., Section 2(b),] in 

terms of protected classes of citizens.  It did not.”). 

The dissent suggests that we should follow the views of the majority of other circuit 

courts and permit majority coalitions.  However, those circuits, unlike the Sixth Circuit, base 

their holdings on the incorrect premise that VRA Section 2 is ambiguous.  It is not.  We decline 

to follow the other circuits and ignore the plain text of Section 2. 

Finally, although we recognize that the two minority groups may share some level of 

political cohesion through their overlapping political agendas (the second Gingles precondition), 

that alone is insufficient.  “A group tied by overlapping political agendas but not tied by the same 

statutory disability is no more than a political alliance or coalition.”  Campos v. City of Baytown 

(“Campos II”), 849 F.2d 943, 945 (Higginbotham, J., dissenting from denial of rehearing en 

banc).  Section 2 protects distinct ethnic minority groups, not political allies. 

Because we hold that Plaintiffs may not aggregate their two distinct minority groups, we 

conclude that each distinct minority group is not sufficiently large to form a minority in a single-

member district, and thus, Plaintiffs cannot satisfy the first Gingles precondition.  Because 

Plaintiffs cannot state a prima facie claim of vote dilution under Section 2, their Voting Rights 

Act claim is dismissed. 

IV. THE EQUAL PROTECTION CLAIM 

a. Post-Rucho Gerrymandering Claims 

Two years ago, the Supreme Court held that “partisan gerrymandering claims present 

political questions beyond the reach of the federal courts.”  Rucho, 139 S. Ct. at 2506–07.  This 

holding rested on the premise that the proposed “‘tests’ for evaluating partisan gerrymandering 

claims” lacked “a limited and precise standard that is judicially discernible and manageable” and 
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thus were woefully inadequate to “provide[] a solid grounding for judges to take the 

extraordinary step of reallocating power and influence between political parties.”  Id. at 2502.  

Claims of racial gerrymandering, however, remain justiciable under the Fourteenth 

Amendment’s Equal Protection Clause.  Id. (citing Shaw, 509 U.S. at 650).  Thus, we first 

determine whether Plaintiffs allege partisan gerrymandering or racial gerrymandering. 

Neither the Supreme Court nor any other court has provided guidance on how to make 

that threshold determination.  Absent any post-Rucho guidance, this Court turns to pre-Rucho 

cases.  Pre-Rucho, federal courts used one of two approaches to resolve the threshold issue: (1) 

“race or party” or (2) “race as party.”  Under the “race or party” approach, the court must decide 

whether race or party was the predominant factor in the drawing of legislative boundaries.  See 

Easley v. Cromartie (“Cromartie II”), 532 U.S. 234, 241 (2001).  If race was the predominant 

factor, then the boundaries are impermissible unless compelling reasons justified the reliance on 

race; but if partisanship was the predominant factor, then the boundaries are permissible.  Bush v. 

Vera, 517 U.S. 952, 958–59, 968 (1996) (plurality opinion) (“If the State’s goal is otherwise 

constitutional political gerrymandering, it is free to use the kind of political data . . . to achieve 

that goal regardless of its awareness of its racial implications and regardless of the fact that it 

does so in the context of a majority-minority district.”).  A second approach treats “race as a 

proxy,” especially when there is evidence that the legislature used racial data to achieve a 

partisan end.  Cooper v. Harris, 137 S. Ct. 1455, 1473 n.7 (2017); N.C. State Conf. of NAACP v. 

McCrory (“McCrory”), 831 F.3d 204, 222–23 (4th Cir. 2016)).  In such instances, even though 

the result is political, the use of race to achieve that end violates the Equal Protection Clause.  

McCrory, 831 F.3d at 222–23.  As discussed below, this Court adopts the “race or party” 

approach. 
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b. Plaintiffs’ Claim of Political Gerrymandering Are Non-Justiciable 

The “race or party” approach appears to be the only one that has any support in Supreme 

Court precedent.  Indeed, in Cooper both Justice Kagan’s opinion for the majority and Justice 

Alito’s opinion concurring in part and dissenting in part relied on the predominant factor test.  

See Cooper, 137 S. Ct. at 1463 (majority opinion) (“the plaintiff must prove that ‘race was the 

predominant factor motivating the legislature’s decision to place a significant number of voters 

within or without a particular district”), 1487 (Alito, J., concurring in part and dissenting in part) 

(“the issue is whether [the district at issue] was drawn predominantly because of race”). 

In Cromartie II (a pre-Rucho case), the Supreme Court addressed whether “there [was] 

adequate support . . . that the legislature’s motive” in drawing a congressional district “was 

predominantly racial, not political.”  532 U.S. at 241.  “[T]hose who claim that a legislature has 

improperly used race as a criterion, in order, for example, to create a majority-minority district, 

must show at a minimum that the ‘legislature subordinated traditional race-neutral districting 

principles . . . to racial considerations.’”  Id. (citing Miller v. Johnson, 515 U.S. 900, 916 (1995)).  

“Race must not simply have been ‘a motivation for the drawing of a majority-minority district,’ 

but ‘the “predominant factor” motivating the legislature's districting decision.’”  Id. (internal 

quotations and citations omitted).  Nonetheless, “courts must ‘exercise extraordinary caution in 

adjudicating claims that a State has drawn district lines on the basis of race.’”  Id. at 242 (citing 

Miller, 515 U.S. at 916).  “Caution is especially appropriate . . . where the State has articulated a 

legitimate political explanation for its districting decision, and the voting population is one in 

which race and political affiliation are highly correlated.”  Id. 

Here, there is simply no evidence substantiating any allegation in the Complaint that the 

Redistricting Plan is based on race.  The Redistricting Plan may expand the Traditionalist’s 
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majority in its federal congressional delegation, but doing so is permissible under Rucho.  

Although there may be a correlation between race and party, such a correlation is simply not a 

“predominant factor.”  To hold that a correlation is sufficient would open the floodgates of 

litigation.  Having concluded that Defendants engaged only in partisan gerrymandering—not 

racial gerrymandering—the Court holds that Plaintiffs’ claims are non-justiciable under Rucho.  

Lastly, the dissent suggests that we should permit factual development.  However, 

dismissal under Rule 12 is “justified” where “the allegations of the complaint itself clearly 

demonstrate that whatever interpretation is given to the facts[,] the plaintiff does not have a claim 

that is legally redressable.”  5B Charles Alan Wright & Arthur R. Miller, Federal Practice and 

Procedure § 1357 (3d ed.) (citations omitted).  Here, whatever interpretation is given to 

Plaintiffs’ complaint, Plaintiffs cannot satisfy the first Gingles precondition, and the Supreme 

Court has already pronounced that partisan gerrymandering claims are non-justiciable.  In other 

words, there is an “insuperable bar to securing relief.”  Id.  

CONCLUSION 

For the foregoing reasons, we find that the Complaint fails to state a claim for relief 

under either the Voting Rights Act or the Equal Protection Clause.  Accordingly, we grant 

Defendants’ motion to dismiss the Complaint in its entirety and Plaintiffs’ motion for a 

preliminary injunction is denied as moot. 

SO ORDERED. 
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SEITA, District Judge, dissenting: 

The majority’s legal conclusions are not supported by either Supreme Court precedent or 

those of this Circuit.  In dismissing Plaintiffs’ Voting Rights Act § 2 claim, the majority adopts a 

position that almost every other circuit court has rejected.  In dismissing the equal protection 

claim, the majority rejects at the pleading stage a novel, but potentially viable, theory of liability, 

thereby giving Defendants license to engage in allegedly unconstitutional racial gerrymandering 

under the guise of non-justiciable partisan gerrymandering.  In dismissing both claims, the 

majority forecloses any factual development on the important issues raised, closing the 

courthouse doors to Plaintiffs who allege racial discrimination.  Both the Voting Rights Act and 

the Equal Protection Clause were designed to ensure that minority groups are represented in this 

democracy.  Because the majority’s holding further erodes representative democracy, I dissent. 

I. THE FIRST GINGLES PRECONDITION FOR § 2 VOTE-DILUTION CLAIMS IS PLAUSIBLY 
ALLEGED 

The majority, in joining the Sixth Circuit in refusing to permit minority coalitions, 

rejected an approach that other circuit courts follow and that the Supreme Court has assumed 

would be permissible.  See Growe v. Emison, 507 U.S. 25, 41 (1993) (“Assuming (without 

deciding) that it was permissible for the District Court to combine distinct and ethnic language 

minority groups for purposes of assessing compliance with § 2 . . . .”); Nixon v. Kent Cnty., 76 

F.3d 1381, 1396 n.4 (6th Cir. 1996) (en banc) (Keith, J., dissenting) (citing cases from the 

Second, Fifth, Ninth, and Eleventh Circuits that permit minority coalitions if the groups are 

politically cohesive).  

Significantly, despite the majority’s insistence otherwise, the plain language of Section 2 

permits minority coalitions.  The statute states that it protects “members of a class of citizens 

protected by subsection (a),” and a class “is composed of ‘members’ who share the common 
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threat of being denied the right to vote based on their race, color, or language,” and “[n]othing in 

the statutory text requires each member of ‘a class’ to be of the same race, color, or language 

minority status.”  Holloway v. City of Va. Beach, No. 2:18-cv-69, 2021 WL 1226554, at *67–68 

(E.D. Va. Mar. 31, 2021); see also Nixon, 76 F.3d at 1393–96 (Keith, J., dissenting). 

Here, if combined, the AAPI and Native American populations would constitute a 

majority in a single-member district.  We should permit the Section 2 claim to proceed and join 

the majority of circuit courts in permitting coalitions to satisfy this threshold condition. 

II. PLAINTIFFS’ EQUAL PROTECTION CLAIM BASED ON RACIAL GERRYMANDERING  
REMAINS JUSTICIABLE POST-RUCHO 

Although partisan gerrymandering claims are non-justiciable, Plaintiffs allege that the 

State has effectively engaged in racial gerrymandering in all but name.  To be sure, racial 

gerrymandering claims are still subject to judicial scrutiny.  See Rucho v. Common Cause, 139 S. 

Ct. 2484, 2495–96 (2019) (“In two areas—one-person, one-vote and racial gerrymandering—our 

cases have held that there is a role for the courts with respect to at least some issues that could 

arise from a State’s drawing of congressional districts.”) (citations omitted).  While the 

Complaint lacks any allegations of explicit racial animus, “[o]utright admissions of 

impermissible racial motivation are infrequent and plaintiffs often must rely upon other 

evidence.”  Hunt v. Cromartie (“Cromartie I”), 526 U.S. 541, 553 (1999).  As at least one circuit 

has recognized, “intentionally targeting a particular race’s access to the franchise because its 

members vote for a particular party, in a predictable manner, constitutes discriminatory purpose 

. . . even absent any evidence of race-based hatred and despite the obvious political dynamics.”  

N.C. State Conf. of NAACP v. McCrory, 831 F.3d 204, 222–23 (4th Cir. 2016); see also Veasey 

v. Abbott, 830 F.3d 216, 336 (5th Cir. 2016) (Costa, J., dissenting); Garza v. Cnty. of L.A., 918 
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F.2d 763, 779 (9th Cir. 1990) (Kozinski, J., concurring and dissenting in part); Ketchum v. 

Byrne, 740 F.2d 1398, 1408 (7th Cir. 1984).   

The Fourth Circuit, unlike the majority, acknowledges that party affiliation may be used 

as a proxy for race, and that where voting is racially polarized, legislators may enact laws that 

“target[] groups unlikely to vote for them.”  McCrory, 831 F.3d at 214.  Rather than 

acknowledge this reality, the majority takes an approach that risks turning virtually all claims 

that allege racial gerrymandering into partisan gerrymandering claims, which could result in 

denying the right of all plaintiffs to challenge racially discriminatory gerrymandering.  At the 

very least, we should follow the same approach as the Fourth Circuit by determining whether the 

legislators enacted a facially neutral law with discriminatory intent.  See id. at 220 (discussing 

Vill. of. Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252 (1977)).  Instead, the 

majority foreclosed all evidentiary development.  

I recognize that Plaintiffs advance a novel theory of liability—that Defendants used 

Plaintiffs’ race and ethnicity as a proxy for their political affiliation, and thus, violated the Equal 

Protection Clause.  Since Rucho, neither the Supreme Court nor this Circuit has provided any 

guidance on how to resolve such a theory.  But I submit that we should—at the very least—

permit Plaintiffs’ claim to survive the pleadings stage.  See generally 5B Charles Alan Wright & 

Arthur R. Miller, Federal Practice and Procedure § 1357 (3d ed.) (“The district court should be 

especially reluctant to dismiss on the basis of the pleadings when the asserted theory of liability 

is novel or even ‘extreme,’ since it is important that new legal theories be explored and assayed 

in the light of actual facts rather than a pleader’s suppositions.”).  

 Section 2 of the Voting Rights Act and the Equal Protection Clause were designed to 

ensure that historically disadvantaged and underrepresented groups are represented in our 
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democracy.  Plaintiffs’ claims based on theories of liability under Section 2 of the Voting Rights 

Act and the Equal Protection Clause raise serious issues of first impression in this Circuit.  In 

light of this, proper judicial practice dictates that we should allow factual development beyond 

the pleadings.  The majority has barred consideration of the claims, however, and has permitted 

an allegedly unconstitutional practice to continue.  Because the majority’s decision further 

erodes representative democracy by foreclosing any judicial scrutiny, I respectfully dissent. 


