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A life ring from the Nathan E. Stewart floating in sheen of diesel oil.

**Details regarding the photographs contained in this report are contained in the Schedule of Photographs located at the end of this document.
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1.0 GLOSSARY

1.1. GLOSSARY OF ORGANIZATIONS

1. The organizations involved in the Incident and response during the first forty-eight hours are
referred to as follows:

HTC Heiltsuk Tribal Council

HIRMD Heiltsuk Integrated Resource Management Department

Coast Guard The Canadian Coast Guard

DFO Department of Fisheries and Oceans

Kirby Kirby Corporation including subsidiaries, owners of Nathan E. Stewart and DBL-55

MOE British Columbia Ministry of Environment

TC Transport Canada

TRG The Response Group a contractor of Kirby

TSB Transportation Safety Board of Canada

uc Unified Command, consisting of 1 representative from each of four organizations
(HTC, Kirby, federal and provincial governments)

USCG United States Coast Guard

WCMRC Western Canada Marine Response Corporation

1.2, GLOSSARY OF VESSELS

2. The non-Heiltsuk vessels involved in the Incident and response during the first forty-eight hours
are as follows:

Kirby vessels

NES Nathan E. Stewart, owned by Kirby
Coast Guard vessels

Bartlett Coast Guard

Bartlett 1 Coast Guard (workboat)

Cape Farewell  Coast Guard

Cape St. James Coast Guard

John P, Tully Coast Guard
Shearwater vessels

Central Coaster Shearwater

Clowhom Spirit Shearwater (operating on behalf of WCMRC)

Gulf Rival Shearwater

Haisea Guardian Shearwater

Mar-Ell Mist Shearwater (operating on behalf of WCMRC)
Other vessels

Eagle Bay WCMRC
Diligence North Arm Transportation
Inkster RCMP

*** All Heiltsuk vessels are referred to as such.
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1.3. LIST OF SCHEDULES

SCHEDULE DATE ITEM PAGE NO.
1 Oct. 17, 2016 — = Emails between L. Fong & Coast Guard re Requests for 76
Oct. 20, 2016 Documents
2 Oct. 15, 2016 Search and Rescue (SAR) Mission Report (Coast Guard) 77
3 Oct. 17, 2016 Emails between L. Fong & W. Braul et al, re request for 78

access to crew by Heiltsuk; request for documents

4 Oct. 18, 2016 Letter from L. Fong to R. Dick, TC re Heiltsuk Access to 79
Information and TC's Communication

5 Oct. 28, 2016 Letter from R. Dick, TC to L. Fong re response to Oct. 17/18th = 79
emails requesting disclosure; disclosure to be discussed

6 Oct. 28, 2016 Letter from A. Callicum to TC re request for TC to disclose 80
information within its possession & control

7 Nov. 10, 2016 Emails between D. Bertrand and R. Dick, TC re reiterating 81
Oct. 28th requests and confirmation of an intention to
discuss possible approaches

8 Dec. 13, 2016 Letter from R. Dick, TC to Chief Slett re declining to disclose = 81
information due to TSB investigation

9 Nov. 13,2016 — = Emails between L. Fong & D. Rossi re HTC request for 82
Nov. 15, 2016 information regarding the specifications for the Tug & Barge

10 Oct. 28, 2016 — = Emails Y. Myers, TC to K. Seaby re suggestion for HTC to 82
Nov. 17, 2016 make request for specifications for the Tug & Barge to Kirby

11 Oct. 28, 2016 Emails L. Fong & K. Seaby with Y. Myers, TC et al re 84
inspection of Barge by HTC representatives and D. Rossi's
objection to disclosure of documents

12 Nov. 24, 2016 Email request by D. Jones on behalf of HTC to D. Rossi for 85
&Jan. 11,2017  specifics re the Tug & Barge
13 Dec. 5, 2016 — = W. Braul Email response to D. Bertrand — Kirby denies HTC's = 86
Dec. 14, 2016 request for documents due to TSB investigation
14 Dec. 5, 2016 Letter D. Bertrand to W. Braul re request for information and = 86
documents
15 Dec. 5, 2016 Letter D. Bertrand to P Huot, TSB re request for information = 87

and documentation in their possession

16 Jan. 9, 2017 Letter from M. Poisson, TSB to D. Bertrand re denying HTC's = 88
request to attend as an observer at the investigations of the
sinking of the Nathan E. Stewart

17 Dec. 5, 2016 Letter from D. Bertrand to R. Dick, TC re follow-up to Oct. 89
28, 2016 request for documents for which access was refused
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SCHEDULE DATE ITEM PAGE NO.
18 Oct. 15, 2016 Letter from Chief Slett to Kirby Offshore re HTC formally 89
requests to interview the crew of the Nathan E. Stewart (the
“Crew") as soon as possible and before they depart Bella Bella
19 Oct. 15, 2016 Letter from Chief Slett to Coast Guard re HTC formally 89
requests to interview the Crew as soon as possible and
before they depart Bella Bella
20 Oct. 16, 2016 — | Emails between Coast Guard and L. Fong re Coast Guard 90
Oct. 18, 2016 denying HTC's request to interview the Crew
21 Jan. 13, 2017 NATHAN E STEWART DBL-55 - 91
Damage Survey Report (Rev1) IMC Ref. 10807.16.63
22 Nov. 9, 2016 - Emails between Y. Myers, TC, D. Rossi and L. Fong re HTCand | 97
Nov. 10, 2016 HTC's Marine Surveyor denied access to inspect the Barge
23 Nov. 9, 2016 —  Emails between D. Rossi, Y. Myers, TC & L. Fong re Access 98
Nov. 10, 2016 To Barge; L. Fong denying HTC access to barge is the
opposite of collaboration
24 Dec. 21, 2011 Alaska Department of Environmental Conservation Situation | 100
Report re the Nathan E. Stewart
25 Feb. 9, 2015 Letter Kirby to PPA re Pilotage Waiver Renewal Request 101
26 Feb. 24, 2016 Letter from I. Forget, PPA to Kirby re Renewal of Waiver 102
Confirmation until March 1, 2017
27 Oct. 16, 2016 Letter from PPA to Kirby re Kirby Waiver Revoked as of Oct. = 103
16, 2016 (redacted version)
28 Oct. 26, 2016 Email from B. Young, PPA to Chief Slett re Copy of Letter 103
Revoking Kirby's Waiver
29 Oct. 24, 206 NEWS RELEASE PPA re New and Interim Measures for 104
Waiver System
30 Current Central Coast First Nation Marine Use Plan - Executive Summary = 105
31 June 23, 2016 Gitxaala Nation v. Canada 2016 FCA 187 113
32 Oct. 15, 2016 Unified Command Situation Report 09:30am 137
33 N/A RIR 16-020 NES (AIS track history FRE-SFC 1) 139
34 N/A RIR 16-020 NES (AIS track history FRE-SFC 2) 139
35 Jan. 16, 2017 ICS 201-2 - Summary of Current Actions — Initial Response 140
for Oct. 14, 2016
36 Oct. 13, 2016 AlS picture of the Nathan E. Stewart wreck location and track = 141
(Ingmar Lee)
37 N/A Area 7 - Pacific Region Sanitary Closures and Emergency 141
Closure Areas
38 Nov. 19, 2016 Unified Command Situation Report 1700 HRS 142
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2.0

HEILTSUK NATION JURISDICTION

Shortly after 1:00 a.m. on October 13, 2016, the Nathan E. Stewart (“NES"), the tug connected to
the barge DBL-55 (the “Barge"), and together known as an Articulated Tug-Barge (“ATB"),ran
aground in Seaforth Channel. At approximately 9:00 a.m., the NES sank. It spilled diesel and other
pollutants at and around the ancient Village of Q'vigvai, Gale Passage (also referred to as Gale
Creek), in the territory of the Quiqvayditxv Tribe (the “Incident”). The Barge that the NES was
pushing was also damaged. The NES and the Barge are owned by subsidiaries of Kirby Corporation.

The Incident occurred within the traditional territories of Heiltsuk. The boundaries of Heiltsuk's
traditional territories are defined by the tribal areas of five tribal groups: the Wuyalit Xv; Yisdait Xv;

.....

Wui\’it Xv; Quuquayditxv, and “Xdixdis; (collectively the “Heiltsuk Nation").

Heiltsuk Nation is a self-governing nation that has occupied its territories since time immemorial,
and which exercises aboriginal rights, including rights to steward and harvest its resources,
throughout its traditional territories. Heiltsuk has never surrendered their ancient rights to the lands
and marine areas of their traditional territories, nor their duty to look after them.

Heiltsuk's relationship to the lands and marine areas is ancient, complex and sacred. Since
time immemorial Heiltsuk has managed their territory with respect and reverence for the life it
sustains, using knowledge of marine and land resources passed down for generations. Over
hundreds of generations Heiltsuk has maintained a healthy and functioning environment.

Heiltsuk's “Gvi’ilds, are a set of customary laws which are the overarching system that applies

to Heiltsuk's traditional territories and all people within those territories. The “Gvi’ilds are

a complex and comprehensive system that embodies values, beliefs, teachings, principles, practices
and consequences. Heiltsuk's authority (7axuai) derives from their ownership and

connection to their land and marine areas. The “Gvi’ilds direct Heiltsuk to balance the health of the
land with the needs of the people.

The tribal areas of the above-noted five tribal groups define the boundaries of Heiltsuk's traditional
territories. Heiltsuk has never surrendered their ancient rights to these lands and marine areas nor
their duty to look after them. Heiltsuk will continue to manage all Heiltsuk marine areas, lands,
and resources according to “Gvi’ilds and traditional knowledge.

Heiltsuk Tribal Council ("HTC") is Heiltsuk Nation's governing organization. HTC resolved that

its Chief Councillor conduct an inquiry into the circumstances of the grounding of the ATB and the
resulting oil-spill, and the first forty-eight hours of the response, and to produce a report of her
investigation. HTC also directed an adjudication of any contravention of the “Gvi’ilds, or traditional
laws, derived from Zaxuai.
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10.

11.

12.

13.

14.

Kirby Corporation, Transport Canada (“TC"), the Transportation Safety Board (“TSB"), and

other government organizations were asked to provide information and documentation of

their activities in Heiltsuk territory relating to the sinking of the NES and the consequent oil spill.
Although informed of Heiltsuk’s aboriginal right of self-government, these organizations failed or
refused to provide the requested information and documentation.

This Report briefly summarizes relevant events leading up to the spill, including Heiltsuk’s
objection to oil tankers travelling in Heiltsuk waters, and its support of a tanker moratorium in
B.C. coastal waters.

This Report also sets out a chronology of the first forty-eight hours involving the grounding of the
ATB, the sinking of the NES, the oil entering the marine environment, response efforts by
Heiltsuk, and the attendance of other organizations.

The investigation was not able to address the conduct of the crewmembers of the ATB prior to the
grounding and oil spill, as Kirby, TC and the TSB refused to provide requested information.
Consequently, the Report relies primarily on information and documents provided by Heiltsuk first
responders, the Canadian Coast Guard (“Coast Guard") and Unified Command (*UC"), which
included one representative from HTC.

This Investigation Report does not address events relating to UC or events at the Incident
Command Post (“ICP"); events after the first forty-eight hours; financial, environmental or health
impacts of the Incident; or remediation conducted as a response to the Incident.

\
Y

/ HEILTSUK NATION
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The Nathan E. Stewart view of the bow, above and below the surface of the water.
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3.0

INVESTIGATION

3.1. DOCUMENTS
3.1.1. Requests
15. The chart below depicts the document requests made by Heiltsuk Tribal Council to Kirby and
various government organizations.
DATE OF REQUEST REQUESTED DOCUMENT(S) RESULT OF REFERENCE
REQUEST MADE TO REQUEST
Oct. 16,2016  Kirby Electronic data and documentation regarding Failed to respond. | --
Corporation | the tug and barge. [Requested during meeting]
Oct. 17,2016 = Coast All recoverable items on board the NES, Responded: Schedule 1
Guard including the log book and black box. Could not provide | (and 2)
Log Book/Deck
Log because not
in possession of
Coast Guard (via
email dated
Oct. 20, 2016).
Provided Marine
Communications
and Traffic Services
data for NES on
approximately
Oct. 24, 2016
(confirmed via
email dated
Oct. 20, 2016).
Provided a copy
of the Search and
Rescue Report
(Schedule 2).
Oct. 17,2016  Kirby All documentation in any form about Failed to respond. ' Schedule 3
Corporation | the Incident including ship logs, incident
reports, and statements from the crew.
Also requested current and historical
information about the barge.
Oct. 18,2016  TC Access to information regarding the oil spill, = Failed to respond | Schedule 4

tug sinking, and barge stranding incidents.  substantively:
TC agreed to
work with HTC
through Heiltsuk
Nation Planning
Committee (via
letter dated
Oct. 28, 2016)
(Schedule 5).
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DATE OF REQUEST  REQUESTED DOCUMENT(S) RESULT OF REFERENCE
REQUEST MADE TO REQUEST
Oct. 28,2016 TC Relating to the Tug-Barge: ship's particulars; = Denied request Schedule 6
any U.S. Coast Guard documents relating to = due to ongoing
the manning or operation of Tug-Barge; any | investigation

Canadian government agency documents
relating to the manning or operation of the
Tug-Barge in Canadian waters; and ship's
certificates or equivalents.

Relating to the Incident: officer and crew
lists; crew training records; any record of
correspondence between Pacific Pilotage
Authority and owner/operator with respect to
BC coast transit, before and after Incident; any
correspondence from tug to owner/operator
regarding the voyage and the Incident; any
documents regarding fueling of the tug for
the voyage; copy of paper chart in use at time
of Incident; Passage Plan for BC coast transit
generally, and for voyage specifically; any
document prepared by the master or crew
relating to passage planning or navigation for
the voyage; any electronic record of passage
for the voyage; course recorder printouts; helm
recorder printouts; GPS printouts; any VDR
(voyage data recorder) data relating to the
Voyage of the Tug-Barge, any radar or other
electronic record of the voyage, certificates/
seaman's book of the master and crew; deck
logbook for the voyage, engine logbook for
the voyage, engine room maintenance log for
the past twelve months, oil record book for
the last twelve months, master’s standing
orders, bell book, master's notebook,
general arrangement (plan of the tug),
tank and piping diagram, plan of tanks and
valves, specifically relating to tanks breached
in this Incident, plan of tank shutoff values
for tanks breached in this Incident, incident
reports or other written statements filed

or provided by the officers or crew of the
Tug-Barge, reports of transcripts concerning
interviews of officers or crew of the Tug-
Barge, reports of analyses concerning
testing of samples of polluted water
concerning diesel, oil or other pollutants,
and written reports, whether initial or final,
about the Incident and about response
operations, including any pollution incident
reports, or pollution incident report forms.

(verbally at Federal
Heiltsuk Steering
Committee on
Nov. 21, 2016 and
via letter dated
Dec. 13, 2016).
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DATE OF
REQUEST

REQUEST
MADE TO

REQUESTED DOCUMENT(S)

RESULT OF
REQUEST

REFERENCE

Undated Pacific
Pilotage

Authority

Nov. 10, 2016  TC

Nov. 13,2016 = Kirby
Corporation

Oral request from meeting in late October.

Reiterated request in Oct. 28, 2016 letter.

Requested the general barge & tug
particulars; Tank Plan / Capacity Plan for
barge and the tug; general arrangement
drawings for barge and tug; drawings
showing the mid section of the barge; and
details of the coupling system.

List of Masters
and mates on
vessels operated
by Kirby Offshore
Marine, LLC who
have experience in
BC Coastal waters.

Letter of

Feb. 24, 2016

to Capt. Pete
Pawlicki regarding
waiver from
compulsory pilotage
renewed until
March 1, 2017.

Letter of

Oct. 16, 2016 to
Kirby Corporation
regarding the
revocation of BC
coast pilotage
waivers for all
Kirby vessels and
marine officers.

On Oct. 26, the
PPA declined

to disclose the
reason for its
suspending
Kirby's pilotage
waiver until the
TSB released its
report.

Denied request
due to ongoing
investigation
(via letter dated
Dec. 13, 2016)
(Schedule 8).

Failed to respond.

Schedules
26, 27 and
28

Schedule 7
(and 8)

Schedule 9
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DATE OF REQUEST REQUESTED DOCUMENT(S) RESULT OF REFERENCE
REQUEST MADE TO REQUEST
Nov. 15, 2016 = Kirby Followed up on request from Nov. 13, 2016. | Failed to respond. | Schedule 9
Corporation
Nov. 16,2016  TC Requested the general barge & tug Failed to respond. | Schedule 10
particulars; Tank Plan / Capacity Plan for and 11
barge and the tug; general arrangement
drawings for barge and tug; drawings
showing the mid section of the barge; and
details of the coupling system.
Nov. 24, 2016 = Kirby Followed up on request from Nov. 13, 2016. | Denied requestdue = Schedule 12
Corporation to participating (and 13)
in regulatory
processes
and stated
cannot disclose
documents
subject to
investigation
(via email dated
Dec. 14, 2016)
(Schedule 13).
Dec. 5,2016  Kirby Relating to the Tug-Barge: ship's particulars; = Denied requestdue | Schedule 14
Corporation | any U.S. Coast Guard documents relating to ' to participating (and 13)

the manning or operation of Tug-Barge; any
Canadian government agency documents
relating to the manning or operation of
the Tug-Barge in Canadian waters; ship's
certificates or equivalents; and all technical
documents (including the general barge

& tug particulars, Tank Plan/Capacity Plan
for barge and tug, general arrangement
drawings for barge and tug, drawings
showing mid section of the barge, and
details of the coupling system); Operation/
SMS (Safety Management System) Manual
extracts re pollution prevention; Vessel
Incident Action Plan/Response Plan; and
WCMRC Membership Agreement or
contract.

Relating to the Incident: officer and crew
lists; crew training records; any record of
correspondence between Pacific Pilotage

Authority and owner/operator with respect

to BC coast transit, before and after
Incident; any correspondence from tug to
owner/operator regarding the voyage and
the Incident; any documents regarding
fueling of the tug for the voyage; copy of
paper chart in use at time of Incident;

in regulatory
processes

and stated
cannot disclose
documents
subject to
investigation
(via email dated
Dec. 14, 2016)
(Schedule 13).
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DATE OF
REQUEST

REQUEST
MADE TO

REQUESTED DOCUMENT(S)

RESULT OF

REQUEST

REFERENCE

Passage Plan for BC coast transit generally,
and for voyage specifically; any document
prepared by the master or crew relating

to passage planning or navigation for the
voyage; any electronic record of passage
for the voyage; course recorder printouts;
helm recorder printouts; GPS printouts;
any VDR (voyage data recorder) data
relating to the Voyage of the Tug-Barge,
any radar or other electronic record of the
voyage, certificates/seaman'’s book of the
master and crew; deck logbook for the
voyage, engine logbook for the voyage,
engine room maintenance log for the past
twelve months, oil record book for the last
twelve months, master's standing orders,
bell book, master's notebook, general
arrangement (plan of the tug), tank and
piping diagram, plan of tanks and valves,
specifically relating to tanks breached in
this Incident, plan of tank shutoff values
for tanks breached in this Incident, incident
reports or other written statements filed

or provided by the officers or crew of the
Tug-Barge, reports of transcripts concerning
interviews of officers or crew of the Tug-
Barge, reports of analyses concerning
testing of samples of polluted water
concerning diesel, oil or other pollutants,
and written reports, whether initial or final,
about the Incident and about response
operations, including any pollution incident
reports, or pollution incident report forms.

A deadline of December 12, 2016, was
imposed for this request.
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DATE OF REQUEST REQUESTED DOCUMENT(S) RESULT OF REFERENCE

REQUEST MADE TO REQUEST

Dec.5,2016 | TSB Relating to the Tug-Barge: ship’s Denied request Schedule 15
particulars; any U.S. Coast Guard due to ongoing (and 16)

documents relating to the manning or
operation of Tug-Barge; any Canadian
government agency documents relating

to the manning or operation of the
Tug-Barge in Canadian waters; ship's
certificates or equivalents; and all technical
documents (including the general barge

& tug particulars, Tank Plan/Capacity Plan
for barge and tug, general arrangement
drawings for barge and tug, drawings
showing mid section of the barge, and
details of the coupling system); Operation/
SMS (Safety Management System) Manual
extracts re pollution prevention; Vessel
Incident Action Plan/Response Plan; and
WCMRC Membership Agreement or contract.

Relating to the Incident: officer and crew
lists; crew training records; any record of
correspondence between Pacific Pilotage
Authority and owner/operator with respect
to BC coast transit, before and after
Incident; any correspondence from tug to
owner/operator regarding the voyage and
the Incident; any documents regarding
fueling of the tug for the voyage; copy

of paper chart in use at time of Incident;
Passage Plan for BC coast transit generally,
and for voyage specifically; any document
prepared by the master or crew relating
to passage planning or navigation for the
voyage; any electronic record of passage
for the voyage; course recorder printouts;
helm recorder printouts; GPS printouts;
any VDR (voyage data recorder) data
relating to the Voyage of the Tug-Barge,
any radar or other electronic record of the
voyage, certificates/seaman'’s book of the
master and crew; deck logbook for the
voyage, engine logbook for the voyage,
engine room maintenance log for the past
twelve months, oil record book for the last
twelve months, master's standing orders,
bell book, master’s notebook, general
arrangement (plan of the tug), tank and
piping diagram, plan of tanks and valves,
specifically relating to tanks breached in
this Incident, plan of tank shutoff values

investigation
(via letter dated
Jan. 9, 2017)
(Schedule 16).
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DATE OF
REQUEST

REQUEST
MADE TO

RESULT OF
REQUEST

REQUESTED DOCUMENT(S)

REFERENCE

Dec.5,2016 | TC

for tanks breached in this Incident, incident
reports or other written statements filed

or provided by the officers or crew of the
Tug-Barge, reports of transcripts concerning
interviews of officers or crew of the Tug-
Barge, reports of analyses concerning
testing of samples of polluted water
concerning diesel, oil or other pollutants,
and written reports, whether initial or final,
about the Incident and about response
operations, including any pollution incident
reports, or pollution incident report forms.

A deadline of December 9, 2016, was
imposed for this request.

Reiterated request in Oct. 28, 2016

letter and requested photos, all related
documentation and all data that can be
derived from any equipment removed from
the tug and barge before HTC conducted
the inspections of the vessels.

A deadline of December 12, 2016, was
imposed for this request.

Denied request
due to ongoing
investigation
(via letter dated
Dec. 13, 2016)
(Schedule 8).

Aerial view of diesel oil sheen at the shore of Gale Creek.

Schedule 17
(and 8)

| PHOTO: TAVISH CAMPBELL

& APRIL BENCZE
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3.1.2. Limited Access to IAP Software

16. The IAP Software is a database for incident management administered by The Response Group
("TRG")", who is a contractor of Kirby.

17. HTC requested and was provided periods of access to the IAP Software between October 2016
and February 2017.

18. The IAP Software provided only limited information with respect to the events occurring within the
first forty-eight hours of the grounding, which was largely used to confirm information from
interviews.

3.2. INTERVIEWS

3.2.1. Requests

DATE OF REQUEST REQUESTED DOCUMENT(S) RESULT OF REFERENCE
REQUEST MADE TO REQUEST
Oct. 15, 2016 | Kirby 7 crew members of the NES Failed to respond. = Schedule 18
Corporation
Oct. 17,2016 | Kirby 7 crew members of the NES Failed to respond. ' Schedule 3
Corporation
Oct. 15,2016 = Coast 7 crew members of the NES Denied request Schedule 19
Guard (via email from TC ' (and 20)
on Oct. 16, 2016)
(Schedule 20).
Nov 2016 All Heiltsuk ' Heiltsuk first responders Responded: 17 --
first Heiltsuk first
responders responders were
involved interviewed.
in the
response
during the
first forty-
eight hours

3.2.2. Witnesses

19. The investigation team tasked by HTC interviewed or otherwise collected information from, inter
alia, fifteen witnesses who were first responders within the first forty-eight hours of the grounding
of the NES.

More information on the IAP Software can be found here: http://www.responsegroupinc.com/Client/iap-software
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4.0 NATHAN E. STEWART AND DBL-55

4.1. KIRBY CORPORATION

4.1.1. Tug and Barge Business

20. Kirby Corporation and its subsidiaries (“Kirby ") operates the largest inland and offshore marine
barge fleets in the United States. It is the “premier tank barge operator in the United States,
transporting bulk liquid products throughout the Mississippi River System, on the Gulf Intracoastal
Waterway, along all three U.S. Coasts, and in Alaska and Hawaii" .2

21. Kirby conducts operations in both Marine Transportation and Diesel Engine Services. In the Marine
Transportation business segment, its offshore marine company is Kirby Offshore
Marine LCC.2 Kirby primarily provides transportation services by tank barge to inland and coastal
markets in the Marine Transportation segment. The products transported and distributed
include: refined petroleum products; products from pipelines; petrochemicals; black oil, including
crude oils and natural gas condensate; coal; limestone rock and bulk sugar.*

22. Kirby Offshore Marine claims to be the, “largest United States operator of coastal tank barges and
towing vessels participating in the regional distribution of refined petroleum products, black
oil and crude oil, as well as the distribution of petrochemicals between Petroleum Administration
and Defense Districts.” The Pacific Division of Kirby Offshore Marine operates vessels that trade
between San Diego, California, and Barrow, Alaska. The Pacific Division fleet consists of tank
barges that can carry between 26,000 to 193,000 barrels and tugboats that have between 2,000
to 11,000 horsepower.>

2 See www.kirbycorp.com

*  See www.kirbycorp.com/about/

“  See www.kirbycorp.com/marine-transportation,

> See www.kirbycorp.com/marine-transportation/offshore-marine
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4.1.2. Oil Spill History

23. After searching Canadian legal databases, it was concluded that there is no record of Kirby being
involved in litigation in Canada.

24, The following list includes previous oil spill incidents involving Kirby:

a. October 2016 - Subsea 7 Facility (Kirby Inland Marine LP): In October 2016, a barge towed
by tug Capt. Jim Green collided with a dock at a Subsea 7 facility near Port Isabel in South

Padre Island, Texas, breaching the oil tank and causing a spill of eighteen tons of low-sulfur
diesel fuel. The accident occurred in Intercoastal Waterway, a 3000-mile inland waterway
along the Atlantic and Gulf of Mexico coasts of the U.S. The incident resulted in pollution
damage to the environment of the waterways.®

b. June 2015 — Houston Ship Channel (Kirby Inland Marine LP): In June 2015, a section of the
Houston Ship Channel was briefly shut down after the release of an estimated 23,000 gallons of
naphtha (“PTN") from a tank barge owned by Kirby Inland Marine LP that had been involved with an

allision, impacting a cargo tank. The barge was carrying approximately 30,000 barrels of naphtha.”

c. March 2014 — Galveston Bay (Kirby Inland Marine LP): A barge owned by Kirby Inland Marine
LP collided with a bulk carrier, Summer Wind, owned by Cleopatra Shipping Agency Ltd. in

Galveston Bay, Texas on March 22, 2014. The barge had been carrying 924,000 gallons of
bunker fuel oil, and one of the barge's oil tanks was breached, causing approximately 168,000
gallons of fuel to leak into the water. The spill resulted in damage to migratory bird habitat.®

Subsequently, charter fishing businesses and others filed a class-action lawsuit against
Cleopatra Shipping Agency Ltd. and Kirby Inland Marine.®

In a settlement reached in September 2016, Kirby Inland Marine LP agreed to pay $4.9 million
in civil penalties to settle claims stemming from the oil spill."

The case filed by the charter fishing businesses was filed in the US District Court, Galveston
Division, on March 24, 2014."

Subsequently, Kirby Inland Marine LP filed a claim against the insurer of the Summer Wind
ship,"? alleging that the Summer Wind's negligence was the cause of the collision and
subsequent oil spill."

¢ Gordon Smith, “Kirby Maritime’s tug collided with dock at Subsea 7 facility in Texas and caused spill of low-sulfur diesel fuel” Maritime Herald (Oct. 13, 2016), online: Maritime Herald
<www.maritimeherald.com>.
Mike Schuler, “Barge Allision: Naptha Spill Closes Houston Ship Channel” GCaptain (June 11, 2015), online: GCaptain <www.gcaptain.com>.

8 Emma G. Fitzsimmons, “Crews work to contain oil barge’s leak”, New York Times (March 23, 2014) online: New York Times <www.nytimes.com>.

Ryan Holeywell, “Spilled oil may bring stiff penalties for company” Houston Chronicle (March 26, 2014), online: Houston Chronicle <www.houstonchronicle.com>.

Tim Ahmann, “Kirby Inland Marine to pay $4.9 million penalty over oil spill” Reuters (Sep. 27, 2016), online: Reuters <www.reuters.com>.

3G Fishing Charters LLC v. Kirby Inland Marine LP, No. 3:14-cv-00107, S.D. Texas. Court filing can be found here:

http://bloximages.newyork1.vip.townnews.com/galvnews.com/content/tncms/assets/v3/editorial/f/74/f749545c-bc3a-11e3-a4e0-001a4bcf6878/533f1ba9184bc.pdf.pdf

Kirby Inland Marine LP v. Shipowners Insurance and Guaranty Co. Ltd., No. 15-303, S.D. Texas.

3 Lexis Legal News, “Ship Owner seeks finding that Insurer owes coverage for Insured’s negligence” (Nov. 3, 2015), online: Lexis Legal News <http://www.lexislegalnews.com>.
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25. The following list includes previous claims of negligence involving Kirby Corporation:

a. Taira Lynn Marine Ltd. No. 5, LLC v. Jays Seafood Inc.: On June 19, 2001, the M/V MR.
BARRY and its tow, the T/B KIRBY 31801, allided with the Louisa Bridge in St. Mary Parish,
Louisiana. Kirby Inland Marine, L.P owned the barge; Taira Lynn Marine, Inc. owned and
operated the tug; and the Louisiana Department of Transportation and Development owns the

bridge. The cargo on the barge, a gaseous mixture of propylene/propane, discharged into
the air as a result of the allision. A mandatory evacuation of all businesses and residences
within a certain radius of the Louisa Bridge was ordered.

Fourteen businesses and business owners brought claims to recover damages under general
maritime law and various pieces of legislation. The primary issue on appeal was whether
claimants who suffered no physical damage to a proprietary interest can recover for their
economic losses as a result of a maritime allision.

Taira Lynn, Kirby Inland and the State filed motions for partial summary judgment on the
grounds that Claimants’ recovery for economic losses unaccompanied by damage to a

proprietary interest was barred by case law precedent.

The Court decided in favour of the appellants. The claimants suffered no physical damage to
their property. The claims were barred by case law precedent.™

b. Union Pacific Railroad Company, Appellant, v. Kirby Inland Marine, Inc. of Mississippi, a/k/a

Brent Transportation Company. in personam and the M/V Miss Dixie, its engines, tackle,

fixtures and appurtenances, etc., in rem, Appellees.. On May 5, 1996, the M/V MISS DIXIE,
a river barge towboat on the Mississippi River owned and operated by Kirby Inland Marine,
Inc., allided with the Clinton Bridge causing damage to the bridge and the M/V MISS DIXIE.

On October 10, 1999, the Appellant, the owner of the Clinton Bridge, started an action
alleging the damage to its bridge was caused by the negligence of the crew of the M/V
MISS DIXIE and/or by the unseaworthiness of that vessel. Kirby denied that the crew was
negligent or that the vessel was unseaworthy and argued that the Appellant was negligent in
the construction, design, care and maintenance of the Clinton Bridge.

The United States Coast Guard had labelled the Clinton Bridge “an unreasonable obstruction
to navigation.” The issue before the court was whether the bridge was an unsafe bridge.
The Court found that when the United States Coast Guard labels a bridge 'an unreasonable
obstruction’, it is in order to facilitate the funding process to alter the bridge. The court did not
accept that the respondents had produced evidence of the obstructive character of the bridge.

4 Taira Lynn Marine Ltd. No. 5, LLC v Jays seafood Inc., 444 F.3d 371, 2006 U.S. App. LEXIS 7307, 2006 A.M.C. 1055, 62 Env’t Rep. Cas. (BNA) 1129, 36 Envtl. L. Rep. 20061 (5th Cir. La. 2006).
Please note that this case did not involve personal injury, physical damage, or the claims of commercial fishermen.
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26.

4.2,

27.

28.

29.

30.

31.

32.

This decision arose following a settlement, the terms of which indicated that Kirby would
pay a lesser amount if the court found that the presumption that a vessel's crew is
negligent when a vessel strikes a stationary object such as a bridge did not apply. The Court
found that the presumption did apply.™

For further information on incidents involving Kirby that did not result in litigation, the
Transportation Safety Board of Canada (“TSB") maintains a database with information about
American marine incidents, accidents and occurrences.'®

NATHAN E. STEWART AND DBIL-55

4.2.1. HTC Inspection

The information contained in this Section was obtained from the Damage Survey Report
(Schedule 21), which was prepared by Mark Bentley, a Manager and Principal Surveyor of
Independent Marine Consulting (Pacific) Ltd. Mr. Bentley conducted a damage survey of the Barge
on November 12, 2016, at Vancouver Drydock Co. in North Vancouver, B.C., and of the

NES on November 28, 2016, at Schnitzer Steel Canada Ltd. in Surrey, B.C.

On and around November 9, 2016, HTC requested that TC provide access to the Barge in
Vancouver Drydock Co. in North Vancouver so that HTC could have a Principal Surveyor and an
HTC representative inspect the barge. On November 9, 2016, TC followed up with HTC to confirm its
interest in conducting the inspection, and HTC confirmed its interest the following day. (Schedule 22)

Kirby initially objected to an HTC representative accompanying the surveyor, with reference to a
need for safety training and a security pass, and insurance issues (Schedule 23). Following much
discussion, HTC's representative was able to attend to inspect the barge with the Principal Surveyor.

The Principal Surveyor and the HTC representative inspected the Barge on November 12, 2016.
The Principal Surveyor and the HTC representative inspected the NES on November 28, 2016.

Through legal counsel, HTC made a request to Kirby, TC, and the TSB, for the following
information which the Principal Surveyor sought for his report:

General barge & tug particulars;

Tank Plan / Capacity Plan for barge and the tug;
General arrangement drawings for barge and tug;
Drawings showing the mid section of the barge; and

® oo op

Details of the coupling system.

5 Union Pac. R.R. v. Kirby Inland Marine, Inc., 296 F.3d 671, 2002 U.S. App. LEXIS 18215, 2002 A.M.C. 1865, 59 Fed. R. Serv. 3d (Callaghan) 820, 59 Fed. R. Evid. Serv. (CBC) 820 (8th Cir. lowa 2002).
6 See www.ntsb.gov/Pages/default.aspx
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Upper portion of the Nathan E. Stewart bridge, flying bridge and booms in rough water.

33. Kirby objected to TC and the TSB providing the requested documents (Schedule 11). Kirby refused
to provide the requested information (Schedule 13). Accordingly, the information in the Damage
Survey Report was limited to what was publicly available.

4.2.2. Tug Particulars

34, As outlined in Section 4.1 of the Damage Survey Report, shown below are the particulars of the NES.
Type Tug
IMO Number 8968210

Flag / Home port

USA / New York

Built 2007 at Hope Services, Inc., Dulac, Louisiana
GT / NT 300/ 90

Length 30.48m

Breadth (molded) 9.75m

Depth 4.18m

Class ABS

Owners Kirby Offshore Marine Operating LLC
Managers Kirby Offshore Marine Pacific LLC
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35. Further information on the particulars of the NES can be found in Section 4.1 of the Damage Survey
Report (see page 4 of Schedule 21).

4.2.3. Barge Particulars

36. As outlined in Section 4.2 of the Damage Survey Report, shown below are the particulars of the Barge.
Type OPA-90 Compliant Oil Barge
IMO Number N/A
Flag / Home port USA / Portland
Built 2011 at Zidell Marine Corporation, Portland, Oregon
GT / NT 4,276 /2,521 /9,167
Length 91.44m
Breadth (molded) 23.77m
Depth 7.32m
Class ABS
Owners Kirby Offshore Marine Operating LLC
Managers Kirby Offshore Marine Pacific LLC
37. Further information on the particulars of the Barge can be found in Section 4.2 of the Damage

Survey Report (see page 6 of Schedule 21).

4.2.4. Articulated Tug and Barge (ATB)
38. Section 4.3 of the Damage Survey Report says:

“Together, the tug NATHAN E. STEWART and barge DBL-55 form an Articulated Tug and Barge
unit or ATB. During transit, the bow of the tug sits in the v-notch in the stern of the barge and is
connected to the barge via a coupling system allowing the tug and barge to pitch independently of
each other but roll and yaw as one unit." (see pg. 8 of Schedule 21)

39. The Damage Survey Report discusses the observations of the coupling system during the damage
survey on November 28, 2016 (see pg. 8 of Schedule 21). The information on the coupling system
of the NES was requested but not provided.

40. The IAP set out that the coupling system between the NES and the Barge was a JAK pin system.
An articulated barge is considered a single vessel under the Pacific Pilotage Regulations, C.R.C.,
c. 1270, section 9(2):
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Ships Subject to Compulsory Pilotage

9 (1) Every ship over 350 gross tons that is not a pleasure craft and every pleasure craft over
500 gross tons is subject to compulsory pilotage.

(2) For the purposes of subsection (1), if a ship is part of an arrangement of ships, then the
combined tonnage of all the ships in the arrangement of ships is taken into consideration
in determining whether the ship is subject to compulsory pilotage. (emphasis added)

4.3.  ADDITIONAL INFORMATION ON THE NATHAN E. STEWART AND DBL-55

4.3.1. Oil Spill History of the NES

41. On December 18, 2011, en route to Skagway, Alaska, the NES and the Barge were involved in
what Alaskan government officials characterized as a “potential spill” (see final Situation Report
released on December 21, 2011 at Schedule 24).

42. At 2:40 p.m. on December 18, 2011, the United States Coast Guard (*USCG") reported to the Alaska
Department of Environmental Conservation that the NES and its Barge, an articulated tug/barge
system, were adrift twenty miles west of Cape Fairweather. The crew of the vessel had reported to the
USCG a loss of power to the starboard engine at 1:00 p.m. after a series of thirty-foot seas washed
over the vessel and water entered the air intakes. The vessel later lost power in the port engine. The
starboard engine remained non-operational but partial power was restored to the port engine. However,
the port engine’s partial power was not enough to navigate the vessel during the storm. At approximately
11:00 p.m. that same day, the weather improved and the tug/barge was able to transit southeast.

43. At the time of incident, the NES was reported to have 45,000 gallons of diesel and 500 gallons
of lube oil on board and the Barge was reported to have 2.2 million gallons of diesel fuel, 1,208
gallons of aviation fuel and 700 gallons of other petroleum products on board.

44, The final Situation Report released on December 21, 2011 (Schedule 24) outlined that the incident
was a “potential spill" but indicated no source control as “there ha[d] been no release”. The final
Situation Report also indicated that no natural resources were affected. It was anticipated that on

December 23, 2011, the NES and the Barge were to be either escorted or towed to Seattle for repairs.

-
5 HEILTSUK NATION
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Aerial view of the top portion of the Nathan E. Stewart flying bridge with ineffective booms and diesel oil sheen.
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47.
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4.3.2. Route

The NES is believed to have transited the British Columbian Coast via the Inside Passage every ten to
fourteen days delivering bulk fuel from the United States to Alaska. However, the exact route
is unknown as this information was not disclosed to HTC.

A local community member reported, based on his historical observations, the NES would typically
travel north after filling up in Burnaby, Anacortes Island, or Birch Bay, through the Salish Sea,
Johnstone Straight, past Cape Caution and Fitz Hugh Channel. This individual claims that the NES
went through Lama Pass past Bella Bella for a number of years. More recently instead

of the Lama Pass Route, it would avoid Bella Bella by going up Johnston and Return Channels.

On October 13, 2016, the NES was pushing the empty barge from Ketichikan Alaska, towards
Vancouver, British Columbia.

As acknowledged by Coast Guard personnel on marine traffic channels during the first few hours
after the Incident, First Nations groups had been expressing their concerns specifically about the NES
over the radio as it travelled through their territories on the coast. One specific example relates when
the NES was travelling northbound in Wright Sound, approaching Hartley Bay and going up Grenville
Channel. Coast Guard personnel indicated that because the NES has a fuel barge, First Nations
groups would repeatedly assert that the NES had been instructed not to come through their territory
and was not welcome in the inside waters. Coast Guard personnel indicated that Heiltsuk members
might have done this as well.””

Chief Marilyn Slett has confirmed that Heiltsuk was never consulted by Canada about the NES
transporting oil through its territories, including waters where Heiltsuk performs commercial and

food, social and ceremonial (“*FSC") harvesting.

- &=y HEITSUK NATION
g,!p,g PHOTO: APRIL BENCZE

Looking at the back of the Nathan E. Stewart bridge with boom in the foreground.

7" Canadian Coast Guard - VHF Recording, October 13, 2016, [RIR 16-020 Nathan E. Stewart, October 13, 2016, (audio with TimeTalk) - 2:30:05]
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55.

PACIFIC PILOTAGE AUTHORITY

The Pacific Pilotage Authority (PPA) is a federal Crown Corporation with a mandate to provide safe
and efficient marine pilotage services on the west coast of Canada. The PPA's jurisdiction
encompasses the entire coast of British Columbia.'®

The Pacific Pilotage Regulations state that international vessels of 350 gross tons or larger are
subject to compulsory pilotage (i.e., must have a Canadian marine pilots onboard) while in the
compulsory pilotage areas of the PPA. However, section 10 of the Pacific Pilotage Regulations
allows for an exemption of this requirement for vessels that are under 10,000 gross tons. A vessel
is eligible for the coastal waiver exemption if all persons in charge of deck watch meet certain
requirements, which include holding specific certification and experience.”

Pilots protect against serious mishaps on marine highways.?° A local pilot possesses specialized
knowledge regarding the waters off B.C.'s coast, and would be familiar with the course in and

out of Seaforth Channel. The admissions process to become a B.C. coast pilot hinges on the
candidate’'s knowledge of and experience in local waters (the entire B.C. Coast). Employment as

a pilot with the PPA requires a minimum of 700 days as a Master on the B.C. coast, or 365 days
as a Master on the B.C. coast and 547 additional days in the region while holding a Watchkeeping
Mate'’s certificate; or 1,000 days on the B.C. coast while holding a Watchkeeping Mate's
certificate. Local pilots then complete an additional apprenticeship, which may last from nine to
twenty-four months.?’

Chief Marilyn Slett has confirmed that Heiltsuk was never consulted by the PPA, or by Canada,
about the PPA issuing a coastal waiver exemption relating to the NES or the Barge, despite
ATB operating as an oil tanker and despite Heiltsuk's expressed concerns about oil tankers in
Heiltsuk waters.

In the absence of an exemption, non-pleasure vessels over 350 gross tons?? within the compulsory
pilotage areas must have at least two Pilots on board for any voyage during which the ship would
require the services of a pilot for a period exceeding eight consecutive hours, or for

a distance exceeding 105 consecutive nautical miles.?®

On February 9, 2015, Kirby requested a renewal of their Canadian pilotage waiver from the PPA
(Schedule 25). On February 24, 2016, the PPA confirmed that Kirby's coastal waiver from
compulsory pilotage was renewed until March 1, 2017 (Schedule 26). Accordingly, at the time
of the Incident, the NES held a coastal waiver exemption.

8 Pacific Pilotage News Release, October 24, 2016; For more information, see www.ppa.gc.ca/text/index-e.html

¢ Pacific Pilotage Regulations, CRC, ¢ 1270, s 10.

2 https://www.youtube.com/watch?v=cdEYH150jV4&t=24s

2t Pacific Pilotage Website, located online on January 24, 2017 at: https://www.ppa.gc.ca/text/documents/How_to_become_a_pilot_eng.pdf
2 pacific Pilotage Regulations, CRC, c. 1270, s. 9(1).

2 Pacific Pilotage Regulations, CRC c. 1270, s. 16(1)(a) and (b).
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Crew members moving from the sinking Nathan E. Stewart onto barge DBL-55, October 13, 2016.

Following the Incident, on October 16, 2016, the PPA sent a letter to Kirby immediately revoking
the BC coast pilotage waivers held by all Kirby vessels and marine officers. The letter further stated
that all Kirby vessels to which the Pacific Pilotage Regulations applied must have a PPA-licensed
pilot onboard when sailing within the compulsory pilotage waters of BC (Schedule 27).

When Mr. Obermeyer, the CEO of the PPA, shared the letter with HTC on October 26, 2016, he
declined to disclose the reason for the suspension as the TSB had assumed responsibility for the
accident report and the PPA could not disclose anything pertaining to the Incident until the

TSB released its report. (Schedule 28).

The communication log provided by the Coast Guard included a map showing the NES's route
on October 13, 2016, and that the NES missed an eastward course correction into the Seaforth
Channel. Approximately 10 minutes after missing the eastward course correction, the Vessel
ran aground at Edge Reef, near the mouth of Gale Greek on Athlone Island.

According to the PPA, a pilot only gives advice as to course corrections, while the Master or
Captain retains control of the vessel. Had a local pilot waiver not been issued, a minimum of two
people would have been on watch — a pilot, and the Master or Captain.

On October 24, 2016, the PPA issued a news release on the new and interim measures of the PPA
Waiver System. The news release outlined additional conditions that were placed on vessels

that held waivers, as well as the route restrictions for all vessels transporting petroleum products
through compulsory pilotage areas. In particular, the northern section of the Inside Passage was
restricted and vessels were directed to follow a route between the Mainland and Haida Gwaii after
leaving Gordon Channel at the northeast corner of Vancouver Island. In adverse weather
conditions and only when cleared by vessel traffic, a vessel could proceed through Laredo

and Principe by entering Laredo Sound or Browning Entrance. The PPA added a condition, for all
waivers, of two people on the bridge at all times, one being the waiver holder (Schedule 29).
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64.

WORLD CLASS SPILL RESPONSE

CANADA

5.1.1. Background

Canada has responsibility over navigation and shipping, as well as over fisheries, under section
91(10) and (12) of the Constitution Act, 1867.

TC is the lead federal regulatory agency responsible for Canada’s “Marine Oil Spill Preparedness
and Response Regime". In particular, TC is responsible for the governance of the regime. The
regime was built in 1995 on a “partnership” between government and industry.?* The Coast
Guard leads the response and is responsible for conducting spill management during ship-source

oil spills in Canadian waters.?> However, primary responsibility for responses lies with industry.
According to a Report to Parliament on the regime, the regime requires that industry have capacity
to clean up its own spills, through vessels having arrangements with a TC-certified response
organization.?® The Coast Guard is to have capacity to complement the regime capacity, to serve as
a “safety net"”.

In 2013, the federal government appointed an independent expert panel to review Canada’s

spill response preparedness and response system. The expert panel released its first report with
forty-five recommendations for strengthening oil tanker safety in Canada,?” to achieve what
Canada has called a “World Class Tanker Safety” system.?® In May 2014, Canada announced new
measures to achieve a world-class tanker safety system in Canada, based on recommendations
from its expert panel, as well as other studies and engagement projects. Improvements were

to address oil spill preparedness and response planning, implement an Incident Command System,
and assist Aboriginal communities to access training and equipment to allow for participation

in marine emergency preparedness.

5.1.2. Spill Response Requirements

Under the Canada Shipping Act and its regulations, any vessel of 400 gross tonnage that carries
oil as cargo or as fuel, and any “oil tanker” of 150 gross tonnage or more (meaning any vessel
built to carry oil as cargo), must have an arrangement with a response organization, in respect

of the quantity of oil that it carries, and in respect of the waters where it navigates.? Vessel
operators must have oil pollution emergency plans on board. In the event of a spill, a response
organization (i.e., Western Canadian Marine Response Corporation) is to respond to the spill. The
Coast Guard is to monitor the overall response.°

“*  Transport Canada, National Oil Spill Preparedness and Response Regime, found here: https://www.tc.gc.ca/eng/marinesafety/oep-ers-regime-menu-1780.htm.
> For further information on the on Canada’s Marine Oil Spill Preparedness and Response Regime, see: http://www.tc.gc.cafeng/marinesafety/preparedness-response-ship-source-oil-spills-4514.html.
% See “Marine Oil Spill Preparedness and Response Regime: Report to Parliament, 2006-2011”, Transport Canada report TP 14539E, at page 7, available at
http://www.tc.gc.ca/media/documents/marinesafety/TP14539E.pdf.

See http://www.tc.gc.ca/media/documents/mosprr/transport_canada_tanker_report_accessible_eng.pdf.

See http://www.tc.gc.ca/media/documents/marinesafety/world-class-tanker-safety.pdf.

See the Canada Shipping Act, 2001, S.C. 2001, c. 26, especially s. 167, and the Environmental Response Arrangements Regulations, SOR/2008-275.
For further information on the on Canada’s Marine Oil Spill Preparedness and Response Regime, see: http://www.tc.gc.cafeng/marinesafety/preparedness-response-ship-source-oil-spills-4514.html.
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5.2.
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5.1.3. Liability and Compensation

This report does not address the compensation scheme under the regime in detail, but as
background, with respect to spills of oil used as fuel for the ship (i.e., “bunker” fuel), the Marine
Liability Act (the “MLA") adopts the “Bunkers Convention”, which is an international convention
under which “shipowners" are responsible for “pollution damage" caused by spills of bunker fuel.'
A different international convention applies to spills of oil carried as cargo. However, the MLA also
imposes limitations on liability that sets an upper limit on the liability of shipowners, based on the
gross tonnage of the vessel.?? These limitations set a limit on the liability of shipowners for all claims,
including claims for losses resulting from infringements of rights, and claims for response costs. If a
claim exceeds a limitation amount, claimants must look to recover the balance of their claims from
the Ship-source Qil Pollution Fund, which is a fund of money maintained by Canada.?* The nature
and extent of the damages the Fund covers is not, however, certain.

5.1.4. No Consultation

As part of Canada's expert panel producing two reports relating to Canada’'s “World Class Tanker
System”, a number of First Nations organizations participated in stakeholder discussions, including
Coastal First Nations. Chief Marilyn Slett confirms, however, that Coastal First Nations does not
represent Heiltsuk Nation with respect to title and rights, and that Canada has not consulted with
Heiltsuk about potential adverse impacts of the MLA or the World Class Tanker System, on
Heiltsuk's aboriginal title and rights.

BRITISH COLUMBIA

5.2.1. Background

Currently, section 80 of the Environmental Management Act, S.B.C. 2003, c. 53, authorizes, but
does not require, the provincial government to act to address any hazard or threat, or long-term
impacts on the environment, from a spill, and to bill persons responsible for the spill.

5.2.2. Amendments (Not Yet In Force)

On May 10, 2016, the B.C. Legislative Assembly passed Bill 21, introduced on February 29, 2016, which
amends the Environmental Management Act. The changes received royal assent on May 19, 2016,

but are not yet in force. These changes came after several years of engagement with industry, First
Nations and local government, during which, in June 2015, the B.C. government made an announcement
that it planned to proceed with developing and implementing a world-leading spill response regime.?*
However, as it is the federal government's primary responsibility to ensure that a marine spills regime is in
place, the changes by the B.C. government mostly addressed land-based oil spills.*>

L See Marine Liability Act, S.C. 2001, c. 6, Schedule 8.

32 See MLA, Schedule 1.

33 See MLA, section 101.

3% For further information, see: http://www?2.gov.bc.ca/gov/content/environment/air-land-water/spills-environmental-emergencies/spill-preparedness-and-response-bc. Further engagement
materials and events can be found here: http://www?2.gov.bc.ca/gov/content/environment/air-land-water/spills-environmental-emergencies/spill-preparedness-and-response-bc/spill-

response-engagement/engagement-materials#engagement.

% Government of B.C., News Release, “New legislation to enable world-leading provincial spills regime” (29 February 2016) online: BC Gov News
https://news.gov.bc.ca/releases/2016ENV0008-000302.
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The Backgrounder released on the new legislation described the effects of the amendments as
being to

a. “enshrine” in legislation the “polluter pay principle” by requiring individuals or corporations
responsible for a spill to clean it up;

b. create clearer requirements for spillers in terms of spill response, and recovery plans
including environmental restoration;

C. enable the certification of a “preparedness response organization” (or “PRO");
“ensure” development of “area response plans” and “geographic response plans”;

e. give ministers authority to create advisory committees to obtain advice from experts, and
representatives from local governments and First Nations;

f. provide statutory immunity to government against legal action for any decisions relating to
any government spill response work;

g. create new offences and penalties.*®

The amendments repeal section 80, and add various sections, including sections 91.1 to 91.71,
relating to spill preparedness, response and recovery.?” Under the new provisions (once they come
into force), a “responsible person” must address the threats or hazards caused by a spill (s. 91.2(2))
and carry out an approved recovery plan (s. 91.2(4)-(6)). Under the amendments, the government
may also take action (s. 91.4), for which the responsible person must pay (s. 91.4(3) and (4)),

but no one may sue the government in relation to anything done or not done to address a spill
unless done or omitted in bad faith (s. 91.4(8) and (9)).

As many amendments are not yet in force, they cannot apply to the Incident. Also notably, while
the amendments make “responsible persons” liable for spills, the doctrine of federal paramountcy
prevents provincial legislation from overriding federal legislation. This means that Kirby may seek
to rely on limitations of liability under the MLA.

5.2.3. No Consultation

The BC government sought public input from citizens, stakeholders and First Nations regarding the
proposed changes to the Environmental Management Act, introduced in February 2016, by
participating in on-line discussion web site.*® A compilation of individual submissions from those
who requested them to be posted*? includes submissions by Wet'suwet'en First Nation. Chief
Marilyn Slett confirms, however, BC has not consulted with Heiltsuk about changes to the
Environmental Management Act. To date, no details of the Oceans Protection Plan has been
provided to Heiltsuk in relation to improving marine safety and responsible shipping, and
protecting their marine environment.

% Government of B.C., News Release, “New legislation to enable world-leading provincial spills regime” (29 February 2016) online: BC Gov News
https://news.gov.bc.ca/releases/2016ENV0008-000302.

https://www.leg.bc.ca/Pages/BCLASS-Legacy.aspx#%2Fcontent%2Fdata%2520-%2520ldp%2Fpages%2F40th5th%2F3rd_read%2Fgov21-3.htm

See http://engage.gov.bc.ca/spillresponse
Compilation of Individual Submissions From Those Who Requested Them To Be Posted, accessed on-line on January 25, 2017 at:

http://www?2.gov.bc.ca/assets/gov/environment/air-land-water/spills-and-environmental-emergencies/docs/consultation-submissions-2014.pdf
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AFTER THE OIL SPILL

On November 7, 2016, Prime Minister Justin Trudeau announced the government's $1.5-billion
national Oceans Protection Plan. The federal government explained that the Oceans Protection
Plan “improves marine safety and responsible shipping, protects Canada's marine

environment, and offers new possibilities for Indigenous and coastal communities."”

/ HEILTSUK NATION
PHOTO: KYLE ARTELLE

A crane raising the sunken Nathan E. Stewart from Seaforth Channel.

4 More information on the Oceans Protection Plan can be found here: https://www.tc.gc.ca/eng/oceans-protection-plan.html.
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HEILTSUK NATION’S POSITION ON OIL TANKERS

MARINE USE PLAN

Along with other coastal First Nations, Heiltsuk has approved the Central Coast First Nations
Marine Use Plan, under which Central Coast First Nations oppose tanker and condensate shipping
through their territories.*! They note, in a summary of their Marine Spatial Plan, that oil and gas
tankers are not permitted in the territories.*? (Schedule 30)

SUPPORT FOR A TANKER MORATORIUM

Chief Marilyn Slett has advised that in November 2010, Heiltsuk joined with a coalition of First
Nations, as well as commercial fishing and environmental groups, to call on the federal
government to ban oil tankers from the region. More recently, Heiltsuk supported Prime Minister
Trudeau's instruction to ministers in November 2015 to formalize a ban on oil tanker traffic along
the north coast.

ENBRIDGE NORTHERN GATEWAY PIPELINE PROJECT

Given the risks of significant adverse spill impacts on aboriginal rights, Heiltsuk has opposed oil
tankers in its waters, especially where government has made decisions without adequate
information about risks that spills present to marine resources important to Heiltsuk.*

In 2012 and 2013, due to limited resources, Heiltsuk participated to the extent possible in the
National Energy Board's Joint Review Process for the Enbridge Northern Gateway Pipeline Project,
which was to involve 190-250 tankers per year.** When the Governor in Council approved project

.....

.....

other First Nations about possible adverse spill effects on their aboriginal rights.** (Schedule 31)

The certificate for the Project was quashed, and Canada subsequently elected to conduct no
further consultations.

I Central Coast First Nations Marine Use Plan, Executive Summary, at page 14.

‘2 |bid., at page 26.

“ In 2013, Heiltsuk and other First Nations signed the Save the Fraser Declaration, a declaration banning tar sands pipelines and tankers from crossing British Columbia.

“ Transcripts of Heiltsuk members’ testimony is available on the CEAA/NEB public registry for the Enbridge Northern Gateway Project Joint Review Panel:
http://gatewaypanel.review-examen.gc.ca/clf-nsi/pblcrgstr/pblcrgstr-eng.html.

“  Gitxaala Nation v. Canada, 2016 FCA 187.
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GALE PASS AND SEAFORTH CHANNEL

LOCATION OF INCIDENT

Heiltsuk's territory consists of extensive land and marine areas, including offshore waters that
encompass, inter alia, the Goose Island Group and Banks, and that include Campbell Island

and Bella Bella. Heiltsuk’s territory includes but is not limited to twenty-three reserves. Heiltsuk's
territory is centrally located in the Great Bear Rainforest, which is the subject of numerous
forest and marine conservation initiatives, including most recently the Queen’'s Commonwealth
Canopy on September 25, 2016.

The ATB ran aground in Seaforth Channel, approximately 11.5 nautical miles west of Bella Bella,
British Columbia, at a location determined to be 52.14.46N, 128.23.160W (Schedule 32). The ATB,
consisting of the NES and the Barge, ran aground on Edge Reef on Athlone Island. Edge Reef is at
the mouth of Gale Creek, near Heiltsuk Koqui Indian Reservation No. 6 and the ancient village site
of Q'vuqvai, in the territory of the Heiltsuk Quugvayditxv Tribe.

The affected area is part of the Inside Passage, the main marine shipping route between the United
States and Alaska on the Pacific Coast.

Since time immemorial Heiltsuk have harvested marine and other resources. Harvesting and
management of their traditional territories is integral to the distinctive culture of Heiltsuk.

Gale Creek and the marine area near Athlone Island is a rich ecosystem that Heiltsuk traditionally
harvested using sustainable practices. Thereby, the Athlone Island and Gale Creek area was
ecologically intact prior to the Incident. Gale Creek has traditionally served as one of Heiltsuk’s
main harvesting sites. It provided Heiltsuk with many food species for FSC purposes and
commercial purposes. The removal of Gale Creek as a viable harvesting area will both reduce FSC
resources available to Heiltsuk and limit opportunities for teaching effective stewardship through
traditional cultural practices.

Heiltsuk harvests at least twenty-five food species from the affected area. Gale Creek itself is the
location of the majority of Heiltsuk's manila clam commercial harvest. The affected area is also a
significant habitat for an endangered species, the northern abalone. Commercial harvests in the
affected area also include red sea urchin, sea cucumber, salmon, and herring spawn on kelp
("SOK"). The kelp canopy in the affected area is habitat for sea otters and is harvested to provide
kelp for FSC and commercial SOK harvests throughout Heiltsuk territory.
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1.2. CHIEFTAINSHIP OF AREA

85. As stated above, the ATB ran aground on Edge Reef on Athlone Island at the mouth of Gale Creek,
where the Heiltsuk Koqui Indian Reservation No. 6 and the ancient village site of Q’vuqvai are
located, in the territory of the Heiltsuk Quigvayditxv Tribe.

86. The Chief of the Quiquayditxv Tribe and the traditional title holders are Hemas ‘Qa’ait, Hemas
Dhadbhiyasila, Hemas Gdluyakas, Hemas Mdxvmvisagmi, Hemas Wdkas, Hemas Gdgmldxa, Hemas

Hiyaspat, and Hemas Duquaiila.

O]
%_%% HEILTSUK NATION
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Aerial view of the sunken Nathan E. Stewart, broken booms and oil sheen.
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A killer whale is spotted in Seaforth Channel on Oct. 23, 2016.
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Sinking of the Nathan E. Stewart, diesel oil sheen on water.
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Sinking of the Nathan E. Stewart, diesel oil on pebbled beach.
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EVENTS OF OCTOBER 13,2016 (DAY 1)

Summaries of the interviews of Heiltsuk first responders conducted by the investigation team are
provided in Section 10.0 of this report.

CHRONOLOGY OF EVENTS

10:50 p.m.: On October 12, 2016, at approximately 10:50 p.m., the NES reported passing
Freeman Point, next to the village of Klemtu, and that it was heading towards Idle Point, which

is past Gale Creek (Schedule 33). As identified in the Communication Log shared by the Coast
Guard, the master of the vessel was Sean P Connor. The vessel was carrying seven crew members.

12:50 a.m.: At approximately 12:50 a.m., the NES missed at least one course change eastward
into Seaforth Channel. As a result of the missed course change, the NES headed off course
towards Gale Creek. Vessel tracking records indicate no attempt to alter course prior to running
aground on Edge Reef over ten minutes later (Schedule 33 and 34).

1:00 a.m.: Shortly after 1:00 a.m., the Barge ran aground at Edge Reef on Athlone Island, at the
mouth of Gale Creek in Seaforth Channel (at Latitude 52.14.46N, 128.23.160W, approximately
0.2 nautical miles from shore). At the time, the weather was moderate rain and winds of 10 knots.
A screenshot taken by a local first responder indicates the NES was travelling at 7 knots when the
Barge ran aground (Schedule 35 & Schedule 36).

The NES contacted Prince Rupert Traffic through the VHF to advise that the Barge had run
aground, and that it was an empty petroleum barge. The NES communicated its intention to hold
fast at that time, and requested Coast Guard assistance. The NES crew communicated that

crew were on the Barge, inspecting to see if the vessel was taking on any water.

1:16 a.m.: At approximately 1:16 a.m., Prince Rupert Traffic broadcast the Incident and requested
assistance from any vessels nearby.

2:00 a.m.: Due to the configuration of the ATB, the NES had been pushing the Barge. Although
the Barge ran aground shortly after 1:00 a.m., the NES was reported to have run aground at
approximately 2:00 a.m.

2:20 a.m.: The first vessel to arrive on scene was a Coast Guard vessel, the Cape St. James, at
approximately 2:20 a.m. After arriving, the Cape St. James asked the NES if they wanted the
Coast Guard to try to pull the vessel off the rocks or evacuate the crew. The NES communicated
they did not want to try to pull the vessel off the rocks, and did not want to evacuate the crew, as
there was no danger of sinking, the vessel was not taking on water at the time, and no lives were
in danger. The NES asked the Cape St. James to stand by. The NES later informed Prince Rupert
Coast Guard Radio that their Response Organization had been contacted.

INVESTIGATION REPORT: THE 48 HOURS AFTER THE GROUNDING OF THE NATHAN E. STEWART AND ITS OIL SPILL




94.

95.

96.

97.

98.

99.

100.

101.

102.

103.

4:10-6:00 a.m.: Between approximately 4:10 a.m. and 6:00 a.m., the NES reported that fuel
tanks have been breached, fuel was being lost to the environment, and the vessel was taking on
water in the bilge. NES also reported attempts to deploy containment booms and that fuel would
be pumped from the NES to the Barge. At approximately 4:30 a.m., Dale Bull, an Environmental
Emergency Response Officer of the British Columbia Ministry of Environment (“MOE"), phoned
and spoke with Kelly Brown, the Director of the Heiltsuk Integrated Resource Management
Department (“HIRMD"), to inform Heiltsuk Nation of the Incident.

Mr. Brown called Mr. Bull back soon after, to confirm no breach, which Mr. Bull confirmed.

Mtr. Bull called Mr. Brown shortly after 5:00 a.m. to inform him of a breach in the NES, and that it
was leaking diesel. Mr. Bull informed Mr. Brown that the NES was attempting to use containment
booms, and to pump fuel from the NES to the Barge.

Low tide occurred at approximately 5:20 a.m. Around this time, the Cape St. James reported to
Prince Rupert Coast Guard Radio that there was 550 feet of boom at the Bella Bella lifeboat
station, and 450 feet of boom at Shearwater.

6:30-7:30 a.m.: At approximately 6:30 a.m., a Coast Guard vessel, the John P Tully, while en
route to the Incident site, was diverted to Shearwater Marina to pick up oil pollution equipment.
The John P Tully was reported to have picked up oil spill response materials from the Bella Bella
lifeboat station.

At approximately 6:30 a.m., the first Heiltsuk first responders arrived on scene in their own vessel
("HN5"). This individual remained on scene until approximately 7:30 a.m. During this time, the
individual observed two other Heiltsuk vessels arrive on scene and two Coast Guard vessels

on scene, the Cape St. James and Bartlett 1.

At approximately 7:00 a.m., the NES reported losing power, due to a complete valve failure, and
water in the engine room. At approximately 7:30 a.m., the NES reported using three pumps
to extract water from the vessel. The John R Tully was anticipated to arrive at about 7:30 a.m.

7:50-8:20 a.m.: At approximately 7:50 a.m., the NES reported the pumps were effective and
dewatering was beginning. However, between approximately 8:00 a.m. and 8:10 a.m., the NES
reported the breaches were increasing and requested a pump from the Cape St. James, which was
delivered to the NES. By 8:20 a.m., the first tugboat, the Haisea Guardian, arrived on scene.

8:50-9:20 a.m.: At approximately 8:50 a.m., the NES reported that six pumps were operational.
Soon after, at approximately 9:00 a.m., the NES reported that six pumps could not keep up with
the ingress of water.

At approximately 9:00 a.m., another Coast Guard vessel, the Bartlett, arrived on scene, and
assumed operational command from the Cape St. James shortly after.
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9:26 a.m.: The NES began to sink at 9:26 a.m. The crew of the NES abandoned ship onto the
Barge. One person reportedly fell into the water but was immediately recovered by a shipmate. No
injuries were reported. The NES remained attached to the Barge at that time.

At the time of the NES sank, four Heiltsuk vessels were on scene. Three more Heiltsuk vessels
arrived within an hour of the NES sinking.

Before the NES sank, Heiltsuk first responders reported a loud grinding sound of the NES against
the rocks. Also before the NES sank, Heiltsuk first responders requested that boom be placed
around Gale Creek and that the NES be pulled off the reef. Neither request was met.

Heiltsuk observers reported that the tug sank within seconds. Heiltsuk observers described the
water around the tug instantly turning grey, green, brown, “milky" or like “waste water”, and
with a “sheen of diesel that did not allow you to see more than a few inches from the surface
of the water. Further, Heiltsuk observers reported the strong smell of the diesel, which they
recognized immediately.

Heiltsuk observers stated that within an hour of the sinking, the diesel sheen had spread for about
a kilometre radius around the NES, entering the mouth of Gale Creek.

9:26-9:40 a.m.: The crew evacuated the Barge onto the Bartlett 1, and were taken to the Bartlett.

PHOTO: JORDAN WILSON

The Nathan E. Stewart attached to the DBL-55 just after sinking at 10:09 a.m. on October 13, 2016
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10:00-11:00 a.m.: The crew of the NES returned to the Barge to secure a line from the Barge

to the Haisea Guardian, to keep the barge off the rocks and shore of Gale Creek. A Heiltsuk vessel
assisted the Coast Guard in securing the line from the Barge to the Haisea Guardian. Around the
same time, three Heiltsuk vessels and the Bartlett 1 were between the Barge and the shore,
pushing the Barge away from the shore, to keep the barge off the rocks and shore. The Heiltsuk
vessels and the Bartlett 1 successfully kept the barge off of the rocks and shore of Gale Creek.

10:30 a.m.-12:00 p.m.: Between approximately 10:30 a.m. and 12:00 p.m., Heiltsuk vessels
contacted the Coast Guard and requested boom to deploy in the affected areas, but were told by
the Coast Guard to contact the response team. Some Heiltsuk vessels reported they had attempted
to contact the response team for approximately two hours.

At 11:00 a.m., the Clowhom Spirit, a vessel owned by Shearwater was reported over the radio

to be acting on behalf of WCRMRC. Some Heiltsuk first responders reported seeing that the
vessel arrived on the scene with some oil spill response materials onboard. Heiltsuk representatives
on scene were told the vessel was supposed to have arrived around 9:30 a.m.

Once the Clowhom Spirit arrived on scene, they advised Heiltsuk vessels who were requesting
that the booms they were carrying be laid, that they were unable to deploy boom without
authorization from WCRMRC, and were waiting for authorization to do so. Without providing
any further explanation, the Clowhom Spirit left to pick up an individual on the response team
from Bella Bella, and then returned to the scene.

Heiltsuk first responders reported that the Coast Guard was to manage authority until
approximately 12:00 p.m. and authority was to transfer to the response team, but expressed much
confusion as to whether this occurred.

12:00-2:00 p.m.: At approximately 12:00 p.m., almost three hours after the NES sank; the
Bartlett notified Heiltsuk vessels that the Clowhom Spirit could distribute booms to be deployed.
Booms were deployed for the first time since the NES sank. Five Heiltsuk vessels on scene helped
to deploy boom at the mouth and shore of Gale Creek. Heiltsuk vessels reported that the
Clowhom Spirit had brought insufficient boom to cover the mouth of Gale Creek.

During this time, a Heiltsuk vessel departed the scene to obtain more oil spill response material
from Bella Bella, and arrived back on scene with more oil response materials. Heiltsuk vessels
deployed this material.

At around 1:45 p.m., Kirby personnel conducted an over-flight.

At around 2:00 p.m., Heiltsuk first responders reported they were unable to place booms in Gale
Creek due to the current. Various complications in deploying the boom occurred, such as
difficulties due to the current, tide, weather, and lack of training or instruction provided to Heiltsuk
first responders.
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At approximately 1:30 p.m., the Mar-Ell Mist, a vessel owned by Shearwater, arrived on scene
carrying Heiltsuk leadership representatives and Kirby personnel. The Kirby personnel onboard
were the first Kirby employees to attend the Incident site. It was reported that the Coast Guard
told Kirby it was their responsibility to take charge at this time. WCMRC (the response

company) or Resolve Marine Group (the salvage company; “Resolve” or “Resolve Marine Group")
had not yet arrived.

Heiltsuk representatives reported a lot of confusion about who was taking charge of the situation.

2:30 p.m.: At approximately 2:30 p.m., Department of Fisheries and Oceans (*DFO") reportedly
arrived on scene to conduct sampling. DFO did not participate in the response and were reported
to have remained on scene for about an hour.

3:00 p.m.: At approximately 3:00 p.m., a Heiltsuk hereditary Chief boarded the Bartlett to advise
of sensitive areas to boom. This individual had extended his support over the radio at various
times throughout the day, but had not been asked to board the Bartlett to assist until this time.

3:30 p.m.: The Mar-Ell Mist picked up the crew of the NES from the Bartlett and transported the
crew back to Shearwater. During the trip to Shearwater, Heiltsuk leadership representatives
onboard asked the crewmembers questions about the Incident, but the crewmembers did not
provide any information. When the Mar-Ell Mist dropped off the crew of the NES, it picked up
more oil response material. The John P Tully departed the scene at approximately 3:30 p.m.

3:30-5:00 p.m.: Between approximately 3:30 p.m. and 5:00 p.m., Heiltsuk vessels continued

to attempt to set booms in Gale Creek, but the booms proved ineffective due to the current. Some
Heiltsuk first responders reported that booms were breaking before the whole boom was even
deployed, due to the anchors not being strong enough to hold in the current. Heiltsuk first
responders on another Heiltsuk vessel reported that the Bartlett had directed them to place boom
between the Barge and the beach, but the tide was low and swells were large. This resulted in a
close call for the Heiltsuk vessel, and the crew decided to leave the scene due to safety concerns.

5:30 p.m.: At approximately 5:30 p.m., the Mar-Ell Mist returned to the Incident site from
Shearwater with two crew members of the NES who boarded the Barge to assist in dive-team
preparations. Around this time, Resolve Marine Group reportedly arrived on scene.

6:00 p.m.: At about 6:00 p.m., the first response vessel, the Eagle Bay, arrived. The Eagle Bay
reportedly deployed 1,000 feet of boom in Gale Creek. Heiltsuk first responders explained that
neither the Haisea Guardian nor the Bartlett had directions for the vessel, and informed the vessel
to go to Bella Bella to obtain directions.

Also around 6:00 p.m., the dive crew arrived on scene on the Clowhom Spirit. At about 6:30 p.m.,
the Clowhom Spirit reported on the VHF that their vessel had bumped the bottom and lost an
engine. Due to this occurrence, the dive team operations were stood down.
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6:30-7:00 p.m.: 6:30-7:00 p.m.: Between 6:30 p.m. and 7:00 p.m., the Haisea Guardian advised
that the NES looked as though it was slipping off the back of the Barge. By 6:40 p.m. the Tug had
separated from the Barge and the Barge floated free while the Tug remained hard aground. The
Haisea Guardian was instructed to gently pull on the Barge to see if it would pull free, [off the
beach] which it did. The Haisea Guardian then took the Barge in tow.

Another tugboat on scene, the Diligence, inspected the Barge at this time. The Haisea Guardian
took the Barge in tow and awaited anchor instructions.

7:00 p.m.: At approximately 7:00 p.m., two Heiltsuk first responders arrived on scene to begin a
nightshift in Gale Creek to monitor the Incident site. All response vessels were stood down by 7:00 p.m.
At approximately 7:00 p.m., another Heiltsuk vessel transferred Kirby personnel to the Incident scene.

7:30-9:00 p.m.: At approximately 7:30 p.m., a meeting was held at the Heiltsuk band office where
the Incident Command Post (“ICP") was eventually set up on Heiltsuk's request. Both WCMRC
and Resolve Marine Group attended this meeting. The anchoring of the Barge was discussed.
Determining where to anchor the Barge reportedly took about two hours. Heiltsuk first responders
reported that originally the response team wanted to anchor the Barge in Spiller Channel, but
Heiltsuk first responders insisted the Barge be anchored in Dundavan Inlet for safety reasons.

It was reported at approximately 8:00 p.m. that a Kirby representative and a naval architect would
inspect the Barge for stability.

11:00 p.m.: UC established a Situation Report protocol for field operations.

12:00 a.m.: By about midnight, the Barge was anchored in Dundavan Inlet.
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The crew of the Nathan E. Stewart evacuating DBL-55 onto a Coast Guard zodiac on October 13, 2016.

INVESTIGATION REPORT: THE 48 HOURS AFTER THE GROUNDING OF THE NATHAN E. STEWART AND ITS OIL SPILL




42

8.2.  SPECIFICISSUES

134. An overview of the issues reported by Heiltsuk first responders concerning Day 1 of the Incident is
as follows:

a. One Heiltsuk first responder explained that Shearwater (acting on behalf of WCMRC) did
not have proper vessels to assist in deploying boom as the Haisea Guardian and Mar-Ell Mist
could not get into the affected area. Other Heiltsuk first responders reported that a
Shearwater vessel did not have instructions to deploy the boom that it had brought, and
after a trip back to Bella Bella, it returned to deploy boom but discovered it did not have
sufficient boom.

b. Heiltsuk first responders were not given any safety instructions or any direction on how to
use the oil spill response materials before deploying boom.

C. The weather as well as the tide and current made deploying boom difficult for Heiltsuk first
responders. Further, the booms deployed were ineffective in the waters, reported to only
work in currents of up to 1.5 knots, when the currents near the Incident site were often
higher. Heiltsuk first responders reported that there was very little containment done the first
day and that boom was not placed around the NES the first day.

d. To prevent the Barge from grounding against the rocky shore, and to attach a towline, three
Heiltsuk first responders and one Coast Guard working boat placed themselves and their
punts in a dangerous position between the rocky beach and the Barge, in an effort to push
the Barge.

e. Most Heiltsuk first responders that responded to the Incident during the first and second day
reported that they experienced ill health effects due to handling or smelling the diesel.

f. There were various occasions when Heiltsuk first responders requested to assist or offered
advice over the radio, but their requests and offers were not acknowledged or responded to
by other organizations on scene.

g. Heiltsuk first responders reported an immense amount of confusion regarding who had
authority and who was to give direction on scene throughout the day.

135. Kirby did not disclose the reasons for the ATB/NES missing the course change, who was on watch
at the time, and whether that individual held a waiver from the Pacific Pilotage Authority.

136. Throughout the Communication Log shared by the Coast Guard, a Coast Guard employee noted
twice that the Incident would be a "high media event” due to local First Nation opposition to the
fuel tanker traffic and the NES in particular. It was also observed that there is “no such thing as an
empty fuel barge" as there is always some kind of residue after a fuel barge has been used.
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137. Other observations made by Heiltsuk first responders on the first day included the following:
a. contaminated kelp beds and wildlife were in the affected area;
b. fuel was observed on the surface of the water so thick that the water could not be seen
below it;
C. many commented that the pollution in the water was so thick it looked like herring spawn;
and
d. slick was observed west out to Cape Swain.
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i

Photograph of Guardian Watchman on October 13, 2016.
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138.

139.

140.
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142.
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144.

145.

146.

147.

EVENTS OF OCTOBER 14, 2016 (DAY 2)

CHRONOLOGY OF EVENTS

During Day 2, HTC organized check-ins, food, fuel for field crews and Heiltsuk first responder boats.

4:00 a.m.-6:00 a.m.: Between 4:00 a.m. and 6:00 a.m., the Heiltsuk first responders who were
monitoring the Incident site overnight smelled diesel inside Gale Creek and observed that the
booms had broken loose as a result of the tide. Due to this occurrence, the Heiltsuk first
responders moved to the outside of Gale Creek.

8:00 a.m.: A Heiltsuk first responder reported they spoke to a Coast Guard crew member and
were told the captain of the NES had fallen asleep.

8:00 a.m.-10:00 a.m.: Between approximately 8:00 a.m. and 10:00 a.m., a Heiltsuk first
responder attended a helicopter over-flight and observed that diesel had spread all along the
shoreline near the Incident site, approximately “1-2 miles" along the shore of the south side of
Seaforth Channel and through Gale Pass.

9:00 a.m.: By approximately 9:00 a.m., two or more Heiltsuk vessels were on scene to assist.
The Heiltsuk vessels were provided with boom and anchors and told to place the boom wherever
these individuals thought would be beneficial.

WCMRC was reported to be on site at this time with skimming capabilities.
10:00 a.m.: By 10:00 a.m., a UC briefing had started at the ICP in Heiltsuk's band office.

11:00 a.m.: By about 11:00 a.m., four or more Heiltsuk vessels were on scene. One Heiltsuk first
responder reported a boom placed around the NES and across Gale Creek at this time.

12:00 p.m.: At about 12:00 p.m., Kirby personnel arrived on scene. Shortly after, a diver hired by
Kirby assessed the tug and observed product coming from the starboard tank (at a rate of one
quart every ten minutes). The diver attempted to secure the leak with duct tape and garbage bags
but was unable to do so. As the diver did not have the proper equipment to secure the leak, the
diver departed for Bella Bella to retrieve more gear.

Also at about 12:00 p.m., the Mar-Ell Mist departed Bella Bella for the Incident site, with Kirby
personnel onboard. A Heiltsuk representative onboard reported that, at that time, it was
discovered the Barge, then anchored in Dundavan Inlet, had spill response materials onboard not
used the previous day. The Mar-Ell Mist travelled to Dundavan Inlet to retrieve some of the spill
response equipment from the Barge.
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12:30 p.m.: The Mar-Ell Mist arrived on scene at about 12:30 p.m. A Heiltsuk first responder on
the Mar-Ell Mist observed the Gulf Rival skimming Seaforth Channel. At this time, a Heiltsuk first
responder was informed that a barge with personal protection equipment (“PPE") would arrive at
approximately 2:00 p.m. that day, but that the Coast Guard had provided the Heiltsuk first
responders with gloves.

The Gulf Rival was used as a response centre on scene and the Central Coaster, another
Shearwater vessel, was being discussed to be used to collect salvage.

2:30 p.m.: At about 2:30 p.m., divers arrived back on scene to repair the leaks in the NES's fuel tanks.
3:00 p.m.: At approximately 3:00 p.m., Kirby personnel contacted local boats about replacing
broken booms in Gale Creek by helicopter. However, because the opportunity had been missed
that day to replace the broken boom (due to the tide), the booms were staged along the shore of

Gale Creek so the boom could be set at high tide the next day, around 11:00 a.m.

3:00 p.m.: A Heiltsuk hereditary Chief boarded the Bartlett at approximately 3:00 p.m. until
9:00 p.m. that evening to advise of sensitive areas to boom.

4:00 p.m.: The barge with PPE reportedly arrived on scene at 4:00 p.m.

4:30 p.m.: By 4:30 p.m., UC received reports that the leaks in the NES's fuel tanks were sealed.
4:30 p.m.: The Eagle Bay travelled to the Barge (anchored in Dundavan Inlet) to retrieve further
oil spill response materials onboard, but reported shortly afterwards that the materials contained

tears and holes.

5:00 p.m.: By approximately 5:00 p.m., Heiltsuk vessels were stood down for the day. Nine
Heiltsuk vessels were reported to have attended on scene that day.

Shortly after 5:00 p.m., Kirby personnel conducted an underwater survey of the Barge, still
anchored Dundavan Inlet.

Evening: Later that evening, Heiltsuk first responders reported to UC that the absorbent pads sank
when deployed. UC directed that all absorbent pads deployed be picked up.
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View of the Nathan E. Stewart sinking while still attached to DBL-55 on October 13, 2016.

9.2. SPECIFIC ISSUES

158. An overview of the issues reported by Heiltsuk first responders concerning Day 2 of the Incident is
as follows:

a. Booms set in Gale Creek had broken throughout the night and needed to be replaced. Boom
continued to be faulty and ineffective in the waters.

b. Absorbent pads were used for containment on Day 2, but as these pads sank when
deployed, UC directed all absorbent pads be picked up.

C. Skimming efforts were used on Day 2, but Heiltsuk first responders observed that they were
ineffective because the sheen had already dispersed.

d. Containment boom was not placed around tug until sometime during the morning on Day 2.
e. Spill response material on the Barge had not been used during Day 1, despite a lack of
equipment.
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f. Difficulties with setting boom due to weather, tide and the current persisted. An opportunity
to set boom again in Gale Creek on Day 2 was missed, so that the boom had to be staged to
be set by helicopter the next day.

g. Heiltsuk first responders reported they observed parties involved in the response still trying
to organize operations. There was still confusion on Day 2 about who was in charge.

Safety guidelines were issued during the day of October 14, 2016. Advice about protective
matters were provided to some Heiltsuk first responders. Not all first responders were given
advice to avoid contact with diesel fuel and fumes, given First Aid advice, and given advice to seek
medical attention if they experienced diesel exposure symptoms.

DFO issued an emergency closure for bivalve shellfish harvesting in Area 7, Gale Creek and the
affected area. Listed species included intertidal clams, razor clams, geoducks, horseclams, oysters,
and scallops by trawl (Schedule 37).

PHOTO: JORDAN WILSON

Other vessels at the scene of the Incident on October 14, 2016.

INVESTIGATION REPORT: THE 48 HOURS AFTER THE GROUNDING OF THE NATHAN E. STEWART AND ITS OILSPILL 47




10.0 INTERVIEWS

161. Harvey Humchitt (DAY 1)

I received a call from the Director of HIRMD at 5:00 a.m. to inform me of the Incident. He knew
that the NES had run aground as he had been informed by MOE. We did not know how bad it was
at this time and we were originally given the wrong location.

We left Bella Bella at around 6:45 a.m. in one of the HIRMD boats. On our way out to the Incident site,
we could hear conversations between NES and Prince Rupert Coast Guard Radio (“PRCGR"). At
one point, the NES said they had compromised one of the fuel tanks and there was water coming
into the bilge quickly. The NES was asking the Coast Guard to provide more pumps for them. We
arrived on scene at approximately 7:30 a.m. When we arrived, we were not told what to do; we
were not given any resources. At 7:30 a.m., NES told PRCGR that they would lose power on the vessel
soon and would be in contact with their hand-held VHF. Before the tug sank, | asked the Captain of the
Bartlett if they could drop the anchor from the barge in order to keep the barge off the rocks. This was
not done. When we arrived, there were a few Heiltsuk punts out there. The Coast Guard vessel,
the Cape St. James was also out there. Later, the RCMP came on scene. Quite a bit later on first
day, the Clowhom Spirit (Shearwater vessel) was out there with booms. After the NES sank, there was
diesel all over the beaches, the rock, the whole area. Approximately twenty minutes after the tug sank,
we could see the diesel spread all over Gale Pass and smell it. All the clam beds had been compromised.
The Bartlett showed up about 11:00 a.m.-12:00 p.m. At about 4:30 p.m., | went aboard the Bartlett to
point out some cultural features, clam beds, and areas of concern. We came back to Bella Bella around
7:00 p.m. and went straight into meetings until about 9:30-10:00 p.m.

That day, | saw a lot of chaos; | did not see any real measures taken to avoid the eventual sinking
of the NES. It took a long time for oil booms to be deployed and there was really no on-scene
commander or incident commander on scene. The booms supplied were booms from Coast Guard,
Bella Bella and Shearwater but the booms were all inadequate. The booms were not the proper
type for the conditions out there. There was no communication, no on-scene command, no clear
direction on actions to be taken to try and mitigate the situation. It was a light wind but the tides
and currents were strong. We spent a lot of the day waiting for instructions. It was very upsetting
to see how much damage was done in such a short time.

My family and I harvest for personal, social or ceremonial purposes in the area where the

incident happened. We collect clams, cockles and shellfish and | used to harvest manila clams for
commercial sale from the area. This event has been emotionally and physically draining, it is not
something you can turn on and off because you are always involved with it. | know that we have

a lot of work to do still. We need to ensure that Heiltsuk are involved with any kind of incident like
this, need to be able to take control of any situation where an oil spill like this could be avoided.
This event has affected Heiltsuk way of life in many ways. For example, the commercial clam
harvesting as well as clam harvesting for food and ceremonial use cannot be done until we find out
what happens to seafood that have been impacted.

48  INVESTIGATION REPORT: THE 48 HOURS AFTER THE GROUNDING OF THE NATHAN E. STEWART AND ITS OIL SPILL




162.

Harvey Humchitt (DAY 2)

| responded on the second day because | was worried about the damage done by the vessel going
down on the first day. | volunteered my time and there were no requests for any assistance. By this
time, WCMRC was on scene. Shearwater was also on scene. They were deploying boom and pads
and trying to collect diesel near Gale Passage.

| went on a helicopter flight with some of the people from Kirby and UC at 10:00 a.m. It was
disturbing to see all of the diesel in the water and how quickly it had spread through Seaforth
Channel. There was diesel all along the shoreline by the incident site, it covered one-to-two miles
on the Seaforth side and in through Gale Pass right up inside to the tidal rapids.

I arrived on scene on the Coast Guard inflatable vessel. | could still smell the diesel very strongly,
when we were on site we had to drive away from the incident site because the diesel was so
strong. | was an observer on the Bartlett from 3:00 p.m. until the evening. The UC requested that
| observe and point out sensitive areas like compromised clam beds and fish traps. The Bartlett was
there to maintain marine traffic and records of people that were involved in responding to incident
and assisting with setting out the booms. The crew on the Bartlett kept good radio logs and the
crew was very accommodating. Everyone was still trying to get themselves organized at this time.
The booms continued to be faulty, it took a little while before they finally got the booms around
the NES stabilized and containing the spill that was coming from the boat itself. The focus was on
containment this day, booms and absorbent pads were used.

There were many Heiltsuk boats on scene. There were also non-Heiltsuk vessels on scene: Bartlett,
Gordon Reid, Tully, Cape St. James and Haisea Guardian.

I returned home at 6:30 p.m. The Tully resumed command over the marine traffic and the Bartlett
was off for the day. When we returned to the Command Centre, we let them know that when

absorbent pads were put in the water, they sink to the bottom. UC instructed boats to go out and
pick them all up. There was a concern from UC and those pads were to be picked up immediately.

There are fish traps and a reserve on the eastern side of Gale Pass, around the tidal rapids.
Eventually the whole area of Gale Pass was affected by the incident. | observed impacted kelp beds
on the Seaforth side.
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163. Christopher Ingmar Alan Lee
When [ first arrived on scene, | only saw the Coast Guard and one of the guardian boats (HIRMD boat).

| first saw the NES in the Inside Passage about five years ago. | learned that it was doing regular
traffic in the Inside Passage. The NES carried slightly less than 10,000 deadweight tonnes of
petroleum product. The vessels take about thirty to fifty trips a year.

| first became aware of the incident on October 13 when | received a phone call at 6:30 a.m. from
Robert Johnson. He told me to look at my AIS ship tracker and that the NES had run aground. |
could see from the track on the AIS tracker that the NES had hit at 9 knots. | waited until first light
and got into the boat and headed out with another person. We got there about 7:30 a.m., we
went out on Pacific Wild 1 (Pacific Wild boat). We could see the Coast Guard vessel on the scene
and could see the tanker and tug on the rocks. At that time, a guardian watchmen vessel was
there, the Coast Guard zodiac, and Cape Farewell was there. Within an hour of us arriving, three
more Heiltsuk vessels showed up. When we first got there, they attempted to put a boom out but
it was ineffective.

We saw the crew being taken off the tug and the tug sink. We saw the crew abandon ship and
climbed down the ladder into the Coast Guard zodiac, once the tug sank they got onto the barge
and were rescued from the barge. They were taken to the Bartlett. | was very concerned because
the tug was sunk but the barge was moving with three more hours of rising tide. | was wondering
why didn't they bring a line with them, | wondered why they just abandoned the barge.

The NES lost all power immediately upon sinking and remained suspended and locked to its barge
by its locking pins. | heard the Captain of the Haisea Guardian state, on the radio, at least twice,
that he was unable to attempt to pull the stricken vessels off the rocks, because the sunken NES
was acting as an anchor, securing both vessels to the reef.

As soon as the tug sank, the water instantly turned grey. We could see debris floating off of the
sunken tug. Within minutes, there was a diesel slick on the water and we saw the slick going into
Gale Pass at 9:30 a.m. on the day of the wreck. We could smell the diesel fumes right away. It was
sickening, | got a headache from the fumes.

We were the first ones into Gale Pass after the tug sunk. As soon as we got into Gale Pass, there
was already a diesel slick in there. | called this in but felt rushed off the radio, like they thought we
were tying up the radio. Harvey Humchitt later made two requests for booms to be brought into
Gale Pass. Right at the entrance to Gale Pass is a Heiltsuk village site.

An hour after the sinking, the crew came back and we saw that Coast Guard and crew of the NES
attempting to extend a line from barge to the Haisea Guardian (Shearwater tug). There was a rope
on the barge and the tug got as close as safety could to the wreck. The rope extending from the
barge was not going to be long enough to get towards the Haisea Guardian and we helped pull
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the rope out and connect the Haisea Guardian to the barge. The barge was not equipped with a
suitably strong, nor sufficiently long emergency tow cable, to be used for the purpose of pulling
the tug and barge clear of danger. | heard the Captain of the Haisea Guardian state, on the radio,
two times, that he was unable to attempt to pull the stricken vessels off the rocks without breaking
the cable that had been deployed from the barge, DBL-55.

Throughout the day, there were no instructions given. There were no measures being taken to
contain the diesel. It was all Heiltsuk helping with the booms. People were doing their best to get
booms across Gale Pass.

Northern Lights boat (Shearwater) with Bobby Martin came clearly loaded with materials but it
appeared that they were not authorized to let anyone use it.

We left around 2:00 p.m. | heard they got the barge off the rocks around 5:00 or 6:00 p.m. that night.

My wife was there either the day after the sinking or the day after that helping but no one got any
breathing apparatus, no training. | went out there seven times between the wreck and when the
NES was taken out of the water. The booms were useless and were clearly only for optics. Nothing
was being recovered. It became clear that nothing can get petroleum product out of the water;
once it is in the ocean, it is unrecoverable.

Two safety issues that concerned me: (1) barge was moving, tug hard aground, needed to have a
proper tow rope to pull the barge (same thing happened in 2011 incident involving the NES and
3 tow lines were broken); and (2) the NES was not able to be manually released from the barge,
needed power to release the pins but because the tug was sunk could not do that.

There is a family who lost one of their family members at sea and put grave on the beach near the
wreck. That particular site is important and sacred to their family. Two weeks after the wreck, | got
some images of the cross and the wreck.

I am not Heiltsuk, I am here by the good graces of the Heiltsuk Nation. When we first came to Bella
Bella, we were living in South India and they were looking for someone to study sandhill cranes and
my wife was interested in it. | had been here before. We have been living here for about ten years
now. Gale Pass was a very big sandhill crane nesting area so we were out there a lot. It is a very
special place for us. We might have caught fish while out there, don't think we dug any clams but we
did see the clam gardens. This incident is incredibly upsetting. | have predicted it for years.
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164. Pamela Reid (DAY 1)

I received a text message from a HIRMD employee who told me the incident occurred and an
email from Marilyn Slett. Travis Hall and | were directed to go with them on the Mar-Ell Mist with
Bobby Martin. | think we made it out about 1:00 p.m. in the afternoon. We arrived at 1:37 p.m.
Nathan Haugh was introduced as lead, other Kirby personnel by the name of Lousie Adette, Scott
Pratt, Troy Thompson were there.

We were not asked to do anything. We were asked some questions, from Louie, he asked what
were the most important areas. | said that the whole area was important, explained that we lived
seasonally off the ocean. | asked a variety of questions. | was told that the NES was not classified
as a tanker. | suggested best to collaborate with people already on the ground, like HIRMD,
Harvey Humchitt, ex-fisherman, who had been on grounds as well. Harvey gave an update on

the marine radio. They had travelled all the way to Cape Swain and Milbanke. They were seeking
booms to cover the area. That's when the Kirby team requested a paper map, wanted to know
who they could speak with who had been coordinating spill containment. | suggested Kelly Brown,
Harvey Humchitt and a Shearwater employee.

When we showed up no one had gloves or masks. There was no spill equipment on the Mar-Ell
Mist. We brought some food. Kirby's response team has radios. They did not have a map. They
hadn't thought to bring anyone local to assist in making plans, which is why we pushed to have
representative on board. At that time, my understanding was that the only equipment deployed
was from Shearwater, which has the formal West Coast Response team, but that they did not
deploy everything, and that some things were on their way. Still waiting for Resolve contractor
representative. Kirby arrived before the formal response team.

When we arrived, the smell was significant, did experience headaches within an hour of getting
there, sheen was widespread, | think everyone was experiencing headaches at that point.

When we arrived, there were three local HIRMD boats and two other local boats from the
community assisting with deploying booms. Around 2:00 p.m. the last ten spill kits were
deployed. We had pulled them off the Arch-Rival (Shearwater tug-and barge) and brought them
to the punts. Kirby had spoken to some of the local reps who were informed about the tide and
how it runs through the Creek. They waited for the tide to go out before they put the booms in
hopes that would cause the sheen to run out. There were a few other local people coming out
and supporting the response. There did not seem to be a plan. Kirby was asking Coast Guard
questions, Coast Guard saying it was up to the responsible party about the call to be made, this
was confusing. Everyone was still waiting for the official Resolve team to come and address the
spill but it felt like the damage was already happening while we were waiting.
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Heiltsuk boats were directing the team from Shearwater with the booms. Shearwater's team was
respectful. The Heiltsuk were placing booms on right side of Gale Creek. Around 2:30 p.m. or so,
first responders were told to hold booms around Gale Creek until 4:30 p.m. to wait for the tide.
Around 2:30 p.m. two crew members from Kirby and Coast Guard who deployed booms around
the tug and barge. DFO was doing water samples, Kirby suggested air monitoring as well but not
sure what was to be sampled. There were no warnings about health effects of diesel.

Coast Guard shared they had ten sections of 50ft booms. Harvey had extended his support and
expertise a number of times throughout the day but Coast Guard didn't take him up on it. It wasn't
until about 3:00 p.m. that Coast Guard came on the radio and said that now that the dust was
settled Harvey could come onboard. At that time Bobby Martin offered to get more boom from
Shearwater as it would be faster with the Mar-Ell Mist. Kirby said it wanted to pick up the crew. The
Arch-Rival (the slower vessel) went back to get the rest of the materials. Instead Kirby wanted to
pick up the crew with the Mar-Ell Mist. The John P Tully departed the scene about 3:30 p.m.

When we picked up seven NES crew members on the Mar-Ell Mist from the Bartlett. The Resolve
fellows started to speak to them. They talked about trash pumps that went down. Travis asked
direct questions but they refused to answer. We ran them back to Shearwater around 3:30 p.m. to
pick up more booms. The crew indicated that they deployed five or six booms at the time of the
incident. We arrived back on scene at 4:30 p.m.

Two NES crew members, Sean Connor and Jay Giblin returned to the spill site with us. The crew
boarded the barge to get the dive team ready. We arrived back in Bella Bella at 5:30 p.m. or 5:45 p.m.

The Eagle Bay, the first official response boat aside from Shearwater, arrived from Prince Rupert
at about ten minutes to 6:00 p.m. that night. The dive crew showed up at about 6:00 p.m. The
Clowhom Spirit was dropping off the dive team, there was five of them. The Eagle Bay was
authorized to deploy 2000ft of boom. Kirby was determining where to situate boom. Clowhom
Spirit came back on radio at about 6:30 p.m., they said they bumped the bottom and lost an
engine. As a consequence, a decision was made to stand down dive team. At about 6:40 p.m., a
helicopter arrived.

The barge separated from the tug at about 7:00 p.m. Coast Guard told Kirby to check with
Resolve at Incident Command for further direction. Kirby asked Coast Guard where a safe
anchorage was. They checked the barge to see if there was any damage, the Diligence was the
other tug taking a look at the barge. Haisea Guardian suggested anchoring in Spiller Channel. |
pointed out that those were herring grounds, and we would have to ensure no environmental risks
with anchoring there. We headed back to Shearwater at 7:30 p.m.

We got back to the band office for a meeting and discussed a boat log, decontamination, and
developing a situation report. | found it a bit offensive, they had not appreciated the situation yet. They
talked about the plan for the next day but it still seemed unorganized and the communication was poor.
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On way back, | observed Gale Creek had been double boomed. On way back Kirby said it wanted
to set up a decontamination station and log book for vessels going in and out. There was no
decontamination of any vessels that responded to the spill until the third day even though we kept
asking about it. Other than the local efforts, no one was prepared. Kirby showed up without a
map. They had a report with them but should have started with local knowledge. It was confusing
about who was responsible to make the call, that's why Heiltsuk just started putting out booms.
We used all the spill response equipment from our local fuel company. The booms were ineffective.
It was just crisis management on the first day.

Diesel was everywhere in Seaforth Channel, | could see the sheen everywhere, the smell was

very strong. | saw diesel on the beach and the kelp. There was so much emotion behind this. Our
values were different than the response team, the magnitude of how this affected us was different
and they did not understand that.

el
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View of flying bridge of sunken Nathan E. Stewart with booms, and shore in background on October 14, 2016.
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Pamela Reid (DAY 2)

On Day 2, we returned to Chambers to debrief. UC was established. It was confirmed that Travis
and | would continue to work with them on site. Resolve was there at this time; Trevor Davie
was the Resolve lead. We departed in the afternoon shortly after lunch time for the spill site with
Troy Thompson (Kirby) and Trevor Davies (Resolve). Our role was to collaborate and support the
process as representatives of HTC.

We still had not been dedicated any equipment but we were assured that barges were coming up
with equipment and gear. Trevor told me a barge with PPE would arrive at 2:00 p.m. but it arrived
around 4:00 or 5:00 p.m. On the way out to the spill site, it was discovered that the barge in
Dundavan had spill equipment on it. We picked up some of this spill equipment on route.

We arrived at Gale Creek at about 2:30 p.m. The Gulf Rival was still skimming Seaforth Channel.
We went over to the Gulf Rival to drop off the equipment. The Gulf Rival was used as the
response centre as it had equipment from Shearwater as well. We found out that the Coast Guard
provided gloves to the local boats. It was determined that the Central Coaster, another Shearwater
barge, would possibly be used for salvage materials.

Kirby representatives did not start reaching out again to local boats about getting into Gale Creek until
3:00 p.m. The Hazel Em and Mar-Ell Mist could not make it in. They were saying the booms had
broken over night and needed to be replaced. The plan was to drop the boom by helicopter, about
2,500ft boom, to be staged on Gale Creek and set the next day at 11:00 a.m. during high tide.

It was unclear who was taking lead and who was establishing a plan. There was no plan for
spill site and it was frustrating. | was unclear on what UC's role was as well as the various other
agencies present.

There was placement of some absorbent boom around the tug. Another layer of boom was placed as
the dive teams noticed that the tug was still leaking. The Eagle Bay, the skimmer boat, picked up more
boom from DBL-55. By about 4:30 p.m., the Eagle Bay arrived at the barge to retrieve the boom
but then the Eagle Bay reported that the boom it had picked up was useless, it had tears and holes.

| didn't know the name of the barges with the equipment from Resolve, there were two of them that
arrived. The booms that had been staged by the helicopter were not laid across Gale Creek the next day.

On the second day, we were getting headaches from the diesel. | started using my vest as a mask,
the stench made my nauseous. The sheen was everywhere, all of Seaforth.
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166. Russell A. Windsor

| was woken up by my wife at about 2:30 a.m. and she said she got a message from someone in
Klemtu who said there was a fuel barge that ran aground in Seaforth Channel. | just got off work
so it did not phase me until the next day. | went out without thinking about it because | knew the
boat would sink and | knew the damage it would cause. | wanted to go protect the area and to

do my best to help. | did not receive any instructions or given any equipment when | arrived. The
first day | was beside the tug, no more than 500ft away from it. | went in my own boat, which is
an open boat, 27ft herring punt, the Latoya Marie. | arrived at 8:30 a.m. | saw two HIRMD boats,
a few herring punts, few small aluminum speed boats, the big Coast Guard boat (Bartlett along
with Bartlett 1) with the local Coast Guard boat (Bella Bella 1), and the Cape St. James. The Pacific
Wild 1 was out there. From the angle | first saw the tug and barge, it looked like it was right up on
the shore. The tug was not moving but the barge was swaying. This had gone on for a few hours.
There were local boats on the inside trying to push the barge off the rocks but I did not know this
at the time. By 10:00 a.m., the Clowhom Spirit showed up with a bunch of people.

I don't remember the time. All | remember was the captain of the NES, | heard the tug kick into
gear, he was trying to reverse off the rocks and his propellers were hitting the bottom and he
couldn't move. He was trying to time it right with the swells but couldn’t. Every time he moved
the tug, it went further into the shore. It moved about 100ft into the shore towards the Gale
Creek system. The tug sank. All | saw after the tug sunk was brown, what looked like waste water,
spewing out of the tug. All you could smell was diesel. No one told us to clear the area, we were
endangering our health.

Near the old village area is in Gale Creek, the whole shoreline was covered in fuel.

For the first couple of days, we tried to set boom on the outside of Gale Creek. We were trying
to figure it out on our own because we were not trained properly. The Coast Guard gave us
absorbent pads and we were told to put them in the affected areas. We got back to Bella Bella
after dark during the first few days. After this, we were told not to touch any contaminated
product. After this, we just had monitoring duty.

There were no noticeable containment measures taken until the boom was set a few days later.
The most difficult part was the weather; the booms were not made for the weather. Other
problems were lack of proper equipment and properly trained people. | experienced headaches
from the diesel. | saw many impacted wildlife and plants.

I am hurt, upset, and angered by this. | had two kids under sixteen out there and this area was
where we showed them how to provide for their families. My family gets eighty to ninety percent
of what we harvest out of that area: clams, cockles, kelp, seaweed, halibut, rockcod, lingcod,
salmon, mussels, to name a few — for personal, social and ceremonial purposes. | am a commercial

clam digger, | restarted again last year.

56  INVESTIGATION REPORT: THE 48 HOURS AFTER THE GROUNDING OF THE NATHAN E. STEWART AND ITS OIL SPILL




167.

Robert Johnson (DAY 1)

| became aware of the incident from Facebook at 6:00 a.m. | first went out in my own boat at
6:30 a.m., the ShawnaMarie. At this time, | saw two Heiltsuk vessels, the Cape St. James, and
the Bella Bella 1. The only non-HN was the Coast Guard. That was it until 7:30-7:45 a.m. when |
returned to base.

At that time, | returned to base and got direction from HIRMD to respond to the scene on the
Nation 1 (HIRMD boat). | got back on scene minutes after the NES had sunk. We were tasked to
drop myself on the beach to walk the beach and get photos. | was with another HIRMD employee.
We did not receive any equipment, no safety instruction. Another Heiltsuk first responders had
returned home to get whatever the community had in terms of spill response materials.

| observed soiled beaches, soiled shoreline. Shorelines that we can no longer send our kids out

to play on. There was zero attempt to contain the spill even though Heiltsuk members requested
this. We were told there would be an oil spill response team on scene at 10:30 a.m., we finally
made contact with the Gulf Rival and the Clowhom Spirit. Their reply back to us was that they
were not authorized at that time to deploy any boom and we needed to wait for authorization
from oil response headquarters in Vancouver and Prince Rupert. Around 2:00 p.m., the Gulf

Rival contacted the Nation 1 and stated that they had boom ready to go. Another Heiltsuk first
responder had previously returned home to get whatever the community had in terms of spill
response materials and came back on scene with the ShawnaMarie with boom. The first time that
booms were deployed was at 2:00 p.m. There was lack of equipment and we were pulling it off
on our own boats. | saw two vessels pulling their food harvesting equipment to secure the booms.
The weather posed difficulty, the booms were constantly breaking. The booms were only supposed
to be used for tidal waters of up to 1.5 knots.

I returned home at 4:30 p.m. | came back home to switch boats, get more gear and have dinner.

Even today, this has not sunken in yet. | have a family and personal connection to the affected
area. My family and | harvest for personal, social and ceremonial: halibut, rockcod, seaweed,
clams, cockles, sea urchin, sea cucumber, etc.

| am disgusted. The NES missing his turn; the lack of response; the lack of equipment; and the lack
of communication during the first few days. | experienced headaches from the diesel that felt like
a migraine. | observed impacted wildlife. The NES ran into the heart of the Heiltsuk territory. In

the area, there are nine salmon rivers, fifty-six clam beds, eighteen cockle beds and one of the last
areas known by very few HN members that have an abundance of an endangered animal.
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Robert Johnson (DAY 2)

| came in at the end of Day 1, changed boats and then went right back out. HIRMD requested
that another HIRMD employee and | stay for an overnight shift. We went out on the Misla. We
were told to go out there, drop the anchor and sit there. We anchored inside Gale Creek. The
night shift started at 18:00 and we arrived in Bella Bella at 10:00 a.m., left the scene at 9:30
a.m. Throughout the night it was just the tug boat and Bartlett on scene. We thought we were
safe inside Gale Creek but the boom broke around 4:00 a.m., which caused the smell of diesel
to become overwhelming so we had to move from the inside of Gale Creek to the outside of
it. The tides caused the booms to break. We both stayed awake for the whole shift. We had no
interactions with anyone else and the radio was quiet throughout the night.

There were no Heiltsuk vessels on scene at first light. Around 7:30 a.m., boats started to show up.
There were two Heiltsuk vessels and the Bella Bella 1 with Heiltsuk representatives onboard were
all there that day. The Bella Bella 1 was the only non-Heiltsuk vessel there at the time we were
there. We both came home with really bad headaches that morning.

| talked to the Coast Guard that morning and they stated that the watchmen of the NES had fallen
asleep at the wheel.

This event has affected my family and | by taking away from us a lot of the seafood and sea
medicine that we harvest. | would say ninety percent of my diet consists of the seafood that |
gather. The incident was completely avoidable. There is no reason for any vessel of any size to be
near these shores unless we are going to camp or harvest our food. With the bells and equipment
on vessels nowadays, even a junior watchman would know something was wrong.
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William Humchitt

| became aware of the incident when Robert Johnson texted me at 8:00 a.m. Kelly Brown requested my
assistance and | wanted to see if | could help in any way. | was asked to help put out some of the booms
across Gale Creek. | was not given any resources or equipment, and no safety instructions. On the first
day, | went to the mouth of Gale Creek, the north end. | took my own vessel, which is a herring skiff.

| arrived on scene about 9:15 a.m. or 9:30 a.m. The tug and barge were along the shore; the front
of the barge was bouncing off the rock. The tug was hitting the bottom pretty hard. The tug had
sunk just before | got there. The water was all green around the tug. On the first day, there were
four Heiltsuk vessels out there. The Coast Guard was out there, RCMP showed up about the same
time as me. The spill response boats from Shearwater showed up about 2:00 p.m.

From the time | arrived until 2:30 p.m., | was just observing. We started putting out the boom to soak
up the diesel across Gale Creek. First the direction was to go on the inside of the barge and help them
push it out from the beach. The Coast Guard and three punts pushed the barge out. After we pushed
the barge out, we sat around for awhile and then we started putting the booms across Gale Creek.

We put some booms out then | had to leave. Shearwater started to put boom out way later. There
was a delay because there were not enough people on their boats. There were no booms placed
around the tug on the first day.

| left the scene about 3:30 p.m. and went to Spiller Channel. | arrived back in Bella Bella at 7:00 p.m.

| was observing and questioning why they were taking so long to respond to the spill. They did not have
the right equipment or the personnel to deploy the first response and when they did, it was too late.

| have a family connection to an area close by. | have collected seaweed, clams and cockles from
the area. | harvest bottom fish for commercial sale from the affected area. | am sure there is going
to be a long-term effect but it is kind of early to predict other than the impact on the clam diggers.

Melvin R. Innes Sr.

Harvey phoned me to tell me about the incident at 7:00 a.m., that is how | first became aware. We knew
this was going to happen one day. We as a crew went out as volunteers. It was such a horror show to see all
those boats drifting around out there. It was very sad to see. Now | know how people felt in Hartley Bay. We
kept asking what was going on, there was no response. Nobody seemed have control of the situation.

Kelly, Harvey and another HIRMD employee were the first ones out there. | went out there on the
CKP. We monitored. That afternoon, the Coast Guard boat was trying to push the barge out so
Kelly and about five other boats went to help. We got a line on the barge. Later on, we went to
the beach and were setting boom. We did not have the right equipment to get the job done. We
were given a lot more direction after the second day, none during the first or second. They tried
hard to contain but the weather and tides kept breaking up the booms.
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I was only on the ground for the first day. | received a call from MOE, Dale Bull, at 4:30 a.m.

He informed that the NES had run aground near Dearth Island. | called him back at 4:40 a.m. to
reconfirm exactly what he was telling me. He informed me that it was a tug and barge, he said there
was no breach at that time. | tried to start calling Mike and Harvey from about 4:30 a.m. until 5:10
a.m. | did some research into the vessel. Dale Bull called me back at 5:20 a.m. and said that there
were breaches and the tug was leaking diesel. | asked about booms and they said they were trying
their best to get the booms on the water. | talked to Harvey at 5:45 a.m. ten minutes later, | spoke
with Mike. By 6:45 a.m., we were on the boat and heading to the incident. We arrived on the scene
at 7:05 a.m. Harvey Humchitt, another HIRMD employee and | were on the Misla. Cape St. James
was also on site, the crew said they had been there since 1:10 a.m. We observed the Pacific Wild
boat. We already noticed diesel on the water when we first arrived, there was a lot.

Between 7:05 a.m. and when tug sank, there was a lot of activity with Coast Guard and the NES.
Another Coast Guard vessel had shown up. They were trying to bring pumps onto the boat so
they would not sink. They were transferring two more just before the tug sunk. At 8:20 a.m., the
first tug arrived on the scene. Another smaller open boat was also there. The tug went down at
approximately 9:30 a.m. All we heard on the radio was “we sunk”. We were at the bow of the
barge at the time, we swung around and went to the back and noticed a lot of debris coming off
the tug. The water was a light, brownish colour within the incident area. The water almost looked
like herring spawn. The colour spread all the way to Cape Swain.

There were three Heiltsuk vessels there. We were waiting for booms. We were informed

and understood through radio that Shearwater had been asked to act on behalf of WCMRC.
Shearwater was given responsibility to begin laying out booms. Shearwater was expected to arrive
between 9:00 and 9:30 a.m. but they did not show up until after 11:00 a.m. Shearwater arrived
and immediately took off again. | asked the punts to go and grab booms to set in Gale Creek.
Shearwater did not have proper resource to take the booms into the beach area, they only had

a tug and the Mar-Ell Mist so could not get into area. Heiltsuk vessels were trying to set those
booms in Gale Creek. Shearwater not being able to respond to this oil spill. The Mar-Ell Mist
stayed on site for forty minutes then took off. The tug came out with full gear, headed back in and
came back out.

The first attempt to lay a boom out was at noon, maybe later. At 11:45 a.m., we came back to refuel
and on the way back | heard they were going to set up the ICP | immediately called Marilyn when |
got to Bella Bella fuel dock and told her that the ICP needed to be in Bella Bella. | reported the oil spill
was bad. She agreed and immediately started making contact to set up ICP in Bella Bella.

Between 1:30 and 3:00 p.m., they wanted to push the barge out. They had a dingy trying to push
the barge, we ran 3 Heiltsuk punts there pushing out the barge with the Coast Guard. The barge
was pushed out so it was not pushed into the ground around the incident site.
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The RCMP came in around 3:30-4:00 p.m. that day. The RCMP said they were called between
12:00-1:00 a.m. and that the NES requested a tow but the RCMP did not have capabilities

and told the NES to call the Coast Guard. There were two Coast Guard vessels on the scene
throughout the day. DFO came in around 2:30 p.m. or so, came to take some samples from ECCC,
went towards the vessel. DFO spent about an hour there and left.

At about 6:20 p.m., Heiltsuk first responders would get the boom half way and the boom would
be breaking because the anchors were not strong. There was one boom around the vessel and
basically pushed right against the vessel. It was too dangerous around the vessel so had to leave it.

As we were getting ready to leave around 6:40 p.m., WCMRC arrived on the scene at 6:50 p.m.
WCMRC asked what was required of them, neither the Haisea Guardian or the Bartlett had any
directions and told them it was better if went into Bella Bella to find out what they should be
doing. When we left, the tug was still connected to the barge. There was a lot of oil in the water
and very little boom. All Heiltsuk boats had stood down due to safety reasons. The Coast Guard
and the two tugs remained on the scene.

We got into the band office at 7:30 p.m.; WCMRC arrived to the meeting shortly after.

There was very little containment during Day 1. We were given booms but no anchors. | asked
Harvey to take the lead to coordinate between ourselves and Shearwater, to get the booms from
their boats to our punts. Nobody out there but the Heiltsuk were trying to put booms on the
water. Heiltsuk people were the only ones concerned about getting boom in there to protect Gale
Creek. The Bartlett and the Haisea Guardian did not know about procedures. The Coast Guard said
they were only responsible for rescue, they did offer the booms they had and their water pump to
the NES. It was very confusing; no one knew what to do.

My brothers and | salmon fish in the area. My brothers go for shellfish and kelp. With the oil spill and
the three deaths the community, my wife got very sick. The way we have talked about it amongst
my family is it was like a death. This incident has disrupted the life of every Heiltsuk person.

Jeff Brown

| responded because | harvest foods in that area and | wanted to assist. | was given no equipment.
| went to Gale Creek on a HIRMD boat. When we arrived, only the Coast Guard was there. | did
one night-shift at the scene. | changed boom when | was working at the scene. Kirby directed me
to change the boom.

The village site in that area was affected. The response was inadequate, poorly organized. No measures
were taken in response to the pollution. This affected me and our traditional way of life deeply.

| use this area frequently. My family and | harvest food for personal, social and ceremonial
purposes.

INVESTIGATION REPORT: THE 48 HOURS AFTER THE GROUNDING OF THE NATHAN E. STEWART AND ITS OIL SPILL




62

173.

Jordan Wilson (DAY 1)

I received a text from my boss telling me the NES had run aground and asked if | was interested in
going out to the scene with Ingmar to document what was happening. | was made aware at 7:30
a.m. and left for the site at 8:00 a.m. | felt this was serious and wanted to go see the extent of the
damage and see if we could assist in any way. When we arrived on site, | had no real instruction.

| was encouraged by Ingmar to take as many pictures and videos as | could. | was supplied with

a work boat to get there by Pacific Wild but that was it. | was given no safety gear or instruction
(other than from Ingmar). There was chatter on the radio about pleasure crafts in the area, the
RCMP said that if interfering, the vessels needed to clear out.

We arrived at 8:30 a.m. When we got there, the Cape St. James was there. The small Coast
Guard boat close by (Bella Bella 1) and one of the Guardian Watchmen boats (Kingfisher). Shortly
after, another Heiltsuk vessel arrived on scene. The Bartlett arrived on scene shortly after. Haisea
Guardian and several other vessels form Bella Bella arrived shortly after. Several other vessels
arrived on scene and assisted.

At 10:40 a.m., the Haisea Guardian managed to successfully attach a line to the barge in an
attempt to keep the barge away from rocky reefs and shore which would have been catastrophic
for barge. With help of Coast Guard as well as several local boats from Bella Bella, the barge was
pointed in a safer direction and held in place for several hours. They successful attached a high-
strength specter line, which was not strong enough to pull the barge or tug but rather to keep in a
safer direction. Ingmar and myself assisted in bringing the line from the Haisea Guardian to Coast
Guard boat because they did not have enough line. The Coast Guard boat (“BB1") attempted

to take line from the barge to Haisea Guardian but Haisea Guardian could not get close enough
because of reef. We took the line from Haisea Guardian to the Coast Guard vessel. After this
happened, efforts were made for two hours to contact the salvage company who were to take
charge of the situation. It was like they were not aware of the severity of the situation, the salvage
company acted very casually.

There was a sheen of diesel that did not allow you to see more than a few inches underneath the
surface of the water. In a maximum of an hour, there was a one kilometer radius of diesel slick
around the casualty site including in the mouth of Gale Creek; the slick spread very fast. The weather
was awful so it spread it. There was a very strong odour in the air when the tug went down.

That day we focused on documenting with photo and video as much as we could.
The only measure to keep tug afloat was transferring pumps to the NES. There was just too much

water coming into the NES and the pumps could not keep up. The tide was rising and as the tide
rose, it took the NES off the rock it was on and it was submerged within minutes.
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On diesel containment, several hours after the sinking, the Clowhom Spirit (Shearwater) arrived
and was carrying numerous booms and other equipment to attempt to contain but he was given
no instruction and did not deploy any of that equipment for several hours. Ingmar had tried to hail
the vessel but received a reply that he was waiting for instruction and did not want to do anything
until receiving instructions. | believe he returned to Shearwater before coming back and deploying
the boom. There was no attempt to clean anything that we saw on the first day.

The RCMP arrived on scene several hours after.
A few hours after we arrived, we went into Gale Creek. A few hours after that, went back to Bella Bella.

We left the scene at 13:30 p.m. and arrived in Bella Bella at 14:30 p.m. We came back at that time
because we felt that we could no longer do anything to lend assistance and we were both feeling
rather sick. | felt nauseous and light-headed throughout the day.

| observed impacted plants and wildlife. There are two to three dozen archeological sites within
2-3km radius of the site itself. There are culturally modified trees, ancient clam beds, old canoe
skids, old village sites (I believe). It was very hard to watch because we know it is a very important
area for the Heiltsuk people. We both felt anger and sadness throughout the day and weeks to
come. Members of my family go clam digging (commercial) there, it is a beautiful place. We have
also harvested kelp for SOK in that area (commercial). We will not be able to harvest here for
years to come; | would be afraid to swim there nowadays. Heiltsuk traditional way of life will be

affected; there are hundreds of people that go there to harvest and to visit the cultural sites.

PHOTO: JORDAN WILSON

Diesel oil sheen on the water at 10:52 a.m. on October 13, 2016.
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Jordan Wilson (DAY 2)

We wanted to go out again to see if there was any progress made in containing the spill because
we had been out the first day. There was one contamination boom around the tug itself and across
Gale Pass but that was it. We arrived around 11:00 a.m. It was high tide and just the top of the
tower of the NES was exposed. As the tide went down, the water level went down to the door of
the wheelhouse. At high tide, it was at the top of the door of the wheelhouse. The tug and barge
had separated; there were no efforts to contain the contaminant other than the initial boom that
was there.

I did not receive any instructions or safety gear from anyone when | was there. | was only given
the project camera and boat to get out there. That day, we returned to the casualty site and took
photos and videos of the casualty. We stayed for two hours to monitor. It looked like nothing was
being done. The weather was worse on the second day.

| was with another first responder on the Pacific Wild boat. There were Heiltsuk vessels in the area
and | believe they were assisting with putting boom across Gale Creek, at the mouth of Gale Pass. |
think the RCMP might have been there. The Bartlett was there as well.

There was still a vast amount of diesel in the water; there was a 2-3km radius of leaked diesel
about the casualty site in both directions. Again, there was a strong smell. The diesel continued
to pour into Gale Creek. We knew we should not stay long because of the health effects from the
day before so we only stayed for two hours.

We went back to Bella Bella at 1:00 p.m. or 1:30 p.m.
On our way out, we had seen the DBL-55 anchored in Dundavan Inlet. It still had its
contamination booms from when had tried to contain diesel escaping as the tug was sinking. The

booms were still attached to the tug, just sitting there, probably doing more harm than good.

| knew most of the damage had been done, you could see the amount of diesel that was in the
water. | observed that the kelp beds near the site were highly contaminated.
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Megan Humchitt

Simon went upstairs at about 7:00-7:30 a.m. and came downstairs and told me that a tanker had
run aground. | went upstairs and saw that my dad had written down the location. We listened to
the chatter on the radio for a few minutes; at which point we decided to go out to the spill site
and see if we could help. We got ready and left to the incident site about 7:45-8:00 a.m. It was
such a serious incident so there was no question about going, | felt compelled to be out there to
witness what was happening and see if we could help at all. We went out on the CKP. We had
five people onboard. On the first day the following boats were out there: six Heiltsuk vessels;
Clowhom; Bartlett; RCMP vessel (Inkster); and Haisea Guardian (tug).

When we first arrived, there were boats milling about. We were one of the first boats — the Pacific
Wild boat and the Bartlett was there before us. The guardians came right behind us. No one came
over to us when we got there, we basically just sat there and watched as the tug and barge rolled
in the swells. We could hear the tug grinding on the rocks. At that time, it was mid-tide and going
up. Just before the tug sank, the Coast Guard had actually gone onboard the NES.

When the tug sank, there was tons of diesel everywhere. The tug took seconds to sink. There was
discolouration of the water, it was milky, it looked like the herring spawn. We watched as debris
just drifted away. We heard one of the crew members fell in the water when the tug sank but
they were pulled up right away. The Coast Guard kept saying that the salvage company needed to
come to call the shots so we waited; it was around noon that it all got started.

| got off the punt for one part and got onto the HIRMD boat. The punts that were there had

gone to the other side of the barge and were basically pushing it from the beach side along with
the Coast Guard dingy so that the Haisea Guardian (tug) could get a towline on it. They were
pushing it to get the towline on it so the barge did not swing into the beach. They had to wait for
permission from the salvage company to do anything with the barge. | had heard Kelly and my dad
kept trying to talk to the Coast Guard telling them they need to pull the barge before the tug sank
and there was basically radio silence, the Coast Guard did not respond.

The tug had already sunk and the Clowhom Spirit came out with booms but did not unload the
booms to us, they said they had to wait until a person from the salvage company had arrived.
The Clowhom Spirit got there around 11:00 a.m. but just drove around. The Clowhom Spirit left
the spill site and went back to Bella Bella to pick up the salvage person at the airport and bring
them back out. During this time, we drove all the way up to narrows to see how far the oil slick
had gone. It was all the way up into the narrows. It spread really fast. Another thing we did while
waiting was go up to the cabin, walked on the beach and the beach was covered in diesel. This
was during when the Clowhom Spirit returned to Bella Bella to pick someone up.

When the Clowhom Spirit came back, we drove up the Clowhom Spirit and asked for the booms.
They finally started unloading booms onto the local punts that were there. They gave us the
booms but did not say much, only told our crew to put the booms around Gale Creek. Our crew
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went over to mouth of the Gale Creek and started to lay booms across. At this time, the tide was
starting to drop so it was more difficult for booms to be strung across. | think it was 12:30 p.m.
when we first strung the booms we had, which were the foam booms that had been given to us
by the Clowhom. There were probably about three string of boom that we tried to put across the
mouth of Gale but the booms did not reach all the way. After the Clowhom Spirit got back again,
around 2:00 p.m., we got the rest of the booms. We tried to go inside Gale Creek and put booms
through the narrower part but the current would not allow us to string any boom.

Around 4:00 p.m., we tried to set the boom inside of Gale Creek and then travelled to the Bartlett,
which was positioned just off the spill site. They loaded us with booms and two anchors. They
also put one of the Coast Guard members on our punt. They requested that we boom inside the
spill site between rocks and barge. The tide was low so the rocks on the reef were exposed. There
were big swells. The Coast Guard zodiac came in with us. We went close to the rocks, dropped

an anchor and tried to pull boom forward. It was pretty impossible to get the boom in the right
position because lack of space and the big swells. We had a very close call in the swells so we left
the area and said we were not going to place boom there anymore.

We left around 5:30 p.m. because it was getting dark and we had placed all the boom we had.

There was no boom placed around the tug during the first day. | don't know when they got that
boom around the tug but it was not the first day. They did not tell us anything about anything. We
did not receive any instructions about how long the booms are supposed to be in the water.

Difficulties faced were: communication, tides, swells, and equipment. If we had placed the booms
at high tide, we would've probably been able to place booms in narrow passages but because we
had taken so long and the tide had gone out, we could not place them. Other issues were that
three of our crew got really sick after the first day. There is the village site in Gale Creek and oil
was definitely on that beach. | observed a lot of impacted kelp beds.

It was really hard, very heartbreaking to watch. I have a connection to the area as a Heiltsuk person,
I have not spent a lot of time there as a kid spent a lot of time in Seaforth Channel, around Ivory
Island. We harvest food from the affected area, such as, yaga, salmon, halibut, clams (we buy from
people that harvest from there), cod, and lingcod. My dad has harvested for commercial purposes
from the affected area. This has affected our family and community quite profoundly, the fear for the
future of that area is immense. Increased tanker traffic is very concerning. When our environment

is sick, we are sick. | feel like this had made our community sick. It affects Heiltsuk traditional life

as Heiltsuk people are so tied to places and if those places are devastated then it will affect the
traditional way of life in a huge way, it has an effect on the people who harvest, and on the stories.
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Rodnal P. Brown

| became aware of the incident through Facebook and the VHF, | found out at approximately
6:00 a.m. | had a morning charter scheduled with English tourists. We headed back to Bella Bella
between 2:30 and 3:00 p.m. (we had been up in Roscoe).

Matt Lewis (Kirby) contacted me through Kelly Brown and asked me to do a charter for their company
that evening. | have a crew boat that seats six people and has a cabin. I left the village just after 6:00
p.m. and got home after 12:30 a.m. or 1:00 a.m. on October 14, 2016. | was provided with fuel. |
was given no safety gear (had all my own). | picked up five people from Shearwater and went to the
incident site. | was asked to bring the crew out to the barge and asked to standby as they moved the
barge away from the incident site — it took about five hours. Before moving the barge to Dundavan,
they did an inspection of the barge. The barge was anchored in Dundavan at 12:00 a.m. After, | drove
all five people back to Shearwater then went back to Bella Bella and tied up for the night. Someone
from Kirby on my boat was giving directions to the move the barge. They moved the barge because
they did not want the barge to be punctured and pour more diesel into the water. Their biggest
difficulty was the wind and waves; there were 4-5ft chops as they were preparing to anchor the boat.
We spent two hours to figure out where to anchor the boat safely, needed sufficient amount of space.
Both the North Arm Diligence (a vessel that does fuel runs from Vancouver) and the Haisea Guardian
stayed with the barge throughout the night. There was no containment after the barge was anchored.

One of the young men on the NES at the time of the incident had mentioned to one of his
superiors (Matt) that he had not taken his drug and alcohol test results off of the barge (I heard
while driving to the incident site from Shearwater that evening around 6:00 p.m.). | heard that
each time they leave a port they have to do a test to make sure they were capable of conducting
their duties on the water; this applies to anyone running a commercial vessel. They need to have
drug and alcohol tests prior to when they depart.

When [ arrived on scene, it was just beginning to get dark and | could smell the diesel. There was
so much breakage so could not see the diesel on the water but could really smell it.

There was another vessel en route to come go back out to the incident scene which was one of the
HIRMD boat, Hakai Warrior or other boat. Two HIRMD employees had anchored out in their cabin
the first night.

| am still affected by headaches that | was not having before. There are clam beds right inside
Gale Creek and clam beds in Seaforth Channel. At the end of the first day, | was pretty distraught
because | knew this was an important harvesting areas for seaweed, halibut, cod, clams, all species
we survive off of throughout the winter are found there. My wife and | are angry and distraught
over this incident. | have a personal interest in the area, traditionally we take clams out of there
before Christmas. My family and | harvest for personal, social and ceremonial purposes: clams,
seaweed, cod, snapper, halibut and sockeye are found in the surrounding areas. This will affect
Heiltsuk traditional harvesting for some time.
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177. Simon Aufderheide

We were in bed when we heard Harvey up early and rushing around. The radio was on full blast.
Eventually | got up to check what was going on, | saw the notes that Harvey had taken which said
a vessel had gone down in Seaforth. This happened at about 7:00-7:30 a.m. | just wanted to go
see what was happening out there so we took some family and other members of the community
in Harvey's punt and made our way out there.

When we arrived, we were given no instructions or safety gear. We went right to Edge Reef, once
we saw the boats we figured that was the spot. We arrived at 9:00 a.m. We talked to crew of
other boats when first got there, basically waiting for someone to take charge. We saw the tug
and barge really close to the shore. We saw local Coast Guard boat (Cape Farewell), a few HIRMD
boats and two other punts. The Bartlett was there too. They were just observing the scene and did
not seem like anyone had a plan, just monitoring the radio. There was no equipment at the time.
There was a small sheen there already. The barge had already dropped a boom on the starboard
side and the boom was just hanging off the side. The barge was grinding on the rocks, there was
a swell, there were moments when the swell took the barge way up. Even the trained Coast Guard
crew were very cautious.

After the tug sank, | could see the diesel oil mixing with the seawater. At first it had a very brown
and murky colouration and was bubbling. | could smell it immediately. It started spreading and
then went to a white, milky colouration.

Eventually the Clowhom Spirit showed up with booms but they were just doing circles. Everyone
was just waiting for someone to command the boats. Clowhom Spirit eventually took off and came
back. Eventually the Bartlett told us we could grab booms from the Clowhom Spirit. While we were
grabbing the booms, there was a spill response guy who handed over the booms to us, never told us
how to connect them or how to set them (we did not know who this person worked for).

We came back at 6:30 p.m. All the booms might have been distributed. We had spent all day out
there, had a close call, were exhausted, all fed up and tired because could not set the boom properly.

Once | got home, | immediately felt like | was starting to get really sick, feverish. | knew it was
more than just exhaustion. | was sick for four days with a fever, body aches, and headaches. It was
a very sad site, | don't have the same connection to the land but it still had a huge effect, these
things are so preventable, it did not need to happen. | was new to the area so do not know where
the archeological sites are. | have a connection through marriage to the area. Our extended family
commercially harvests from the area. The whole situation was tiring, and cause very constant
anger and sadness. People here have such a deeper connection to the land than I will ever have
but | can understand it. It is similar to when someone’s child is sick.
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178.

Walter Campbell Sr. (DAY 1)

We were getting ready to go to work down in Kisameet and decided to go to Seaforth to check

it out and see how we could help. | went out with four others. We went out on the CKP. We left
at around 8:30 a.m. We arrived about 10:00 a.m. The Bartlett was there, we talked to them and
told them we would be standing by if needed anything. Communication when we got there was
pretty good, we were told to keep in touch and everyone was informed not to go near the barge
and tug. The Coast Guard was in charge. The barge and tug were still up on the rocks. The tug
was dead in the water and taking on water. The crew was in the process of pumping fuel out of
fuel tanks from the tug to the barge, they managed to get some fuel off but not all of it. We were
there when the tug went down, a few hours after arriving. The tug was still hanging onto the
barge. An hour after the tug went under, we started to smell the fuel so we knew there was a leak.
You could really smell the diesel. There was oil all over Seaforth, it was worse the second day.

There was not much to do after the tug went down, just watch. We were not given much direction
the first day, just not to get too close. We did not know how to respond to situations like this.

A bit later, a crew on the Bartlett 1 wanted to go set a deflection boom near the barge and tug.
This was very tough in the swell. The tide was so strong and the boom was useless in that kind of
tide. We had a close call so we got out there, it was too dangerous. A few hours later they wanted
to get a towline onto the barge so had four boats pushing the barge out to get a towline on the
barge. We could barely move the barge because it was getting knocked around. Two Heiltsuk
vessels and the workboat from the Bartlett were helping as well. There were other Heiltsuk vessels
but were standing by on the perimeter. More people started to show up later and during the
second day. Other non-Heiltsuk vessels that were on scene were the Clowhom Spirit, Mar-Ell Mist,
and the RCMP,

We came back to Bella Bella around 4:30-5:00 p.m. because it was getting dark and there was
nothing else we could help out with.

| got sick from the diesel exposure for about four days. | had an infection in my chest and had to

go on antibiotics for six days. | was dizzy and felt light-headed with headaches. There is a bay west
from the spill site where many indicators of habitation had been identified so we set up a boom in
that area to keep the fuel out. It could have been a summer camp or village site. There are fish traps
inside of Gale Creek. There is a reserve close to the mouth of Gale Creek, close to where the cabin is.
There are culturally modified trees inside the wreck site and inside the lagoon on the west shore.

It was sad to see, | used to fish in that area. | have a personal and social connection to the area.

| used to go jigging out there for lingcod and rockcod and trolling for spring and coho. | went
commercial clam digging inside Gale Pass for manila clams for a few years. It is devastating, there
will be an effect on the environment and food. This will affect people in different ways. Everyone
knew this was going to happen and it should not have happened. There will be no clam digging
there for awhile, who knows what will happen to the species in that area.
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179. Walter Campbell Sr. (DAY 2)

We already went out on Day 1 and figure they would need help so we went out again. | was with
four others. We went out on the CKP. We arrived at 9:00-9:30 a.m. We went back to the spill site
and checked out a few areas along Cape Swain and near Ivory Island. When we got out there,
they gave us some booms and told us to go set them wherever we thought it might be beneficial
to protect the beaches because there was already oil all over the place — we were given booms,
anchors and ropes. There was a lot of oil on the water and it smelled very strongly. We were
looking for contamination this day. The Coast Guard was still contacting for vessels coming in and
out but the response team had the reins at this point, they were the experts. We would look and
report to the response team then they would go and check it out and decide what to do about it.

They were trying to put a containment boom around the tug in place and it was not in place by
the end of the day. There were many difficulties: the tide was too strong and the weather was bad.
We were putting out booms and absorbent pads. Someone else went to pick up the absorbent
pads a few days later. The barge still had a line on it and they were trying to release it from the
tug. There were so many Heiltsuk vessels out there. The Bartlett was there along with the John P
Tully and a few tugs. We left the scene at 4:00-4:30 p.m. that day.

Emotionally, | felt worse than the first day — the oil was all over the beaches and the smell was
stronger. | did not have any spill response training but a few other crew members did so | took
direction from them. It was good to see our people out there, we were the first ones out there,
which is usually the case. | think when something like this happens, timing is really crucial and
there should have been a crew out there when they know there was going to be spill. It is a very
difficult area because of the rocks, very dangerous so Heiltsuk people took their lives in their hands
by going out there. | would like to see a spill response centre close by so they can be there in a few
hours. We also need more spill response training.

180. Photographs and video footage of the incident were provided by some of the interviewees. Not
all of the photographs provided have been included within the report. However, copies of
photographs will be made available to the Committee/Panel.

70  INVESTIGATION REPORT: THE 48 HOURS AFTER THE GROUNDING OF THE NATHAN E. STEWART AND ITS OIL SPILL




11.0

181.

182.

183.

184.

185.

186.

187.

188.

189.

190.

191.

OVERVIEW OF LATER EVENTS

Only on October 15, 2016 did the distribution of personal protective equipment, including clean-up

gloves and suits with safety training, become a part of the daily pre-dispatch morning briefing. An HTC
community notice was distributed that day stating that the safe exposure limit for diesel fuel is 100mg/m3.
WCMRC vessels were equipped with equipment able to detect unsafe levels of fumes. Responders were
informed of further safety equipment located on specific vessels owned by Shearwater and the Coast Guard.

On October 15, 2016 an HTC community notice observed that the operation was one of
mitigation, and that fuel spill recovery had been ineffective.

Based on the fuel recovered, it is estimated that the following volumes were released into the
environment (Schedule 38):

a. 28,412 gallons of diesel; and
b. 592 gallons of lubricants.

On October 16, 2016 the PPA revoked all of Kirby's pilotage exemptions.

On October 20, 2016 the Barge reached Vancouver drydock for inspection. A small amount of
diesel spilled from the Barge upon its removal from the water. The Barge was found to have been
damaged and was repaired and then removed to U.S. waters by Kirby.

On October 20, 2016 the First Nations Health Authority circulated a substantive warning regarding
diesel exposure. Children under age sixteen were advised to avoid inhaling diesel due to their
increased vulnerability. FNHA also warned of long-term health effects arising from diesel exposure.

By the end of the first week, multiple government and response organizations and over 200
additional people had arrived in Bella Bella to address the grounding of the NES and its oil spill.

On October 24, 2016 the PPA announced interim measures for some but not all ships
transporting petroleum cargo. (Addressed in more detail above.)

On November 14, 2016 the Nathan E. Stewart was raised, after being dragged 300 metres across the
ocean floor, through a northern abalone habitat, to a salvage barge. The operation required that several
thousand northern abalone be relocated before the towing. The Tug was later moved to drydock in
Vancouver, and Heiltsuk was informed that the Tug would be recycled given its condition of disrepair.

DFQO's chemical contamination closure of bivalve shellfish in parts of Area 7 is still in effect.
Heiltsuk also issued a broader fisheries closure notice to the community. Heiltsuk’s closure of the
FSC fishery remains in effect.

Heiltsuk has not specifically been advised how Canada's Oceans Protection Plan will be utilized in
relation to implementing marine safety and resource shipping, and protection of their marine environment.
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The Nathan E. Stewart being removed from Seaforth Channel on November 14, 2016
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The Nathan E. Stewart being transported out of Heiltsuk territory on November 17, 2016
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The below photos of the NES were taken from the Damage Survey Report prepared by HTC's marine
surveyor, Mark Bentley. The report can be found at Schedule 21.

p—

General view of tug from forward showing View from port side looking aft at upset bottom

bottorn damage inside of Captains cabin

View from port across to starboard showing View from port across to starboard showing
extent of bottom damage at forward end extent of bottom damage at midships area

Deformed and buckled aft part of centreline General view along starboard side showing
vertical keel heavy deformation of shell plating and cooler

v

View of starboard side from forward Close up of damage to starboard cooler &
recess

View to starboard showing auxiliary generator
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Crew from the D.B. General, from Seattle Washington preparing to raise the sunken Nathan E. Stewart from Seaforth Channel.
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SCHEDULE 1

Wednesday, January 11, 2017 at 1:56:27 PM Pacific Standard Time

Subject: RE: Log Book and black box

Date:  Thursday, October 20, 2016 at 7:11:15 PM Pacific Daylight Time

From:  Wootton, Brian

To:  LisaFong

CC:  Daniel Bertrand, 'Marilyn Slett', Andrea Kreutz, Kassie Seaby, Girouard, Roger, Murdock, Philip,
Girouard, Roger

Hi Lisa,

Just an update on what I've found out today regarding your questions below:

1) Our Marine Communications and Traffic Services centre in Prince Rupert has finished collecting and
recording the radio communications between our radio Centre and the Nathan E. Stewart on the
night of the grounding. The data is enroute Victoria CCG Base. A CCG representative will hand-
deliver a disc as early as Monday or Tuesday (subject to the movement of CCG relief personnel and
weather opportunities for flying). | am copying Phil Murdock here — who is relieving me tonight as
the Canadian Coast Guard IC ~ he will add this to his own open action tracker for follow-up with you
next week.

=

Regarding the matter of the Deck Log from the Nathan E. Stewart | have been advised that the
Captain abandoned ship with the log in his possession. | believe that the custody of the log going
forward is being dealt with by counsel for the Owner and counsel for Transport Canada.

| encourage you to discuss the state of the evidence with Transport Canada representatives who I've been
advised will visit the Community tomorrow.

Regards,
Brian

Brian Wootton
Canadian Coast Guard
Unified Command

From: Wootton, Brian

Sent: Thursday, October 20, 2016 12:06 PM

To: 'Lisa Fong' <lisa@ngariss.org>

Cc: Daniel Bertrand <dbertrand@centralcoastlaw.ca>; 'Marilyn Slett' <MSlett@heiltsuknation.ca>; Andrea
Kreutz <andrea@ngariss.org>; Kassie Seaby <kassie@ngariss.org>; Girouard, Roger <Roger.Girouard@dfo-
mpo.gc.ca>; Murdock, Philip <Philip.Murdock@dfo-mpo.ge.ca>

Subject: RE: Log Book and black box

Hi Lisa,

1 will contact the Superintendent of MCTS today to find out how our data collection is progressing.

Just for clarity though the Coast Guard won't be able to help with your Log Book request — we (CCG) do not
manage investigations o the seizure of documentation in a case such as the Nathan E. Stewart. | did ask

Transport Canada about your request and am lead to believe that there is/was no ‘black box’ per se on the
Tug. 1am not yet aware of whether the Log Book made it off the tug or not, but will confirm for you once

Transport Canada confirms for CCG. (In some Search & Rescue cases the crew will work until the last
moment trying to save a vessel and don't recover the deck log as the abandon ship moment arrives | don’t
know if such is the case here or not).

With regard to what | have discussed about CCG information sharing — our intention is to provide the
Heiltsuk Nation with what Coast Guard does possess - which should include the radio communications
between the tug and the Coast Guard radio operators during the early incident hours. We may also have the
AIS (Automatic Information System) track history for the vessel leading up to the grounding. It requires some
effort to gather this type of data and | am confident that that work is underway. | will advise with ETA today.

I note for yourself and the Leadership group for the Heiltsuk Nation that | myself will be relieved by Philip
Murdock tomorrow. Philip is the Superintendent for Environmental Response in Coast Guard’s Western
Region. He will take on the Incident Command role for the Canadian Coast Guard and Federal Government
for the next week. (We will be trying to establish a rotation of our key personnel as the incident will continue
as we focus in the days/weeks ahead on sampling, SCAT, and certainly including completion of the removal of
the tug from the marine environment).

Regards,

Brian

Brian Wootton
Canadian Coast Guard
Unified Command

From: Lisa Fong [mailto:lisa@ngariss.org]

Sent: Thursday, October 20, 2016 11:26 AM

To: Wootton, Brian <Brian.Wootton@dfo-mpo.gc.ca>

Cc: Daniel Bertrand <dbert ca>; "Marilyn Slett' ion.ca>; Andrea
Kreutz iss.org>; Kassie Seaby iss.org>

Subject: RE: Log Book and black box

Hi Brian,
How are you doing with the assembly of the information?

Lisa

From: Wootton, Brian [mailto:Brian. Wootton@dfo-mpo.gc.ca)
Sent: October-17-16 7:53 PM

To: Lisa Fong

Cc: Daniel Bertrand; 'Marilyn Slett’; Andrea Kreutz; Kassie Seaby
Subject: RE: Log Book and black box

Hi Lisa,

Further to our meeting this afternoon, | have requested CCG Western Region assemble the Marine
Communications and Traffic Services information that we have pertaining to the Nathan E. Stewart casualty.
This may include vessel track history and radio communications between the vessel and our Marine Traffic
Radio operators. | will in turn relay a copy of this information to you as soon as | have it in hand.

Emails between L. Fong & Coast Guard re Requests for Documents | Page 01

As for the issue of black boxes or voyage recorders, and the deck log, | will have to enquire with Transport
Canada and report back accordingly.

Regards,

Brian Wootton
Canadian Coast Guard
Unified Command

From: Lisa Fong [mailto:lisa@ngariss.org]

Sent: Monday, October 17, 2016 6:49 PM

To: Wootton, Brian <Brian.Wootton@d ge.ca>

Cc: Daniel Bertrand <dbertrand @centralcoastlaw.ca>; 'Marilyn Slett' <MSlett@heiltsuknation.ca>; Andrea
Kreutz <andrea@ngariss.org>; Kassie Seaby <kassie@ngariss.org>

Subject: Log Book and black box

Hi Brian,
Further to today’s discussion, can you let me know whether all recoverable items on board the Nathan E.
Stewart has been preserved for the Transport Canada's investigation. This would include the log book, and

any black box.

Thank you,
Lisa

LISA C. FONG
Ng Ariss Fong | Lawyers

T:604.331.1155 F:604.677.5410 E:

@ngariss.com

210-900 Howe Street
P.0. Box 160
Vancouver, BC, Canada V6Z 2M4

Www.ng; om

see our blog, suite210: www.ngariss.com/blog

This e-mail and any are and may be privileged
I you are not the intended recipient, please notify us immediately by
return e-mail, delete this e-mail and do not copy, use or disclose it
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SCHEDULE 2

1
Obs. ime:  13/10/16™ 02:20

Obs. position: On Scene

Wing dir. 110 Againstcurrent(Y/N) N
Tide State: €nd of ebb

Vis: __8N.M. Air C Sea c
| Clouds: 8/8 Stratus

Ice

Critical Factors (Max 6)
Night Operation
Unfavorable Tide
| Logs or other debris in water
Lack of Naut, Know./Skills (Assisted)
Damage (Assisted)
Overwhelmed (Assisted)

r Wfﬂ;ﬁm%muak-
= Wiy

o176

| Seanb Potter

Ik No: V463045 (1 88}
ool Resource Name: Bella Bell
SAR mission report |
= Details on the incident = Operation descrlphon {uTC)
| Incident occured at: 1311016 01:20 Action taken: Dewaterin:
Posilion: Edge Reel Seaforth Ch Detection Method: o Sight Vessel A
Oistance ffe #héra 920 WM (Pos Agaica)| | Resource inifalposn — BellaBella
Latitude: 52 144N Lﬂngllude 128 232°W | | Dist resourcefincident 1450 NM.
Incident type:  Groundierg = Time paged: 13106 01:20
Alert type’ VHF vadvo Time tasked: 12/10/16  01:20
tncigent cause: ~ Other Departed at: 131076 01:38
in K]gistress [] lmn'unem danger [ [notin danger Arived on scene at 13110716 02:13
DETAILS ON UNIT ASSISTED Operation ended at: 130716 09:23
Name: Nathan E. Stewart Returned to normal OPs at 13710116 13:00
Ragistalon £ il sign Total time off {transit) GO0 (HHHMM)
Type:  Oil Barge Total time off {on scene) 00000 (HHHMM)
Activity.  Commercial Towing Towing distance: N.M.
Length: . Tonnage || Towing duraton ) D00 (HHHMM)
Draught M. Nationaliy: Wasmng(on || Daughter boat total utiization DOOS0  (HHHMM)
Comments. Aniculated Towboat w/Oil Barge DBLSS | Resource capablilty/suitability 3
e SAR Equipment capability/suftability: 3
| Gaptain: = Crew complement suiability/adequacy. 3
| boB. o Age: Sex ﬁrew xra:rzng/mu fevel sul;/zdequacy' %
— o umbser of persans rescued by ressurce
| ?‘;«ner = e S GTHER RESOUR ES %]vowéu INTHE Ecmsm‘
OTHER RESOURCES I
Address:  Washingion D94, Highsea Guardian
POB. 7 Saved 7 Lost Missing: = |
—Weather conditions Significant Events
General :  Moderate Rain s
Wavesjswell max. heigth ™ e —
Wind Speed 10 knots 506 W 120 23,757 Gomme with

Saster of stricken vessel

s w/Nathan E. SLewart Waster
= 15 no ingress of water and an
loss ot oil/Dicsol off the barge or tug. they do
HOT wish Lo have a towlire pa ey

ed, nos do

ish to cvacuate. Reguests Cape St. Janes to

amonnt._of fuel on tug
_ Gallonst vie VAJ.

vessel seaward.

TP T T
for'd stbd side and 3 aft
e e e T TR

IncidentNo: V163045 (160041 88 )
Annex 1 Resource Name: Bella Bella

SAR mission report

VAJ requests inventory of BOSR (Basic Oil Spill Response) Equipment at Base and Shearwater. Known info. passed.
(560" boom on dock ai base, and balance of equip.held in Shearwater)

0440- Soundings completed well seaward of Edge Reef from Gale Rock to the (4) Drying leefOAnm fothe west. All
soundings confirm bathymetry as charted. Gp St James standing-by at closest safe point of approa

0535- N.E.S. indicates they are losing proulsion fuel to the environment. (Odors at MLB confirm, however no polution is
visible due to darness). Requests assistance deplolying theit onboard cil pollution boom. Proceeding

0557- N.ES. indicates the stbd fuel tank is breached and they are losing approximately 1 gafion per Fminute o e
environment, Investigating port fuel tan!

0826- 4P Tully reported civerted to pick up Ol Pollution Equipment in Shearwater. (CCGS Bartiet also tasked ETA 0930)
Rising tide is accompanied by a 1-2m sometimes 3m swell from WNW. Sitreps continue to be passed via VAW including
changing wealher. Barge's onboard Oil Boom parts and is U/S, Barge crew leave it hanging over the side.

2 breaches now reported on tug as wave action begins o break her up. N.E.S. fogoris noress of waler

~Cp. St. James readies her salvage pump for N.E.S. white they rig their own

0850- N.E.S. Blacks-Out. Water rising in the E/R now. Barge remains [it. Crew of N.E S. indicate they do ot require
Cp.5t.J. pump, they are transferring 2 more from the barge.

(Ground swell beginning to enter Seaforth Cahannel withe flood tide. 1m swell and rising)

0711- Highsea Guardian enroute eta 0800.1 pum operaticnal ofb N.E.S. crew tranferting 2 more from Barge.

0716- comms w/NES indicate the pump intake is below the fuelfwater interface and discharge is clean seawater.

0733- 3 pumps operrational now, assessing effect. Nesit call in 10 min. wireport on progress. ground swell up to 2m
0749-NES indicates pumps are effective and beginning to dewaler.

0758- CCGS Barlieett approaching, launching FRC to proceed ahead of ship.

0800-NES reports breaches in bulkheads and tanks increasing- continuing fo assess and requests Cp.St.James pump.
Cp. St. J proceeds. swell increasing at times.

0808- Pump passed to N.E.S. and they report 59,924 gallons of fuel onboard, and more than one tank is breached
0813- Towboat High Sea Guardian on-scene. Cp.StJ. proceeds o High Seas Guardian to procure and trasfer any
salvage equipment available. And short brief for Master of Tug.

0848- 1 pump and i suction hose avilable including  hard stand-pipe intake ransferred to N.E S  pumps now
operational. comm sched in 10 minutes to report on effectiveness.

0857- N.E.S. reports 6 pumps unable fo keep up with the ingress of water. CCGS Bartlett now on-scene ready to assume
command of ops. Bartletti Retumns to ship and NES to deliver more pumps. C.0. Cp.St.James briefing C.O. of Bartett. All
soundings confirmed as charted in the immediate area.

0923- Bartlett assumes operationai command Cp. St. James stood-down

0926- Cp.St.J. witnesses N.E.S. sink, followed by "We sunk” broadcast on VHF about-ship and proceed to evac crew. 1
person reported in the water and immediately recovered by shipmate. No injuries

0930- Barge has shifted and depth a/s decreased from 7m to 3m. Cp. St. James touches stbd skeg while backing away in
the trough of the a 2m swell, the Bartlelt1 in to evac crew now mustering on the for'd end of th barge.

0936- Bartett 1 recovers all 7 POBs and proceeds o CCGS Bartlett

0951- Cp.St.d confirms via VAU remain stood-down (affirmative)

Praceed to Shearwater fuel dock

1040-Secured at fuel dock (Shearwater)

1053- Praceed RTB.

1118- Debrief. Amanging replacement gear, and shipping spare replacements on MLE for equipment fost

1300- MLB returned to fully equiped and aperational

1315- Retur to Normal Ops

Systematic and regutar sitreps passed throughout including on-scene weather

SIGNATURE MASTER/OPERATOR

Seanb Potter

Search and Rescue (SAR) Mission Report (Coast Guard)

Page 01

INVESTIGATION REPORT: THE 48 HOURS AFTER THE GROUNDING OF THE NATHAN E. STEWART AND ITS OIL SPILL

Search and Rescue (SAR) Mission Report (Coast Guard)

Page 02

77



78

SCHEDULE 3

Subject: Kirby Oil Spill- Response and Meeting

Date:  Monday, October 17, 2016 at 9:40:30 PM Pacific Daylight Time

From:  Lisa Fong

To:  Vouden, Mark, Braul, Wally, DrewWilliams @kirbycorp.com, Jaquish, Allison
CC: Kassie Seaby, Daniel Bertrand, andrea@ngariss.com

Dear Mr. Braul, Mr. Youden, Ms. Jaquish and Mr. Williams,

Thank you for your emait and your summary of the items discussed at yesterday evening's meeting. We wish
to clarify some of the information you outlined and to provide some of the requested information.

In response to the points made in your previous email:

1. Chief Slett’s letter of October 15, 2016 requested that your client provide access to the crew for
Heiftsuk to intcrview them before they are flown away to Vancouver. You advised that you would
respand to the request at some unspecified time. | belicve your words were *maybe this weel? and
3maybe next month’. We have read in the National Observer that the crew has been flown away now
1o Vancouver and are being interviewed by Transport Canada. While we are still interested in your
formal response, we obscrve that in effect your client has denied Heiltsuk' request.

2. We request all documentation in any form about the incident including ship logs, incident reports, and
statemenls [rom the crew. In addition, we ask for current and historical information about the barge
| understand you propose that we enter a document disclosure protocal before your client will share
documentation. Please forward your draft proposed document disclosure protocol for our review.

3. You advised that your client intends to reimburse Heiltsuk for all reasonable costs associated with
response efforts. We understand that Kirby is interesied in setting up an operational account for
reasonable expenses incurred by Heiltsuk. We request that this account be set up as soon as with an
initial amount of $500,000. Heiltsuk's use of the account will be strictly without prejudice to its right
to claim any other damages or further reasonable compensation. Below are categaries of the daily
operating costs Heiltsuk Nation has incurred since the spill incident on October 14, 2016 and also the
anticipated commercial clam harvest loss for 2016.

a. Operational costs, including but ot fimited to

Al collaborative developing, assessment and clean-up efforts under Unified
Command, including but not limited 1o
© Shoreline Clean-up Assessment Plan
« Ephemeral Sampling Plan
 Sampling already conducted
fuet for boats
Food
Additional staff time
Boat charter costs
Recovery equipment
Freight costs
Lodging
Photocopying fees
Stationary costs (pens, paper, etc.) and Wit
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From: Youden, Mark [maitto:Mark Youden@gowlingwlg.com]

Sent: October-17-16 2:53 PM

To: ca; Lisa Fong; a

C: Braul, Wally; Drew. Willams@kirbycorp.com; Jaquish, Allson; Youden, Mark; Kassie Seaby
Subject: Meeting Follow-up

Hello Chief Councillor Marilyn Slett. Daniel and Lisa,
We write in fesponse 1o your letters dated October 15. 2016, and to follow-up from last night's meeting,

Frst, we'd like to thank you for meeting with us. We felt it was a productive meeting and that we were able to
carefully run through key 1ssues.

Generally, our discussions covered broad areas and how we will work together to develop solutions  Those areas
were:

Heiltsuk Tribal Council's request to interview the crew of Nathan E. Stevart;
Financial matters short, medium and long terrn

Kirby operations in Heilisuk Territory; and

Pilotage Act waiver/exemption status

To respond to your immediate requests, we confirm the folloang

e will respond to your letter dated October 15. 2016 with regards 10 crew interviews in the near future
Similarly, we will respond to Heiltsuk's reques to have a Heillsuk representative on-board Kitby vessels in
the near future.

e also agreed to provide publicly avaitable inforrmation with regards to the Pilotage Act walveriexemption
e will compile this information as it becomes available anrf share it with you for your conventence

s mdicated in our meeting. itis Kirby's mtention to reimburse Heitsuk for all reasonable expenses
assotiated with the response efforts. Kirby would like to reimburse these expenses immediately, as such,
we request that you provide us with the expenses by fine-item as soon as possibe.

Finally, we agreed to commence negotiations relaied o a compensation/damages protocol covering the
short, medium and long ter impacts to the Heiltsuk lands and people.

With us here for the coming days, we suggest that we arange a meeting to advance these discussions as early as
tomorrow. If agreeable, please provide us with your availability.

Ve look forward to working with you on various next steps.
Best,

Mark Youden
Assaciote

© cowunG wiG

T +1604 891 2793
My Assistnt: Miriam Bird. T +1 604 443 7629, puriam brd@gowlingnig. com

Gowling WLG (Canada) LLP

550 Burrard Strect, Suite 2300, Bental 5
Vancouver, BC V6C 285 Canada
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; request for

b, Short-term commercial costs, including but not limited to:

2016 Commercial clam harvest (anticipated to be about $200,000 based on last
year's catch number of 100,000 lbs sold at $1.85 per (b.)

1understand you will be providing a draft agreement regarding these operational expenses and
commercial compensation for 2016 for our review. Kindly forward at your earliest convenience.

w

In response to your statement regarding an agreement to commentce negotiations related to a
compensation/damages protocol, Heiltsuk is not in a position to negotiate compensation or damages
for short, medium or long term damages until we have had reasonable opportunity Lo assess
damages. Nonetheless, we are open to hearing any proposals regarding these in the future. Our
emphasis at this time is on meeting the short term quantifiable damages listed above

6. In regards to your statement that you would respond to our request to have a Heiltsuk representative
on-board Kirby vessels in the near future, we understood from the meeting last night that we would
be provided with an update on this today. Additionally, we clarify that we requested the following
information at vesterday evening's meeting:

a. AllKirby Corporation’s vessels entering Heiltsuk territory;
b. Where the vessels entering Heiltsuk territory are travelling within He
¢ What the vessels are carrying onboard

suk territory; and

~

In response to your statement regarding the Pilotage Act waiver/exemption materials you would
provide us, we clarify that we requested that Kirby Corporation waive the exemption for any other
vessels going through Heiltsuk tercitory at yesterday evening's meeting. The news reports today
indicate that Kirby has lost its exemption for allits barges travelling through Heiltsuk's waters. We
ask thal you confirm the [0ss of the exemption on all Kirby's barges or if we are incorrect then to
provide the requested waiver.

We are available to meet at 3:30pm at HIRMD (in the morning, we will try to find a space closer to the Band
Office). Please let us know if you are agreeable to this time

Regards,

LISA C. FONG
Ng Ariss Fong | Lawyers

04.331.1155 F:604.677.5410 E: lisa@ngariss.com
210-900 Howe Street

P.O. Box 160

Vancouver, 8C, Canada V6Z 2M4

www.ngariss.com

see our blog, suite210: wwuw.ngariss.com/blog
This e-mail and any allachment(s) are confidential and may be priviteged
If you are not the intended recipient, please notify us immedialely by

return e-mail, delete this e-mail and do not cpy, use or disclose it
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BEMDE

gowlingwig.com

Uhe information in this email is intended only for the named recipicnt and may be privileged or
confidential. If you are not the intended recipicnt please notify us immiediately and do not copy.
distribute or take action based on this email. If this email is marked ‘personal’ Gowling WLG is not
liable in any way for its content. E-mails are susceptible to alteration. Gowling WLG shall not be liable
for the message if aliered, changed or falsified

Gowling WLG (Canada) LLP is 2 member of Gowling WLG, an international law firm which consists
of independent and autonomous entities providing scrvices around the world, Our swucture is explained
in more detail at www,gowiingwly comilegal,

References 1o 'Gowling WLG' mean one or more members of Gowling WLG International Limited
andior any of their affiliated husinesses as the context requires. Gowling WLG (Canada) LLP has
offices in Montréal, Ottawa, Totonto, Hamilton, Waterloo Region, Calgary and Vancouver.
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SCHEDULE 4

. - 210-900 Howe Street Additionally, it has been reported that the exemption that allowed the tug, Nathan E. Stewart,
Ng AI'ISS E“Ollg, Lawyers Vancouver. BC Canada V6Z 2M4 and barge to operate in the Scaforth Channel without a pilot from the Pacific Pilotage Authority
T (604) 331-1155 F: (604) 677-5410 onboard has been revoked. Furthermore, it was reported that the exemptions have been revoked
) : for all vessels operated by Kirby Corporation. Please confirm this at your carliest convenience.
Sincerely,

Lisa C. Fong NG ARISS FONG

Hsa@ngariss.com
VIA EMAIL
October 18, 2016

LCF/ks

‘Transport Canada Ce:  client
Government of Canada
810 - 800 Burrard Strect
Vancouver, B.C. V6Z 218

ATT’N; Robert Dick, Regional Director General Pacific Region

Dear Mr. Dick:
Re:  Sinking of Nathan E. Stewart

1 am counsel for Heiltsuk Tribal Council and have been directed to writc to you by Chief
Marilyn Slett. We ask for a response with Canada’s position on Heiltuk’s investigation and
access to information regarding the oil spill, tug sinking, and barge stranding incidents that have
oceurred in their territory set out in our email to you tast night.

Chief Slett was disappointed and surprised this morning by your advice to Coastat First Nations
that you have been trying to reach her but have been unable to do so. This is patently untrue.
Chief Slett wrote you on October 15, 2016, requesting that Heiltsuk’s counsel be able to sit in on
the investigation of the crew. Mr, Dick, you sent an email in response on October 16, 2016,
denying Heiltsuk’s request. I wrote two emails on behelf of Heiltsuk yesterday requesting a
telephone conference meeting between your agency, myself and Chief Slett, I registered the
Nation’s offensc at Transport Canada giving information about the crew interviews in Vancouver
to the media and not providing the Nation with any information. In both of yesterday’s emails,
w asked you to respond to provide a time for a telephone conference. Instead of calling us,
Transport Canada decided to calt Coastal First Nations to say they have not been able to reach
Chief Slett, which is, again, patently untrue.

Transport Canada’s actions have not been consistent with the accommodation and consultation
required of Canada and we hope that this course of action can change in order to align with the
ultimate goal of reconciliation.

Letter from L. Fong to R. Dick, TC re Heiltsuk Access to Information and TC's Communication Letter from L. Fong to R. Dick, TC re Heiltsuk Access to Information and TC's Communication
| Page 01 | Page 02
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SCHEDULE 6
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VIA E-MAIL fi gc.ca) L)

October 28, 2016

Transport Canada
Pacific Region

810-800 Burrard Street
Vancouver, B.C. V6Z 2J8

Dear Sir or Madam:

Re:  Grounding of the tug Nathan E. Stewart and tanker barge DBL 55 at Seaforth
Channel

| write on behalf of Heiltsuk Tribal Council (‘HTC"). We ask that this letter be forwarded
immediately to the Transport Canada personnel addressing the above-noted situation.

HTC represents Heiltsuk First Nation, within whose traditional territorial waters the tug, Nathan
E. Stewart, and its tanker barge, DBL 55 (the “Tug-Barge”), ran aground on or about October 13,
2016, and into which that vessel has been leaking, inter alia, diesel oil (the “Incident”). The
Incident has and continues to impact HTC's asserted aboriginal title and its aboriginal rights of
harvest relating to, inter alia, clam beds and sea-life contaminated by the spill, and is profoundly
affecting the community.

We understand that Transport Canada is responsible for investigating ship source pollution
occurrences. We were also directed by Transport Canada personnel attending at the Incident site
to address document concerns through its offices.

Heiltsuk peoples are going to great lengths to support spill response operations. In the spirit of
advancing reconciliation, HTC writes to ask that Transport Canada share the following information
in its possession or control, so that HTC may investigate the Incident, address the Incident with
the owner-operators of the Tug-Barge, and best serve the needs of its membership.

1. In relation to the Tug-Barge:
(a) ship's particulars, and without limiting the foregoing
(1) any records indicating the current owner(s) of the Tug-Barge, and
(2) any records (e.g., International Tonnage Certificates) indicating the gross
tonnage of the Tug-Barge;
(b) any U.S. Coast Guard documents relating to the manning or operation of the Tug-
Barge;
(c) any Canadian government agency documents relating to the manning or operation of
the tug and barge in Canadian waters, and without limiting the foregoing, any certificate
of insurance relating to the Tug-Barge either issued under the Canada Marine Act, or

BN EED, WiATLIELA, IRITISH 0L UNII, WIT £ TEL
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otherwise permitting the Tug-Barge to, inter alia, enter or leave a port in Canadian waters
under section 73 of the Canada Marine Act;
(d) ship’s certificates, or equivalents, and without limiting the foregoing,
(1) Flag state inspections;
(2) Class certificates;
(3) SMS certificate;
(4) Class Safety Construction Certificate;
(5) Class Oil Pollution Prevention Certificate;
(6) Class Document of Compliance Special requirements for Ships Carrying
Dangerous Goods;
(7) Shipboard Oil Pollution Emergency Plan; and
(8) Class inspection reports or surveys of any kind for last two years;
(e) Operation / SMS (Safety Management System) Manual extracts re pollution
prevention;
(f) Vessel Incident Action Plan / Response Plan; and
(g) WCMRC Membership Agreement or contract.

2. in relation to the Incident:
(a) officer and crew lists;
(b) crew training records;
(c) any record of correspondence between Pacific Pilotage Authority and owner/operator
with respect to BC coast transit, before and after incident;
(d)any from tug to regarding the voyage and the incident
(with “voyage” meaning from time of departure to the time of grounding on or about
October 13, 2016, and following the grounding (the “Voyage”));

e) any documents regarding fueling of the tug for the Voyage;

) copy of paper chart in use at time of incident;

(g) Passage Plan for BC coast transit generally, and for the Voyage specifically;

h) any document prepared by the master or crew relating to passage planning or

navigation for the Voyage;

i) any electronic record of passage planning for the Voyage;

j) course recorder printouts;

k) helm recorder printouts;

1) GPS records;

'm) any VDR (voyage data recorder) data relating to the Voyage of the Tug-Barge ;

'n) any radar or other electronic record of the Voyage;

(0) certificates / seaman’s book of the master and crew;

) Deck logbook for the Voyage;

q) Engine logbook for the Voyage;

r) Engine room maintenance log for the past twelve months;

s) Oil Record Book extracts for last twelve months;

BN BRD, WiRTTLIELA, IRITTSN 00 UNEMA WIT T TEL (g o
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(t) Master's standing orders;
(u) Bell book;

(v) Master's Notebook;

(w) general arrangement [plan of the tug];

(x) tank and piping diagram;

(y) plan of tanks and valves, specifically relating to tanks breached in this incident;

(z) plan of tank shutoff valves for tanks breached in this incident;

(aa) incident reports or other written statements filed or provided by the officers or crew of
the Tug-Barge;

(bb) reports or transcripts concerning interviews of officers or crew of the Tug-Barge;

(cc) reports or analyses concerning testing of samples of polluted water concerning diesel,
oil or other pollutants; and

(dd) written reports, whether initial or final, about the Incident and about response
operations, including any pollution incident reports, or pollution incident report forms.

HTC asks that Transport Canada share such information that is available to it by providing copies
to our office. We will gladly cover any reasonable copying expenses.

If Transport Canada does not have particular information, we ask that Transport Canada identify

the missing information. If Transport Canada should decline to provide particular information, we
ask that Transport Canada provide its reasons for refusing to assist in writing.

Sincerely,

C;Lffihfﬂ“

Andy Callicum, Executive Director
Heiltsuk Tribal Council

BN BRD, WORTLIELA, IRITIEH D060 UNIHA WIT 11 TEL fp a6 2
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SCHEDULE 7

From: Dick, Robert Robert Dick@1c.gc.ca
Subject: Re: Letter Regarding Grounding of the Tug Nathan E Stewart in Heiltsuk Territory
Date: November 10, 2016 at 6:12 PM
To: Daniel Bertrand dbertrand @centralcoastlaw.ca
Co: Marilyn Slett &, Executive Director £ &, Lisa Fong ra,
Kassie Seaby kassie@ngariss.org, TC Pacific Feedback TCPACIFIC@ic.qc.ca, Young, Lori Lori Young@tc.qc.ca, Myers, Yvete
Yvette.Myers@tc.gc.ca, Heryet, Trevor trevor heryet@tc.g.ca, Young, Kim kim.young @tc.ge.ca

s

Daniel,

I believe the intention is to discuss possible approaches to the request at the next meeting of the planning comittee, but | will confirm next
week and get back to you

Robert

Sent from my BlackBerry 10 smartphone on the Rogers network.
From: Daniel Bertrand

Sent: Thursday, November 10, 2016 3:27 PM

To: Dick, Robert

Ce: 'Marilyn Slett'; Executive Director; Lisa Fong; Kassie Seaby; TC Pacific Feedback
Subject: RE: Letter Regarding Grounding of the Tug Nathan E Stewart in Heiltsuk Territory

Dear Mr. Dick,
1:am a lawyer representing the Heiltsuk Tribal Gouncil, along with Lisa Fong, with whom you have corresponded last month.

I'am writing to follow up on HTC's letter of October 28, 2016, which | attach. Gan you confirm when Transport Canada will provide the.
requested information?

Yours truly,

Daniel Bertrand | Lawyer
CENTRAL COAST LAW CORPORATION

Important Notice to Recipient: This e-mail may contain information that is privileged, confidential, or otherwise exempt from disclosure under
applcabl aws and i iiendad onlyfr the person o whom i adcressect I ou ae o theiniendod reciiet please alfy the sonder

of this e-mail is strictly prohibited. If you have received this e-mail in error,
please oniact o sonder mmediate. you submit porsonal nformation aboul you o any ofher peson 1o Gantal Coast Law Corporaton, s
affliates, representatives or agents, you agree and confirm your authority to consent to our collection, use and disclosure of such information.
“This collection, use and disclosure may be subject o solicitor/client privilege.

From: Executive Director

Sent: October 28, 2016 6:58 o
To: gc.c

Subject: Letter Regarding Groundlng of the Tug Nathan E Stewart in Heiltsuk Terrtory
Importance: High

Good Evening,

Please find the attached letter, submitted on behalf of the Heitsuk Tribal Councilin Bella Bella, BC.
[cictimage001 jpg@01D23B60.0DC01D20]

Andy Callicum | Executive Director

Heiltsuk Tribal Gouncil

T: 250-957-2381 C: 250-957-8250
www.heiltsuknation.ca

Emails between D. Bertrand and R. Dick, TC re reiterating Oct. 28th requests and confirmation

of an intention to discuss possible approaches | Page 01
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SCHEDULE 9

From
Subject:
Dat

Rossi, Dionysios DFo:
RE: Kirby Ol Spill - vequesi or mspecﬂun information

e: November 15, 2016 at 4:25 PM

e lank Plan/ Capacity Plan tor barge and the tug
o General arrangement drawings for barge and tug
.

To: Lisa Fong lisac s.0rg
Cc: Kassie Seaby k: ngariss.org, David Jones Jones@bernardllp.ca, Braul, Wally Wally.Bra: Drawings showing the mid section of the barge
Lisa o Details of the coupling system

I’m seeking instructions.

T understand these are common requests in a vessel survey and not out of the ordinary. We are
agreeable to the Access Agreement applying to this disclosure.
As some of these documents may be large in size, drop box may be used if that is acceptable.

Regards, Eieﬁards,
Dino LISA C.FONG

Dionysios (Dino) Rossi

Partner

T604.640.4110 | F 604.622.5810 | drossi@blg.com
1200 Waterfront Centre, 200 Burrard St, P.O. Box 48600, Vancouver, BC, Canada V7X 172

Ng Ariss Fong | Lawyers
T: 604.331.1155 F: 604.677.5410 E: lisa@ngariss.com

210-900 Howe Street

Borden Ladner Gervais LLP | It begins with service

Calgary | Montréal | Ottawa | Toronto | Vancouver P.O. Box 160

blg.com Vancouver, BC, Canada V6Z 2M4
\’VWW.“gﬂfiSS.COn‘I

P picase consise the envonment btorsprining s e I —

From: Lisa Fong [mailto:lisa@ngariss.org]

Sen

: November-15-16 4:24 PM

To: Lisa Fong; Rossi, Dionysios
Cc: Kassie Seaby; David Jones; Braul, Wally
Subject: RE: Kirby Oil Spill - request for inspection information

Hi Dino,

I'm just following up on the request below.

Regards,

Lisa

From: Lisa Fong

Sen

: November-13-16 5:15 PM

To: Rossi, Dionysios
Cc: Kassie Seaby; David Jones; Braul, Wally
Subject: Kirby Oil Spill - request for inspection information

Dear Dino,
Further to Heiltsuk’s inspection of the barge, Mr. Bentley has requested the following:

o General barge & tug particulars

Emails between L. Fong & D. Rossi re HTC request for information regarding the specifications

for the Tug

& Barge | Page 01
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Subject: RE: Heifisuk First Nation re Kirby Ol Spill

Date:  Thursday, November 17, 2016 at 8:20:42 AM Pacilic Standard Time

From:  Myars, Yvette

Tor  'Kassie Seaby', Rossi, Dionysios

CC: Heryet, Trevor, Dick, Robert, Marilyn Slett, Lisa Fong, Andrea Kreutz, Sukhdeo, Mimi, Yeung, To For,
Weldon, Jane, Madgin, Philippe:

Dear Ms. Seaby,

Good morning and thank you for your email. Please be adviscd that TC Marine Safety and Security recently
decided to stop the compliance inspection of the Nathan € Stewart and commence with a safety investigation
pursuant to the Conada Shipping Act, 2001. As such, | am working with our legal counsel to review the file
and determine what documents are permissible to share at this time. ! realize that this may be frustrating,
but as you can appreciate, for the integrity of the investigation, certain information cannot be stared. May |
suggest that you reach out to Kirby directly to try and obtain the information you are seeking?

With respect to access to the tug for inspection purposes, TC will facifitate access to the terminal and any
port pass requirements; howeves, as was done with the barge, arrangements will need to be negotiated

between Heiltsuk and Kirky. TC will certainly provide a schedule so that there is no conflict with the TSB or
TC inspection or any uanccessary delays. Please lel me know if further darification is required. Thank you

Kind Regards,
Yvette

‘Yvette Myers

Regional Director, Marine Safety and Secunty
Transport Canada, Pacific kegion / Government of Canacia
vyelte.myerste gC.ca / Tel: 604-666 5¢74 / TTY: {613) 990-4500
Directrice régionale, Sécurité et sireté maritimes

Transports Canada, Région du Pacifique / Gouvernement du Canad:
el emperne acsa) 1o, 604 660547 1 IV (813) 990-450.

From: Kassie Seaby [mailtorkassie@ngariss.org]
Sent: Wednesday, November 16, 2016 9:33 AM
To: Myers, Yvette <Yvette Myers@tc.ge.cax; Rossi, Dionysios <DRossi@blg.com>

see our blog, suite210: www.ngariss.com/blog

This e-mail and any attachment(s) are confidential and may be privileged.
If you are not the intended recipient, please notify us immediately by
return e-mail, delete this e-mail and do not copy, use or disclose it.
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Dear Ms. Meyers,

Thank you for your email and commitment to inform us of when we will be able to have the Heiltsuk surveyor
and representative inspect the tug.

Additionally, further to Heiltsuk's inspection of the barge, Mr. Bentley has requested the following:
1. General barge & tug particulars;
2. TankPlan / Capacity Plan for barge and the tug;
3. General arrangement drawings for barge and Lug;
4. Drawings showing the mid section of the barge; and
5. Detalls of the coupling system.

I understand these are common requests in a vessel survey and not out of the ordinary. As Mr. Rossi is aware,
we are agreeable to the Access Agreement applying to this disclosure. As some of these documents may be

large in size, drop box may be used if that is acceptable.

Please be advised that we have also made this request of Kirby Corporation. We would be pleased to receive
these documents from either source.

Sincerely,
KASSIE K, SEABY
Articled Student
Ng Ariss Fong | Lawyers

T:604.331.1155 F:604.677.5410 E: kassie@ngariss.com

210-900 Howe Street
Vancouver, BC, Canada V6Z 2M4

www.ngariss.com

see our blog, suite210: wwyw.ngariss.c bl 210/ and inDispute: www.ngari blogs/in-

dispute/

This e-mail and any attachment(s} are confidential and may be privileged. I you are not the intended
recipient, please notify us immediately by return e-mail, delete this e-mail and do not copy, use or

Ce: Heryet, Trevor <trevor heryet@te.ge.ca>; Dick, Robert <Robert.Dick@tc.ge.cax; Marilyn Slett disclose it.
2>; Lisa Fong <i org>; Andrea Kreutz <andrea@ngariss.org>; Sukhdeo,
Mimi <mimi.sukhdeo@te ge.ca>; Young, To For <ToFor¥eung@lc.ge.caz; Weldon, Jane
<jane.weldon@tc.gc ca>; Madgin, Philippe <Philippe Madgin@tc.ge.ca>
subject: Re: Heiltsuk First Natian re Kirby Oil Spill
Page 10f5 Page 2015

Emails Y. Myers ,TC to K. Seaby re suggestion for HTC to make request for specifications for
the Tug & Barge to Kirby | Page 02

Emails Y. Myers , TC to K. Seaby re suggestion for HTC to make request for specifications for
the Tug & Barge to Kirby | Page 01

82 INVESTIGATION REPORT: THE 48 HOURS AFTER THE GROUNDING OF THE NATHAN E. STEWART AND ITS OIL SPILL



SCHEDULE 10

From: "Myers, Yvette” <Yvette.Myers@tc.ge.ca>
Date: Monday, November 14, 2016 at 4:20 PM

To: Kassie Seaby <kassie@ngariss.org>, “Rossi, Dionysios” <DRossi@blg.com>

Ce: "Heryet, Trevor” <trevorheryet@tc.ge.ca», "Dick, Robert” <Rebert.Dick@te.ge.ca», Marilyn Slett

2>, Lisa Fong <li org>, Andrea Kreutz <andrea@ngariss.org>,
*Sukhdeo, Mimi* <miri.sukhdeo@te.gc.ca>, "Yeung, To For” <ToforYeung@te.ge.ca>, "Dick, Robert”
<Robert.Dick@te.ge.ca>, "Weldon, Jane" <jane.weldon@1c.gc.ca>, "Madgin, Philippe”
<Philippe Madgin@tc.ge.ca>

Subject: RE: Heiltsuk First Nation re Kirby Oil Spill

bear M, Seaby,
~hank you for your email regarding notification and coordiination of inspections for the tug Nathan E Stavsart upon delivery at
the AMIX recycling depor. Flease be advised that the Transportation Safety Board {TS8) has indicated their intent to inspect
the vessel upon arrival under their authority of the Canadian Transportation Accident and tnvestigation Bord Act (CTAISB)
s you know, the role of the TSB is to determine cause and contributing factors of accidents. Following the TSB inspection,
“ransport Canada Marine Safety Inspectors will also conduct an inspection of the Lug pursuant to our authority under the
Conada Shipping Act 2001

Once again TC will be pleased to help facilitats access to the tug by fast tracking sceurity clearances for terminal access similar
1o what was done over the weskend. Upon completion of the TSB and TC inspections, the Heiltsuk representatives will be
permitted to visit the tug, subjoct to Mr. RossT's requirements as you discussed. | will commit Lo providing the planned
schedule as soon as possible 50 s to avoid any unnecessary delays. The intention at this ime is 1o conduct the wark as
quickly 25 possible once the tug has been delivered.

Plezse lot me know if you have any questions or concerns. Thank you
¥ind Regards,
erte

ette Myers

Regional Director, Marine Safety and Security
Transport Canada, Pacific Region / Government of Canada
watR s @ICEC.A / Tel: 604-666.5474 / TTY: {613) 990-4500

Directrice régionale, Sécurité ot sircté maritimes
Transports Canada, Région du Pacifique / Gowvernerment du Canada
wette. myers@te.q.cal Tel: 604-666-5474 / TTY: {613} 990-4500

.Original Message:
from: Kassie Seaby [mailto lassie@ngariss.org)

Sent; Saturday, November 12, 2016 3:00 PM

To: Myers, Yuette <Yuette Myars@t  Rossi, Dionysios b

Ce: Heryet, Trevor ; Dick, Robert <Robort Dick@1c.pe.ca>; Marilyn Sleft <MS i >;

Page 30f5
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Nation's requests

Chief Stett advised that Transport Canada advised it would answer factuzl questions. Accordingly please advise of the
following:

1.15 the Nathan E Stewzt's barge sl being held in Vancouver Drydock? If not, please advise of the location the barge is being
held. If the barge s not being held by Transporl Canada, please advise if another member of the Federal family, a5 referenced
in your letter, is holding the barge. If Transport Canada does not know where the barge is or is dectining to advise where the
barge is, please advise,

2. Will the Nathan E Stewar, after removal from Heiltsuk waters, be taken to Vancouver Drydock?
Thank you for your assistance,
Regards,

usac.rONG
Ng riss Fon; | Lawyers

T:604.331.2155 F:604.677.5110 E; lisa@ngariss.com
210-900 Howe Strect

PO. Box 160

Vancouver, BC, Canada V62 M4

wiwngariss com

see our blog, suite210: www ngariss.com/blog,

“This ¢-mail and any attachmentls] are confidentiat and may be privileged.
If you are nol the intended recipient, please notify us immediately by return e-mail, delele this & mail and do not copy. usc or
disclose it

--Original Message-—
From: Heryet, Trevor [mzito:trevarfiervet@tc zc.cal

Sent: October-28-16 445 PM

To: lisa@ngariss com’

Ce: Dick, Robert; Young, Kim

Subject: Your cocespondence to Robert Dick of October 17th and 18th

Dear Ms. Lisa Fong,
01 behalf of Robert Dick, please sec the attached carrespandence.

Best regards,

Trevor ). Heryet

Exccutive Regional Director Issues and Program Management, Pacific Region Directeur régional executif gestion des enjoux et
des programmes, Région du Pacifique

Tcl: 60a-656 3789 Transpor: Canada / Transports Canada
#20 - 800 Burrard Street / 800, Rue Burrard, piéce 820 Vancouver, 8C {C-B) V6Z 218

Page 5 of5
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Lisa Fony + Andrea Kreutz
Subject: Re: Heiltsuk First Nalion re Kirby Oil Spill

Dear Ms, Myers and Mr, Rossi,

When the tug is transported dawn to AMIX Recycling facility, Heiltsuk Tribal Council (PHTCY) would like to be notified as to
when the HTC representative and surveyor can altend to inspect the tug. To avoid the situation that arase with the barge, we
would appreciate early notice of when we can come and conduct the inspection. We had understood Transport Canada's
position was that we could not come to sce the barge until we were notified by Transport Canada. However, we understand
M Rossi's comments to be that the barge was always available 1o conduct the inspection

Ve would like clarification on the following questions:
L. We would like to be notified when the tugis available for inspcction; and 2. Can you both clarity your positions with respect
to when the tug can be viewed,

We expect that Mr. Carpenter will attend with Mr. Bentley again. Accordingly, we understand there will be no further
insurance issues as Mr. Rossi has accepted thal Heiltsuk's insurance was acceptable. | appreciate that because it is a different
facility, there will be different safety protacols and requirements involved. Mr. Carpenter can underge any necessary safety
requirements.

Sincerely,

KASSIE K. SEABY

Atticled Student

g Aviss Fong | Lawyers

T:604.331.1155 F:604.677.5410 E: kagsic@agarisscom

210-900 Howe Streot
Vancouver, BC, Canads V6Z 2M4

v ngaLss.com <hilp:/fwww ngariss. com/>

se2 our blog, sulte210: < 10/> and inbispute:

This e mail and sny attachment(s) sre confidential and may be privileged. If vou are not the intended recipient, please notify
us immediately by retum e-mail, delete this e-mail and do not copy, use or disclase it

Original Wcssage-
From: iisa Fong [mailto lisa@ngariss.org)
Sent: November-09 16 10:09 Al

To: Heryet, Trevor; 'lisa@ngariss.com’

Ce: Dick, Robert; Young, Kim; Marilyn Slctt
Subject; Heiltsuk First Nation re Kirby Oil Spill

Dear Mr. Heryet and M. Dick,

Thank you for the fetter. Heiltsuks executive director, Mr. Callicur has already followed-up with a fetter sctting out the

Page 4 of5
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From: Rossi, Dionysios DRossi @blg c
Subject: RE: Heiltsuk First Nation re Klrby oi Spill
Date: November 16, 2016 at
To: Kassie Seaby kassie@ngariss.org, Myers, Yvette Yvette Myers@ic.gc.ca

[ Hsrye( Trevor trevor heryel@(c.gc.ca, Dick, Robert Robert Di
gariss.org, Andrea Kreutz andre: iss.01
ToFora ung , Weldon, Jane jane.weldo

Marilyn Slett isett
Sukhdeo, Mimi mimi sukhdeo
21¢.qc.c5, Madgin, Phiippe Philippe. 2

Iisuknation.ca, Lisa Fong
Yeung, To For
geca

Yvette,

As I previously advised counsel yesterday, I am taking instructions on the document request from
my client. Obviously, until those instructions are confirmed, my client objects to the third-party
disclosure of any documents conscripted or obtained by Transport Canada (or any other
regulatory agency) in the course of its compliance inspection or investigation.

Regards,
Dino
Dionysios (Dino) Rossi

artner
T604.640.4110 | F 604.622.5810 | drossi@blg.com
1200 Waterfront Centre, 200 Burrard St, P.O. Box 48600, Vancouver, BC, Canada V7X 112

Borden Ladner Gervais LLP | It begins with service
Calgary | Montréal | Ottawa | Toronto | Vancouver
blg.com

P ptcase consicer e snvironment betor g this omat,
e named ecilets. This message may conain nfomali ’ Np—

noti tely, and permanen i i 2y have. Warming: Email m uni

From: Kassie Seaby [mailto:kassie@ngariss.org]
Sent: November-16-16 9:33 AM

To: Myers, Yvette; Rossi, Dionysios

Cc: Heryet, Trevor; Dick, Robert; Marilyn Slett; Lisa Fong; Andrea Kreutz; Sukhdeo, Mimi; Yeung, To For;
Weldon, Jane; Madgin, Philippe

Subject: Re: Heiltsuk First Nation re Kirby Qil Spill

Dear Ms. Meyers,

Thank you for your email and commitment to inform us of when we will be able to have the Heiltsuk
surveyor and representative inspect the tug.

Additionally, further to Heiltsuk’s inspection of the barge, Mr. Bentley has requested the following:
General barge & tug particulars;
2. Tank Plan / Capacity Plan for barge and the tug;
3. General arrangement drawings for barge and tug;
4 Drawings showing the mid section of the barge; and
5 Details of the coupling system.

T understand these are common requests in a vessel survey and not out of the ordinary. As Mr. Rossi is
aware, we are agreeable to the Access Agreement applying to this disclosure. As some of these
documents may be large in size, drop box may be used if that is acceptable.

Please be advised that we have also made this request of Kirby Corporation. We would be pleased to
receive these documents from either source.

Sincerely,

KASSIE K. SEABY

Articled Student

Ng Ariss Fong | Lawyers

T: 604.331.1155 F:604.677.5410 E: kassie@ngariss.com

210-900 Howe Street
Vancouver, BC, Canada V6Z 2M4

Www.ngariss.com

see our blog, suite210: www.ngariss.com/blogs/suite-210/ and
inDispute: www.ngariss.com/blogs/in-dispute/

This e-mail and any attachment(s) are confidential and may be privileged. If you are not the
intended recipient, please notify us immediately by return e-mail, delete this e-mail and do not
copy, use or disclose it.

From: "Myers, Yvette" <Yvette Myers@tc.gc.ca>

Date: Monday, November 14,2016 at 4:20 PM

To: Kassie Seaby <kassie@ngariss.org>, "Rossi, Dionysios" <DRossi@blg.com>

Cec: "Heryet, Trevor" <trevor.heryet@tc.ge.ca>, "Dick, Robert" <Robert.Dick@tc.g¢.ca>,
Marilyn Slett <MSlett@heiltsuknation.ca>, Lisa Fong <lisa@ngariss.org>, Andrea Kreutz
<andrea@ngariss.org>, "Sukhdeo, Mimi" <mimi.sukhdeo@tc.gc.ca>, "Yeung, To For"
<ToFor.Yeung@tc.gc.ca>, "Dick, Robert" <Robert.Dick@tc.ge.ca>, "Weldon, Jane"
<jane.weldon@tc.gc.ca>, "Madgin, Philippe" <Philippe. Madgin@tc.gc.ca>
Subject: RE: Heiltsuk First Nation re Kirby Oil Spill

Dear Ms. Seaby,

Thank you for your email regarding notification and ination of i ions for the tug Nathan E Stewart upon
delivery at the AMIX recycling depot. Please be advised that the Transportation Safety Board (TSB) has mdm(ed 1heu-
intent to inspect the vessel upon arrival under their authority of the Canadian S ion Accident and

Board Act (CTAISB). As you know, the role of the TSB is o determine cause and contributing factors of accidents.
Following the TSB inspection, Transport Canada Marine Safety Inspectors will also conduct an inspection of the tug
pursuant to our authority under the Canada Shipping Act 2001.

Once again TC will be pleased to help facilitate access to the tug by fast tracking security clearances for terminal access
similar to what was done over the weekend. Upon completion of the TSB and TC inspections, the Heiltsuk

Emails L. Fong & K. Seaby with Y. Myers, TC et al re inspection of Barge by HTC
representatives and D. Rossi's objection to disclosure of documents | Page 01

Emails L. Fong & K. Seaby with Y. Myers, TC et al re inspection of Barge by HTC
representatives and D. Rossi's objection to disclosure of documents | Page 02

representatives will be permitted to visit the tug, subject to Mr. Rossi's requirements as you discussed. I will commit to
providing the planned schedule as soon as possible 5o as to avoid any unnecessary delays. The intention at this time is
to conduct the work as quickly as possible once the tug has been delivered.

Please let me know if you have any questions or concerns. Thank you.
Kind Regards,
Yvette

Yvette Myers

Regional Director, Marine Safety and Security
Transport Canada, Pacific Region / Government of Canada
yvelle myers@tc.ge.ca / Tel: 604-666-5474 / TTY: (613) 990-4500

Directrice régionale, Sécurité et sireté maritimes
Transports Canada, Région du Pacifique / Gouvernement du Canada
yvette. myers@tc.gc.ca/ Tel: 604-666-5474 / TTY: (613) 990-4500

From: Kassie Seaby [mailto:kassie@ngariss org]
Sent: Saturday, November 12,2016 3:09 PM

To: Myers, Yvette <Yvette Myers@tc.gc.ca>; Rossi, Dionysios <DRossi@blg.com>
Ce: Heryet, Trevor <trevarheryet @tc,gc.ca>; Dick, Robcn< obert.Dick @, ge.ca>; Marilyn Slett
ca>; Lisa Fong <li ; Andrea Kreutz org:

Subject: Re: Heiltsuk First Nation re Kirby Oil Spill
Dear Ms. Myers and Mr. Rossi,

‘When the tug is transported down to AMIX Recycling facility, Heiltsuk Tribal Council (“HTC™) would like to be
notified as to when the HTC representative and surveyor can attend to inspect the tug. To avoid the situation that arose
with the barge, we would appreciate early notice of when we can come and conduct the inspection. We had understood
Transport Canada’s position was that we could not come to see the barge until we were notified by Transport Canada.
However, we understand Mr. Rossi’s comments to be that the barge was always available to conduct the inspection.

We would like clarification on the following questions:
1. We would like to be notified when the tug is available for inspection; and 2. Can you both clarify your positions with
respect to when the tug can be viewed.

We expect that Mr. Carpenter will attend with Mr. Bentley again. Accordingly, we understand there will be no further
insurance issues as Mr. Rossi has accepted that Heiltsuk’s insurance was acceptable. T appreciate that because it is a
different facility, there will be different safety protocols and requirements involved. Mr. Carpenter can undergo any
necessary safety requirements.

Sincerely,

KASSIE K. SEABY

Articled Student

Ng Ariss Fong | Lawyers

T: 6043311155 F: 604.677.5410 E: kassic@ngariss.com

210-900 Howe Street
Vancouver, BC, Canada V6Z 2M4

www.ngariss.com <http:/www.ngariss.com
sce our blog, suite210: www.ngari ite-210/ <huip://www.ngari ite-210/> and inDispute:
WW.ngari: in-dispute/ <http://www.ngari: d e

This e-mail and any attachment(s) are confidential and may be privileged. If you are not the intended recipient, please
notify us immediately by return e-mail, delete this e-mail and do not copy, use or disclose it.

rrrrr Original Message-—---

From: Lisa Fong [mailto:lisa@ngariss.org]
Sent: November-09-16 10:09 AM

To: Heryet, Trevor; lisa@ngariss.com'

Ce: Dick, Robert; Young, Kim: Marilyn Slett
Subject: Heiltsuk First Nation re Kirby Oil Spill

Dear Mr. Heryet and Mr. Dick,

Thank you for the letter. Heiltsuk's executive director, Mr. Callicum has already followed-up with a letter setting out the
Nation's requests.

Chief Slett advised that Transport Canada advised it would answer factual questions. Accordingly, please advise of the
following:

1.1s the Nathan E Stewart's barge still being held in Vancouver Drydock? If not. please advise of the location the barge
is being held. If the barge is not being held by Transport Canada, please advise if another member of the Federal family,
as referenced in your letter, is holding the barge. If Transport Canada does not know where the barge is or s declining to
advise where the barge is. please advise.

2. Will the Nathan E Stewart, after removal from Heiltsuk waters, be taken to Vancouver Drydock?

Thank you for your assistance.

Regards,

LISA C.FONG
N Ariss Fong | Lawyers

T:604.331.1155 F: 604.677.5410 E: lisa@n,

210-900 Howe Street

P.O. Box 160

Vancouver, BC, Canada V6Z 2M4
www.ngariss.com

see our blog, suite210: www.ngariss com/blog

‘This e-mail and any attachment(s) are confidential and may be privileged.
If you are not the intended recipient, please notify us immediately by return e-mail, delete this e-mail and do not copy,
use or disclose it.
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From: Heryet, Trevor [mailto;trevorheryet@tc ge.cal

Sent: October-28-16 4:46 PM

To: 'lisa@ngariss.com'

Ce: Dick, Robert; Young, Kim

Subject: Your correspondence to Robert Dick of October 17th and 18th

Dear Ms. Lisa Fong,

On behalf of Robert Dick, please see the attached correspondence.

Best regards,

Trevor J. Heryet

Executive Regional Director Issues and Program Management, Pacific Region Directeur régional executif gestion des
enjeux et des programmes, Région du Pacifique

Tel: 604-666-3789 Transport Canada / Transports Canada
820 - 800 Burrard Street / 800, Rue Burrard, piece 820 Vancouver, BC (C-B) V6Z 2J8

Emails L. Fong & K. Seaby with Y. Myers, TC et al re inspection of Barge by HTC
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SCHEDULE 12

January 11, 2017 at 2:30:33 PM Pacific Standard Time

Subject:  FW: Nathan E Stewart - document request
Date: Tuesday, November 29, 2016 at 12:48:12 PM Pacific Standard Time
From: Lisa Fong

To: Daniel Bertrand

Attachments: image00L.jpg

Here are the emails further delaying

From: David Jones [mailto:Jones@bernardlip.ca]
Sent: November-29-16 12:30 PM

To: Lisa Fong

Cc: Michael Ng

Subject: Nathan E Stewart - document request

Lisa,

Attached is my email requesting the documents on November 24, and Dino 's response on November 28 that he is
following up with his client.

1 will copy you on further follow ups.

Best regards,

David

David K. Jones *

BERNARD LLP’

1500 - 570 Granville Street

Vancouver, BC, V6C 3P1, Canada
T: 604.661.0609

C: 604.644.4057

F: 604.681.1788

E: jones@bernardllp.ca

W : www.bernardllp.ca_

hereto |, may be privileged and are intended for the exclusive
use of the addressee. All rights to that privilege are expressly claimed and not waived. Any other person is trictly prohibited from disclosing,
distributing or reproducing it I the addressee cannot be reached or is unknown to you, please inform the sender by return e-mail immediately and

delete this e-mail message and destroy all copies. Email may not Please advise if you wish us to
use a mode of communication other than regular e-mail. Thank you. *Partnership of in British Columbia. halaw
corporation.

Please note the email address above is for general email communication only and not as an address for
service pursuant to Rule 4-2 of the Rules of Court.

From: David Jones

Sent: Thursday, November 24, 2016 11:05 AM
To: Dino Rossi <drossi@blg.com>

Subject: Nathan E Stewart

Dino,
Any progress on Mark Bentley ’s request for the following documents for tug and barge?

» General barge & tug particulars
« Tank Plan / Capacity Plan for barge and the tug
« General arrangement drawings for barge and tug
+ Drawings showing the mid scction of the barge
 Details of the coupling system

Best regards,

David

David K. Jones *

BERNARD LLP

1500 - 570 Granville Street

Email request by D. Jones on behalf of HTC to D. Rossi for specifics re the Tug & Barge |
Page 01
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From: Braul, Wally Wally Braul@gow
Subject: RE: HTC Investigation into the Smkmg ofthe Nathan €. Stewart
ate: December 14, 2016 at 8:21 AM
To: Daniel Bertrand doerirand
Cc: Kassie Seaby k

alcoastiaw.ca
, Lisa Fong lisa@ngariss.org, Marilyn Slett MSlett@heiltsuknation.ca, DRossi@blg.com

Dear Mr. Bertrand:

T have spoken with Mr. Rossi (copied, who was also mentioned in your letter ) respecting your request. We
recall from our respective conversations (on October 15 and 17 and November 13, 15 and 28, 2016) that
HTC counsel asked for many of the information items listed in your letter dated December 5,2016. Our
advice was that Kirby was cooperating fully with regulatory bodies and had provided a substantial body of
information (including information requested in your December 5 letter). Those bodies will presumably in
due course disclose their course of action. In doing so, they will need to determine whether it is
appropriate to disclose documents which at present are being treated as confidential. As stated verbally to
HTC counsel, Kirby expressed serious concern that it would be improper to disclose information that is the
subject of current investigations which in turn may lead to prosecutions and other proceedings against the
Kirby companies and individuals. Our view has not changed. These concerns also apply to the vessel-
related documents that we understand have been more recently requested by the HTC surveyor. Moreover,
having consulted with its own surveyor, Kirby understands that it is possible for the HTC surveyor to assess
the damage sustained by the vessel during the grounding incident based on the information that he obtained
during the vessel surveys that have been carried out on behalf of the HTC to date. For all of these reasons,
Kirby is unable to produce the documents requested at the present time. This is so especially if there are no
controls over the distribution of the documents that should be treated confidentially.

Our client, however, is open to considering a non-disclosure agreement, where at least some of the sought
documents can be viewed only by certain HTC counsel and certain named persons at the HTC and will not
otherwise be distributed. We would be pleased to discuss a possible non-disclosure agreement.

Wally Braul

Partner

T +1 403 298 1039

My Assistant: Maria Lindgren, T +1 403 298 1991, maria.lindgren@gowlingwlg.com

From: Daniel Bertrand [mailto:dbertrand@centralcoastiaw.ca]

Sent: December-05-16 12:54 PM

To: Braul, Wally

Ce: Kassie Seaby; Lisa Fong; Marilyn Slett

Subject: HTC Investigation into the Sinking of the Nathan E. Stewart

Dear Mr. Braul,
Please see the attached letter.
Yours truly,

Daniel Bertrand | Lawyer
CENTRAL COAST LAW CORPORATION

www.centralcoastlaw.ca

T 250.957.7274

E dbertrand@centralcoastiaw.ca
PO Box 931

1 glisla
Bella Bella BC \/OT 120

Canada

Important Notice to Recipient:

This e-mail may contain information that is privileged, confidential, or otherwise exempt from disclosure under applicable laws and is
intended only for he persan to whor i i addfessed. f you are ot the intended recpien, lease noliy the sender mmediaely

of this e-mail is strictly prohibited. If you have received this e-mail in error, please
comact e sender immeciatol. l you subrmit personal inormation about you or any ohar porson 1o Ceniral Goast Law Corporation,
its affiiates, representatives or agents, you agree and confirm your authority to consent to our collection, use and disclosure of such
information. This collection, use and disclosure may be subject to solicitor/client privilege.

‘The information in this email is intended only for the named recipient and may be privileged or confidential. If you are not the intended recipient
please nolify us immediately and do not copy, distribute or take action based on this email. I this email is marked ‘personal’ Gowling WLG is not
fiable in any way for its content. E-mails are susceptible to alteration. Gowiing WLG shall not be liable for the message if altered, changed or
falsified.

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of independent and autonomous entities.
providing services around the world. Our structure is explained in more detail at www.gowlingwig.com/legal.

References to ‘Gowling WLG' mean one or more members of Gowling WLG International Limited and/or any of their affated businesses as the
context requires. Gowiing WLG (Canada) LLP has offices in Montréal, Ottawa, Toronto, Hamilton, Waterloo Region, Calgary and Vancouver.
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via email: Wally.Braul@gowlingwlg.com
December 5, 2016

WALLY BRAUL
GOWLING WLG

1600, 421 7th Avenue SW
Calgary Alberta

T2P 4K9

Canada

Dear Mr. Braul,
Re:  HTC INVESTIGATION INTO THE SINKING OF THE NATHAN E. STEWART

| am legal counsel for the Heiltsuk Tribal Council (‘HTC") in its investigation of the sinking of the
Nathan E. Stewart. At this time our investigation is focused on the cause of the accident and
steps taken to contain its impact during the first 48 hours.

At this point we have not received a formal response to our various requests for documents and
information. Our requests have included a letter from Lisa Fong to Jim Guirdy and Drew Williams
on October 15, 2016, an email from her to Kirby's legal counsel on October 17, 2016, and Ms.
Fong's requests regarding items under 2(e) below made to Dionysious Rossi on November 13,
15 and 28.

We reiterate our requests for the following that may be in Kirby Offshore Marine's (“Kirby's”)
possession or control:

1. Particulars and all related ing accident pi ion
measures taken by Kirby Offshore in British Columbia;
2. In relation to the Tug-Barge:

(a) ship's particulars, and without limiting the foregoing
(1) any records indicating the current owner(s) of the Tug-Barge,
and
(2) any records (e.g., International Tonnage Certificates) indicating
the gross tonnage of the Tug-Barge;
(b) any U.S. Coast Guard documents relating to the manning or operation
of the Tug-Barge;
(c) any Canadian government agency documents relating to the manning
or operation of the tug and barge in Canadian waters, and without limiting

www.centralcoastiaw.ca PO Box 931
T 250.957.7274 106 Waglisla Street
E dbertrand@centralcoastlaw.ca ~ Bella Bella BC VOT 120

Canada
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the foregoing, any certificate of insurance relating to the Tug-Barge either
issued under the Canada Marine Act, or otherwise permitting the Tug-
Barge to, inter alia, enter or leave a port in Canadian waters under section
73 of the Canada Marine Act;
(d) ship’s certificates, or equivalents, and without limiting the foregoing,

(1) Flag state inspections;

(2) Class certificates;

(3) SMS certificate;

(4) Class Safety Construction Certificate;

(5) Class Oil Pollution Prevention Certificate;

(6) Class Document of Compliance Special requirements for Ships

Carrying Dangerous Goods;

(7) Shipboard Oil Pollution Emergency Plan; and

(8) Class inspection reports or surveys of any kind for last two

years;
(e) All technical documents, including but not limited to:
(1) General barge & tug particulars;
(2) Tank Plan / Capacity Plan for barge and the tug;
(3) General arrangement drawings for barge and tug;
(4) Drawings showing the mid section of the barge; and
(5) Details of the coupling system.
(f) Operation / SMS (Safety Management System) Manual extracts re
pollution prevention;
(g) Vessel Incident Action Plan / Response Plan; and
(h) WCMRC Membership Agreement or contract.

3. In relation to the Incident:
(a) officer and crew lists;
(b) All i notes, and ings of any i i with

crew members;

(b) crew training records;
(c) any record of correspondence between Pacific Pilotage Authority and
owner/operator with respect to BC coast transit, before and after incident;
(d) any correspondence from tug to owner/operator regarding the voyage
and the incident (with “voyage” meaning from time of departure to the
time of grounding on or about October 13, 2016, and following the
grounding (the “Voyage”));
(e) any documents regarding fueling of the tug for the Voyage;
(f) copy of paper chart in use at time of incident;
(g) Passage Plan for BC coast transit generally, and for the Voyage
specifically;
(h) any document prepared by the master or crew relating to passage
planning or navigation for the Voyage;
(i) any electronic record of passage planning for the Voyage;

www.centralcoastiaw.ca PO Box 931
T 250.957.7274 106 Waglisla Street
E dbertrand@centralcoastlaw.ca  Bella Bella BC VOT 120
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(j) course recorder printouts;
(k) helm recorder printouts;
(1) GPS records;
(m) any VDR (voyage data recorder) data relating to the Voyage of the
Tug-Barge;
(n) any radar or other electronic record of the Voyage;
(o) certificates / seaman’s book of the master and crew;
(p) Deck logbook for the Voyage;
(q) Engine logbook for the Voyage;
(r) Engine room maintenance log for the past twelve months;
(s) Oil Record Book extracts for last twelve months;
(t) Master’s standing orders;
(u) Bell book;
(v) Master's Notebook;
(w) general arrangement [plan of the tug];
(x) tank and piping diagram;
(y) plan of tanks and valves, specifically relating to tanks breached in this
incident;
(2) plan of tank shutoff valves for tanks breached in this incident;
(aa) incident reports or other written statements filed or provided by the
officers or crew of the Tug-Barge;
(bb) reports or transcripts concerning interviews of officers or crew of the
Tug-Barge;
(cc) reports or analyses concerning testing of samples of polluted water
concerning diesel, oil or other pollutants; and
(dd) written reports, whether initial or final, about the Incident and about
response operations, including any pollution incident reports, or pollution
incident report forms.

HTC asks that Kirby share such information that is available to it by providing copies to our office.
We will gladly cover any reasonable copying expenses.

If Kirby does not have particular information, we ask that it identity the missing information. We
also request your any reasons for refusal in writing.

Please supply these documents by 4:30PM PST on December 12, 2016. We will consider any
failure to produce the above requested documents by this deadline as a refusal to comply with
HTC's investigation.
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If you have any questions or concerns, feel free to contact me.
Yours truly,

DANIEL BERTRAND

CENTRAL COAST LAW CORPORATION

cc: Marilyn Slett, Chief Councilor, Heiltsuk Tribal Council,
Lisa Fong, Ng Ariss Fong
Kassie Seaby, Ng Ariss Fong

www.centralcoastiaw.ca PO Box 931

T250.957.7274 106 Waglisla Street

E dbertrand@centralcoastlaw.ca  Bella Bella BC VOT 120
Canada
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via email: patrizia.huot@bst-tsb.gc.ca
December 5, 2016

PATRIZIA HUOT, GENERAL COUNSEL
TRANSPORT SAFETY BOARD OF CANADA

Dear Ms. Huot,
Re:  INVESTIGATIONS INTO THE SINKING OF THE NATHAN E. STEWART

| remain legal counsel for the Heiltsuk Tribal Council (“HTC”) in its investigation of the sinking of
the Nathan E. Stewart.

TRANSPORTATION SAFETY BOARD INVESTIGATION

Heiltsuk Tribal Council takes the position that it has a direct interest in the subject-matter of your
investigation under the Canadian Transportation Accident Investigation and Safety Board Act,
SC 1989, ¢ 3, ss. 23(2) and 24(2) as the sinking of the Nathan E. Stewart occurred in its territory
and has affected the lands and waters on which Heiltsuk members rely for their food and
traditional way of life. Due to the large volume of ship traffic traversing the Inside Passage in its
territory, HTC also has a direct continuing interest in ensuring similar accidents do not occur in
the future.

We also note the duty of the crown in its dealings with First Nations, the duty to consult, and the
government’s commitment to reconciliation. Accordingly, we request that HTC be appointed as
an observer and that it be permitted to exercise all the rights and privileges listed in the
Ti ion Safety Board i SOR/2014-37, s. 11.

HEILTSUK TRIBAL COUNCIL INVESTIGATION

Further to HTC'’s independent investigation, we also request the following that may be in your
possession or control:

1. Particulars and all related documents concerning accident prevention measures
taken by Kirby Offshore in British Columbia;
2. In relation to the Tug-Barge:
(a) ship’s particulars, and without limiting the foregoing
(1) any records indicating the current owner(s) of the Tug-Barge,

CENTRAL COAST LAW
CORPORATION

(2) any records (e.g., International Tonnage Certificates) indicating

the gross tonnage of the Tug-Barge;
(b) any U.S. Coast Guard documents relating to the manning or operation
of the Tug-Barge;
(c) any Canadian government agency documents relating to the manning
or operation of the tug and barge in Canadian waters, and without limiting
the foregoing, any certificate of insurance relating to the Tug-Barge either
issued under the Canada Marine Act, or otherwise permitting the Tug-
Barge to, inter alia, enter or leave a port in Canadian waters under
section 73 of the Canada Marine Act;
(d) ship’s certificates, or equivalents, and without limiting the foregoing,

(1) Flag state inspections;

(2) Class certificates;

(3) SMS certificate;

(4) Class Safety Construction Certificate;

(5) Class Qil Pollution Prevention Certificate;

(6) Class Document of Compliance Special requirements for Ships

Carrying Dangerous Goods;

(7) Shipboard Oil Pollution Emergency Plan; and

(8) Class inspection reports or surveys of any kind for last two

years;
(e) All technical documents, including but not limited to:
a. General barge & tug particulars;
b. Tank Plan / Capacity Plan for barge and the tug;
c. General arrangement drawings for barge and tug;
d. Drawings showing the mid section of the barge; and
e. Details of the coupling system.
(f) Operation / SMS (Safety Management System) Manual extracts re
pollution prevention;
(g) Vessel Incident Action Plan / Response Plan; and
(h) WCMRC Membership Agreement or contract.

3. Inrelation to the Incident:
(a) officer and crew lists;
(b) Al transcripts, notes, and recordings of any interviews conducted with
crew members;

(b) crew training records;

(c) any record of correspondence between Pacific Pilotage Authority and
owner/operator with respect to BC coast transit, before and after incident;
(d) any correspondence from tug to owner/operator regarding the voyage
and the incident (with “voyage” meaning from time of departure to the
time of grounding on or about October 13, 2016, and following the
grounding (the “Voyage”));

and
(e) any documents regarding fueling of the tug for the Voyage;
www.centralcoastiaw.ca PO Box 931 www.centralcoastlaw.ca PO Box 931
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(f) copy of paper chart in use at time of incident;
(g) Passage Plan for BC coast transit generally, and for the Voyage
specifically;
(h) any document prepared by the master or crew relating to passage
planning or navigation for the Voyage;
(i) any electronic record of passage planning for the Voyage;
(j) course recorder printouts;
(k) helm recorder printouts;
(1) GPS records;
(m) any VDR (voyage data recorder) data relating to the Voyage of the
Tug-Barge;
(n) any radar or other electronic record of the Voyage;
(o) certificates / seaman’s book of the master and crew;
(p) Deck logbook for the Voyage;
(q) Engine logbook for the Voyage;
(r) Engine room maintenance log for the past twelve months;
(s) Oil Record Book extracts for last twelve months;
(t) Master’s standing orders;
(u) Bell book;
v) Master’s Notebook;

(

(w) general arrangement [plan of the tug];

(x) tank and piping diagram;

(y) plan of tanks and valves, specifically relating to tanks breached in this
incident;

(z) plan of tank shutoff valves for tanks breached in this incident;

(aa) incident reports or other written statements filed or provided by the
officers or crew of the Tug-Barge;

(bb) reports or transcripts concerning interviews of officers or crew of the
Tug-Barge;

(cc) reports or analyses concerning testing of samples of polluted water
concerning diesel, oil or other pollutants; and

(dd) written reports, whether initial or final, about the Incident and about
response operations, including any pollution incident reports, or pollution
incident report forms.

HTC asks that Transport Canada share such information that is available to it by providing
copies to our office. We will gladly cover any reasonable copying expenses.

If Transport Canada does not have particular information, we ask that it identity the missing
information. We also request your any reasons for refusal in writing

Please supply these documents by 4:30PM PST on December 9, 2016. We will consider any
failure to produce the above requested documents by this deadline as a refusal to comply with
HTC's investigation

www.centralcoastiaw.ca PO Box 931
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If you have any questions or concerns, feel free to contact me.
Yours truly,

DANIEL BERTRAND

CENTRAL COAST LAW CORPORATION

cc Marilyn Slett, Chief Councilor, Heiltsuk Tribal Counci,
Lisa Fong, Ng Ariss Fong
Kassie Seaby, Ng Ariss Fong

www.centralcoastlaw.ca PO Box 931
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Transportation Safety Board Bureau de la sécurité des transports

of Canada du Canada
Place du Centre Tel. (819) 953-1398
200, Promenade du Portage Fax. (819) 953-1583
4th Floor
Gatineau (Quebec)
KIA 1KS MI6P0378

JAN 08207

Mr. Daniel Bertrand
Central Coast Law Corporation
P.0O. Box 931

106 Waglisla Street

Bella Bell, BC

VOT 120

Dear Mr. Bertrand:

RE: Investigations into the sinking of the tug Nathan E. Stewart

Further to your telephone communications with our General Counsel Patrizia Huot, please
accept this letter as a written response to your emailed letter dated December 5, 2016 regarding
investigations into the sinking of the tug Natiax E. Stewart.

Section 23(2) of the Canadian Transportation Accident Investigation and Safety Board Act, SC 1989, ¢
3 {the Act), is applicable in this case and it states the following

Observers.

(2) Subject to any conditions that the Board may impose, a person may attend as an observer at
an investigation of a transportation occurrence conducted by the Board if the person

() [Repealed, 1998, c. 20, 5. 14]

(b) is designated as an observer by the Minister responsible for a department having a
direct interest in the subject-matter of the investigation;

Canadi

& i eyt e
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via email: robert.dick@tc.gc.ca

December 5, 2016

ROBERT DICK, REGIONAL DIRECTOR GENERAL PACIFIC REGION
TRANSPORT CANADA

Dear Mr. Dick,
Re:  INVESTIGATIONS INTO THE SINKING OF THE NATHAN E. STEWART

| remain as legal counsel for the Heiltsuk Tribal Council (“HTC") in its investigation of the sinking
of the Nathan E. Stewart. | write further to Andrew Callicum’s letter of October 28, 2016, for
various documents and particulars in Transport Canada’s possession or control. You refused
access to these documents and particulars at the Federal Heiltsuk Steering Committee on

November 21, 2016. Accordingly, we request that you provide your reasons for refusal in
writing.

We that during its i of the Nathan E. Stewart's Barge, Transport Canada
removed a VHF, GPS, and possibly other items before HTC had an opportunity to inspect these
items. Accordingly, we request photos, all related documents, and all data that can be derived
from these items. We will gladly cover any reasonable copying expenses.

Please supply these documents by the 4:30PM PST on Monday December 12, 2016. We will
consider any failure to produce the above requested documents by this deadline as a refusal to
comply with HTC's investigation.
If you have any questions or concerns, feel free to contact me.

Yours truly,

DANIEL BERTRAND

CENTRAL COAST LAW CORPORATION

cc: Marilyn Slett, Chief Councilor, Heiltsuk Tribal Council,
Lisa Fong, Ng Ariss Fong
Kassie Seaby, Ng Ariss Fong

www.centralcoastiaw.ca PO Box 931
T 250.957.7274 106 Waglisla Street
E dbertrand@centralcoastiaw.ca  Bella Bella BC VOT 120
Canada 1
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October 15, 2016

Kirby Offshore Marine, LL.C
2700 West Commodore Way
Seattle, WA 98199

ATT’N: Mr. Jim Guidry and Mr. Drew Williams
Dear Sirs:
RE: Sinking of Nathan E. Stewart

Heiltsuk Tribal Council formally requests o intervicw the erew of the Nathan E. Stewart as soon
as possible and before they depart Bella Belia. We are advised by Kirby per_soxmel !.hat the crew
is currently staying at Shearwater Resort. We can make ourselves available immediately to
conduct an interview. You are welcome to attend the interview.

Please respond to this request immediately, provide a time and place for the interview. If

convenient, we can arrange for the interview to be conducted at the Band Council office.

Our counsel, Lisa C. Fong or Daniel Bertrand will conduct the interview of your crew. You h§ve
indicated to Heiltsuk Tribal Council that Kirby Corporation will be cooperative and we see this
as an example of your commitment to cooperating with us.

Heiltsuk Niefiad Council

Ce: Ng Ariss Fong, Lawyers, Lisa C. Fong
Central Coast Law Corporation, Daniel Bertrand

COPY

BOX 880, WAGLISLA, BRITISH COLUMBIA VOT 120 TEL. (250) 957-2381 FAX (250) 957-2544
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VIA HAND

October 15, 2016

Mr. Brian Wootton
Canadian Coast Guard

Dear Mr. Wootton:
RE: Sinking of Nathan E. Stewart

Heiltsuk Tribal Council formally requests to attend the interviews of the crew of the Nathan E.
Stewart to be held in . We from Kirby C ion that its crew will be
attending with Mr. Siddique, Senior Marine Lnspector for Transport Canads, for an interview.
Piease advise us as to the time and location of the interview as our counsel, Ng Ariss Fong,
Lawyers, will attend to listen to the interview. You are welcome to contact Lisa C. Fong at 604-
617-1918 to negotiate the attendance.

We look forward to the Canadian Coast Guard's cooperation. Heiltsuk Nation has suffered a
serious incident, which impacts its Aboriginal rights, and it is very important that we are able to
obtain information first-hand about the incident.

Sincerely,

.
Chief Celutad s Marihym Sles——
sk | Pyl Council

Ce: g Ariss Fong, Lawyers, Lisa C. Fong F
Central Coast Law Corporation, Daniel Bertrand

COPY

BOX 880, WAGLISLA, BRITISH COLUMBIA V0T 1Z0 TEL. (250) 957-2381 FAX (250) 957-2544
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Subject: Heiltsuk Nation - Kirby Oil Spil - investigation
Date:  Tuesday, October 18, 2016 at 12:18:33 PM Pacific Daylight Time
From: Lisa Fong

To:  Dick, Robert

cc: m', roger. p0.8¢.¢a, Bishop, Jaime, "Marilyn Stett’

. Dick,
Please the attached letter of today.
Regards,

USA C. FONG
Ng Ariss Fang | Lawyers

T:604.331.1155 F:604.677.5410 E: lisa@ngariss.com
210-900 Howe Street

P.O. Box 160

Vancouver, BC, Canada V62 2M4

www.ngariss.com

see our blog, suite210: www.ngariss.com/blog

“his e-mail and any attachment(s) are confidential and may be privileged.
If you are not the intended recipient, please notify us immediately by
return e-mail, delete this e-mail and do not copy, use or disclose it.

From: Lisa Fong
Sent: October-17-16 7:27 PM

To: Lisa Fong; Dick, Robert

: lisa@ngariss.com'; roger girouard@dfo-mpo.ge.ca; Bishop, Jaime; 'Maniyn Siett
Subject: RE: response to your letter of October 15, 2016

Wr. Dick,

Iwrite further to my email below to express the Heiltsuk's offence that Transport Canada would speak with

the National Observer about the crew interviews but not provide information to Heiltsuk:
3While the Transportation Safety Board of Canada has not yet launched an investigation into
the crash, Mcohan Raman, its manager of regional operations for the Marine-Pacific, told
National Observer that its representatives are interviewing the seven-member crew of the
Nathan E. Stewart tug. None were injured during the incident, but Raman said the interviews
could take the entire day.? [National Observer, *Diesel Containment Failing After Spill on B.C.
Coast?, October 17, 2016]

Page10f4

Emails between Coast Guard and L. Fong re Coast Guard denying HTC's request to interview
the Crew | Page 01

Heiltsuk is very concerned that Canada does not respect the fact that these events occurred in its marine
territory, impacts an important food and commercial resource, impacts the well-being of its people, and
creates a number of sigaificant concerns for the Nation about passage in their waters. The fact of Transport
Canada effectively preventing Heiltsuk from pursuing its own investigation by declining access to key
information is inconsistent with Canada's goal of reconciliation with Heiltsuk.

We believe it would be useful to have a tefeconference to discuss Transport Canada's position on Helltsuk's
investigation of these incidents in its territorial waters. Please let us know when you are available tomorrow
morning o Wednesday morning

Regards,

LISA C. FONG
Wg Ariss Fong | Lawyers

T:604.331.1155 F: 604.677.5410 E: lisa@ngariss.com

210-900 Howe Street

?0. Box 160

Yancouver, BC, Canada V6Z 2M4

‘wyww.ngariss Com

see our blog, suite210: www nariss com/blog

This e-mail and any attachment{s) are confidential and may be privileged.

If you are not the intended recipient, please notify us immediately by
return e-mail, defete this e-mail and do not copy, use or disclose it

From: Dick, Robert [mailto; Robert. Dick
Sent: October-16-16 10:03 PM
To: ‘reception@heitsuknation ca’

¥ s .gc.ca; Bishop, Jaime; Dick, Roberl
Subject: response to your letter of October 15, 2016

Dear Chief Councillor Marityn Slett,

We are writing to confifm receipt of your letter dated October 15, 2016, addressed to Mr. Brian Wooton,
Canadian Coast Guard. This correspondence was forwarded to Transport Canada for reply as Lhe assessment
of marine safety and security matters is within the jurisdiction of Transport Canada. Given the late hour (10
PM Pacific} and that unfortunately you and | have not been able to connect tonight, | wanted ta reply
formaliy but assure you ) look forward to discussing these and other matters with you directly when your
schedule permits.

Page30fa
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We look forward to your response to our request for a teleconference.
Regards,

LISA C. FONG
Ng Ariss Fong | Lawyers

T604.331.1155 F:604.677.5410 E: liss@ngariss.com
210-900 Howe Street

P.O. Box 160

vancouver, BC, Canada V6Z 2M4

www.ogariss.com

see our blog, suite210: www.ngariss.com/blog

This e-mail and any attachment(s) are confidential and may be privileged.
if you are not the intended recipient, please notify us immediately by
return e-mail, delete this e-mail and do not copy, use or disclose it

From: Lisa Fong
Sent: October-17-16 6:39 PM
To: ‘Dick, Rabert’

e " ac.ca; Bishop, Jaime; Marilyn Slett
Subject: RE: response to your letter of October 15, 2016

Mr. Dick,

Thank you for your email. | confirm that Transpart Canada has declined Heiftsuk's request to sit in on the
crew interviews

At this time, Heiltsuk has no access to information from the crew involved in the oil spill, tug sinking, and
barge stranding incidents that have occurred in their territory. Heiltsuk has asked both Transport Canadla and
Kirby Corporation to provide access Lo the crew but neither has provided access. We understand Transport
Canada has osdered thal the crew members fly out of the territory today ta Vancouver. We understand the
crew is from Texas and therefore have concerns about their leaving Canadian jurisdiction.

Page 2014
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We understand that Lhe Heiktsuk Nation is requesting to attend crew interviews to be conducted by Transport
Canada, with a view to obtaining further information about the Nathan E. Stewant incident, as it may have
significant impact on the Heiltsuk Nation,

Transport Canada is committed to engaging with the Heiltsuk Nation in a meaningful and responsive way, in
order to: inform you of the steps being taken to assess and investigate this incident and the inforination
available on the extent of the spill and remediation action; and idenlily paths to enable remediation of harm,
all to the full extent of the law. That said, in order to ensure that the fairness and impartiality of Transport
Canada's Inspection process is not at risk of being undermined should any enforcement measures ultimately
be carried out, notably on the basis of a potential allegation of appearance of partiality towards the interests
of an injured third party attending during interviews, and for practical reasons, to ensure Lhat witnesses are
as open and forthcoming in their recounting of events, so as to best ensure accurate information for
purposes of sccuring safety and security, we are unable to include aggrieved third party representatives as
part of the official interview process.

We are committed to ensuring that all available measures to remediate this incident are carried out, and to
engaging with the Heiltsuk Nation in this endeavor. ) would welcome the opportunity to discuss how best we
can ensure that you and Council have the information you require for your community.

1 can be reached via this email, at 603-666-5843 or by cell at 613 614-3432

Regards,

Robert

Robert Dick

Regional Director Generaf Pacific Region

Transport Canada | Government of Canada
robert dick@tc.gc.ca | Tel: 604-666-5349 | TTY: 888-675-6863

Directeur Générai Régional Région du Pacifique
Transports Canada | Gouvernement du Canada
[obert. dick@LC.C.Ca | Tl. : 604-666-5849 | ATS : 888-675-6863
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1. INTRODUCTION / SCOPE OF WORK

Atthe request of Ng Ariss Fong, attorneys representing the Heiltsuk First Nation, the undersigned has
carried out brief damage surveys of the tug NATHAN E. STEWART and oil barge DBL-55 following their
grounding off Bella Bella, British Columbia on October 13, 2016.

The location and date of surveys were as follows:

+ Tug NATHAN E. STEWAR
+ Oil Barge DBL-55:

The circumstances surrounding the grounding itself and causation is not addressed in this report.

November 28, 2016 at Schnitzer Steel Canada Ltd., Surrey, BC
November 12, 2016 at Vancouver Drydock Co., North Vancouver, BC

2. ATTENDING REPRESENTATIVES
The following persons were present at the both the surveys of the tug NATHAN E. STEWART and barge
BL-S5:

Name Company Function

Marc McAllister McAllister Marine Survey & Design | Surveyor representing Tug and barge|
Ltd. owner's interests

Steve Carpenter N/A Representative of the Heiltsuk First

Mark Bentley Independent Maritime Consulting | Surveyor appointed by attorneys for
(Pacific) Ltd. the Heiltsuk First Nation

3. REQUESTED INFORMATION

In connection with the surveys of the NATHAN E. STEWART and DBL-55, the undersigned, via Ng Ariss
Fong, requested the following initial information from the tug/barge owners’ attorneys to aid in the
preparation of this (and possible subsequent) report(s).

Barge & tug particulars
Tank Plan / Capacity Plan for barge and the tug
General Arrangement Drawings for barge and tug
Midship Section for barge

Details of the coupling system between tug and barge

This information was not provided.

As a consequence, the information available to assist in the preparation of this report was limited to
that available from public sources.
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4. TUG / BARGE INFORMATION

[Note: The general description below is limited in scope and specificity due to the time for, and
circumstances of, the surveys as well as the lack of any drawings & information.]

4.1. Tug NATHAN E STEWART

Type © Tug
IMO Number : 8968210

Flag/ Home port  : USA/ New York

Built © 2007 at Hope Services, Inc., Dulac, Louisiana
GT/NT :302/90

Length T 30.48m

Breadth (molded)  :  9.75m

Depth © 4.18m

Class . ABS

Owners © Kirby Offshore Marine Operating LLC
Managers © Kirby Offshore Marine Pacific LLC

NATHAN E. STEWART is a 30.48m steel tug built 2007 and operated by Kirby Offshore Marine LLC. The
vessel has a steel hull of conventional shape with twin shafts & nozzles and twin spade rudders.
Coolers for machinery equipment cooling are provided in recessed housings in the port and starboard
vertical sides.

‘The machinery space is situated amidships with two Cummins V-16 KTA-50-M main engines driving
fixed pitch, 4-blade stainless steel propellers via gearboxes. Two auxiliary engines and generators are
provided for electrical power generation.

Forward and aft of the machinery space are fuel oil tanks (three abreast forward and two abreast aft).

The steering gear compartment is located aft of the aft fuel tanks in the transom area under the open
main deck. The twin rudders are hydraulically operated and mechanically connected to each other.
Forward of the forward fuel tanks is the “pin room” containing the coupling pins and associated
structure & systems for the tug/barge coupling system (see below). Below the pin room is understood
to be the fresh water tank(s). Forward of the pin room is the forward void space.

On the open aft main deck are located the main towing winch, just aft of the deckhouse structure with
the hydraulically operated towing pinion the aft gunwale.

The deckhouse main deck level contains the machinery space entrance port side and CO2 room at the
aft end. Moving forward into the deckhouse is the mess room/lounge on port side with the galley on
the starboard side with the companionway (stairway) up to the 2nd deck between. Forward of the
mess room & galley are three cabins and washrooms

The deckhouse second level contains the captains cabin on the port side and a washroom on the
starboard side. Immediately aft, on the open deck are the main engine stacks with machinery space
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ventilation inlets/exhausts. On the open deck, starboard side facing aft s the enclosed operating
location for the aft winch.

The main wheelhouse is located on the third level of the deckhouse forward occupying the full width of
the deckhouse with single console forward containing engine, steering and navigation equipment and
controls. Located on an extended column approximately 5m above the main wheel house is a small,
enclosed auxiliary wheelhouse for navigation when pushing.

A few photos of the damaged tug are provided below for illustration.

General view of salvaged tug from aft

AN, "

View on tug main deck looking forward from aft | View from raised auxiliary wheelhouse looking
down and aft
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4.2. Barge DBL-55

Type : OPA -90 Compliant Ol Barge
MO Number © NA

Flag /Homeport _: USA/ Portland

Built : 2011 at Zidell Marine Corporation, Portland, Oregon
GT/NT/DWT T 4,276/2,521/9,167

Length © 9144m

Breadth (molded) 2377m

Depth © 7.32m

Class T ABS

Owners : Kirby Offshore Marine Pacific LLC
Managers < Kirby Offshore Marine Pacific LLC

DBL-55 is an 91.44m double hull, OPA-90 compliant oil tank barge built 2011 by Zidell Marine
Corporation, Portland, OR.

The barge has a raked stem and stern with twin skegs aft and a v-notch in the transom to
accommodate a pusher tug. The stern notch is equipped with JAK coupling system socket plates
attached to port and starboard of the notch to accommodate the corresponding coupling pins from the
tug (see below for further description).

The cargo area is subdivided by five transverse corrugated bulkheads and one centreline corrugated
bulkhead forming six pairs of cargo tanks numbered #1 P&S through #6 P&S. Cargo tanks #2 P&S (only)
are each further subdivided by a longitudinal corrugated bulkhead forming separate inner and outer
tanks (#2PI, #2PO, #251 and #250). Hence total number of cargo tanks is fourteen.

Bow rake and stern rake voids are located forward and aft of the cargo area, and separated from it by
plain transverse bulkheads. On either side, between the side shell and cargo area, are six sets of void
side tanks which are transversely continuous, running under the vessel from port to starboard forming
the double bottom structure. The side void width is 1m wide and double bottom height is 1.75m. The
hull structure is longitudinally framed with transverse floors and web frames.

Three vertical centrifugal cargo pumps (capacity unknown) are located on the main deck amidships and
driven by prime movers located in the port and starboard deckhouses. Details of prime movers and
associated power generation equipment is unknown. Cargo manifolds are installed port and starboard
with sets of cargo harge plus vapour No details of the cargo
piping system are known though it is understood it provides for three cargo-type type segregation.

Two, 3-ton hose handling (& oil-spill boom handling) jib cranes are located port and starboard adjacent
to the cargo manifolds. A pair of hydraulic mooring winches are provided both forward and aft plus an
anchor windlass, anchor and anchor cable forward.
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View of stern of DBL-55 showing View of starboard side of DBL55 looking aft
s KM T
= [l Abg

View forward on deck of barge looking forward | General view on deck looking forward between
deckhouses

View on main deck looking to starboard. Two | Port side cargo manifold
cargo pumps visible in foreground with hose
handling crane in background
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View down into cargo tank 3P Forward transverse bulkhead and centreline
longitudinal bulkhead inside cargo tank 3P

4.3. Tug/ Barge Coupling System

Together, the tug NATHAN E. STEWART and barge DBL-55 form an Articulated Tug and Barge unit or
ATB. During transit, the bow of the tug sits in the v-notch in the stern of the barge and is connected to
the barge via a coupling system allowing the tug and barge to pitch independently of each other but
roll and yaw as one unit

Most coupling systems consist of some form of retractable pins fitted in the bow of the tug and engage
in holes or slots in the v-notch on the barge. Information on the coupling system for the NATH AN E.
STEWART/DBL-55 was requested but not provided.

From inspection it was determined that it is a JAK coupling system and measurement of the pins it
appears to be a model JAK-400. The JAK coupling system consists of a pair of pneumatically (or
hydraulically) operated steel pins fitted into cylinders, together called coupling units. These coupling
units are installed into the tug’s bow structure port and starboard.

Vertical socket plates are installed into the barge v-notch, port and starboard, and consist of a series of
holes at varying vertical locations together with horizontal guide plates leading to each hole. The tug
approaches the v-notch with the pins slightly extended which engage into the horizontal guides in the
socket plates at the corresponding draft levels between tug and barge. Once the tug s fully in the
notch the pins are fully extended into the corresponding holes in the socket plates. The locks the tug
and barge together around the roll and yaw axes but allows independent pitching of the tug and barge.

Details of the pin activation and locking system type (hydraulic or pneumatic) is not known.
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Diagram from maker showing tug approaching | Isometric view of coupler units (barge) and
and engaging in barge notch corresponding socket plates (barge)
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View of port coupler (minus pin) on damaged | View of starboard socket plate with horizontal
tug

guides and holes fitted to v-notch in barge.

5. DAMAGE DESCRIPTION

5.1. Tug NATHAN E STEWART

The tug was salvaged from the grounding location and transported on a flat-top barge to Schitzer
Steel in Surrey, BC for (it is understood) eventual disposal. A survey of the damage was carried out on
November 28, 2016 at Schnitzer Steel and the following damages found....

Hull Structure

« Entire bottom structure very heavily upset and deformed over full width from the bow aft to

approximately 10m forward of stern (in way of stern rake). Maximum set-up is approximately 1.5m
in height with numerous breaches and punctures in the deformed bottom plating.

Aft 2m length of centreline vertical keel extension heavily buckled and deformed.
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Lower edge of port side vertical shell strake heavily deformed and punctured from just aft of cooler
recess forward to just aft of port coupling

Starboard side vertical shell strake heavily buckled, pushed in and punctured from approximately
3m aft of cooler recess forward to starboard coupling. Cooler recess, grid and cooler damaged in
way.

Port aft quarter of side shell plating and bottom plating, from just forward of draft marks and
round to centreline heavily deformed and set-up with numerous punctures.

General view of tug from forward showing

bottom damage

View from port across to starboard showing View from port across to starboard showing
extent of bottom damage at forward end extent of bottom damage at midships area
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Deformed and buckled aft part of centreline General view along starboard side showing
vertical keel heavy deformation of shell plating and cooler

Close up of damage to starboard cooler &
recess

View of damage to port side shell plating. Less | View of damage to port aft quarter. Missing

extensive than starboard rudders and nozzles & damaged propeller

visible
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Rudders, Propellers, Propeller Shafts and Nozzles

Both port and starboard rudder stocks broken off in way of hull penetrations and rudders (with
lower part of stock) recovered separately to barge. One rudder (unable to determine which side)
plating deformed and torn open over aft edge over half heigh from bottom. Other rudder appears
otherwise undamaged.

Port propeller (still attached to shaft) blades also extremely heavily deformed.

Starboard propeller (not attached to shaft) all blades extremely heavily deformed with one blade
bent at 90 degrees and into its neighbouring blade.

Port propeller shaft bent in way of propeller connection. Shaft bracket still around shafting but
detached from it’s connection to the hull.

Starboard propeller shaft significantly bent upwards in way of location of (missing) shaft bracket.
Starboard propeller not attached to shaft and propeller nut missing.

Port and starboard propeller nozzles detached from hull and both very heavily deformed and
crumpled with one nozzle torn in half (other half missing)

lers, nozzle:
fts/propel

-
View of stern with missing rudds s, Recovered rudder (side unknown) with damage
shaft brackets and damaged shaf ler | totrailing edge

Second recovered rudder. relatively undamaged | Port propeller and broken shaft bracket

Page 12

NATHAN E STEWART DBL-55 -Damage Survey Report (Rev1) IMC Ref. 10807.16.63

| Page 11

INVESTIGATION REPORT: THE 48 HOURS AFTER THE GROUNDING OF THE NATHAN E. STEWART AND ITS OIL SPILL

NATHAN E STEWART DBL-55 -Damage Survey Report (Rev1) IMC Ref. 10807.16.63)

| Page 12

93



94

SCHEDULE 21

-[ NATHAN £ STEWART/DBLSS [ clenthet.__pencing |

L octper 13,2016 - rounaing of seo e weret  aomriees et |

Recovered starboard propeller

Starboard propeller shaft bent and missing
propeller and shaft bracket. Broken off nozzles
clearly visible

One of the recovered propeller nozzles

Section of other recovered propeller nozzle

and

Allinterior spaces, with exception of the raised auxiliary wheelhouse, had been submerged and
flooded with all surfaces, fittings and equipment coated with an oily water mixture. All
compartments filled with debris from loose equipment, supplies and personal effects. Extensive
damage to fixtures, fittings and equipment from floating debris and water immersion.
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Oily water remaining in cabin on main deck

Accumulated debris in cabin on main deck
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.
Mess room looking aft

Recovered, waterlogged manuals

Machinery Spaces

All equipment submerged and flooded with all associated water damage to components and
equipment. All surfaces coated with oily water mixture. Loose spare parts and equipment
scattered throughout machinery space.

Engine room floor platings and machinery space equipment mountings pushed up and disturbed
due to extensive bottom damage with attendant damage to equipment and piping systems

Both main gearbox housings shattered and main engine bed plates fractured. Engine and
gearboxes separated and gearboxes displaced aft. Engine flexible coupling torn.

A more detailed inspection of the machinery space was not possible due lack of safe access due to the
damaged and oil-coated floor plating and lack of lighting.

View down companionway into machinery
space starboard

General view across machinery space to
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View aft along starboard main engine View to starboard showing auxiliary generator

View aft along port main engine and gearbox

Buckled and collapse mounts for electrical

switchgear
l;‘, U
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W

e

Port main gearbox foundation broken and

Starboard main engine bedplate fractured
gearbox moved aft
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Coupling System

During inspection of the pin room, the inboard end covers of the coupling cylinders had been removed
along with the hydraulic/p i and the pins withdrawn from the
cylinders. This was reportedly done by the salvage divers in order to pass heavy chains through the
open cylinders from one side of the vessel to the other as part of the operation to salvage the tug.

The removed pins were lying on the bottom of the pin room , covered in and surrounded by debris.
One of the pins was found to have been fractured/sheared off approximately half way along its length
(approximately 700mm from the inboard end of the pin). It was not possible to determine if this was
the port or starboard pin. The other half of the pin was located forward of the tug on the barge with
the recovered rudders, starboard propeller and nozzles. The fracture surface had a flat, uniform, rough
brittle appearance and had not been cut.

The interior of the coupling cylinders and pin guides appeared to be relatively undamaged.

Internal view of port coupling cylinder Internal view of starboard coupling cylinder
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.

Coupling pin (side unknown) lying on deck in pin | Inboard section of other, broken coupling pin
room

[ . -

Close up of fracture surface of coupling pin Recovered broken section of pin

5.2. Oil Barge DBL-55

‘The barge DBL-55 had been towed from the grounding location and docked in the floating dry dock
“SEASPAN CAREEN” at Vancouver Drydock Company Ltd., North Vancouver for repairs.

A damage survey barge DBL-55 was carried out on November 12, 2016 at Vancouver Drydock Co. prior

to commencement of repairs and the following grounding damages to the vessel’s bottom structure
were found....

Aft Skegs

Lower edge of port (aft) skeg deformed and crumpled at both leading end and trailing end.
Damage to leading end approximately 2m in length and damage to trailing end approximately 3m
in length. Upset is approximately 0.4m in both locations.

Lower edge of starboard (aft) skeg deformed and crumpled at trailing end approximately 1m in
length with approximate upset of 0.25m
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Port skeg forward lower edge damage Damage to starboard skeg

Bottom Plating and Double Bottom Structure

Approx. Frame 32-34 Port Side: Two indents in flat bottom plating at turn of bilge - each indent
approximately 2m x 1m.

Approx. Frame 29 Port Side: One indent in flat bottom plating at turn of bilge - indent
approximately 3m x 1m.

Approx. Frame 31-33 Starboard Side: Two indents in flat bottom plating at turn of bilge - each
indent approximately 1m x 0.5m.
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Indents at frame 32-34 port side Indent at frame 29 port side

« Approx. Frame 25-29 Port Side: Large set up of bottom plating from port side extending inboard
approximately 5m. Longitudinal length of inset along port side approximately 11m with the length
tapering down to zero at approximately 5m inboard from port side shell. Port side shell bilge
strake buckled up to height of approximately 2m from baseline. Height of set-up is approximately
1.5m. Multiple fractures and tears in bottom plating in way.

Large set up of bottom plating at frame 25-29 | Large set up of bottom plating at frame 25-29
port viewed from port looking forward port viewed from port looking aft
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Large set up of bottom plating at frame 2529 | Inside of #4 double bottom void showing
port looking longitudinally aft deformation of internals in way of set-up at
frame 25-29 port

Approx. Frame 13-20 Port & Starboard Side: Very large set up of bottom plating extending across
entire breadth of bottom. Longitudinal length of set-up along port side is approximately 12m and
approximately 8m along starboard side. Port and starboard side shell bilge strakes in way are
buckled up to height of approximately 2m from baseline. Height of set-up is approximately 2m
over entire width. Multiple fractures and tears in bottom plating in way

Very large set up of bottom plating over entire | View from port looking aft
breadth of vessel from approximately frame
13-20. View from port looking forward
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View from port looking aft Condition of plating in way of set-up showing
multiple breaches and tears

>

- P _

View directly across showing set-up extends Large tear in bottom plating
across vessel’s breadth

e |
View inside #3 double bottom void showing
heavily deformed longitudinals and floors

View inside #3 double bottom void showing
heavily deformed longitudinals and floors
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Approx. Frame 3-5 Port Side: Large indent in way of turn of the bilge at transition from flat bottom
to forward rake. Indent measures approximately 3m long x 2m wide with inset of approximately
0.25m

Approx. Frame 1 Starboard Side: Series of small indents in bottom plating approximately 2m
inboard from starboard side in way of forward rake. Affected area approximately 3m x 2m with
maximum inset of approximately 75mm

Approx. Frame 3-4 Starboard Side: Indent in way of turn of the bilge just forward of transition from
flat bottom to forward rake. Indent approximately 2m x 2m with maximurn inset of approximately
100mm

Approx. Frame 6 Starboard Side: Small indents in rounded bilge plating approximately 1m x 1m
with maximum inset of approximately S0mm

Indent in way of port bilge at frame 3-5 Multiple indents in way of forward rake bottom

plate around frame 1 starboard side

Indent in way of starboard bilge at frame 3-4 Small indents in way of starboard bilge at frame
6
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Coupling System

Except as noted below, the port and starboard socket plates within the stern v-notch appeared to be
relatively undamaged so far as could be seen though there were signs of light impact and scoring on all
the guide plates. This could be form normal operation.

The starboard side socket plate did show indications of heavy contact, impact and scoring in way of the

2nd from bottom hole and the guide plates located above and below the hole. The corresponding hole
and guide plates on the port side socket plates were not similarly affected.

Close-up of lower three holes of port socket Close up showing heavy marking and impact in
plate way of 2nd hole from bottom and guide plates
above and below
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Octaber 13,2016 Groundng Offsllo el were  sosorsess | mewi |
6. REPAIRS

6.1. Tug NATHAN E. STEWART

Based on the extent of grounding (and associated salvage damage) to the hull, shafting and
appendages as well as the immersion of all machinery & equipment in salt water, it is the
undersigned's opinion that NATHAN E. STEWART cannot be economically repaired and the tug is a
constructive total loss

6.2. Oil Barge DBL-55

Repairs will require cropping and renewal to as-built condition of all affected hull structure as noted
above. Itis estimated that the total weight of steel repairs will amount to approximately 160 tonnes
and repairs will require dry docking.

Itis understood that such repairs are currently underway at Vancouver Drydock Co., North Vancouver.

7. OTHER MATTERS OF RELEVANCE

The damages observed appeared to be entirely contained within the double bottom space below the
cargo area and did not extend into, or cause a breach of, the cargo tanks. However, there may be some
slight upset of the inner bottom plating as evidenced by slight distortion of some pipe couplings

observed during internal inspection of cargo tank 3P which lay above the most severe bottom damage.

The cargo tank internally inspected (#3P) was without any traces of oil residue.

Surveys made without prejudice.

December 30, 2016 at Vancouver, BC

Mark Bentley, Principal Surveyor
INDEPENDENT MARITIME CONSULTING (PACIFIC) LTD.
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From: Rossi, Dionysios [mailto:DRossidiblg com]

Sent: November-10-16 5:42 PM

To: Lisa Fong; tyers, Yvette; ‘isa@ngariss.com’; ‘mslett@heiktsuknation ca'

Ce: 'less Housty'; David Jones; Kassie Seaby; mbentiey@indopendentmaritime.com
Subject: RE: Kirhy Oit Spill - Barge Inspection

Lisa and Yvette,

I have been dealing with David Jones on this issue. As previously discussed with Scott Keanedy at TC,
it was always a condition of KOM providing access 10 the barge that only a professional surveyor be in
attendance. Vancouver Drydoek is an active work site and there ave significant liability issues
associated with having a non-professional on site, and especially in and around the barge. Accordifigly,
while KOM is willing to provide access to the barge (despite having no legal obligation o do 50). it
must be on reasonable terms. Presumably, Ms. Fong’s clients will have aceess to the information
obtained by their own professional sugveyor during the course of his survey, so | canaot sce how they
would he prejudiced in any way by what is heing proposed.

We have made arrangements for Mr. Bentlcy to attend Vancouver Drydack on Satuday at 12:00 noon
to commence his sarvey work, and set aside fire on Sunday as well, if required. Mr. Bentley should
contact Marc MeAllister at §04-209-8847 or mmsdlidé@telus.net to arrange for

1 trust this is satisfactory.
Regards,
Dino

) Dionysios (Dino) Rossi

7604 5404110 | 7 64 6225610 | Crossi@@blg.com
1207 Vheriron: Canire, 2C0 Burtard St PO, Box 48510, Vanzeuver, BC, Canaca VIX 112

Borden Ladner Gervais LLP | i egns wilh service
Calgary | Wontiéal | Oawa | Toronto | Vancouver
g Fom

e bt g 5 eas

s vy s w1 iyl e
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From: Lisa Fong [malto nsa@nganss org}

Sent: Novenber-10-16 5:55 P!

To: Rossi, Donysios; Myers, Yvette, ‘lisa@ngariss.com’; 'mslext@heillsusnation.ca’
Cc: "Jess Housty'; David Jones; Kassie Soaby; mbenliey @ndependentmaritime.com
Subject: RE: Kirby Oil Spill - Barge Inspection

Wr. Rossi,

That is not acceptable. | am advised by Ms. Housty that Mr. Lewis 1as advised her thal Kirby agrees that 3
Heiltsuk tive would be in attendance with Heiltsuk’s Both Ms, Housty and Mr. Lewis
have aow left UC incident room.

Would you kindly check in with your clieat and 1 wilt contacs Ms. Housty (although she is unlikely to be
reachable until the morning).

Regarcs,

LISA C. FONG
g Ariss Fong | Lawyers

T:604.331.1355 F: 604.677.541C E: liso@ngariss.com
210-900 Rowe Strast

PO, Box 150

Vencouvar, BC, Canada V6Z 2M3

WHW.NEANSS.Com

see our blog, suite210: wwv.ngatiss.com/blog

This e-mail and any attacament(s} are confidential and mey be privileged,
I you are rat the intended recipient, zlease nolity us immediately by
return e-mail, Gelete this e-mail and do not copy, use or disclose it
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From: L Fong i ngmgauss 055
Sent: Hovernber- 1
Tn Myers, Yoelle; \.m@nqnnss com’; ‘melt: @heilisukeation. ca’

¢ Housty'; Rossi, Dicaysios: Dav-d lones; Kassie Seaby; mbentley@independentm

RE: Kisby Oil Spl - Barge lnspzmon

Suhje

Dear Ms. Myers,

‘we have arranged for Me Mark Bentley and our Heiltsuk r2 presentative, Steve Carpenter Lo attend for 2n
inspection. | am adwiscd that they will he trying to coordinate for an inspection on Saturday.

1 understand Mr. Carpenter will need o get safety training and a security pass. Pleasc assist if you can in this
regard. ) understand from o.r Heiltsuk representative in the incident room here in Bella Bella that M. ait
Lewis of Kiray says that a 20 minute video is what is needed for 3 safety briefing, There appears to be some
concern as to whetaer Mr. Carpenter can achieve the safety brieting and obtain a port pass before the
yepairs, which M. Rassi advises Kirby would like to comrmance on Monday.

§ arm copying tur Heiltsuk representative in incident command, less Housty, our marine lawyer, M. David
Jones, Mr. Ding Rossi, Kirby's tawyer, and M. Renslay, our investigator

Thank you for your assistance,

LISA C. FONG
Ng Anss Forg | Lovwyers

TG04.3311155 F16065//54°0 E: lisa@ngar

210-800 Howe Street
P.O. Box 160
Vancouser, BC, Canada V57 204

o, ngariss.com

Tois & mait and any attzcament(s] are confidentis and may be privilaged

1f you are not the intended regipient, picase notily us immeditely by
relurn e-mail, delele this e-mail and du not copy, use or disclose it.
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From: Myers, Yoelte (mailto; Yrette Myers@ie e ca}
Sent: November-10-16 4:00 PM
To Tisu@nganss.com’; 'msleti@heitsuknation.ca
Subject: Kirby 01 Spill - Barge Insusction

Good afterroon Ms Fong,

Thank you for confirming that Heiltsuk are still interested in having their wn marine surveyor conduct st
inspection of the barge. Can you please aduise when the marire surveyor will be available so that | may help
fecilitate access o the barge and give the shipyard a sense of iming? Thank you and please feel free to call
me at any ime 10 discuss

Kind Regards,

yvetie

Yvette Mycrs

af C.
50574 1 TIY: (61 930 <50

Biractice régionale, Securité & sirelé waritime:
Trensports, Canada, Region du Facfique / Souvernement ou Canada
yVelle.myers@ILOC.Coj Tel: 604-666-54.% { TT¥: (613} 990-4500

From: Lisa Fong [maiitalisa@ org)

Sent: Thursday, Navember 10, 2015 #:39 Al
To: Myers, Yuette <¥yztte Mivers@te ac cax
Ca: Marikyn Sictt <Mslett@heitsuknation.ca>
Subject: Kirby Ol Spill - Barge Insyps

Dear Ms. Myers,

Further to my last email to which you responded but cid not zarse the issue of Heiitsuk inspecting the barge,
 will provide the name of the person who will corduct KeilisK's inspection. Please do not peririt repairs of
changes to be made to the barge at this time.

Regards,

LISA C. FONG
Ng Asiss Fong | Tawyers

T:604.331.1255 F:604.677.5410 E:lisa@ngariss.com
220-900 Howe Street

RO. Box 100
Vancouver, BC, Cznada Y67 204
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Rossi, Dionysios [DRoss@blg com]
Novernber-10-16 7:16 P

Lisa Fong; Daniel Bortand

Kassie Seab;

RE: Kirby Oil Spifl - Barge Inspection

Okay, thanks. We just want to cnsurc that coverage is in place and to know what the limits are.
I'm hoping that it will be easy.

D

Dionysios {Dino) Rossi

Partner

T 604.640.4110 | 7 604.622.5510 | drossi@blg.com
1200 Waterfront Gentre. 200 Burrard SI, P.O. Box 48590, Vancouver, UC, Canada V/X 172

Borden Ladner Gervais LLP | It begins with seriice
Calgary | Monlral | Oitawa | Toronto | Vancouve:
blg.com
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From: Lisa Fong [maitto:lisa@ngariss.org]
Sent: November-10-16 7:15 PM

To: Daniel Bertrand; Rossi, Dionysios

Ce: Kassic Seaby

Subject: FW: Kirby il Spill - Barge Inspection

Hi Dino,

Dan is Heiltsuk's employment lawyer and he can explain the coverage Heiltsik has in relation to Steve Carpenter.
Perhaps this will be easy,

Regards,
Lisa

From: Lisa Fong [mailto:lisa@ngariss. org]

Sent: November-10-16 7:04 PM

To: Rossi, Dionysios; Myers, Yvette; lisa@ngariss.com';
Ce: 'ess Housty'; David Jones; Kassie Seaby; mbentiey@independ
Dick, Robert; Getty, John; Madgin, Philippe

Subject: RE: Kirby Oil Spill - Barge Inspection

maritime.com; Yeung, To Fos; Sukhdeo, Mimi;

Dino,

www.ngaiss.com

see our blog, suite210: wuww ngariss com/blog

This e-mall and any attachment(s) are confidential and may be privileged
1 you are rot the intended recipien, please notify us immediately by
return e-mail, dalete this e-mail and do not copy, use or disclose i,

Begin forwarded message

From: "Myers, Yvetle" <Yvette Myers@ie.ge.ca>
Date: Movernber 9, 2016 ar 3:21:29 PM PSI

To: Marilyn Slett <MSlen @heiltsuknation.ca>
Subject: Barge Inspection

Geod afternoon Marilyn,

1t was nice to see you at the announcement on Mosday.

1 just t-ied to call and let a vaice message; however, | though: | wouid alsc drop you a tuics
note for the purpose of my call. Please be advised that | have bean inforned that the Barge DBL
55, which is lacated at the Vancouver Drydock, is ready to commence (epairs. 1 also understand
from ry colleague Scott Kennedy, that there was some initial interest expressed by Hei'tsuk o
conduct an inspecticn of the barge

Prior to granting Ki1by permission to proceed with the repars, can you rease advise if there is
stillinterest in conducting an Insgection? 1f so, would you like TC to facilitate access to the barge
Setween Kirby and the Hei'tsuk Marine Surveyor? Please let me know how you wish to
procecd. | can be reached at (604) 666-5470 ard 1 wil assist however | can. Thank you

Yuette

Yette Myers

Regonal Directa; arng Safety snc Sty
port Canad et of Canadz
T (613) 998-6530

maditimes
ique / Souvernernent . Lanade
0 2685474 1 T, (613) 960-4500
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We had understood that Transport Canada and TSB would not provide access to the barge in Vancouver Drydock and so
it was only yesterday morning that Ms. Myers asked Chief Slett if Heiltsuk wished to send an investigator. We have
asked about access to both the crews, incident information, and the tug-barge early on but our requests have gone
substantively unanswered or have been denied {with the exception of access ta the barge now).

Please send me your proposed insurance terms and a copy of the access agreement that incorporates Mr. Carpenter’s
attendance {or provide me with a WORD version that | can revise). | will have access to Chief Slett to sign any
documents between 8-10 tomorrow morning.

Regards,
Lisa

LISA C. FONG
Ng Ariss Fong | Lawyers

T:604.331.1155 F:604.677.5410 E: lisa@ngariss.com

210-900 Howe Street
P.C. Box 160
Vancouver, BC, Canada V67 2M4

see our blog, suite210: www.ngatiss.com/blog

This e-mail and any attachment(s) are confidential and may be privileged.
If you are not the intended reciplent, please notify us immediately by
return e-mail, delete this e-mail and do not copy, use or disclose it

: Rossi, Dionysios [majlto:
Sent: November-10-16 6:54 PM

To: Lisa Fong; Myes, Yvette; | com’; o
Cc: 'Jess Housty'; David Jones; Kassie Seaby; mbentley@independentmariti
Dick, Robert; Getty, John; Madgin, Philippe

Subject: RE: Kirby Oil Spill - Barge Inspection

DRossi@blg.com}

e.cam; Yeung, To For; Sukhdco, Mimi;

1isa,

Thanks for the clarification and your additional comments. 1 note that the barge has been at Vancouver
Drydock for three weeks and that it has been inspected by a number of regulators, so | simply cannot accept the
suggestion that KOM is rushing the process in any way.

Look, my client does not want to be unreasonable about this. If we can come to tevms on the insurance issuc
and 1f Mr. Carpenter agrees to be bound by the terms and conditions sct out in the access agreement that 1 sent
over to David today, let’s proceed on Saturday.

T trust this will work. We will need the access agreement signed before the survey work can proceed

Regards,

Emails between D. Rossi, Y. Myers, TC & L. Fong re Access To Barge; L. Fong denying HTC

Emails between D. Rossi, Y. Myers, TC & L. Fong re Access To Barge; L. Fong denying HTC
access to barge is the opposite of collaboration | Page 01

access to barge is the opposite of collaboration | Page 02
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Dino

Dionysios (Dino) Rossi

Partner

T804.640.4710 " F 604.622.5810 | drossiceblg.com

1200 Wateriront Centre, 200 Burrard S, P.O. Bax 43500, Vancauver, BC. Canada V7X 172

Borden Ladner Gervais LLP | It begins wih service
Calgary Ment-¢al | Ottawa | Toronta Vancouver
tlg.com
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From: Uisa Fong [maikto:lisa@ngariss.org]

Sent: November-10-16 6:43 PM

To Rossi, Dionysios; Myers, Yvette; om'; a'

: "Jess Housty’; David Tones; Kassie Seaby; mbentiey@independentmaritime com; Yeung, To For; Sukhdeo, Mimi;
chk Robert; Getty, John; Madgin, Philippe

Subject: RE: Kisby Ol Spill - Barge Inspection

Dear Mr. Rossi,

tunderstand the rush to get the inspection conducted is because Kirby would like to start repairs on Monday. To

Heiltsuk's investigator and it's ive have arranged time over the weckend. If this timing does
not work for your client then | propose the repairs can start after we sort out when a satety debrief can be conducted
for the Heiltsuk representative, what sort of insurnce would be acceptable, and after the eiltsuk investigator and
representative attend to inspect the barge.

) appreciate that you have not been on site in Bella Bella and perhaps, do not work with First Nations. Your client and
their staff who have been in Bella Bella these many weeks have learned that it is important for Heiltusk to be engaged in
the response processes, witness the truth of the events {ground truthing), and add their local and traditional knowledge
to processes. Ground-truthing is very important to Heiltsuk {and most First Nations) and denying Heiltsuk a
representative to witness an event would be for the community akin to trying to hide the truth of an event.

From a Nation to Nation perspective, Heiltsuk has been advised by Canada that it will collaborate with Heiltsuk in this
spill response and investigation. Refusing Heiltsuk access to the barge and later, the tug will not be collaboration but
the opposite.

Regards,

LISA C. FONG
Ng Ariss Fong | Lawyers

T:604.331.1155 F:604.677.5410 E: lisa@ngariss.com

210-900 Howe Street
P.0. Box 160

Emails between D. Rossi, Y. Myers, TC & L. Fong re Access To Barge; L. Fong denying HTC
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From: Myers, Yvette [mailto;Yvette Myers@tc.gc.cal
Sent: November-10-16 5:57 PM

To: 'Lisa Fong'; . H
Ce: Jess Housty'; Rossi, Dionysios; David Janes; Kassie Seaby; mbentley@independentmaritime com; Yeung, To For;
Sukheeo, Mimi; Dick, Robert; Getty, John; Madgin, Philippe

Subject: RE: Kirby Oil Spill - Barge Inspection

3

Dear Ms Fong,

Thank you for your prompt response and for copying all parties involved. TC will pravide what assistance we can to help
expedite access 10 the barge. in order to help facilitate next steps and ensure we have a comman understanding;

a) Mr. Rossi- can you please confirm that you will organize the necessary safety briefings for the Heiltsuk
representatives?

b) Capt. Yeung- can you please ensure the necessary arrangements are made for a port pass/or security access for
the Heiltsuk representatives Lo the Vancouver Drydock and barge on Sat. ) have copied John Getty from Marine
Security to help expedite if required

Lastly, please advise if any parly would like to have a TC Marine Safety Inspector accompany the group? Thank you.

Kind Regards,
Yvette

Yvette Myers

Regional Dvreclov Marine Safety and Security
Transport Canada, Pacific Region / Government of Canada
yette, Tyers@t c.ca / Tel: 604 666 5474 / TTY: (613} 990-4500

Directrice régionale, € et siireté maritimes
Irznsports Canada, Régicn du Pacifique / Gouvernemer. du Canada
yvette. myers@tc.c.caf Tel 604 665 5474 / TTY: (613} 990 4500

Séau

From: Lisa Fong [mailto:lisa@ngariss.org)

Sent: Thursday, Noverber 10, 2016 5:10 PM

To: Myers, Yvette <Yvelte. Myers@ic.ge.ca>; | com' com>; 'mslet! ca'
<mslett@heiltsuknation.ca>

Cet 'Sess Housty' <jess.housty@gmail.com; Rossi, Dionysios <D
Kassie Seaby org>; ime com
Subject: RE: Kirby Oil Spill - Barge Inspection

m>; David Jones a>;

Dear Ms. Myers,

Emails between D. Rossi, Y. Myers, TC & L. Fong re Access To Barge; L. Fong denying HTC
access to barge is the opposite of collaboration | Page 05

Vancouver, BC, Canada V6Z 2M4

www.ngariss.com

see our blog, suite210: www ngariss.com/blog

This e-mail and any attachment(s} are confidential and may be privileged
If you are not the intended recipient, please notify us immediately by
return e-mail, delete this e-mail and do not copy, use or disclose it

From: Rossi, Dionysios [mallto: DRossi@blg.com]
Sent: November-1C-16 6:16 PM

To: Myers, Yveite; Lisa Fong; ' com’; i a
Cc: "Jess Housty'; David Jones; Kassie Seaby; mhentley@independentmaritime.com; Yeung, To For; Sukhdea, Mimi;
Dick, Robert; Getty, John; Madgin, Philippe

Subject: RE: Kirby Oil Spilf - Barge Inspection

Yvette,

' sorry, but | am not sure that 1 can do that. The shipyard alveady had to make mrangements to call in
personnel over a long weekend  at additional cost to KOM - in order ensurc that the surveyor appointed by the
Heiltsuk would be provided with access to the barge. 1 do not know if those employces are the same people
who would provide any required safety training to any non-profcssionals on site.

More importantly. there are significant safety issues associated with having someone in and around the barge in
its current state. That is why KOM has specifically insisted that (he surveyor retained by the Heilisuk have
praper professional liability insurance coverage as a condition of access. T cannot see how we can dcal with this
issue with respect to another attendec.

1 raised this issue specifically with Mr. Ferguson in our initial discussions regarding aceess t the barg, so 1 do
not understand how this could still be an issue. 1 also do not understand why Lisa thinks providing the surveyor
alone with access is unacceptable, when her client will have access to all of the information that he obtains.
What is to be gained by having an additional person present?

1 will conlirm instructions with my client, but | do not cxpect them to change.

Regards,

Dino

Dionysios {Dino) Rossi

Partner

TB04.690.4110 | 7 604522 5810 | drossi@hig.com

1200 Watertront Cenlre, 22} Ruirard SL, P.0. 0% 48608, Vancouver, BC. Canada V7X 172

Emails between D. Rossi, Y. Myers, TC & L. Fong re Access To Barge; L. Fong denying HTC
access to barge is the opposite of collaboration | Page 04

We have arranged for Mr. Mark Bentley and our Heiltsuk representative, Steve Carpenter to attend for an inspection. |
am advised that they will be trying to coordinate for an inspection on Saturday.

) understand Mr. Carpenter will need to get safety training and a security pass. Please assist if you can in this regard. |

from our Heiltsuk i the incident room here i Bella Belta that Ms. Matt Lewis of Kirby says
that a 20 minute video is what is needed for a safety briefing. There appears to be some concern as to whether Mr.
Carpenter can achieve the safety briefing and obtain a port pass before the repairs, which M. Rossi advises Kirby would
like to commence on Monday.

1 am copying our Heiltsuk representative in incident command, Jess Housty, our marine lawyer, Mr. David Jones, Mr.
Dino Rossi, Kirby's laveycr, and Mr. Bentley, our investigator

Thank you for your assistance,

UISA C. FONG
Ng Ariss Fong | Lawyers

T:604.331.1155 F:604.677.5410 E:lisa@ngariss.com

210-900 Howe Street

P.0.Box 160

Vancouver, BC, Carada V62 2M4

www ngariss.com

see our blog, suite210: www.ngariss.com/blog

This e-mail and any attachment(s) are confidential and may be privileged

1f you are not the intended recipient, please notify us immediately by
return e-mail, delete this e-mail and do not copy, use or disclose it

From: Myers, Yvelte [mailto;Yvelte.Myers@tc.gc.cal
Sent: November-10-16 4:00 PM

Subject: Kirby Oil Spill - Barge Inspection

Good afternoon Ms Fong,

Thank you for confirming that Helltsuk are still interested in having their own marine surveyor conduct an inspection of
the barge. Can you please advise when the marine surveyor will be available so that | may help facilitate access to the
barge and give the shipyard a sense of timing? Thank you and please feel free to call me at any time to discuss

Kind Regards,

yvette

Yvette Myers
Regional Director, Marine Safety and Security

Transport Canada, Pacific Region / Government of Canada
yuette, myers@ic.geca / Tel: 604-666-5474 / TTY: (613) 990-4500

Emails between D. Rossi, Y. Myers, TC & L. Fong re Access To Barge; L. Fong denying HTC
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Directrce régionale, Sécurité et sireté maritimes

P ith th s, can you please advise if there is still
Transports Carada, Région du Pacifique / Gouvernement du Canada prior to granting Kirby permission to proceed with the repai you pl

yvette myers@tc.ge.ca/ lel: 604-666-5474 / 1TY: (613} 590-4500 interest in conducting an inspection? If so, would you like TC to facilitate access to the barge between
Kirby and the Heiltsuk Marine Surveyor? Please let me know how you wish to proceed. | can be

From: Lisa Fong [mailto:lisa@ngariss.org] veached at [604) 666-5470 and | will assist however | can. Thank you.

Sent: Thursday, November 10, 2016 8:39 AM Yette

Tot Myers, Yvette <Yvette Myers@tc.gc.ca>
Ce: Marityn Slett <Mslett@heiltsuknation.ca>
Subject: Kirby Oil Spill - Barge Inspection

Yvette Myers

Regional Director, Marine Safety and Security

Dear Ms. Myers, Transport Canada, Pacitc Region / Government of Canada

cartis yveite.myers@Ic.ce.ca / Tel: 604 666-5474 / TTY: (613) 990-4500

Further to my last email Lo which you responded but did not raise the issue of Heiltsuk inspecting the barge, 1wl Directrice régionale, Sécurité et sbroté marimes

ide th of the person who will conduct Heiltsuk's inspection. Please do not permit repairs or changes to be Transports Canada, Région du Pacifique / Gouvernement du Canada
::;’; ; (:En;r:; at thispnme oo pect ” i € yuette. myers@le.0e.c3/ Tei: 604 666-5474 / TTV: (613) 990-4500

Regards,

LISA €. FONG
Ng Ariss Fong | Lawyers

T:604.331.1155 F:604.677.5410 E: lisa@ngariss.corm

210-900 Howe Strect

£.0. Box 160

Vancouver, BC, Canada V6Z 2MA

www.ngariss.com

sec our blog, suite2 10: www.ngariss.com/blog

This e-mail and any attachment(s) are confidential and may be privileged

If you are not the intended recipient, please notify us immediately by
return - mail, delete this e-mail and do not copy, use or disclose it.

Begin forwarded message

From: "Myers, Yvette" <Yvette Myers@tc.ge.ca>
Date: November 9, 2016 at 3:21:29 PM PST

To: Marilyn Slett <MSlett@heiltsuknation.ca>
Subject: Barge Inspection

Good afternoon Marilyn,

It was nice to see you at the announcement an Monday.

| just tried to call and left a voice message; however, | thought | would also drop you a guick note for the
purpose of my call. Please be advised that ! have been informed that the Barge DBL 55, which is located
at the Vancouver Drydock, is ready to commence repairs. | also understand from my colleague Scott
Kennedy, that there was some initial interest expressed by Heiltsuk to conduct an inspection of the

barge.
7 8
Emails between D. Rossi, Y. Myers, TC & L. Fong re Access To Barge; L. Fong denying HTC Emails between D. Rossi, Y. Myers, TC & L. Fong re Access To Barge; L. Fong denying HTC
access to barge is the opposite of collaboration | Page 07 access to barge is the opposite of collaboration | Page 08
ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Division of Spill Prevention and Response
Prevention and Emergency Response Program
TUATION REPORT Tug Nathan E Stewart
As of 9:30 AM on December 21,2011 Sitrep # 3 & Final 12/21/2011 Page 2 of 2
IDENT NAME: Tug Nathan E Stewart and Fuel Barge SITREP #: 3 & Final UNIFIED COMMAND AND PERSONNEL:
F.OSC:  Capt. Scott Bornemann, USCG

SPILL NUMBER: 11119935001 LEDGER CODE: 14321060 S.0S.C:  Scot W. Tiernan, ADEC

TIME/DATE OF SPILL: This is a potential spill. At 2:40 PM on December 18, 2011, the United State Coast FOR ADDITIONAL INFORMATION CONTACT: Crystal Smith, ADEC, 907-465-5346

Guard (USCG) reported to the Alaska Department of Environmental Conservation (ADEC) that the Tug Nathan E ] ] ,

Stewart and Barge DBL-55, an articulated tug/barge system, were adrift 20 miles west of Cape Fairweather. The As more spill information and photographs become available they will be posted at:

crew of the vessel reported a loss of power to the starboard engine to the USCG at 1:00 PM. http://www.state.ak.us/dec/spar/perp/index. htm

TIME/DATE OF SITUATION REPORT: 12:00 PM on December 21, 2011
AGENCY/STAKEHOLDER NOTIFICATION LIST

TIME;

TE OF THE NEXT REPORT: This is the final report.
This situation report was distributed to the agencies listed on the standard distribution list, which includes the

TYPE/AMOUNT OF PRODUCT SPILLED: No spill has occurred at this time. The Tug Nathan E Stewart is a Governor’s office, Senator Begich’s office, SECC, DOI, NMFS, and USFWS. This situation report was also
95-foot commercial tug with six crew members aboard. The tug was towing the Barge DBL-55, a 300-foot fuel distributed to the following agencies and stakeholders:
barge, en route to Skagway. The tug has 45,000 gallons of diesel and 500 gallons of lube oil on board. The cargo on
board the fuel barge is reported to be 2.2 million gallons of diesel fuel, 1028 gallons of aviation fuel and 700 gallons Agency Name Sent Via Additional Info Telephone | Fax
of other petroleum products. K-Sea T Clark Jennison ciennison@k-sea.com

Senate Dist. C Senator Al Fax session 4653473 | 4652827
LOCATION: The Tug Le Cheval Rouge, Tug Nathan E Stewart and Barge DBL-55 are currently moored in Kookesh
Skagway. House Dist. 5 Representative | Fax session 465-3732; | 465-

Bill Thomas 7663581 | 2652;

CAUSE OF SPILL: This is a potential spill. The crew of the Tug Nathan E Stewart reported to the USCG that a 766-3592
series of 30-foot seas washed over the vessel, and water entered the engine air intakes. Power was lost in both the USC ector Juneau) Lt. Ryan Erickson ma ryan.r. mil -2835 463-2445
starboard and port engines. The starboard engine remains non-operational, but partial power has been restored to the USCG (Sector Juncau) Cdr. Matt Jones | Ema Matt.n mil 2452
port engine. The power in the port engine was not enough to fully navigate the vessels during the severe weather on USCG (Sector Juncau) Cdr. Kurt Clarke_| Ema Kurta mil 2475
December 18. At 10:56 PM on December 18 the weather improved enough to allow the tug and barge to transit USCG (Sector Juncau) Capt. Scott mai Scott.w.bomemann@uscgmil 2836
southeast under their own power. Bornemann

USCG (Sector Juneau) MSTC James Email James L Highfill @uscg.mil 4632461
POTENTIAL RESPONSIBLE PARTY (PRP): K-Sea T i Highfill

USDA Forest Service - Env. Engineer | Email mmparker@fs.fed.us 7725850 | 7725896
RESPONSE ACTION: At 4:54 PM on December 20, the Tug Le Cheval Rouge with Barge DBL-55 and Tug Tongass Env. Engineer | Michele Marie
Nathan E Stewart in stern tow departed Mud Bay for Skagway. The Le Cheval Rouge and tow arrived in Skagway at Parker
9:29 AM on December 21, where Barge DBL-55 will offload its cargo. Upon arrival the vessels were met by K-Sea USDA Forest Service - District Ranger Email labenson@fs.fed.us 784-3359 | 784-3457
T i ives, engine technicians and USCG Sector Juneau Prevention staff. Yakutat Ranger District | Lee Benson

NMFS Jon Kurland Email Jon kurland@noaa. gov 5867638 | 5867358
SOURCE CONTROL: There has been no release. ADF&G Joc Hitselberger | Email ic gov [ 4654346 [ 465-4759

Yakutat Tlingit Tribe President Victoria | Fax 7843238 | 7843595
RESOURCES AFFECTED: There were no natural resources affected. Demmert

SEAPRO General Manager | Email 2257002 | 2471117
FUTURE PLANS AND RECOMMENDATIONS: The Tug Altair, owned by K-Sea Transportation, is en route Dave Owings
from Seattle and is estimated to arrive in Skagway on December 23. The Altair will, depending on the condition of ADNR Doug Sanvik Email Doug. gov 465-3513
the Nathan E Stewart’s engines, either escort or tow the Nathan E Stewart and DBL-55 to Seattle for repairs.

/EATHER: Today - Gale warning. Rain with winds out of the south at 35 knots diminishing in the afternoon.
Seas 7 feet. Tonight — Rain with snow late. Winds out of the south at 25 knots diminishing to 20 knots. Seas 5 feet.
Tomorrow — Rain and snow. Winds out of the south at 15 knots. Seas 3 feet.
Alaska Department of Environmental Conservation Situation Report re the Nathan E. Stewart Alaska Department of Environmental Conservation Situation Report re the Nathan E. Stewart
| Page 01 | Page 02
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Letter from PPA to Kirby re Kirby Waiver Revoked as of Oct. 16, 2016 (redacted version)
| Page 01

SCHEDULE 28

Subject: FW: Documentation re Kirby waiver
Thursday, October 27, 2016 at 9:37:18 AM Pacitic Daylight Time

Kassie Seaby

andrea Kreuts

From: Marilyn Slett <Msleft@heiltsuknation.ca>
Date: Wednesday, October 26, 2016 at 11:02 PM
To: Lisa Fong . Kassie Seaby
<dbertrand@centralcoastlaw.ca>

Subject: Fwd: Documentation re Kirby waiver

org>, Daniel Bertrand

Sent fram my iPad
8egin forwarded message

From: "Kevin Obermeyer” <gberkev@ppa.ge ca>
Warilyn Slett” <MSlett@heiltsuknation.ca>
c: “sabelle orget” <forgeti@ppa.ec.ca»
Subject: Documentation re Kirby waiver

Goad morning Marilyn:

| know that your community is still in mourning and apologize for this intrusion, but did promise
you some information which  have attached.

With respect 1o the waiver letter we cannot publish the reason why the waiver was revoked
until after the investigation, as we will not know specifically what appened and who was on the
bridge until such time as the accident report has been released.  This why | have had to redact
the reason for the suspension of the waiver from the letter

With respect lo the incident reports, even though they are slim on details, [ have been told that
due to the Iransportation Safety Board's assuming the responsibility for the accident report we
cannot release anything that pertains directly to the incident until they release their report. My
apologies.

Take care and ance again thank you for your lime. 1 will remain in touch as things progress

Best regards

Kevin
Kevin Obermeyer Pacific Pilotage Authority Phv 604-660-6771
CEO 1000 - 1120 West Pender Street  Fax' 604-666-1647

Vancouver, BC VBE 4A4

Our mission i to provide a safe and efficicnt pilotage service by working in partnership with oiiots and the
shipping imdustry to protect and odvance the inicrests of Canada.

16 October 2016

1080
el 605-606:6771
Vi, 601-666-16
Eunall infuipnn 5.
Mr. Mt ewis
Gencrai Manger - West Coast Operations

Corpora
53 Waugh Drive, Suite 1000

Haouston, Texas 77007

Dear Mir. Lewis.

Sub: BE Coast Marine Pilotage Waivers for vessels operated by Kirhy Corporation

aforth Channel at (08PDT on |3 October 2016,

Thereby revoke BC coa

pilotage waivers for all Kirby Corporation vessels and marine

officers with immediate cffect. All Kirby vessels, o which the Pacific Pilotage Regulations

apply, must v a PPA-licensed pilot onboard when saifing within the compulsory pilotage

weaters of British Columbia, Canada.

Wegards,

Brian Young

Direcics, Marine Opesations

c Kevin Obermeyer. CEO, PPA

Jim Guidry, Exceutive VP Vesset Operations, Kitby

Adminis Canadi.

e ot s 7

Email from B. Young, PPA to Chief Slett re Copy of Letter Revoking Kirby's Waiver | Page 01
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PACIFIC PILOTAGE AUTHORITY -
1000 - 1130 West Pender Street
Vancouver, B.C

V6E 4A4 PIA

NEWS RELEASE

Date Issued: 24 October 2016
Subject: Pacific Pilotage Authority (PPA) Waiver System, New and Interim Measures

Geographic Area: Compulsory Pilotage Waters, BC

Details:

After a review of the recent Nathan E. Stewart tugboat incident in Bella Bella, the Pacific Pilotage Authority
(PPA) is announcing new and interim measures regarding waiver exemptions for ships and ships transporting
petroleum cargo products.

Currently, ships over 350 gross tons but under 10,000 gross tons (mostly tugs and barges) are granted waivers if
the operator meets certain conditions. Effective immediately, the following additional conditions will be
implemented for these vessels:

=

Every ship holding a waiver entering a compulsory pilotage area must notify the PPA and provide a list
of the waiver holders’ names

Every ship must have two people on the bridge at all times, one of whom must be the waiver holder;
Every ship may be subject to random checks by the PPA;

Every ship may be asked to supply the PPA with log extracts to indicate who was on the bridge at a
specific time;

=

==

=

The Master is to be on the bridge during the following transits:
First Narrows (Vancouver Harbour)

Second Narrows (Vancouver Harbour)

Fraser River transit

Seymour Narrows

Race and Current passage

Blackney Pass, Weynton Pass and Broughton Pass
Bella Bella

Boat Bluff

Grenville Channel from Lowe Inlet to Morning Reef

L4

i

‘Additional route restrictions (subject to consultations with affected industry stakeholders) will also be put in
place for all vessels transporting petroleum products through the compulsory pilotage areas. These restrictions
will not apply to vessels delivering fuel to remote locations and communities on the BC Coast.

B The northern section of the inside passage is off limits (Grenville Channel, Princess Royal Channel,
Finlayson Channel, Seaforth Channel, Lama Pass and Fitzhugh Channel).

B Vessels are to follow a route between the Mainland and Haida Gwaii after leaving Gordon Channel at the
north east corner of Vancouver Island.

K In adverse weather conditions and after clearance with vessel traffic, the vessel can proceed through
Laredo and Principe by entering via Laredo Sound or Browning Entrance.

A five day implementation period will apply to vessels carrying petroleum who are subject to these additional
route restrictions and are already in, or in transit to, these areas.

Quick facts

® The Pacific Pilotage Authority is a Crown corporation created in 1972 under the Pilotage Act. Its
mandate is to provide safe, reliable and efficient marine pilotage and related services in the coastal waters
of British Columbia, including the Fraser River.

Quotes

“The Pacific Pilotage Authority strives to be a world leader in marine pilotage. Part of this goal is
learning from and adapting to challenges. The lessons learned from the Nathan E. Stewart incident, and
the measures introduced today, will help us increase the safe, reliable and efficient marine pilotage of
B.C.'s coastal waters for certain vessels.”

Kevin Obermeyer
Chief Executive Officer

Contact

Brian Young

Director of Marine Operations
604-666-8668

brian@

The Pacific Pilotage Authority is online at http://www.ppa.gc.ca’.

NEWS RELEASE PPA re New and Interim Measure for Waiver System | Page 01
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CENTRAL COAST
FIRST NATIONS

MARINE USE PLAN

EXECUTIVE SUMMA

Central Coast First Nation Marine Use Plan - Executive Summary | Page 01

Page 1 | Executive Summary

Contents

. . The Heiltsuk, Kitasoo/Xai
Vision . title to our

Ter’ itor y M ap 2 E values. These values respect our balance with nature, recognize the connection
Pl D l t between the land and sea, and understand the importance of educating our children
an Developement 4 and leaving resources for our children’s children.
Using our traditional laws and knowledge, and through a co-; dictional relationship

Guiding Principles

with other leve

Ecos YS tem-Bas ed Mana gmen te strengthening of our cultural, spiritual, lingui:

sustainable economy that employs our people.

Key Policy Statements s

Climate Change 1
Monitoring and Enforcement .

Marine Resource Management

Economic Development -

Building Capacity -

Marine Spatial Plan -

Future Challenges/Implementation -
Contact Information -

Central Coast First Nation Marine Use Plan - Executive Summary | Page 02 Central Coast First Nation Marine Use Plan - Executive Summary | Page 03
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Page 2 | Executive Summary

The Central Coast
First Nations’
territories are the
heart of the Great
Bear Rainy
Our territories are
known for their
old growth forests,
productive salmon
ems and
diverse land and

marine ecosystems.

Central Coast First Nation Marine Use Plan - Executive Summary | Page 04

Page 4 | Executive Summary

Plan Development

The Central Coast First Nations Marine Use Plan is a strategic document to guide the
management of human activities i rritories of the Heiltsuk, Kitasoo/Xai'Xais, Nuxalk and
Wauikinuxv Nations. The Plan is comprehensive and covers jurisdiction, resource management,
economic development and capacity needs across all sectors of the marine market and non-market
econom

The overarching goal is to realize a sustainable balance between ecosystem health, social and cultural
well-being, and economic development. To this end, the Plan utilizes an ecosystem-based approach to
resource use.

The Central Coast First Nations Marine Use Plan is a harmonized reflection of the goals, objectives
and strategies of the Heiltsuk, Kitasoo/Xai'Xais, Nuxalk and Wuikinuxv Nations. Nation-level
plans were developed by community-based marine use planning committees and technical wor
groups. The committees were comprised of a broad cross section of elders, hereditary chiefs, el
councilors, commercial fish harvesters, and representatives from related Nation-level agencies

and departments. The committee’s work was supported by technical staff from a variety of fields
including: project management, biology, strategic planning, global information systems technology,
and research.

Community input was integral to the successful completion of the Plan. To achieve a high level of
input the Nation-level committees undertook a series of community-based research studies, held
feasts and open houses to receive feedback on plan components, and participated in community
outreach events.

The governance and management direction, economic initiatives and capacity development needs
outlined in the Central Coast First Nations Marine Use Plan reflect the collective interests of the
Heiltsuk, Kitasoo/Xai , Nuxalk and Wuikinuxv people.

The Plan is a living document. It will be updated ew information about our territories comes
to light. This includes reviewing the Plan with local communities to ensure it meets our collective
interests. believe that together First Nations and local non-First Nations can enhance plan
outcomes and improve implementation of the Plan’s goals and objecti

Central Coast First Nation Marine Use Plan - Executive Summary | Page 06
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Central Coast First Nation Marine Use Plan - Executive Summary | Page 05

Executive Summary

Guiding Principles

Ensure conservation of natural and cultural resources

Conservation of natural and cultural resourc he highest priority of the Central Coast
Marine Use Plan. Natural and cultural resources must be sustained to maintain and

eguard our direct connection to our territories and their resources.

Ensure Central Coast First Nations’ priority access to
resources for cultural and sustenance use

Maintaining Central Coast First Nations’ ac to all areas of our territo:
r cultural and sustenance purpos ights and opportunities Coast First

Nations to hunt, fish, harvest, trap and otherwise use the land and sea resources for cultural,

enance, economic and trade uses must be assured and take precedence over all

Enable appropriate Central Coast First Nations’
commercial use of resources

For too long our communities have sat o 8 i vhile o ave realized econom
well-being off of the resources in our territories. Central Coast First Nations’ economic
development and diversification is required to create both employment and entrepreneurial
opportunities.

Enable appropriate non-First Nations’ commercial and
recreational use of resources

For non-First Nations’ use of land, water and other resources to be supported by the Central

t Nations, respect m a 0 'h Nation’s title and rights, culture,
and the natural resources that continue to sustain that culture. Priority will be given to local
non-First Nations’ economic development. Non-First Nations’ commercial interests in our
territories must also commit to providing viable and sustainable economic opportunities for
our people.

Central Coast First Nation Marine Use Plan - Executive Summary | Page 07
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' ==
Ecosystem-Based Management

e

Central Coast First Nations continue to depend on the health of surrounding
ecosystems to survive and flourish. Over the past two centuries, however,
the Western industrial economy has disturbed ancient linkages between
human communities and their environment. To address the harm of the
industrial economy on natural ecosystems the scientific community coined
the term ecosystem-based management (EBM), which recognizes that
conventional resource management does not consider broader ecosystem
dynamics or the linkages between communities and the environment, and is
threatening biodiversity.

Central Coast First Nations have been practicing ‘ecosystem-based
management’ for thousands of y . These traditional resourc
management and enhancement practices contributed to the sustainability o
some of the richest cultures and societies on the planet. The principles and
practice of what western scientists and resource planners now call EBM ar

integral to the resource management direction in our Plan. First Natior
principles fundamental to EBM include:
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Y=
Respect - Precautionary / Inclusive and Participatory

The need for respect in interacting with the natural world and other humans is described in
numerous First Natiofioral histories. It encompasses the maintenance and restoration of ecological
integrity, stewardship of resources:and places, being inclusive and participatory, and applying the

precautiofary principle to ensure that degisions today are not detrimental to future gener

Balance - mregrated & Sustainable over the Long“térm

Balande ensures theintergenerational equity (fairn

hrough time. Balance encomp

Intergeneratio:

Within Central Coast First Nations” communities, ‘listening to your elders’ speaks to intergenerational
transfer of knowledge. Adaptive management is a modern term that expresses the Similar concept

that de hould be based on learning from past experience. Intergenerational knowledge and

within and between clai
reciprocity speaks to s
First Na s cultu
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Key Policy Statements

While our Plan is comprehensive and we expect to work with a number of parties to realize its
implementation, there are a number of specific issues that are a priority to the Central Coast First
Nations. We expect to work with government, our neighbouring communities and industry to address
these issues as soon as possible.

Co-jurisdiction / Shared decision-making

Central Coast First Nations maintain rights and title over our entire territories. In the past,
consultation about resource harvesting and devel in our territories has been i

and for the most part inadequate. Moving forward, we believe decisions about the activities in our
territories must be made in conjunction with the Central Coast First Nations, on a co-jurisdiction
basis. As with the Provincial and Federal gove resource ion and devel in our
territories must require the approval of our Nations.

Government revenue sharing

In order for the Central Coast First Nations to reach our authority, resource management, and
economic goals we will need to significantly increase our institutional, human and capital capacity. In
particular, we require a stable source of capital to manage our territories. Currently, the Federal and
Provincial governments receive significant resource revenues and taxes from the resource wealth in
our territories. We want a share of that wealth and will work with both levels of government to realize
revenue sharing agreements.

Stock restoration and rehabilitation

The health of many of the fish stocks in our territories are a pressing concern to the Central Coast
First Nations. We maintain that immediate actions through improved management, increased
funding for enhancement and spatial planning must occur to return stock numbers to sustainable
levels. This work needs to start now and the Central Coast First Nations are eager to work with
government and stakeholders to this end.

Page 9 | Executive Summary

Key Policy Statements

Priority access to FSC

Harvest of resources from our territories is an important part of the contemporary and ongoing
activities of the Central Coast First Nations, providing resources for food, medicine, fuels, building
materials, and ceremonial and spiritual uses. However, we are finding it increasingly difficult to access
fish for food, social and ceremonial purposes. Our people have to go further and stay out for longer
periods to feed their families. We believe that areas must be set aside for the exclusive use of local
people. By doing this, we will ensure priority access for local people, while at the same time creating
refuge from industrial activity and intensive commercial and recreational fishing for marine species.

Monitoring and enforcement

Policy and regulation will only lead to sustainable practices with sufficient monitoring and
enforcement. The government’s current approach to monitoring activities in our territories is woefully
i i of our Plan requires that the Central Coast First Nations are
able to directly enforce our plans, laws, policies and guidelines.

Territorial-based economic development

We have stood witness to resources leaving our territories in record numbers with no benefit to our
Nations or communities. In commerecial fisheries alone, catch value from our territories was over

$18 million in 2007. Ecosystem-based management requires that social and economic well-being is
achieved at alocal level. Policy changes must occur to ensure that industry development and resource
extraction in our territories benefits local ities. A key of this is the P of
impact-benefit agreements between First Nations and businesses operating in our territories.

Bottom trawling

The unselective and destructive nature of bottom trawling is inconsistent with our beliefs and EBM.
Bottom trawling should be prohibited throughout the Central Coast.
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Climate Change
=

- -

Climate change has the potential to have significant negative impacts on our marine
territories through rising ocean levels, ocean acidification, increasing ocean temper:
tures, shifting weather patterns, and spreading of exotic species. These impacts will af-
fect our community, economy, and the health of our ecosystems. While we cannot solve
the climate change issue within the confines of our marine plan we have taken two
types of actions to try to reduce the impacts on our environment:

We live here. We drink the water, we breathe
the air, we eat the fish, we eat the crabs. Who
better knows about the area than those who
grew up on the water?

- Alex Chartrand
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« Increasing resiliency of species and ecosystems. A larger genetic p
and healthier species populations and e tems will better enable species to
respond to a changing climate. We plan to increase the resiliency pecies and
tems through spatial planning, reduced harvesting and mi

on the environment and climate. In most cases, we present mitigation strategi

that we believe will allow industry and a healthy environment to co-exist in our
territories. In other case: off-shore oil gas, we believe the er mental
and climate impacts are too great to justify development.

Our Plan reflects our goals for our economy, our communities, our environment and

the climate
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Monitoring and Enforcement

As with all poli and management decisions, the s of our Plan depend on i
implementation. While the Heiltsuk, Kitasoo/Xai'Xais, Nuxalk and Wuikinuxv have alw:
maintained that we have sovereign right to rule our territories, other levels of gover:

do not recognize this right. This lack of recognition affects all Central Coast First Nations’
management and is a considerable barrier to effective management of our territorial
resources

Monitoring and enforcement of resource use in Central Coast First Nations’ territories
requires staff, training, agreed upon authority, transportation, facilities, equipment and

ly pr ble to have Central personnel in monitoring and enforcement
positions, as they bring cultural and local knowledge to the positions, have more credibility

with the community, and are likely to have lower turnover rates.

ul implementation of our Plan requires that the Central Coast First Nations are
tly enforce our plans, laws, policies and guidelines. Such an arrangement
uire a tripartite enforcement netw ablished through a memorandum of

understanding between our Nations and various government enforcement agencies.
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Successful implementation
of our Plan requires that the
Central Coast First Nations
are able to directly enforce
our plans, laws, policies
and guidelines.
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Marine Resource Management

Land and coastal tenures

The provincial tenuring system permits the use of Crown land an
for various industrial activities including: mining, forestry, aquae
tourism operations, and energy development. In 2009, The Coastal
First Nations signed a ground-breaking agreement with the
Provincial government. This Reconciliation Protocol

introduces a more collaborative, coordinated and efficient
approach to land and resource engagement and
decision-making. The Central Coast First Nations

acknowledges that this Protocol is an important step

toward shared decision-making and look forward

to implementing a greater influence on what

happens within our territories.

‘While many tenured activities are

addressed directly in our Plan, we believe

all industries in our territories need to

mitigate their impact on our environment

through waste and pollution reduction strategies.
This requires greater Central Coast First Nations
control over the monitoring and enforcement of waste
and pollution infringements.

Off-shore oil and gas

Central Coast First Nations currently support the moratorium on
off-shore oil and gas exploration and devel This includes ition to ion and

seismic testing, off-shore oil and gas operations, as well as pipeline development, and tanker
and condensate shipping through our territories.
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Alternative energy

There are great opportunities to use wind, hydro, tides and waves to
generate electricity on the Central Coast. However, our geography also
presents some challenges. The biggest hurdles include long distances to
the transmission grid and difficulty in accessing high potential areas.

While often promoted as a green alternative to conventional energy
generation, wind, hydro, tidal and wave energy have potential for negative
social and environmental impacts. Despite the potential impacts, Central
Coast First Nations believe that the alternative energy sector can be
developed and managed in a ble manner, which maintains the
natural environment for future generations.

Any alternative energy developments in our territories must be
accompanied with an Impact-Benefit Agreement with the Nation, which
ensures sustainable development and of the project and a

fair return to our people in the form of revenue sharing and employment.

Aquaculture

The Central Coast First Nations have practiced forms of aquaculture for
thousands of years, including shellfish gardens that were owned and
managed by families, and salmon habitat management and enhancement
practices that were the property of extended family groups.

The Central Coast First Nations are very receptive to shellfish and
aquatic plant aquaculture development. We believe it offers a sustainable
economic development opportunity that aligns with our goals for a
conservation-based economy for our territorie:
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Salmon

The relationship between salmon and Central Coast First Nations cannot be overstated. For over
11,000 years our culture, social structures, and economy have been based on the abundance of salmon
in our territories.

Today, salmon are no less important to our people. Yet, we have stood witness to greed and poor
management for 150 years. The result is a fishery in crisis. Salmon runs are at historical lows,
commercial fishermen cannot make enough in a single year to pay their expenses, the commercial
recreational fishery has been forced to focus on other species, and we cannot get enough salmon to
meet our FSC needs. We believe we need to return management of the salmon fishery to our people.
We successfully managed the salmon for over 11,000 years, and given the opportunity we could do so
again.

Sustainable salmon fisheries will require equitable international treaties on salmon rights, more
precise and timely monitoring of stocks in our territories, a decreased commercial and recreational
fishing effort, and improved ent and habitat rehabilitation efforts.

The relationship between
salmon and Central Coast First
Nations cannot be overstated.

Commercial fisheries

The commercial fishing industry has defined the coast since the 1870s. In the Central Coast alone,

the projected 2007 landed commercial catch value was estimated at $18 million. However, many
commercial species are in decline and through buy-back programs and consolidation of licences
commercial fishing is playing a smaller role in our local economy. In fact, there has been a 17% decline
in industry employment since 1996 — the local impact is significantly greater.

Co-jurisdiction agreements with DFO will be negotiated to ensure that the Central Coast First Nations
have equal jurisdiction and authority over the management of fishery resources in our territories.
There are a number of immediate actions that should be taken to improve the sustainability of
commercial fisheries in our territories. Through revenue sharing agreements with government and
resource users our Nations will undertake studies to determine the effectiveness of current and

proposed regimes at sustaining populations of

important species.

Commercial fisheries management must respond to the need for more sustainable practices,
improved access to marine resources for First Nations’ food, social and ceremonial purposes, and

improved i forlocal coastal ities. Our Plan provides a series of strategies
for meeting these objectives.
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Eulachon

Prior to European contact a vast network of trails used by generations of First Nations existed
throughout BC, “this trail system was the life blood of the native culture and economy”. The grease
trade from the coast to the interior was so important that the trails connecting the communities were
Kknown as “grease trails.”

The drastic decline of the Central Coast eulachon populations in the 1990s occurred during the most
significant shrimp trawl activity in Queen Charlotte Sound. The impact of the by-catch was amplified
as it occurred in the offshore areas inhabited by Central Coast eulachon, which is one of the smaller
eulachon populations.

Management practices for fisheries and industries that impact eulachon populations must adopt
the precautionary principle and limit all possible impacts on eulachon numbers. Of paramount
importance is the establishment of a moratorium on all shrimp and drag trawl fisheries on the Central
Coast.

Recreation and tourism

The Central Coast First Nations are open to capturing the range of economic, social and
environmental benefits that can be realized through strategic and planned participation in the
tourism sector.

The obvious benefits of tourism in the region must be balanced with the associated negative social,
cultural and environmental impacts. For example, the increase in marine and kayak touring and
associated moorage and camping has resulted in conflicts in areas used by our people as food
gathering camps, clam harvesting areas and seaweed grounds. Sound management that minimizes
impacts on wildlife and natural areas, and respects First Nations’ rights and cultural practices will
lead to a vibrant and sustainable tourism industry on the Central Coast.
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Shipping and transportation

Numerous industrial marine development proposals are being pursued within the Pacific North Coast
Integrated Management Area of British Columbia. Several new terminal and marine transportation
projects for North Coast ports in Prince Rupert, Kitimat and Stewart are at various levels of
development. Of particular concern is that several of these projects include the marine transport of
hydrocarbons.

While all of the ports in the Central Coast are small ‘remote ports’ and none of the new developments
are proposed in our territories they will significantly increase the amount of marine traffic in the
area, thereby potentially increasing the frequency and severity of accidents and associated spills. At
the same time, small commercial and transient vessels continue to travel our territorial waters. The
resulting release of sewage, grey water, bilge water, and garbage continue to be of serious concern to
our Nations.

Improved regulation, better monitoring and enforcement, and the ability to respond quickly and
effectively to local spills which threaten natural resources are needed to ensure these visitors do not
harm our marine resources.

Central Coast First Nation Marine Use Plan - Executive Summary | Page 20
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Commercial recreational fishery

The recreational fishery plays an important role in the social and economic life of many British
Columbians. In the past twenty years, sport fishing has become a hundred million dollar industry.
However, sport fishing also has negative environmental, social and cultural impacts, which are felt
acutely by Central Coast First Nations. These include: impact on cultural resources, few local benefits,
pressure on small salmon runs, over fishing, catch and release mortality, and poor monitoring and
enforcement. Our Plan outlines management strategies that address the negative environmental,
social and cultural impacts of the sport fishery in our territories. The foundation of these changes
must come from protocol agreements between sport lodges and our Nations.

Food, social and ceremonial

Our people have an ancient, deep and abiding relationship to our territories. This relationship exists
on many levels: spiritual, cultural, ceremonial, and material among them. The continuing importance
of resources that are harvested from the land is an indication of the strength of our cultures and
attachment to the land.

Ensuring that our people have adequate access to marine resources for FSC purposes is of primary
importance to the Nations. Current management practices are not sufficient to uphold DFO’s
“doctrine of priority”. We believe upholding the doctrine of priority requires changing current
fisheries management practices to incorporate traditional knowledge and the wisdom of our elders,
mitigating and preventing external anthropogenic and natural impacts on fisheries resources, and
establishing Marine Conservancies, which allow for First Nations’ FSC access.
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Northern abalone

Northern abalone have always been an important component of our diet and economy. Central
Coast First Nations traditionally picked z > in the intertidal zone. Thi

always s S to support a healthy abalone population. The adve

and sub e mning of the comme: fishery in the 1 ed to a steep decline in abalone
population numbers and the protection of Northern abalone under Canada’s Species at Risk Act.

We are very alarmed by the continued decline of such a culturally importan es and believe that
a concerted effort needs to be put in place to reduce the impacts of poaching and increasing brood
stock. A trial abalone FSC tidal harvest in our territories could improve monitoring of abalone
stocks and provide our people with the opportunity to harvest abalone again, without significantly

We are very alarmed by the
continued decline of such a
culturally important species and
believe that a concerted effort
needs to be put in place to reduce
the impacts of poaching and
increasing brood stock.
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Economic Development

Unemployment on the Central Coast is significantly higher than the National average. Jobs in the
marine sector, once the dominant employer in our communities, are almost non-existent. ¥et, over
70% of our people believe that a priority should be placed on marine-based economic development.

objectives and strategies for economic development aim to once again make marine

foundation of the Central nomy, while taking into consideration the carrying

In areas where our people have strong historical links to an economic activity
ort fishing, seafood ng, shellfish aquaculture, and touri
d operators within the indu
shipping, transportation and alternative energy, we seek to partner with experienced companies in a
manner that benefits our Nations and the developer.

and increase the potenual for l:onﬂ.lcts.As concerns a.re.raxsed' about cumulative -
impacts and overlapping areas of incompatible uses, recognition is growing that the
current sector-by-sector approach to marine resource managen;ent is not working.

A more integrated and comprehensive approach is needed to effectively manage all
activities and uses in a way that ensures ecosystem health and the well-being of coastal
communities.

Marine spatial planning is the modern term for describing a place-based approach to
management that mirrors our traditional management systems. First Nation family
and clan relationships hold strong connections to place, and specific locations had
primary purposes like seaweed picking or salmon fishing. This traditional way offers
new solutions to achieving sustainable management of our marine environment b,
providing a means to implement ecosystem-based management and decision-making.

Our marine plan balances our
culture, economy, and ecosystems, to
ensure a future for our grandchildren.
- Charlie Mason
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Building Capacity

r for our Nations to be able to reach our authority, resource management, and econom
we will need to significantly increase our institutional, human dnd\
wewill need to create institutions rn T e use in our te; pital to empl
‘management staff and to fund management a research activities, and educational opportunities
to ready community members for employment opportunities in marine-related positions from

governance and management to deck hands and Guardian Watchmen.

We will work collaboratively with government, industry, ENGOs, and other interested partners to
improve our capacity to achieve the goals outlined in our Plan.

In order to restore and maintain
our ecosystems, cultures, and
human well-being we need to

cooperate and respect one another.

- Ross Wilson
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Goal of the Central Coast First Nations’ Marine
Spatial Plan:

A marine environment where the ecological integrity of important habitats is restored or maintained,
where access to and protection of cultural and FSC resources for the Central Coast First Nations is

| ensured, and where a sustainable economy, which benefits local people, is created.

Central Coast First Nations have designed 5 marine zone types and 2 sub-areas to facilitate
sustainable resource use in our territories.

. Marine Sanctuary Zone protects the most sensitive habitats from all extractive human
impacts. They may allow for limited impact scientific research and First Nations’ FSC
use.

[

Marine Conservancy Zone ensures that the natural integrity and values of an area are
protected with the overall goal of enhancing biodiversity, while still providing access to
marine resources for local food and FSC purposes as well as non-extractive tourism use.

w

. Habitat Management Zone provides protection for sensitive habitats, while allowing for
commercial, recreational and First Nation uses that have limited negative impacts on
sensitive ecological features.

>

Aquaculture Management Areas ensure that high opportunity areas for aquaculture are
available as the industry expands in the Central Coast.

. Transportation Corridors provide for the safe and efficient movement of marine vessels,

@

while protecting important species and sensitive habitats from the anthropogenic effects
of shipping.

o

Alternative Energy Areas ensure that high opportunity areas for wind, tidal and wave
energy are available as the industry expands on the Central Coast.

. Integrated Management Zone provides space for all reasonable marine uses.

N
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Future Challenges/Implementation

Central Coast First Nations take responsibility for and an int » est in all resources in. our territories. Ev ery thl‘n g ) d o h ere l‘ s not ab out us. It i 'S ab out

deral and Provincial governments marine jurisdiction is a compl e. We will use
this plan to engage alllevels o government in ereating positive change in our marine territories. At our children and grand children.
the same time, we recognize that government may not be willing to address some of the issues in our
Plan. As such, we will engage the local community, industry, environmental organizations and other - Gary Housty
third parties to implement our Plan. Mechanisms for realizing plan implementation include:

Securing joint-management agreements with government to give the Central Coas

First Nations’ jurisdiction and governing authority over our marine environment and

its rest es, which enable revenue and benefit sharing, and provides for equitable First
Nations’ participation in economic development and capacity building;

Acquiring specific resource tenures and licences through government negoti:
ting programs, and market buy-back;

Developing partne i indus mental organizations and other third
parties through memorandums of understanding, and impact-benefit or joint venture
agreements;

Affirming Aboriginal rights and title to our lands and resources through treaty, litigation
and other means, as appropriate.

Contact Information

 the vast majority of the goals and objectives in this plan will be achieved through direct Name : Phone
negotiation with Provincial and Federal Governments, and stakeholders. This will require the same
spirit of cooperation and mutual respect that occurred during the land use planning negotiations. Ross Wilson Central Gosst First Nation Governance)Commilize e ssantative NN 2608572302
It will also require an open-mind and willingness to move toward a more sustainable and equitable

future for our marine territories and people. Julie Carpenter Heiltsuk Marine Use Planning Coordinator 250-957-2302

Andrew Johnson  Wuikinuxv Marine Use Planning Coordinator 1-866-881-0355

Front and back cover photo copyright Ian MeAllister. pacificwild.org
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SCHEDULE 31

Case Name:
Gitxaala Nation v. Canada

Between
Gitxaala Nation, Gitga'At First Nation, Haisla Nation, The
Council of the Haida Nation, and Peter Lantin suing on his own
behalf and on, behalf of all citizens of the Haida Nation,
Kitasoo Xai'Xais Band Council on behalf of all members of the
Kitasoo Xai'Xais Nation and Heiltsuk Tribal Council on behalf
of all, members of the Heiltsuk Nation, Martin Louie, on his
own behalf, and on behalf of Nadleh Whut'en and on, behalf of
the Nadleh Whut'en Band Fred Sam, on his, own behalf, on
behalf of all Nak'azdli Whut'en, and on, behalf of the
Nak'azdli Band Unifor, For ics, Advocacy A iation,
Living Oceans Society, Raincoast Conservation Foundation,
Federation of British Columbia Naturalists, carrying on
business as BC Nature, Applicants and Appellants, and
Her Majesty the Queen, Attorney General of Canada, Minister of
the Environment, Northern Gateway Pipelines Inc., Northern
Gateway Pipelines Limited Partnership, and National Energy
Board, Respondents, and
The Attorney General of British Columbia, Amnesty
International and the Canadian Association of Petroleum
Producers, Interveners

[2016] F.C.J. No. 705
[2016] A.C.F. no 705
2016 FCA 187
1 CELR. (4th) 183
269 AC.W.S. (3d) 85
2016 CarswellNat 2576

2016 CarswellNat 2577
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485 N.R.258
Dockets A-437-14 (lead file), A-56-14, A-59-14, A-63-14,
A-64-14; A-67-14, A-430-14, A-440-14, A-442-14, A-443-14,
A-445-14, A-446-14, A-447-14, A-448-14, A-514-14, A-517-14,

A-520-14, A-522-14

Federal Court of Appeal
Vancouver, British Columbia

Dawson, Stratas and Ryer JJ.A.

Heard: October 1-2 and October 5-8,2015.
Judgment: June 23, 2016.

(364 paras.)

Aboriginal law -- Aboriginal status and rights -- Duties of the Crown -- Fair dealing and

r iliation -- C ion and lation -- Application for judicial review of Order in
Council and certificates of approval for Northern Gateway pipeline project allowed -- Order and
Certificates quashed -- Governor in Council made reasonable order based on report of Joint
Review Panel following multi-year review process, giving due consideration to economic,
environmental, cultural factors - However, Canada failed to fulfil duty to consult with First
Nations peoples in course of review process -- First Nations not provided with adequate time to
contribute and denied information about strength of title claims as they impacted depth of
consultation required — Concerns raised by First Nations remained unaddressed at time of Order.

Envi) L law -- Envil ! -- Canadian Environmental Assessment Act --
Decisions of Governor in Council - Public consultation and participation -- Aboriginal issues --
Application for judicial review of Order in Council and certificates of approval for Northern
Gateway pipeline project allowed -- Order and Certificates quashed -- Governor in Council made
reasonable orders based on report of Joint Review Panel following multi-year review process,
giving due consideration to ic, envil , cultural factors -- However, Canada failed to
fulfil duty to consult with First Nations peoples in course of review process -- First Nations not
provided with adequate time to contribute and denied information about strength of title claims as
they impacted depth of consultation required -- Concerns raised by First Nations remained
unaddressed at time of Order -- Canadian Environmental Assessment Act, ss. 2, 5, 19, 29, 30, 31,
53.

Natural resources law -- Oil and gas -- Conservation and licensing -- Federal regulation --
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National Energy Board -- Envi impact - ! -- Pipelines -

Inter-provincial -- Application for judicial review of Order in Council and certificates of approval
for Northern Gateway pipeline project allowed -- Order and Certificates quashed -- Governor in
Council made reasonable order based on report of Joint Panel following multi-year review process,
giving due consideration to ic, envir 1, cultural factors -- However, Canada failed 1o
Sfulfil duty to consult with First Nations peoples in course of review process -- First Nations not
provided with adequate time to contribute and denied information about strength of title claims as
they impacted depth of consultation required - Concerns raised by First Nations remained
unaddressed at time of Order -- National Energy Board Act, ss. 2, 52, 53, 54.

Applications by several First Nations and environmental advocacy groups and Unifor for judicial
review of an Order in Council, requiring the National Energy Board (Board) to issue Certificates of
Public Convenience and Necessity concerning the Northern Gateway pipeline project, and for
Jjudicial review of a report issued by a Joint Review Panel (Panel) that was considered by the
Governor in Council in making the Order. The applicants also appealed from the Certificates. The
project consisted of two 1,178 kilometer pipelines and associated facilities, intended to transport oil
from Alberta to BC for loading onto tankers for export, and to transport condensate from tankers in
BC to Alberta for distribution to Alberta markets. The project, if approved, could operate for 50
years or more. Northern Gateway had the support of 60 per cent of the Aboriginal communities
along the pipelines' right of way. The remaining communities' members were among the applicants.
Northern Gateway submitted a preliminary information package on the project to the Board and the
Canadian Environmental Assessment Agency in 2005. In 2006, the project was referred to a Review
Panel. Aboriginal groups were part of the review process, which included a review phase, a
pre-hearing phase, a hearing phase, a post-report phase and a regulatory/permitting phase. Near the
end of 2009, an agreement was signed by the Board and Canadian authorities regarding the process.
The formal approval process commenced in 2010. Public input was sought and hearings were
arranged at three locations. Between September 2012 and June 2013, the Panel conducted final
hearings. The Panel ultimately found that the project was in the public interest, recommending that
approval Certificates be issued subject to 209 conditions requiring plans, studies and assessments to
be considered and assessed by the Board. The Panel recommended that the Governor in Council
conclude that the adverse environmental effects from the project would not be significant, and that
significant adverse effects that certain caribou and bear populations would experience were
Jjustified. The Governor in Council accepted the Panel's findings and issued the Certificates, noting
that the project would diversify Canada's energy export markets and would contribute to Canada's
long-term economic prosperity.

HELD: Application allowed. The Order and the Certificates issued thereunder were quashed. While
the Order was acceptable and defensible on the facts and the law and was reasonable, the Governor
in Council could not make it because Canada failed to fulfil its duty to consult with the First
Nations peoples. Canada exercised good faith and designed a good framework to fulfil its duty to
consult, but failed in executing that framework. The Governor in Council gave due consideration to
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the recommendations it received and engaged in a proper balancing of economic, cultural,
environmental and other factors in making its decision. However, the review process involved
multiple failures on the part of the Canadian authorities to engage, dialogue and grapple with
concerns expressed in good faith by all of the applicant/appellant First Nations. This phase was
hurried along with no good reason. No answers were given when First Nations raised questions. The
Panel did not amend its final report to address the concerns expressed in the fourth phase of the
process. Information should have been freely exchanged about Canada's views on the strength of the
First Nations' claims to Aboriginal rights and title, as this was crucial in determining the depth of
consultation that was required. It was unclear from the Order whether the Governor in Council was
satisfied that Canada had met the duty to consult.

Statutes, Regulations and Rules Cited:
Canada Evidence Act,R.S.C. 1985, ¢c.C-5,5.39

Canadian Environmental Assessment Act, 2012, S.C.2012,c. 19,s.2,s.5,s.5(1),s.5(2),s.19,s.
29,5.29(1),5.29(3), 5. 30,5. 30(1), 5. 30(2), 5. 31, 5. 31(1)(a), 5. 31(5), 5. 53, 5. 53(1), 5. 53(2)

Canadian Environmental Assessment Act, 1992, s. 37

Constitution Act, 1982, s.35(1)

Constitution Act, 1867,s.9,s.10,s. 13

Federal Courts Rules, S.0.R./98-106, Rule 81

Interpretation Act,R.S.C. 1985, c.1-21,5.31(2)

Jobs, Growth and Long-Term Prosperity Act, S.C.2012,¢. 19,

National Energy Board Act,R.S.C. 1985,¢.N-7,5.2,s.33,5.40,5.52,s. 52(1), 5. 52(2), 5. 52(3),
s.52(4),5.52(10),5.52(11),5.53,5. 53(1),5. 53(2), 5. 54, 5. 54(1), 5. 54(1) (a), 5. 54(2). 5. 54(3), s.
54(5),5.75,5.77,5.84,5.87,5. 103

Counsel:

Robert J.M. Janes, Elin R.S. Sigurdson, Virginia V. Mathers, Christopher J. Evans, for the
Applicant/Appellant, Gitxaala Nation.

Michael Lee Ross, Grace A. Jackson, Benjamin Ralston, for the Applicant/Appellant, Gitga'at First
Nation.

Jennifer Griffith, Allan Donovan, Mary Anne Vallianatos, for the Applicant/Appellant, Haisla
Nation.
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Terri-Lynn Williams-Davidson, Michael Jackson, David Paterson, Elizabeth Bulbrook (Articled
Student), for the Applicants/Appellants, the Council of the Haida Nation and Peter Lantin, Suing On
His Own Behalf and On Behalf of All Citizens of the Haida Nation.

Lisa Fong, Julia Hincks, for the Applicants/Appellants, Kitasoo Xai'xais Band Council and Heiltsuk
Tribal Council.

Cheryl Sharvit, Gavin Smith, for the Applicants/Appellants, Martin Louie, On His Own Behalf
andOn Behalf of Nadleh Whut'en and On Behalf of the Nadleh Whut'en Band, Fred Sam, On His
Own Behalf andOn Behalf of All Nak'azdli Whut'en and On Behalf of the Nak'azdli Band.
Steven Shrybman, for the Applicant/Appellant, Unifor.

Barry Robinson, Karen Campbell, for the Applicants/Appellants, Forestethics Advocacy
Association, Living Oceans Society and Raincoast Conservation Foundation.

Chris D. Tollefson, Anthony Ho, for the Applicant/Appellant, Federation of B¢ Naturalists,
Carrying On Business As Bc Nature.

Jan Brongers, Ken Manning, Dayna Anderson, Liliane Bantourakis, Sarah Bird, for the
Respondents, Her Majesty the Queen, Attorney General of Canada and the Minister of the

Environment.

E. David D. Tevender, Q.C., Bernard J. Roth, Laura K. Estep, for the Respondents, Northern
Gateway Pipelines Inc. and Northern Gateway Pipelines Limited Partnership.

Andrew R. Hudson, for the Respondent, National Energy Board.
Angela Cousins, for the Intervener, Attorney General of British Columbia.
Colleen Bauman, Justin Safayeni, for the Intervener, Amnesty International.

Lewis L. Manning, Keith B. Bergner, Toby Kruger, for the Intervener, Canadian Association of
Petroleum Producers.

Reasons for judgment were delivered by Dawson and Stratas JJ.A. Dissenting and separate
reasons were delivered by Ryer J.A.

1 DAWSON and STRATAS JJ.A.:-- Before the Court are nine applications for judicial review
of Order in Council P.C. 2014-809. That Order required the National Energy Board to issue two
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Certificates of Public Convenience and Necessity, on certain conditions, concerning the Northern
Gateway Project. That Project, proposed by Northern Gateway Pipelines Inc. and Northern Gateway
Pipelines Limited Partnership, consists of two pipelines transporting oil and condensate, and related
facilities.

2 Also before the Court are five applications for judicial review of a Report issued by a review
panel, known as the Joint Review Panel, acting under the Canadian Environmental Assessment Act,
2012,S.C.2012,c. 19, section 52 and the National Energy Board Act,R.S.C. 1985,c.N-7, as
amended. The Governor in Council considered the Joint Review Panel's Report when making its
Order in Council.

3 And also before the Court are four appeals of the Certificates issued by the National Energy
Board.

4 All of these p dings have been lidated. These are our reasons for judgment in the
consolidated proceedings. In conformity with the order consolidating the proceedings, the original
of these reasons will be placed in the lead file, file A-437-14, and a copy will be placed in each of
the other files.

5 Asseen above, three administrative acts -- the Order in Council, the Report and the Certificates
-- are all subject to challenge. But, as explained below, for our purposes, the Order in Council is
legally the decision under review and is the focus of our analysis.

6 Applying the principles of administrative law, we find that the Order in Council is acceptable
and defensible on the facts and the law and is reasonable. The Order in Council was within the
margin of appreciation of the Governor in Council, a margin of appreciation that, as we shall
explain, in these circumstances is broad.

7 However, the Governor in Council could not make the Order in Council unless Canada has also
fulfilled the duty to consult owed to Aboriginal peoples.

8  When considering whether that duty has been fulfilled -- i.e., the adequacy of consultation -- we
are not to insist on a standard of perfection; rather, only reasonable satisfaction is required. Bearing
in mind that standard, we conclude that Canada has not fulfilled its duty to consult. While Canada
exercised good faith and designed a good framework to fulfil its duty to consult, execution of that
framework -- in particular, one critical part of that framework known as Phase IV -- fell well short
of the mark. A summary of our reasons in support of this ion can be found at l
325-332, below.

9 Inreaching this conclusion, we rely to a large extent on facts not in dispute, including Canada's
own factual assessments and its own officials' words. Further, in reaching this conclusion, we have
not extended any existing legal principles or fashioned new ones. Our ion follows from the
application of legal principles previously settled by the Supreme Court of Canada to the undisputed
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facts of this case.
10  Thus, for the following reasons, we would quash

redetermination.
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the Order in Council and the Certificates that

were issued under them. We would remit the matter back to the Governor in Council for prompt

D. Legal proceedings [68]

Page 8

E. Reviewing the administrative decisions 74
11 For the convenience of the reader, we offer an index to these reasons: . € L - 74
following administrative law principles
A. The Project [12] O}
Introduction [74]
B. The parties [17]
(&)
Preliminary issues [82]
C. The approval process for the Project [19]
o (a) The standing of certain parties 82]
Introducti 19
troduction w1 (b) The admissibility of affidavits [88]
@ The beginning 21
3)
3) The legislative scheme in detail [92]
The process gets underway 33]
@ h . . a8 (a) The report stage: the [102]
e parties' participation in the .
approval process National Energy Board Act
requirements
)
The Report of the Joint Review Panel [50) (b) The report stage: the Canadian [108]
Environmental Assessment Act,
(6) Consultation with Aboriginal groups: (541 2012 requirements
Phase IV
" (c)  Consideration by the Governor [112]
The Order and the Certificates 1591 in Council
®) ) Characterization of the legislative [119]
Future regulatory processes 1671 scheme
Gitxaala Nation v. Canada 2016 FCA 187 | Page 07 Gitxaala Nation v. Canada 2016 FCA 187 | Page 08
Page 9 Page 10
over-delegated
®)
Standard of review [128]
(e)  Canada either failed to conduct [218]
© The Governor in Council's decision [156] or failed to share with affected
was reasonable under administrative First Nations its legal assessment
law principles of the strength of their claims to
Aboriginal rights or title
F. The duty to consult Aboriginal peoples [170] . .
(f)  The Crown consultation did not [226]
reflect the terms, spirit and
(1) intent of the Haida Agreements
Legal principles [170]
. . (g) The Joint Review Panel Report [230]
@) The standard to which Canada is to [182] X X
be held in fulfilling the duty left too many issues affecting
First Nations to be decided after
the Project was approved
3)
The consultation process [187]
(h)  The consultation process was too [230]
@) The alleged flaws in the consultation [91] generic: Canada and the Joint
process Review Panel looked at First
Nations as a whole and failed
(a)  The Governor in Council prejudged [192] © ad.d.ress adequately the
. specific concerns of
the approval of the Project i B N
particular First Nations
(b)  The framework of the consulta- [201] ) .
: <5 was unilatera (i)  After the Report of the Joint [230]
tion process was unilaterally 5 -
imposed upon the First Nations REIWIEW Panel was finalized, C.dnddd
failed to consult adequately with
First Nations about their concerns
(¢)  Inadequate funding for partici- [209] and failed to give adequate reasons
pation in the Joint Review Panel
and consultation processes
(j)  Canada did not assess or discuss [230]
title or governance rights and
(d)  The consultation process was [211] the impact on those rights
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®)
Conclusion [325]
G. Remedy [333]
H. Proposed disposition [342]
A. The Project

12 The Northern Gateway Project consists of two 1,178 kilometer pipelines and associated
facilities. One pipeline is intended to transport oil from Bruderheim, Alberta to Kitimat, British
Columbia. At Kitimat, the oil would be loaded onto tankers for delivery to export markets. The
other pipeline would carry condensate removed from tankers at Kitimat to Bruderheim, for
distribution to Alberta markets.

13 The associated facilities include both tank and marine terminals in Kitimat consisting of a
number of oil storage tanks, condensate storage tanks, tanker berths and a utility berth. Kitimat
would be a much busier place, with 190-250 tanker calls a year, some tankers up to 320,000 tons
deadweight in size.

14 If built, the Project could operate for 50 years or more.

15 Behind the Project are Northern Gateway Pipelines Limited Partnership and Northern
Gateway Pipelines Inc. For the purposes of these reasons, it is not necessary to distinguish between
the two and so the term "Northern Gateway" shall be used throughout for both or either.

16  Northern Gateway is not alone behind the Project. It has 26 Aboriginal equity partners
representing almost 60% of the Aboriginal communities along the pipelines' right-of-way,
representing 60% of the area's First Nations' population and 80% of the area's combined First
Nations and Métis population. Northern Gateway continues to discuss long term partnerships with a
number of Aboriginal groups and expects that the number of equity partners will increase.

B. The parties

17  The Project significantly affects a number of the First Nations who are parties to these
proceedings. In no particular order, these parties are as follows:

* Gitxaala Nation. Portions of the oil and condensate tanker routes for the
Project are located within the Gitxaala's asserted traditional territory. The
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Gitxaala maintain that the tanker traffic resulting from the Project would
affect its Aboriginal rights, including title and self-governance rights. Its
main community, Lach Klan, is roughly 10 kilometres from the tanker
routes. Also near the tanker routes are fifteen of its reserves, several
harvesting areas, traditional village sites, and spiritual sites.

* Haisla Nation. A portion of the pipelines, the entire Kitimat terminal and a
portion of the tanker route are within territory claimed by the Haisla upon
which they assert rights to hunt, fish, trap, gather, use timber resources and
govern. Canada accepted the Haisla's comprehensive claim for
negotiations decades ago and twenty years ago, Canada entered into a
framework agreement with the Haisla for treaty negotiations.

* Gitga'at First Nation. All ships coming or going from the Kitimat terminal
must pass through the Gitga'at's asserted territory. They have fourteen
reserves along the proposed shipping route; indeed, the route is just two
kilometres from the main Gitga'at community at Hartley Bay, British
Columbia.

* Kitasoo Xai'Xais Band Council. This party is the body that governs the
Kitasoo Xai'Xais Nation, a band of Aboriginal peoples comprised of the
Tsimshian Kitasoo people and Heiltsuk language speaking Xai'Xais
people. Their asserted territory includes a number of coastal islands and
surrounding waters and mainland territory next to inlets and fjords.
Tankers will cross their territory.

* Heiltsuk Tribal Council. This party governs the Heiltsuk Nation. The
Heiltsuk Nation is a band of Aboriginal peoples amalgamated from five
tribal groups located on the central coast of British Columbia. They assert
a claim to 16,658 square kilometres of land and nearshore and offshore
waters on the central coast of British Columbia. Their main community is
Bella Bella, on Campbell Island. Tankers approaching Kitimat from the
southern approach will travel through the Heiltsuk's asserted territory.

* Nadleh Whut'en and Nak'azdli Whut'en. They are part of the Yinka Dene
or Dakelh people. Yinka Dene means "people of the earth" or "people for
the land." Dakelh means "travellers on water." They have a governance
system founded in ancestral laws, key elements of which include the
affiliation of Dakelh people with clans that include hereditary leaders, land
and resource management territories known as "keyoh" or "keyah," and a
system of governance known as "bahlats" as an institution to govern the
keyoh/keyah and clans. The pipelines would cross approximately 50
kilometres of the Nadleh's asserted territory and cross 86 watercourses on
their land, 21 of which are fish-bearing waters. The pipelines would cross
approximately 110 kilometres of the Nak'azdli's asserted territory and cross
167 watercourses on their land, 60 of which are fish-bearing waters. A
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pumping station would also be located on the Nak'azdli's asserted territory.
The Nadleh and the Nak'azdli are members of the Carrier Sekani Tribal
Council, whose comprehensive claim has been accepted by Canada for
negotiation.

* Haida Nation. The Haida Nation is the Indigenous Peoples of Haida
Gwaii. Haida Gwaii means "islands of the people," and is an archipelago of
more than 150 islands, extending roughly 250 kilometres, with roughly
4,700 kilometres of shoreline. No place is further than 20 kilometres from
the sea. All proposed tanker routes go through or are next to the marine
portion of the territory asserted by the Haida. In the southern portion of
Haida Gwaii is Gwaii Haanas, a Haida protected area and national park
reserve that contains a UNESCO World Heritage Site called "sGan gwaay"
or "nansdins." Northern Gateway identified nine ecosections and twelve
oceanographic areas of significance for the Project and a number of these
surround Haida Gwaii.

18  Other parties before the Court claim a strong interest in the Project:

*  ForestEthics Advocacy Association. This non-profit environmental
protection society has a long history of advocating for changes in the
extraction of natural resources, protecting endangered forests and wild
places, educating and informing the public and working with governments
and others in pursuit of these objectives.

* Living Oceans Society. This non-profit society advances science-based
policy recommendations to achieve the conservation of oceans and the
communities that depend upon them. It has been involved in researching
and proposing policy for oil and gas development as it affects the marine
environment.

* Raincoast Conservation Foundation. This is a group of conservationists
and scientists dedicated to protecting the lands, waters and wildlife of
coastal British Columbia through peer-reviewed science and grassroots
advocacy and the use of a full-time university lab, a research station and a
research vessel.

* B.C. Nature. This is a federation of naturalists and naturalist clubs
representing more than 5,000 people. It wishes to maintain the integrity of
British Columbia's ecosystems and rich biodiversity. To this end, it
engages in public cation and i a sci based program that
identifies, conserves and monitors a network of habitats for bird
populations.

* Unifor. This is a labour union that represents many energy and fisheries
workers in Canada. The energy workers it represents are employed in oil
and gas exploration, transportation, refining and conservation in
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petrochemical and plastics industries. A number of its members work in
production and refining facilities in Alberta and British Columbia that are
to be served by the Project. The fisheries workers are located across
Canada. On the west coast, Unifor represents commercial fishers and fish
plant workers who rely on healthy fish stocks and fish habitats.

C. The approval process for the Project
(1)  Introduction

19  The challenges associated with the approval process for the Project were immense. Massive in
size and affecting so many diverse groups and geographic habitats in so many different ways, the
Project had to be assessed in a sensitive, structured, efficient, yet inclusive manner.

20 By and large -- with the exception of certain aspects of Canada's execution of the duty to
consult, to which we return later in these reasons -- the assessment and approval process was set up
well and operated well. Given the challenges, this was no small achievement.

(2)  The beginning

21 Inlate 2005, Northern Gateway Pipeline submitted a preliminary information package to the
National Energy Board and the Canadian Environmental Assessment Agency.

22 Inearly 2006, the Board, after consulting with various federal authorities, recommended that
the Minister of the Environment refer the Project to a review panel. In the autumn, the Minister of
the Environment referred the Project to a review panel to be conducted jointly under the National
Energy Board Act and the Canadian Environmental Assessment Act. That review panel was known
as the Joint Review Panel because it had two tasks. First, it was to prepare a report under section 52
of the National Energy Board Act for the consideration of the Governor in Council. Second, owing
to the fact that the Project was a "designated project" within the meaning of section 2 of the
Canadian Environmental Assessment Act, the Joint Review Panel was to conduct an environmental
assessment of the Project and provide recommendations to the Governor in Council under section

30 of the Canadian Environmental Assessment Act.

23 The terms of reference for the Joint Review Panel needed to be settled. Those terms of
reference were to appear in an agreement between the National Energy Board and the Minister of
the Environment. In September 2006, the Canadian Environmental Assessment Agency released a
draft of that agreement for comment. This was an opportunity for the public and, specifically,
Aboriginal groups, to provide their views.

24  The review process was paused in late 2006 at the request of Northern Gateway which wanted
time to complete various commercially necessary tasks. Those tasks were completed by mid-2008
when Northern Gateway requested the review process resume. In particular, it requested that the
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draft agreement setting the terms for the Joint Review Panel be finalized.

25  Throughout this time, Aboriginal groups continued to have an opportunity to comment on the
draft agreement. And in late 2008-early 2009, the Canadian Environmental Assessment Agency
specifically contacted Aboriginal groups to advise them about the Project and to inform them of
opportunities to participate in proceedings before the Joint Review Panel and the related process of
consultation with the Crown. Much more on this will be discussed below.

26 In February 2009, the Agency released the Government of Canada's framework for consulting
with Aboriginal groups regarding the Project. This framework, found in a document entitled
Approach to Crown Consultation for the Northern Gateway Project, outlined a comprehensive five
phase consultation process:

* Phase I: Preliminary Phase. During this Phase, there would be
consultation on the draft Joint Review Panel agreement and information
would be provided to Aboriginal Groups on the mandates of the National
Energy Board and the Canadian Environmental Agency and the Joint
Review Panel process.

*  Phase II: Pre-hearing Phase. Information would be given to Aboriginal
groups concerning the Joint Review Panel process and groups would be
encouraged to participate in the process.

* Phase III: The Hearing Phase. During this time, the Joint Review Panel
would hold its hearings. Aboriginal groups would be encouraged to
participate and to provide information to help the Joint Review Panel in its
process and deliberations. During this phase, the Crown was to participate
and to facilitate the process by providing expert scientific and regulatory
advice.

* Phase 1V: The Post-Report Phase. Following the release of the Report of
the Joint Review Panel, the Crown was to engage in consultation
concerning the Report and on any project-related concerns that were
outside of the Joint Review Panel's mandate. For this purpose, the
Canadian Environmental Assessment Agency was to be the contact point.
This was to take place before the Governor in Council's decision whether
certificates for the Project should be issued under section 54 of the
National Energy Board Act.

* Phase V: The Regulatory/Permitting Phase. During this phase, further
consultation was contemplated concerning permits and authorizations to be
granted for the Project, if approved.

27  In February 2009, the Canadian Environmental Assessment Agency also released a new draft
Joint Review Panel agreement, amended to respond to concerns raised during the initial comment
period. A public comment period regarding the new draft agreement followed. Although the public
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comment period closed in mid-April 2009, submissions and comments from Aboriginal groups
continued to be accepted until August 2009. During this time, the Crown offered to meet with
Aboriginal groups to discuss the draft Joint Review Panel agreement and how consultation with
them would be carried out. In particular, the Gitga'at, the Gitxaala and the Haisla met with the
Crown.

28  Near the end of 2009, the mandate of the Joint Review Panel and the process for the
assessment of the Project began to be finalized. The National Energy Board and all federal
"responsible authorities" within the meaning of the Canadian Environment Assessment Act signed
an agreement entitled Project Agreement for the Northern Gateway Pipelines Project in Alberta and
British Columbia. The Canadian Environmental Assessment Agency issued a document entitled
Scope of the Factors - Northern Gateway Pipeline Project, Guidance for the assessment of the
environmental effects of the Northern Gateway Project. Finally, the Agency issued letters to certain
Aboriginal groups providing all of these documents and a table setting out the consideration given
to comments made by Aboriginal groups.

29  Shortly afterward, the Canadian Environmental Assessment Agency and the National Energy
Board issued the Agreement Between the National Energy Board and the Minister of the
Environment concerning the Joint Review of the Northern Gateway Pipeline Project. In this
agreement, Canada committed to a "whole of government" approach to Aboriginal engagement and
consultation, including reliance, to the extent possible, on the consultation efforts of Northern
Gateway and the Joint Review Panel.

30  Also appended to this agreement as an appendix were the terms of reference for the Joint
Review Panel. These terms of reference included process requirements for the Joint Review Panel
to follow during its review of the Project. And in January 2010, in accordance with that agreement,
the Minister of the Environment and the Chair of the National Energy Board appointed three
persons to serve on the Joint Review Panel.

31 The National Energy Board also established a Joint Review Panel Secretariat working in
concert with the Canadian Environmental Assessment Agency to provide support to the Joint
Review Panel.

32 The Canadian Environmental Assessment Agency acted as Canada's "Crown Consultation
Coordinator" for the Project.

(3)  The process gets underway
33 With these preliminary matters completed, the approval process formally began.
34 In May 2010, Northern Gateway filed an application requesting certificates from the National

Energy Board for the Project, an order under Part IV of the National Energy Board Act approving
the toll principles for service on the pipelines and such further relief as required.
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35 InJuly 2010, the Joint Review Panel issued its first procedural direction. It sought comment
from the public, including Aboriginal groups, concerning a draft list of issues, the information that
Northern Gateway should be required to file over and above that submitted with its application, and
locations for the Joint Review Panel's oral hearings. To this end, the Joint Review Panel received
written comments and received oral comments at hearings held at three locations.

36 The Joint Review Panel considered what it had heard and decided certain things. It required
Northern Gateway to file additional information to address certain issues specific to the Project and
certain risks posed by the Project. The Joint Review Panel stated that this information had to be
provided before it could issue a hearing order. It also revised the list of issues and commented on
the locations for its hearings.

37  Staff for the Joint Review Panel conducted public information sessions between 2010 and July
2011 and online workshops from November 2011 to April 2013. By March 31,2011, Northern
Gateway submitted additional information in response to the Joint Review Panel's decision.

38 InMay 2011, the Joint Review Panel issued a hearing order. In that order, it described the
procedures to be followed in the joint review process and gave notice that the hearings would start
on January 10, 2012.

39 Around the same time, the Crown consulted with representatives of some of the Aboriginal
groups who are appli in these proceedings, including the Gitga'at, the Gitxaala, the
Haida, the Haisla and the Heiltsuk. Also in 2011, a number of Aboriginal groups, including most of
the Aboriginal groups who are parties to these proceedings, and a number of public interest groups
registered to intervene in the proceedings before the Joint Review Panel.

40 A number of government agencies -- Natural Resources Canada, Aboriginal Affairs and
Northern Development Canada, Fisheries and Oceans Canada, the Canadian Coast Guard, Transport
Canada, and Environment Canada -- also registered as government participants in the proceedings.
All interveners and government agencies had to file written evidence with the Joint Review Panel
by one week before the start date for the hearings.

41 Through its Participant Funding Program, the Canadian Environmental Assessment Agency
provided funding to certain public and Aboriginal groups to facilitate their participation in the Joint
Review Panel process and Crown consultation activities.

42 As scheduled, on January 10, 2012, the Joint Review Panel's hearings began. The first set of
hearings was known as the "community hearings." The Joint Review Panel travelled to many local
communities and received letters of comment and oral statements, including statements from
representatives of Aboriginal groups. At one point, the Joint Review Panel and other interveners
accompanied representatives of the Gitxaala on a boat tour of a portion of their asserted traditional
territory.
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43 Around this time, the Joint Review Panel received a report setting out a technical review of
marine aspects of the Project. Initiated in 2004 at the request of Northern Gateway, this technical
review, known as the Technical Review Process of Marine Terminal Systems and Transshipment
Sites or "TERMPOL", was conducted by a review committee chaired by Transport Canada, staffed
by representatives of other federal departments and, among other things, assisted by a technical
consultant acting on behalf of the Haisla and the Kitimat Village Council.

44 Also around this time, there were some legislative changes. Originally, the environmental
assessment was to be conducted in accordance with the Canadian Environmental Assessment Act
that was introduced in 1992, But in mid-2012, the Jobs, Growth and Long-Term Prosperity Act,
5.C.2012, c. 19 became law, repealing the 1992 version of the Canadian Environmental
Assessment Act, enacting the Canadian Environmental Assessment Act, 2012, and amending the
National Energy Board Act. The joint review process for the Project, already underway. was
continued under these amended provisions. Hereafter, in these reasons, unless otherwise noted.
references to the Canadian Environmental Assessment Act, 2012 andthe National Energy Board Act
refer to the 2012 versions of these statutes.

45 A month after those statutory amendments became law, and in accordance with those

the Minister of the and the Chair of the National Energy Board directed
that the Joint Review Panel submit its environmental assessment as part of the recommendation
report under section 52 of the National Energy Board Act no later than December 31,2013, They
also finalized amendments to some of the agreements discussed above and the terms of reference of
the Joint Review Panel.

46 Proceeding under the 2012 legislation, the Joint Review Panel had two main tasks. First, it had
to provide a report under section 52 of the National Energy Board Act. Second, in that report it was
also to include recommendations flowing from the environmental assessment conducted under
Canadian Environment Assessment Act, 2012: subsection 29(1). Overall, the report was to:

* recommend whether the requested certificates should be issued;

* outline the terms and conditions that should be attached to any certificates
issued by the Board for the Project;

* present based on the envi assessment

47 In September 2012, the Joint Review Panel conducted what it called "final hearings." This last
phase of the hearing process ended in June 2013. During this stage, the parties asked questions, filed
written argument and made oral argument.

(4)  The parties' participation in the approval process

48 Overall, the parties had ample opportunity to participate i the Joint Review Panel process and
generally availed themselves of it
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* Gitxaala Nation. The Gitxaala participated in all parts of the Joint Review
Panel process, including making information requests, submitting technical
reports, written and oral Aboriginal evidence, and attending hearings in
many localities. Overall, the Gitxaala submitted 7,400 pages of written
material, oral testimony from 27 community members and 11 expert
reports on various subjects, including Northern Gateway's risk assessment
methodology, oil spill modelling, and the fate and behaviour of spilled
diluted bitumen. Among other things, the Gitxaala expressed deep concern
about the specific effects the Project could have on asserted rights and title.

* Haisla Nation. The Haisla also participated in all parts of the Joint Review
Panel process, including submitting technical and Aboriginal evidence,
oral traditional evidence, attending hearings, and participating extensively
in the final round of submissions. During the process, the Haisla filed a
traditional use study that describes their culture, property ownership
system and laws and how the Project will interfere with their use and
occupation of their lands, water and resources. The Haisla also submitted a
historic and ethnographic report and an archaeological site summary
supporting their claim to exclusive use and occupation of their asserted
lands. The Haisla also tendered statements and oral histories from
hereditary and elected chiefs and elders outlining the Haisla's history, their
use and occupation of their asserted lands, and their efforts to protect their
lands, waters and resources for the benefit of future generations. The
Haisla also expressed their concerns about the Project.

* Kitasoo Xai'Xais Band Council. The Kitasoo submitted brief written
evidence, oral evidence at a community hearing and filed final written
argument.

* Heiltsuk Tribal Council. The Heiltsuk submitted written evidence,
answered an information request, gave oral evidence at a community
hearing, conducted some cross-examination of witnesses for Northern
Gateway and Canada, and submitted final argument.

* Nadleh Whut'en and Nak'azdli Whut'en. These parties made submissions to
the Crown regarding the draft joint review agreement and the manner in
which Canada was engaging in consultation during Phase I of the
consultation process. The Yinka Dene Alliance, of which the Nadleh and
the Nak'azdli were a part, elected not to intervene before the Joint Review
Panel, but a keyoh within the Nak'azdli Whut'en system of governance did
intervene.

* Haida Nation. The Haida participated in all parts of the Joint Review Panel
process. They made information requests, submitted written technical and
Aboriginal evidence, provided oral Aboriginal evidence, attended hearings
to question Northern Gateway witnesses, submitted a final written
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argument with comments on proposed conditions, and made oral reply
argument. They submitted a 336-page Marine Traditional Knowledge
Study describing traditional harvesting activities, both historically and
currently, locations of harvesting, and the time of year that harvesting is
undertaken for various species throughout Haida Gwaii. The Haida and
Canada collaborated on Living Marine Legacy Reports over six years
culminating in 2006. These reports, totalling 1,247 pages, provide baseline
inventories of marine plants, invertebrates, birds and mammals along the
coastline of Haida Gwaii.

*  ForesiEthics Advocacy Association, Living Oceans Society and Raincoast
Conservation Foundation (hereafter, the "Coalition"). The Coalition
participated in the Joint Review Panel process as interveners, providing
written evidence and written responses to information requests regarding
that evidence, submitting written information requests to other parties,
offering witnesses, questioning other parties' witnesses and making
submissions.

* B.C. Nature. B.C. Nature participated in the Joint Review Panel process as
a joint intervener with Nature Canada. It tendered written evidence,
provided written responses to information requests regarding that evidence,
questioned the witnesses of other parties, provided late written evidence,
offered witnesses on that evidence, filed several motions and made
submissions.

* Unifor. The predecessor unions of this national union participated in the
Joint Review Panel process as interveners. They adduced expert evidence,
exchanged information requests and responses, presented witnesses for
questioning, and offered final argument.

49  Needless to say, the involvement of Northern Gateway and Canada throughout the Joint
Review Panel process was massive. In Canada's case, as mentioned above, a number of departments
and agencies registered with the Joint Review Panel process as government participants. They filed
written evidence, information requests and responses to information requests. They also offered
witnesses for questioning on the evidence provided.

(5)  The Report of the Joint Review Panel

50  On December 19,2013, the Joint Review Panel issued a two volume report: Connections:
Report of the Joint Review Panel for the Enbridge Northern Gateway Project, vol. 1 and
Considerations: Report of the Joint Review Panel for the Enbridge Northern Gateway Project, vol.
2.

51 The Joint Review Panel found that the Project was in the public interest. It recommended that
the applied-for certificates be issued subject to 209 conditions. The conditions require a number of
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plans, studies and assessments to be considered and assessed by the National Energy Board and
other regulators in the future. The 209 conditions include requirements that Northern Gateway
provide ongoing and enduring opportunities for affected Aboriginal groups to have input into the
continuing planning, construction and operation of the Project through a variety of plans, programs
and benefits. A number of the conditions were offered by Northern Gateway during the process
Along with those 209 conditions, Northern Gateway made over 450 voluntary commitments.

52 The conditions deal with such matters as environmental management and monitoring,
emergency preparedness and response, and the delivery of economic benefits. Northern Gateway
says that these conditions represent an investment of $2 billion on its part. Aboriginal groups,
including the First Nations parties in these proceedings will continue to have opportunities to
provide input and participate in fulfilment of these conditions.

53  The Joint Review Panel also recommended that the Governor in Council conclude that:

* potential adverse environmental effects from the Project alone are not
likely to be significant;
* adverse effects of the Project, in combination with effects of past, present

and reasonably foreseeable activities or actions are likely to be significant
for certain woodland caribou herds and grizzly bear populations; and

* the significant adverse cumulative effects in relation to the caribou and
grizzly bear populations are justified in the circumstances.

(6) Consultation with Aboriginal groups: Phase IV

54 Following the release of the Report of the Joint Review Panel, the process of consultation with
Aboriginal groups entered Phase IV of the consultation framework. A detailed description of what
happened during this phase is set out below.

55 For present purposes, Phase IV began with the Crown sending letters to representatives of
Aboriginal groups in December 2013, seeking input on how the Joint Review Panel's

ions and i their concerns. Officials from the Canadian
Environmental Assessment Agency and other federal departments held meetings with
representatives from Aboriginal groups to discuss concerns. Federal representatives met with a
number of Aboriginal groups including the Gitga'at, the Gitxaala, the Haida, the Haisla, the
Heiltsuk, the Kitasoo and the Yinka Dene Alliance (which includes the Nak'azdli and the Nadleh).

56  Following these meetings and discussions, on May 22, 2014, Canada issued a report
concerning its consultation: Report on Aboriginal C ion Associated with the
Assessment.

57  Atthis point, it is perhaps appropriate to note that this is not a case where the proponent of the
Project, Northern Gateway, declined to work with Aboriginal groups. Far from it. Once the pipeline
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corridor for the Project was defined in 2005, Northern Gateway engaged with all Aboriginal groups,
both First Nations and Métis, with communities located within 80 kilometres of the Project corridor
and the marine terminal. Northern Gateway engaged with other Aboriginal groups beyond that area
to the extent that they self-identified as having an interest because the corridor crossed their
traditional territory.

58 Inall, Northern Gateway engaged with over 80 different Aboriginal Groups across various
regions of Alberta and British Columbia. It employed many methods of engagement, giving $10.8
million in capacity funding to interested Aboriginal groups. It also implemented an Aboriginal
Traditional Knowledge program, spending $5 million to fund studies in that area.

) The Order and the Certificates

59  TheGovernor in Council had before it the Report of the Joint Review Panel It also had other
material before it that was not disclosed in these proceedings. Canada asserted privilege over that
material under section 39 of the Canada Evidence Act,R.S.C. 1985, c. C-5.

60 On June 17,2014, the Governor in Council issued Order in Council P.C. 2014-809. On June
28,2014, the Order in Council was published in the Canada Gazette.

61  Balancing all of the competing considerations before it, the Governor in Council accepted "the
[Joint Review] Panel's finding that the Project, if constructed and operated in full compliance with
the conditions set out in Appendix 1 of Volume 2 of the [Joint Review Panel's] Report, is and will
be required by the present and future public convenience and necessity." It "accept[ed] the Panel's
recommendation." It added that "the Project would diversify Canada's energy export markets and
would contribute to Canada's long-term economic prosperity."

62 As for matters raised by the environmental assessment, the Governor in Council found that,
taking into account the implementation of mitigation measures, "the Project is not likely to cause
significant environmental effects" within the meaning of subsection 5(1) of the Canadian
Environmental Assessment Act, 2012. However, the Project would cause significant adverse
environmental effects to certain populations of woodland caribou and grizzly bear within the
meaning of subsection 5(2) of the Canadian Environmental Assessment Act, 2012 but these effects
were "justified in the circumstances." Exercising its authority under subsections 53(1) and 53(2) of
the Canadian Environmental Assessment Act, 2012, the Governor in Council established conditions
with which Northern Gateway must comply, which conditions were set out in Appendix 1 of
Considerations: Report of the Joint Review Panel for the Enbridge Northern Gateway Project, vol.
2.

63 In light of the foregoing, exercising its power under section 54 of the National Energy Board
Act, the Governor in Council directed the National Energy Board to issue Certificates of Public
Convenience and Necessity to Northern Gateway for the Project in accordance with the terms and
conditions set out in the Joint Review Panel's Report.
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64 On the same day, at the behest of the Governor in Council, the National Energy Board issued
a decision statement under subsection 54(1) of the National Energy Board Act. The Decision
Statement summarized what the Governor in Council had decided on the Joint Review Panel's
recommendations made as a result of the environmental assessment. The Decision Statement reads
as follows:

The Governor in Council has decided, after considering the [Joint Review
Panel's] report together with the conditions proposed in it, that the [Project] is not
likely to cause significant adverse environmental effects referred to in subsection
5(1) of [the Canadian Environmental Assessment Act ], but it is likely to cause
significant environmental effects referred to in subsection 5(2) of [the Canadian
Environmental Assessment Act | to certain populations of woodland caribou and
grizzly bear as described in the [Joint Review Panel's] report.

The Governor in Council has also decided that, pursuant to subsection 52(4) of
[the Canadian Environmental Assessment Act ], the significant adverse
environmental effects that the [Project] is likely to cause to certain populations of
woodland caribou and grizzly bear are justified in the circumstances.

The Governor in Council has established the 209 conditions set out by the [Joint
Review Panel] in its report as the conditions in relation to the environmental
effects referred to in subsections 53(1) and (2) of [the Canadian Environmental
Assessment Act Jwith which [Northern Gateway] must comply.

65 A day later, on June 18, 2014, following the direction of the Governor in Council, the National
Energy Board issued to Northern Gateway two certificates: Certificate OC-060 for the oil pipeline
and associated facilities and Certificate OC-061 for the condensate pipeline and associated facilities.

66 In July 2014, a month after the Governor in Council made its Order in Council and the Board
issued its two Certificates, as part of Phase IV of the consultation framework, the Crown wrote a
number of Aboriginal groups, including some of the parties to these proceedings, offering
explanations concerning the comments they had made and the Governor in Council's Order in
Council. To the same effect was an earlier letter written in June 2014, just before the Governor in
Council made its Order in Council approving the Project. We will consider these letters, along with
other facts concerning what took place during Phase IV, in more detail below.

(8)  Future regulatory processes

67 The issuance of the Certificates by the National Energy Board is not the final step before
construction of the Project starts. Further regulatory processes will have to be pursued. Northern
Gateway must obtain:
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Routing approval. Northern Gateway must apply for and receive approval
from the National Energy Board for the detailed route of the Project.
Owners of land and those whose interests may be adversely affected will
have an opportunity to file objections. In approving a route, the National
Energy Board must take into account all representations made to it at a
public hearing and consider the most appropriate methods of construction
and its timing. The National Energy Board has the power to attach
conditions to its approval. See generally sections 33-40 of the National
Energy Board Act.

Acquisition of land rights. Northern Gateway must acquire land rights for

the Project in Alberta and British Columbia from private landowners or

provincial Crowns by voluntary agreements, right-of-entry orders or

Governor-in-Council consent. In some instances, it must pay compensation

for acquisition of or damage to land. See generally sections 75,77, 84,

87-103 of the National Energy Board Act.

* Approval to start construction. Northern Gateway must apply for and
receive leave from the National Energy Board to start construction of the
Project. Under this process, Northern Gateway must satisfy all of the
pre-construction conditions contained in the Certificates granted by the
National Energy Board. As a practical matter, during this process, the
detailed design and operation of the Project will be refined. Out of the 209
conditions attached to the Certificates, roughly 120 involve the preparation
and filing of further information with the Board before construction can
begin. Some of the conditions require Northern Gateway to report on its
consultations with Aboriginal groups as part of its application for approval
submitted to the National Energy Board.

* Approval to start operations. Before the Project can be operated, Northern

Gateway must apply to the National Energy Board for approval. Among

other things, it must satisfy the National Energy Board that the pipelines

can be opened safely for transmission.

Other approvals under federal and provincial legislation. Northern

Gateway will also have to apply for these. The application process may

involve the need for further consultation with Aboriginal groups. Much of

this may take place under Phase V of the consultation framework.

D. Legal proceedings

68  The following notices of application for judicial review challenge the Report of the Joint
Review Panel:

* Federation of British Columbia Naturalists d.b.a. BC Nature v. Attorney
General of Canada et al. (A-59-14);
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*  ForestEthics Advocacy Association et al. v. Attorney General of Canada et
al. (A-56-14);
*  Gitxaaa Nation v. Minister of the Environment et al. (A-64-14);
*  Haisla Nation v. Canada (Minister of Environment) et al. (A-63-14) (later
amended);

* Gitga'at First Nation v. Attorney General of Canada et al. (A-67-14).

69 The following notices of application for judicial review challenge the decision of the
Governor in Council, namely Order in Council P.C. 2014-809:

* Gitxaala Nation v. Attorney General of Canada et al. (A-437-14);

* Federation of British Columbia Naturalists d.b.a. BC Nature v. Attorney
General of Canada et al. (A-443-14);

* ForestEthics Advocacy Association et al. v. Attorney General of Canada et

al. (A-440-14);
* Gitga'at First Nation v. Attorney General of Canada et al. (A-445-14);
* The Council of the Haida Nation et al. v. Attorney General of Canada et

al. (A-446-14);

*  Haisla Nation v. Attorney General of Canada et al. (A-447-14);

*  Kitasoo Xai'Xais Band Council et al. v. Her Majesty the Queen et al.
(A-448-14);

% Nadleh Whut'en Band et al. v. Attorney General of Canada et al.
(A-439-14);

* Unifor v. Attorney General of Canada et al. (A-442-14),

70 The following notices of appeal were filed against the National Energy Board's decision to
issue the Certificates (Certificate OC-060 and Certificate OC-061):

* ForestEthics Advocacy Association et al. v. Northern Gateway Pipelines et
al. (A-514-14);

* Gitxaala Nation v. Attorney General of Canada et al. (A-520-14);

* Haisla Nation v. Attorney General of Canada et al. (A-522-14);

* Unifor v. Attorney General of Canada et al. (A-517-14).

71 As ioned above, these dings were all lidated. This lidated matter was
one of the largest proceedings ever prosecuted in this Court, with approximately 250,000 documents
and multiple parties before the Court. Seven months after the proceedings were consolidated and
after several motions to resolve minor disputes, the consolidated proceedings were ready for
hearing. This Court wishes to express its appreciation to the parties for their exemplary conduct in
prosecuting the consolidated proceedings in an efficient and expeditious manner.

72 Broadly speaking, the consolidated proceedings, taken together, seek an order quashing the
administrative decisions in this case because, under administrative law principles, they are
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unreasonable or incorrect. They also seek an order quashing the Order in Council and the
Certificates because Canada has not fulfilled its duty to consult with Aboriginal peoples concerning
the Project.

73  Thus, we shall review the e following inistrative law principles and
then assess whether Canada fulfilled its duty to consult with Aboriginal peoples.

E. Reviewing the inistrative decisi ing inistrative law principles
(1) Introduction

74  This is a complicated case, with appeals and judicial reviews concerning three different
administrative decisions: the Report of the Joint Review Panel, the Order in Council made by the
Governor in Council and the Certificates made by the National Energy Board.

75  In complicated cases such as this, it is prudent to have front of mind the proper methodology
for reviewing administrative decisions.

76  Some of the inistrative decisions have been chall by way of appeal, others by way of
application for judicial review. Regardless of how they have been challenged, we are to review
them in the same way, namely the way we proceed when considering applications for judicial
review: Canada (Citizenship and Immigration) v. Khosa, 2009 SCC 12,[2009] 1 S.C.R. 339.

77 Broadly speaking, in judicial reviews, we deal with any preliminary issues, determine the
standard of review, use that standard of review to assess the administrative decisions to see if the
court should interfere, and then, if we consider interference to be warranted, decide what remedy, if
any, should be granted. See generally Canada (Attorney General) v. Boogaard, 2015 FCA 150, 87
Admin. L.R. (5th) 175, at paragraphs 35-37; Delios v. Canada (Attorney General), 2015 FCA 117,
472NR. 171, at 26; Budl i v. Canada (Citi: ip and ] ion),2015 FCA 139,
473 N.R. 283, at paragraphs 27-28.

78 However, in complicated cases with many moving parts like this one, often it is useful to
begin at a more basic level. What exactly is being reviewed?

79  In this case, we have a statutory scheme for the approval of projects, such as the Project in this
case, involving the participation of a Joint Review Panel, the Governor in Council, and the National
Energy Board. As part of their participation, each makes a decision of sorts. But in the end, are
there really three decisions for the purposes of review?

80  Before pursuing the methodology of review, it is often useful to characterize the decision or

decisions in issue in light of the legislative scheme within which they rest. After all, the legislative
scheme is the law of the land. Absent constitutional objection, the legislative scheme must always
bind us and guide the analysis.
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81  Therefore, we shall examine certain preliminary issues raised by the parties. Then we shall
analyze the legislative regime with a view to understanding the nature of the administrative
decisions made here. Then we shall proceed to the substance of review and, if necessary, proceed to
remedy.

(2)  Preliminary issues

(a)  The standing of certain parties

82 Northern Gateway challenges the standing of the Coalition, BC Nature and Unifor to maintain
their proceedings.

83 To have direct standing in a proceedi an administrative decision, a party must
show that the decision affects its legal rights, imposes legal obligations upon it, or prejudicially
affects it in some way: League for Human Rights of B'Nai Brith Canada v. Odynsky, 2010 FCA
307,409 N.R. 298: Rothmans of Pall Mall Canada Ltd.v. Canada (M.N.R.),[1976] 2 F.C. 500
(C.A.); Irving Shipbuilding Inc.v. Canada (A.G.), 2009 FCA 116, [2010] 2 F.CR. 488.

84  On the evidence before us, we are persuaded that the legal or practical interests of these
parties are sufficient to maintain proceedings. Above, at paragraph 18, we have set out these parties'
interests. We also note that they were all active interveners before the Joint Review Panel,
participating in much of its process. In our view, these parties have direct standing to maintain their
proceedings.

85 In support of its submission that these parties did not have standing, Northern Gateway
invokes this Court's decision in Forest Ethics Advocacy Association v. Canada (National Energy
Board), 2014 FCA 245,[2015] 4 F.CR.75.

86 In that case, this Court held that ForestEthics did not have standing to apply for judicial
review of interlocutory National Energy Board decisions concerning who could participate in its
hearing, the relevancy of certain issues, and the participation of an individual in the hearing. In the
circumstances of that case, the National Energy Board's decisions did not affect ForestEthics' rights,
impose legal obligations upon it, or prejudicially affect it in any way and so it did not have direct
standing. Nor did it have standing as a public interest litigant under Canada (Attorney General) v.
Downtown Eastside Sex Workers United Against Violence Society, 2012 SCC 45,[2012] 2 S.CR.
524. Instead, it was a classic "busybody" as that term is understood in the jurisprudence (at
paragraph 33):

ForestEthics asks this Court to review an administrative decision it had nothing
to do with. It did not ask for any relief from the Board. It did not seek any status
from the Board. It did not make any representations on any issue before the
Board. In particular, it did not make any representations to the Board concerning
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the three interlocutory decisions.

87  The circumstances are completely different in the case at bar. Therefore, we reject Northern
Gateway's challenge to the standing of the Coalition, BC Nature and Unifor to maintain
proceedings.

(b)  The admissibility of affidavits

88  In their memoranda, the Heiltsuk and the Kitasoo submit that the affidavits of Northern
Gateway are "substantially submissions in affidavit form, and the whole of each...or alternatively
the offending parts of each should be struck out." The Gitxaala have adopted these submissions.

89  Under Rule 81 of the Federal Courts Rules, S.O.R./98-106, affidavits offered in support of
proceedings are to be "confined to facts within the deponent's personal knowledge."

90  We agree that some portions of the affidavits filed by Northern Gateway smack of
submissions that should appear in a memorandum of fact and law, not an affidavit. In considering
this lidated ding, we disregarded the offending portions of Northern Gateway's
affidavits. Northern Gateway's affidavits do contain admissible evidence that we have considered.

91 Northern Gateway also d that there were ar ive portions in other affidavits
filed with the Court, such as the Affidavit of Chief Councillor Ellis and most of the exhibits to the
Affidavit of Acting Chief Clarence Innis. We agree. Again, in determining this matter, we
disregarded argumentative portions in the evidence, and this did not affect our determination.

(3)  The legislative scheme in detail

92 This is the first case to consider this legislative scheme, one that integrates elements from the
National Energy Board Act and the Canadian Environmental Assessment Act, 2012 and culminates
in substantial decision-making by the Governor in Council. It is unique; there is no analogue in the
statute book. Accordingly, cases that have considered other legislative schemes are not relevant to

our analysis.

93 We must assess this legislative scheme on its own terms in light of the legislative text, the
surrounding context, and Parliament's purpose in enacting the legislation: Re Rizzo & Rizzo Shoes,
[1998] 1 S.C.R. 27,154 D.L.R. (4th) 193; Bell ExpressVu Limited Partnership v. Rex, 2002 SCC
42,[2002] 2 S.C.R. 559. Where the legislative text is clear, as it is here, it will predominate in the
analysis: Canada Trustco Mortgage Co. v. Canada, 2005 SCC 54, [2005] 2 S.C.R. 601.

94 Broadly speaking, under this legislative scheme, the proponent of a project applies for a
certificate approving the project.

95 In response to the application, information is gathered, evaluations are made, an
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Governor in Council in a report. Overall, on the basis of everything put before it, the Governor in
Council decides whether or not the certificate should be issued.

96 If the Governor in Council decides that a certificate may be issued, the Governor in Council
may also cause the Board to issue a decision statement setting out conditions relating to the
mitigation of environmental effects and follow-up measures. The decision statement becomes part
of the certificate, i.e., the mitigation and follow-up measures must be complied with.

97  In cases of uncertainty, the Governor in Council may remit the matter back for reconsideration
of the fati After ideration, rec dations are sent back to the Governor in
Council for decision.

98  We turn now to a more detailed analysis of the legislative scheme.

99  In this case, the decision-making process under the National Energy Board Act was triggered
by Northern Gateway applying for certificates for the Project.

100  In response to an application, there are two stages: a report stage and a decision stage. During
the former, a report is prepared under the National Energy Board Act. In cases like this involving a
"designated project" within the meaning of the Canadian Environmental Assessment Act, 2012, the
report must include a report of an environmental assessment prepared under the Act. In short, in a
case such as this, the report stage requires fulfilment of requirements under the National Energy
Board Act and the Canadian Environmental Assessment Act, 2012.

101 Under this legislative scheme, the National Energy Board is assigned many responsibilities,
particularly at the report stage. In this case, as mentioned, a Joint Review Panel was established. It
was a "review panel" for the purposes of the Canadian Environmental Assessment Act, 2012 and
stood in the shoes of the National Energy Board for the purposes of the report stage under the
National Energy Board Act. So in this case, references in the legislation to the Board should be seen
as references to the Joint Review Panel for the purposes of the report stage.

(a) The report stage: the National Energy Board Act requirements

102 First, under subsection 52(1) of the National Energy Board Act, a report has to be prepared
and sub dtoa inating Minister for ission to the Governor in Council. Subsection
52(1) provides that the report is to set out a recommendation as to whether the certificates should be
granted and, if so, what conditions, if any, ought to be attached to the certificates:

52. (1) If the Board [here the Joint Review Panel] is of the opinion that an
application for a certificate in respect of a pipeline is complete, it shall prepare
and submit to the Minister, and make public, a report setting out

Page 30

(a) its recommendation as to whether or not the certificate should be issued
for all or any portion of the pipeline, taking into account whether the
pipeline is and will be required by the present and future public
convenience and necessity, and the reasons for that recommendation; and

(b) regardless of the recommendation that the Board [here the Joint Review
Panel] makes, all the terms and conditions that it considers necessary or
desirable in the public interest to which the certificate will be subject if the
Governor in Council were to direct the Board to issue the certificate,
including terms or conditions relating to when the certificate or portions or
provisions of it are to come into force.

EEEY

52. (1) S'il estime qu'une demande de certificat visant un pipeline est compléte,
1'Office établit et présente au ministre un rapport, qu'il doit rendre public, out
figurent :

a) sa recommandation motivée a savoir si le certificat devrait étre délivré
ou non relativement a tout ou partie du pipeline, compte tenu du caractére
d'utilité publique, tant pour le présent que pour le futur, du pipeline;

b) quelle que soit sa recommandation, toutes les conditions qu'il estime
utiles, dans I'intérét public, de rattacher au certificat si le gouverneur en
conseil donne instruction a I'Office de le délivrer, notamment des
conditions quant a la prise d'effet de tout ou partie du certificat.

103 Under subsection 52(2), the recommendation of the Board (here the Joint Review Panel)
contained in its report must be based on certain criteria:

52.(2) In making its recommendation, the Board [here the Joint Review Panel]
shall have regard to all considerations that appear to it to be directly related to the
pipeline and to be relevant, and may have regard to the following:

(a) the availability of oil, gas or any other commodity to the pipeline;

(b) the existence of markets, actual or potential;
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(c) the economic feasibility of the pipeline;

(d) the financial responsibility and financial structure of the applicant, the
methods of financing the pipeline and the extent to which Canadians will
have an opportunity to participate in the financing, engineering and
construction of the pipeline; and

(e) any public interest that in the Board's opinion may be affected by the
issuance of the certificate or the dismissal of the application.

EEES

52.(2) En faisant sa recommandation, I'Office tient compte de tous les facteurs
quil estime directement liés au pipeline et pertinents, et peut tenir compte de ce
qui suit :

a) l'approvisionnement du pipeline en pétrole, gaz ou autre produit;

b) l'existence de marchés, réels ou potentiels;

¢)  la faisabilité économique du pipeline;

d) la responsabilité et la structure financiéres du demandeur et les
méthodes de financement du pipeline ainsi que la mesure dans laquelle les
Canadiens auront la possibilité de participer au financement, a I'ingénierie
ainsi qu'a la construction du pipeline;

e) les conséquences sur I'intérét public que peut, a son avis, avoir la
délivrance du certificat ou le rejet de la demande.

104  Subsections 52(4) to 54(10) place the Board (here the Joint Review Panel) on a strict time
line to issue its report:

(4)  The report must be submitted to the Minister within the time limit specified by
the Chairperson. The specified time limit must be no longer than 15 months after
the day on which the applicant has, in the Board's opinion, provided a complete
application. The Board shall make the time limit public.
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(5)  If the Board requires the applicant to provide information or undertake a study
with respect to the pipeline and the Board, with the Chairperson's approval, states
publicly that this subsection applies, the period that is taken by the applicant to
comply with the requirement is not included in the calculation of the time limit.

(6)  The Board shall make public the dates of the beginning and ending of the period
referred to in subsection (5) as soon as each of them is known.

(7)  The Minister may, by order, extend the time limit by a maximum of three
months. The Governor in Council may, on the recommendation of the Minister,
by order, further extend the time limit by any additional period or periods of
time.

(8)  To ensure that the report is prepared and submitted in a timely manner, the
Minister may, by order, issue a directive to the Chairperson that requires the
Chairperson to

(a) specify under subsection (4) a time limit that is the same as the one
specified by the Minister in the order;

(b) issue a directive under subsection 6(2.1), or take any measure under
subsection 6(2.2), that is set out in the order; or

(c) issue a directive under subsection 6(2.1) that addresses a matter set out
in the order.

(9)  Orders made under subsection (7) are binding on the Board and those made
under subsection (8) are binding on the Chairperson.

(10) A copy of each order made under subsection (8) must be published in the
Canada Gazette within 15 days after it is made.

E ok

(4)  Le rapport est présenté dans le délai fixé par le président. Ce délai ne peut
excéder quinze mois suivant la date ot le demandeur a, de I'avis de I'Office,
complété la demande. Le délai est rendu public par I'Office.

(5)  Sil'Office exige du demandeur, relativement au pipeline, la communication de
renseignements ou la réalisation d'études et déclare publiquement, avec
I'approbation du président, que le présent paragraphe s'applique, la période prise
par le demandeur pour remplir I'exigence n'est pas comprise dans le calcul du
délai.

(6)  L'Office rend publiques, sans délai, la date ol commence la période visée au
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paragraphe (5) et celle o elle se termine.

(7)  Le ministre peut, par arrété, proroger le délai pour un maximum de trois mois.
Le gouverneur en conseil peut, par décret pris sur la recommandation du
ministre, accorder une ou plusieurs prorogations supplémentaires.

(8)  Afin que le rapport soit établi et présenté en temps opportun, le ministre peut,
par arrété, donner au président instruction :

a) de fixer, en vertu du paragraphe (4), un délai identique a celui indiqué
dans l'arrété;

b) de donner, en vertu du paragraphe 6(2.1), les instructions qui figurent
dans l'arrété, ou de prendre, en vertu du paragraphe 6(2.2), les mesures qui
figurent dans l'arrété;

¢) de donner, en vertu du paragraphe 6(2.1), des instructions portant sur
une question précisée dans I'arrété.

(9)  Les décrets et arrétés pris en vertu du paragraphe (7) lient 'Office et les arrétés
pris en vertu du paragraphe (8) lient le président.

(10)  Une copie de I'arrété pris en vertu du paragraphe (8) est publiée dans la Gazette
du Canada dans les quinze jours de sa prise.

105  In this case, as noted above, the Joint Review Panel was under an order requiring it to finish
its report by December 31,2013.

106  As subsection 52(1) of the National Energy Board Act makes clear, the report is submitted to
the "Minister," who is defined in section 2 of the National Energy Board Act as "such member of
the Queen's Privy Council for Canada as is designated by the Governor in Council as the Minister
for the purposes of this Act." The role of that coordinating Minister is to place the report before the
Governor in Council for its consideration under sections 53 and 54.

107 Once made, the report is "final and conclusive" but this is "[s]ubject to sections 53 and 54" of
the National Energy Board Act. These sections empower the Governor in Council to consider the

report and decide what to do with it: subsection 52(11) of the National Energy Board Act.

(b) The report stage: the Canadian Environmental Assessment Act, 2012
requirements

108 The second thing that happened after Northern Gateway applied for the certificates was an
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environmental assessment process. In this case, this was required. The Project was a "designated
project" within the meaning of section 2 of the Canadian Environmental Assessment Act, 2012.
Accordingly, under subsection 52(3), the report also had to set out an environmental assessment
conducted under that Act:

52.(3) If the application relates to a designated project within the meaning of
section 2 of the Canadian Environmental Assessment Act, 2012, the report must
also set out the Board's environmental assessment prepared under that Act in
respect of that project.

52.(3) Si la demande vise un projet désigné au sens de l'article 2 de la Loi

di sur I'é ion envir le (2012), le rapport contient aussi
I'évaluation environnementale de ce projet établi par 1'Office sous le régime de
cette loi.
109  Envi are to include of the matters set out in sections 5 and

19 of the Canadian Environmental Assessment Act, 2012. For present purposes, we need only offer
a general summary of these matters. They include changes caused to the air, land or sea and the
lifeforms that inhabit those areas. They also include consideration of matters specific to the Project
and its specific effects on the environment and lifeforms who inhabit it. And they include the effects
upon Aboriginal peoples' health and socio-economic conditions, physical and cultural heritage, the
use of lands and resources for traditional purposes, and any structures, sites or things that are of

historical, archacological I,0r significance.

110 What is submitted to the Governor in Council is not the whole environmental assessment but
rather only a report of it. Under section 29 of the Canadian Environmental Assessment Act, 2012,
the report must offer recommendations concerning the subject matter found in paragraph 31(1)(a) of
the Canadian Environmental Assessment Act, 2012 -- i.e., the existence of significant adverse
environmental effects and whether or not those effects can be justified.

111 Section 29 of the Canadian Environmental Assessment Act, 2012 provides as follows:

29. (1) If the carrying out of a designated project requires that a certificate be
issued in accordance with an order made under section 54 of the National Energy
Board Act, the responsible authority with respect to the designated project must
ensure that the report concerning the envi a of the d

project sets out

(a) its recommendation with respect to the decision that may be made
under paragraph 31(1)(a) in relation to the designated project, taking into
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account the implementation of any mitigation measures that it set out in the
report; and

(b) its recommendation with respect to the follow-up program that is to be
implemented in respect of the designated project.

(2)  The responsible authority submits its report to the Minister within the meaning
of section 2 of the National Energy Board Act at the same time as it submits the
report referred to in subsection 52(1) of that Act.

(3)  Subject to sections 30 and 31, the report with respect to the environmental
assessment is final and conclusive.

EEES

29. (1) Si la réalisation d'un projet désigné requiert la délivrance d'un certificat au
titre d'un décret pris en vertu de l'article 54 de la Loi sur ['Office national de
I'énergie, 'autorité responsable a I'égard du projet veille a ce que figure dans le
rapport d'évaluation environnementale relatif au projet :

a) sa recommandation quant a la décision pouvant étre prise au titre de
I'alinéa 31(1)a) relativement au projet, compte tenu de I'application des
mesures d'atténuation qu'elle précise dans le rapport;

b) sa dation quant au progi de suivi devant étre mis en
oeuvre relativement au projet.

(2)  Elle présente son rapport au ministre au sens de l'article 2 de la Loi sur I'Office
national de I'énergie au méme moment ol elle lui présente le rapport visé au
paragraphe 52(1) de cette loi.

3 Sous réserve des articles 30 et 31, le rapport d'évaluation environnementale est
définitif et sans appel.

(¢) Consideration by the Governor in Council
112 Armed with the report prepared in accordance with the foregoing provisions of the National

Energy Board Act and Canadian Environmental Assessment Act, 2012, the Governor in Council
may make its decision concerning the application for the certificate by the proponent, here Northern

Gateway.
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113 Overall, the Governor in Council has three options:

(1) It can "direct the Board to issue a certificate in respect of the pipeline or
any part of it and to make the certificate subject to the terms and conditions
set out in the report": paragraph 54(1)(a) of the National Energy Board
Act. If this option is pursued, the Board has no discretion. It must grant the
certificates within seven days: subsection 54(5) of the National Energy
Board Act. As part of its consideration, the Governor in Council must
consider whether significant adverse environmental effects will be caused
and, if so, whether the effects "can be justified in the circumstances."
Depending on its decision, it may have to impose conditions that must be
complied with: section 53 of the Canadian Environmental Assessment Act,
2012. Tt does this through the ism of a "decision " it can
cause the Board to issue: section 31 of the Canadian Environmental
Assessment Act, 2012. The Board must issue the decision statement within
seven days and it forms part of the certificate: subsection 31(5) of the
Canadian Environmental Assessment Act, 2012.

(2)  Itcan "direct the Board to dismiss the application for a certificate":
paragraph 54(1)(b) of the National Energy Board Act. If this option is
pursued, the Board has no discretion. It must dismiss the certificates within
seven days: subsection 54(5) of the National Energy Board Act.

(3)  Itcan ask the Board to reconsider its recommendations in its report or any
terms and conditions, or both: subsection 53(1) of the National Energy
Board Act; subsection 30(1) of the Canadian Environmental As:
Act, 2012. It can specify exactly what issue or issues are to be reconsidered
and specify a time limit for the reconsideration: subsection 53(2) of the
National Energy Board Act; subsection 30(2) of the Canadian
Environmental Assessment Act, 2012. After its reconsideration is
completed, the Board submits its reconsideration report. Then the

sment

Governor in Council considers the reconsideration report and decides again

among these three options.

114 By law, the Governor in Council must choose one of these options within three months and
only can take longer if it passes a specific order to that effect: subsection 54(3) of the National
Energy Board Act.

115 For reference, section 31 of the Canadian Environmental Assessment Act, 2012, referred to
above, provides as follows:

31. (1) After the responsible authority with respect to a designated project has
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submitted its report with respect to the environmental assessment or its
reconsideration report under section 29 or 30, the Governor in Council may, by
order made under subsection 54(1) of the National Energy Board Act

(a) decide, taking into account the implementation of any mitigation
measures specified in the report with respect to the environmental

or in the sideration report, if there is one, that the
designated project

(i) s not likely to cause significant adverse environmental effects,

(i) is likely to cause significant adverse environmental effects that can
be justified in the circumstances, or

(iii) s likely to cause significant adverse environmental effects that
cannot be justified in the circumstances; and

(b) direct the responsible authority to issue a decision statement to the
proponent of the designated project that

(i) informs the proponent of the decision made under paragraph (a)
with respect to the designated project and,

(i) if the decision is referred to in subparagraph (a)(i) or (ii), sets out
conditions -- which are the implementation of the mitigation
measures and the follow-up program set out in the report with
respect to the envi | or the reconsid
report, if there is one -- that must be complied with by the proponent
in relation to the designated project.

ation

(2)  The conditions that are included in the decision statement regarding the
environmental effects referred to in subsection 5(2), that are directly linked or
necessarily incidental to the exercise of a power or performance of a duty or
function by a federal authority and that would permit the designated project to be
carried out, in whole or in part, take effect only if the federal authority exercises
the power or performs the duty or function.

(3)  The responsible authority must issue to the proponent of the designated project
the decision statement that is required in accordance with the order relating to the
designated project within seven days after the day on which that order is made.

(4)  The responsible authority must ensure that the decision statement is posted on

)

)]
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the Internet site.

The decision statement issued in relation to the designated project under
subsection (3) is considered to be a part of the certificate issued in accordance
with the order made under section 54 of the National Energy Board Act in
relation to the designated project.

# ok

31. (1) Une fois que l'autorité responsable a I'égard d'un projet désigné a présenté
son rapport d'évaluation environnementale ou son rapport de réexamen en
application des articles 29 ou 30, le gouverneur en conseil peut, par décret pris en
vertu du paragraphe 54(1) de la Loi sur I'Office national de l'énergie :

a) décider, compte tenu de 1" des mesures d' p
dans le rapport d'évaluation environnementale ou, s'il y en a un, le rapport
de réexamen, que la réalisation du projet, selon le cas :

@) n'est pas susceptible d'entrainer des effets environnementaux
négatifs et importants,

(i) est susceptible d'entrainer des effets environnementaux négatifs et
importants qui sont justifiables dans les circonstances,

(iii) est susceptible d'entrainer des effets environnementaux négatifs et
importants qui ne sont pas justifiables dans les circonstances;

b) donner a l'autorité responsable instruction de faire une déclaration
qu'elle remet au promoteur du projet dans laquelle :

@) elle donne avis de la décision prise par le gouverneur en conseil en
vertu de I'alinéa a) relativement au projet,

(i) si cette décision est celle visée aux sous-alinéas a)(i) ou (ii), elle
énonce les conditions que le promoteur est tenu de respecter
relativement au projet, a savoir la mise en oeuvre des mesures
d'atténuation et du programme de suivi précisés dans le rapport
d'évaluation environnementale ou, s'il y en a un, le rapport de
réexamen.

Les conditions énoncées dans la déclaration qui sont relatives aux effets
i visés au 5(2) et qui sont directement lies ou
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nécessairement accessoires aux attributions qu'une autorité fédérale doit exercer
pour permettre la réalisation en tout ou en partie du projet désigné sont
subordonnées a l'exercice par l'autorité fédérale des attributions en cause.

(3)  Dans les sept jours suivant la prise du décret, I'autorité responsable fait la
déclaration exigée aux termes de celui-ci relativement au projet désigné et la
remet au promoteur du projet.

(4)  Elle veille a ce que la déclaration soit affichée sur le site Internet.

(5)  Ladéclaration faite au titre du paragraphe (3) relativement au projet désigné est
réputée faire partie du certificat délivré au titre du décret pris en vertu de l'article
54 de la Loi sur I'Office national de I'énergie relativement au projet.

116  For reference, section 54 of the National Energy Board Act, referred to above, provides as
follows:

54. (1) After the Board has submitted its report under section 52 or 53, the
Governor in Council may, by order,

(a) direct the Board to issue a certificate in respect of the pipeline or any
part of it and to make the certificate subject to the terms and conditions set
out in the report; or

(b) direct the Board to dismiss the application for a certificate.

(2)  The order must set out the reasons for making the order.

3)  The order must be made within three months after the Board's report under
section 52 is submitted to the Minister. The Governor in Council may, on the
recommendation of the Minister, by order, extend that time limit by any
additional period or periods of time. If the Governor in Council makes an order
under subsection 53(1) or (9), the period that is taken by the Board to complete
its reconsideration and to report to the Minister is not to be included in the
calculation of the time limit.

4)  Every order made under subsection (1) or (3) is final and conclusive and is
binding on the Board.

5)  The Board shall comply with the order made under subsection (1) within seven
days after the day on which it is made.

6) A copy of the order made under subsection (1) must be published in the Canada
Gazette within 15 days after it is made.
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54. (1) Une fois que I'Office a présenté son rapport en application des articles 52
ou 53, le gouverneur en conseil peut, par décret :

a) donner a 'Office instruction de délivrer un certificat a I'égard du
pipeline ou d'une partie de celui-ci et de I'assortir des conditions figurant
dans le rapport;

b) donner a I'Office instruction de rejeter la demande de certificat.

(2)  Le gouverneur en conseil énonce, dans le décret, les motifs de celui

(3)  Le décret est pris dans les trois mois suivant la remise, au titre de l'article 52, du
rapport au ministre. Le gouverneur en conseil peut, par décret pris sur la
recommandation du ministre, proroger ce délai une ou plusieurs fois. Dans le cas
ol le gouverneur en conseil prend un décret en vertu des paragraphes 53(1) ou
(9), la période que prend 1'Office pour effectuer le réexamen et faire rapport n'est
pas comprise dans le calcul du délai imposé pour prendre le décret.

(4)  Les décrets pris en vertu des paragraphes (1) ou (3) sont définitifs et sans appel
et lient I'Office.

(5)  L'Office est tenu de se conformer au décret pris en vertu du paragraphe (1) dans
les sept jours suivant sa prise.

(6)  Une copie du décret pris en vertu du paragraphe (1) est publiée dans la Gazette
du Canada dans les quinze jours de sa prise.

117 For reference, section 30 of the Canadian Environmental Assessment Act, 2012, referred to
above, which provides for consideration of the envi ions set out in the
report, provides as follows:

30. (1) After the responsible authority with respect to a designated project has
submitted its report with respect to the environmental assessment under section
29, the Governor in Council may, by order made under section 53 of the National
Energy Board Act, refer any of the responsible authority's recommendations set
out in the report back to the ible authority for i

(2)  The order may direct the responsible authority to conduct the reconsideration
taking into account any factor specified in the order and it may specify a time
limit within which the responsible authority must complete its reconsideration.

(3)  The responsible authority must, before the expiry of the time limit specified in
the order, if one was specified, reconsider any recommendation specified in the
order and prepare and submit to the Minister within the meaning of section 2 of
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the National Energy Board Act a report on its reconsideration.
4) Inthe ideration report, the ible authority must

(a) if the order refers to the recommendation referred to in paragraph
29(1)(a)

@) confirm the recommendation or set out a different one with respect
to the decision that may be made under paragraph 31(1)(a) in
relation to the designated project, and

(i) confirm, modify or replace the mitigation measures set out in the
report with respect to the environmental assessment; and

(b) if the order refers to the ion referred to in
29(1)(b), confirm the recommendation or set out a different one with
respect to the follow-up program that is to be implemented in respect of the
designated project.

(5)  Subject to section 31, the
and conclusive.

©) After the responsible authority has submitted its report under subsection (3), the
Governor in Council may, by order made under section 53 of the National
Energy Board Act, refer any of the responsible authority's dations set
out in the report back to the ible authority for ideration. If it does
50, subsections (2) to (5) apply. However, in subparagraph (4)(a)(ii), the
reference to the mitigation measures set out in the report with respect to the
environmental assessment is to be read as a reference to the mitigation measures
set out in the reconsideration report.

authority ideration report is final

EEEY

30. (1) Une fois que l'autorité responsable a 1'égard d'un projet désigné a présenté
son rapport d'évaluation environnementale en vertu de l'article 29, le gouverneur
en conseil peut, par décret pris en vertu de l'article 53 de la Loi sur I'Office
national de l'énergie, renvoyer toute recommandation figurant au rapport a
l'autorité responsable pour réexamen.

(2)  Le décret peut préciser tout facteur dont I'autorité responsable doit tenir compte
dans le cadre du réexamen ainsi que le délai pour I'effectuer.
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(3)  L'autorité responsable, dans le délai précisé -- le cas échéant -- dans le décret,
réexamine toute recommandation visée par le décret, établit un rapport de
réexamen et le présente au ministre au sens de l'article 2 de la Loi sur I'Office
national de I'énergie.

(4)  Dans son rapport de réexamen, l'autorité responsable :

a) si le décret vise la recommandation prévue a l'alinéa 29(1)a) :

(i) d'une part, confirme celle-ci ou formule une autre recommandation
quant a la décision pouvant étre prise au titre de I'alinéa 31(1)a)
relativement au projet,

(ii) d'autre part, confirme, modifie ou remplace les mesures
d'atténuation précisées dans le rapport d'évaluation
environnementale;

b) si le décret vise la recommandation prévue a I'alinéa 29(1)b), confirme
celle-ci ou formule une autre r ion quant au progrz de
suivi devant étre mis en oeuvre relativement au projet.

(5)  Sous réserve de l'article 31, le rapport de réexamen est définitif et sans appel.

(6)  Une fois que l'autorité responsable a présenté son rapport de réexamen en vertu
du paragraphe (3), le gouverneur en conseil peut, par décret pris en vertu de
l'article 53 de la Loi sur ['Office national de I'énergie, renvoyer toute
recommandation figurant au rapport a l'autorité responsable pour réexamen. Les
paragraphes (2) a (5) s'appliquent alors mais, au sous-alinéa (4)a)(ii), la mention
des mesures d'atténuation précisées dans le rapport d'évaluation
environnementale vaut mention des mesures d'atténuation précisées dans le
rapport de réexamen.

118  And, finally, for here is the ideration power under section 53 of the National
Energy Board Act, referred to above:

53. (1) After the Board has submitted its report under section 52, the Governor in
Council may, by order, refer the recommendation, or any of the terms and
conditions, set out in the report back to the Board for reconsideration.

(2)  The order may direct the Board to conduct the reconsideration taking into
account any factor specified in the order and it may specify a time limit within
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which the Board shall complete its reconsideration.

(3)  The order is binding on the Board.

(4) A copy of the order must be published in the Canada Gazette within 15 days
after it is made.

(5)  The Board shall, before the expiry of the time limit specified in the order, if one
was specified, reconsider its recommendation or any term or condition referred
back to it, as the case may be, and prepare and submit to the Minister a report on
its reconsideration.

(6)  In the reconsideration report, the Board shall

(a) if its recommendation was referred back, either confirm the
recommendation or set out a different recommendation; and

(b) if a term or condition was referred back, confirm the term or condition,
state that it no longer supports it or replace it with another one.

7 Regardless of what the Board sets out in the reconsideration report, the Board
shall also set out in the report all the terms and conditions, that it considers
necessary or desirable in the public interest, to which the certificate would be
subject if the Governor in Council were to direct the Board to issue the
certificate.

(8)  Subject to section 54, the Board's reconsideration report is final and conclusive.

(9)  After the Board has submitted its report under subsection (5), the Governor in
Council may, by order, refer the Board's recommendation, or any of the terms or
conditions, set out in the report, back to the Board for reconsideration. If it does
50, subsections (2) to (8) apply.

E ok

53. (1) Une fois que I'Office a présenté son rapport en vertu de I' article 52, le
gouverneur en conseil peut, par décret, renvoyer la recommandation ou toute
condition figurant au rapport a I'Office pour réexamen.

(2)  Le décret peut préciser tout facteur dont I'Office doit tenir compte dans le cadre
du réexamen ainsi que le délai pour l'effectuer.

(3)  Le décret lie I'Office.

(4)  Une copie du décret est publiée dans la Gazette du Canada dans les quinze jours
de sa prise.

5) L'Office, dans le délai précisé -- le cas échéant -- dans le décret, réexamine la
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recommandation ou toute condition visée par le décret, établit un rapport de
réexamen et le présente au ministre.
(6)  Dans son rapport de réexamen, 1'Office :

a) si le décret vise la recommandation, confirme celle-ci ou en formule une
autre;

b) si le décret vise une condition, confirme la condition visée par le décret,
déclare qu'il ne la propose plus ou la remplace par une autre.

(7)  Peuimporte ce qu'il mentionne dans le rapport de réexamen, 1'Office y
mentionne aussi toutes les conditions qu'il estime utiles, dans I'intérét public, de
rattacher au certificat si le gouverneur en conseil donne instruction a I'Office de
délivrer le certificat.

(8)  Sous réserve de l'article 54, le rapport de réexamen est définitif et sans appel.

(9)  Une fois que I'Office a présenté son rapport au titre du paragraphe (5), le
gouverneur en conseil peut, par décret, renvoyer la recommandation ou toute
condition figurant au rapport a 'Office pour réexamen. Les paragraphes (2) a (8)
s'appliquent alors.

(4)  Characterization of the legislative scheme
119 This legislative scheme is a complete code for decision-making regarding certificate
applications. Other statutory regimes are not relevant unless they are specifically incorporated into
this code, and then only to the extent they are incorporated into the code.

120  The legislative scheme shows that for the purposes of review the only meaningful
decision-maker is the Governor in Council.

121 Before the Governor in Council decides, others assemble information, analyze, assess and
study it, and prepare a report that makes recommendations for the Governor in Council to review
and decide upon. In this scheme, no one but the Governor in Council decides anything.

122 In particular, the environmental assessment under the Canadian Environmental Assessment
Act, 2012 plays no role other than assisting in the of ions submitted to
the Governor in Council so it can consider the content of any decision statement and whether,
overall, it should direct that a certificate approving the project be issued.

123 This is a different role -- a much attenuated role -- from the role played by environmental
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assessments under other federal decision-making regimes. It is not for us to opine on the
appropriateness of the policy expressed and implemented in this legislative scheme. Rather, we are
to read legislation as it is written.

124 Under this legislative scheme, the Governor in Council alone is to determine whether the
process of assembling, analyzing, assessing and studying is so deficient that the report submitted
does not qualify as a "report" within the meaning of the legislation:

* In the case of the report or portion of the report setting out the
environmental assessment, subsection 29(3) of the Canadian
Environmental Assessment Act, 2012 provides that it is "final and
conclusive," but this is "[s]ubject to sections 30 and 31." Sections 30 and
31 provide for review of the report by the Governor in Council and, if the
Governor in Council so directs, reconsideration and submission of a
reconsideration report by the Governor in Council.

* In the case of the report under section 52 of the National Energy Board
Act, subsection 52(11) of the National Energy Board Act provides that it
too is "final and conclusive," but this is "[s]ubject to sections 53 and 54."
These sections empower the Governor in Council to consider the report
and decide what to do with it.

125 In the matter before us, several parties brought applications for judicial review against the
Report of the Joint Review Panel. Within this legislative scheme, those applications for judicial
review did not lie. No decisions about legal or practical interests had been made. Under this
legislative scheme, as set out above, any deficiency in the Report of the Joint Review Panel was to
be considered only by the Governor in Council, not this Court. It follows that these applications for
judicial review should be dismissed.

126  Under this legislative scheme, the National Energy Board also does not really decide
anything, except in a formal sense. After the Governor in Council decides that a proposed project
should be approved, it directs the National Energy Board to issue a certificate, with or without a
decision statement. The National Energy Board does not have an independent discretion to exercise
or an independent decision to make after the Governor in Council has decided the matter. It simply
does what the Governor in Council has directed in its Order in Council.

127 In the matter before us, some parties filed notices of appeal against the Certificates issued by
the National Energy Board. They, along with others, filed notices of application against the
Governor in Council's Order in Council directing the National Energy Board to grant the
Certificates. In our view, under this legislative regime, the primary attack must be against the
Governor in Council's Order in Council, as it prompts the automatic issuance of the Certificates. If
the Governor in Council's Order in Council falls, then in our view the Certificates issued by the
National Energy Board automatically fall as a consequence. As mentioned at the start of these
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reasons, since we would quash the Order in Council, the Certificates issued as a result of the Order
in Council must also be quashed.

(5) Standard of review

128  With a full appreciation of the legislative scheme and our conclusion that the Governor in
Council's Order in Council is the decision that is to be reviewed, we can now consider the standard
of review.

129 Some of the parties before us submitted that the standard of review of the Order in Council
made by the Governor in Council in this case has already been determined by this Court: Council of
the Innu of Ekuanitshit v. Canada (Atntorney General), 2014 FCA 189,376 D.L.R. (4th) 348.

130 In Innu of Ekuanitshit, the Governor in Council made an order in council approving a
governmental response to a joint review panel established under the 1992 version of the Canadian
Environmental Assessment Act. Among other things, this Court found that a failure to properly
follow the earlier processes under the Canadian Environmental Assessment Act could invalidate the
later order in council.

131 Many of the applicant/appellant First Nations argue that the processes under the Canadian
Environmental Assessment Act, 2012 in this case were not properly followed and so, on the
authority of Innu of Ekuanitshit, the Order in Council in this case should be quashed.

132 On the surface, Innu of Ekuanitshit seems analogous to the case before us. In both cases, an
order in council was made after a process under federal environmental assessment legislation had
been followed. However, a closer inspection reveals that, in fact, Innu of Ekuanitshit was based on a
fundamentally different statutory framework. To understand the differences, Innu of Ekuanitshit
must be examined more closely.

133 In Innu of Ekuanitshit, this Court considered a decision made by three federal departments
and a later order made by the Governor in Council approving the decision. The order and the
decision came after an environmental assessment process had been followed concerning a
hydroelectric project.

134 The Governor in Council's order in council approved the federal government's response to a
report of a joint review panel established under the 1992 version of the Canadian Environmental
Assessment Act. The order in council was made under section 37 of that legislation.

135  In considering the Governor in Council's order in council, this Court asked itself whether the
Governor in Council and the departments "had respected the requirements of the [1992 version of
the Canadian Environmental Assessment Act] before making their decisions" (at paragraph 39). It
held (at paragraphs 40-41) that it could interfere with the Governor in Council's order only if it
found that the legislative process was not properly followed before it made its decision, it made its
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decision without regard for the purposes of the Act or its decision had no basis in fact.

136  Of course, we are bound by this Court's decision in Ekuanitshit. However, in our view, it
does not set out a standard of review that must be applied to the Governor in Council's decision
under the different and unique legislative scheme in this case.

137  In assessing the standard of review, we cannot adopt a one-size-fits-all approach to a
particular administrative decisi aker. Instead, in ing the standard of review, it is necessary
to understand the specific decision made in light of the provision authorizing it, the structure of the
legislation and the overall purposes of the legislation.

138  The standard of review of the decision of the Governor in Council in Ekuanitshit may make
sense where this Court is reviewing a decision by the Governor in Council to approve a decision
made by others based on an environmental assessment. The Governor in Council's decision is based
largely on the environmental assessment. A broader range of policy and other diffuse considerations
do not bear significantly in the decision.

139  In the case at bar, however, the Governor in Council's decision -- the Order in Council -- is
the product of its consideration of recommendations made to it in the report. The decision is not
simply a consideration of an environmental And the ions made to the
Governor in Council cover much more than matters disclosed by the envi -
instead, a number of matters of a polycentric and diffuse kind.

140  In conducting its assessment, the Governor in Council has to balance a broad variety of
matters, most of which are more properly within the realm of the executive, such as economic,
social, cultural, environmental and political matters. It will be recalled that under subsection 52(2),
matters such as these must be included in the report that is reviewed by the Governor in Council.

141 The amorphous nature and the breadth of the discretion that the Governor in Council must
exercise is shown by the fact that the section 52 report it receives can include "any public interest
that in the National Energy Board's opinion may be affected by the issuance of the certificate or the
dismissal of the application": subsection 52(2) of the National Energy Board Act.

s di ion, it is

142 In assessing the scope of an inistrative decisi ki
helpful to consider the nature of the body that is exercising the discretion: Odynsky, above, at
paragraph 76. In section 54 of the National Energy Board Act and in section 30 of the Canadian
Environmental Assessment Act, 2012, Parliament has designated the Governor in Council as the
body to receive and consider the section 52 report. The Governor in Council is the Governor
General, acting on the advice of the Prime Minister and the Cabinet. (For that reason, throughout
these reasons, we have referred to the Governor in Council as "it," in recognition of its practical
status as a body of persons.) In Canada, executive authority is vested in the Crown -- the Crown
also being subject to the duty to consult Aboriginal peoples -- and the Governor in Council is the
advisory body, some might say the real initiator, for the exercise of much of that executive
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authority. See generally A. O'Brien and M. Bosc, House of Commons Procedure and Practice, 2d
ed. (Cowansville: Editions Yvon Blais, 2009) at pages 18-23 and 28-32; Constitution Act, 1867,
sections 9, 10 and 13.

143 In Odynsky, this Court described the practical nature of the Governor in Council as follows
(at paragraph 77):

The Governor in Council is the "Governor General of Canada acting by and with
the advice of, or by and with the advice and consent of, or in conjunction with
the Queen's Privy Council for Canada": Interpretation Act,R.S.C. 1985, c. 1-23,
subsection 35(1), and see also the Constitution Act, 1867, sections 11 and 13. All
the Ministers of the Crown, not just the Minister, are active members of the
Queen's Privy Council for Canada. They meet in a body known as Cabinet.
Cabinet is "to a unique degree the grand co-ordinating body for the divergent
provincial, sectional, religious, racial and other interests throughout the nation"
and, by convention, it attempts to represent different geographic, linguistic,
religious, and ethnic groups: Norman Ward, Dawson's The Government of
Canada, 6th ed., (Toronto: University of Toronto Press,1987) at pages 203-204;
Richard French, "The Privy Council Office: Support for Cabinet Decision
Making" in Richard Schultz, Orest M. Kruhlak and John C. Terry, eds., The
Canadian Political Process, 3rd ed. (Toronto: Holt Rinehart and Winston of
Canada, 1979) at pages 363-394.

144 In the case before us, by vesting decision-making in the Governor in Council, Parliament
implicated the decision-making of Cabinet, a body of diverse policy perspectives representing all
constituencies within government. And by defining broadly what can go into the report upon which
it is to make its decision -- literally anything relevant to the public interest -- Parliament must be
taken to have intended that the decision in issue here be made on the broadest possible basis, a basis
that can include the broadest considerations of public policy.

145  The standard of review for decisions such as this -- discretionary decisions founded upon the
widest considerations of policy and public interest -- is reasonableness: Dunsmuir v. New
Brunswick, 2008 SCC 9, [2008] 1 S.CR. 190, at paragraph 53.

146  Reasonableness has been described as a range of acceptable and defensible decisions on the
facts and the law or a margin of appreciation over the problem before it: Dunsmuir, at paragraph 47.
The notion of a range or margin suggests that different decisions, by their nature, will admit of a
larger or smaller number of acceptable and defensible solutions: Catalyst Paper Corp.v. North
Cowichan (District),2012 SCC 2,[2012] 1 S.C.R. 5 at paragraphs 17-18 and 23; Khosa, at
paragraph 59; McLean v. British Columbia (Securities Commission),2013 SCC 67, [2013] 3 S.C.R.
895, at paragraphs 37-41. For example, an issue of statutory interpretation where the statutory
language is precise admits of fewer acceptable or defensible solutions than one where the language
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is wider and more amorphous, where policy may inform the proper interpretation to a larger extent.

147  Similarly, some decisions made by administrative decision-makers lie more within the
expertise and experience of the executive rather than the courts. On these, courts must afford
administrative decision-makers a greater margin of appreciation: see, e.g., Delios, at paragraph21;
Boogaard, at paragraph 62; Forest Ethics, at paragraph 82.

148  Recently, this Court usefully contrasted two types of administrative decisions, the former
inviting courts to review decision-making intensely, the latter less so:

For present purposes, one might usefully contrast two types of administrative
proceedings. At one end are matters where an administrative decision-maker
assesses the conduct of an individual or known group of individuals against
concrete criteria, the potential effects upon the legal or practical interests of the
individual(s) are large, and the matters lic somewhat within the ken of the courts.
A good example is a professional disciplinary proceeding where an individual is
charged with violations of a disciplinary code and the individual faces serious
legal or practical consequences such as restrictions, prohibitions or penalties. At
the other end are matters where an administrative decision-maker assesses
something broader and more diffuse, using polycentric, subjective or fuzzy
criteria to decide the matter, criteria that are more typically within the ken of the
executive and less so the courts.

(Canada v. Kabul Farms Inc.,2016 FCA 143, at paragraph 25)
149  To similar effect, a majority of this Court recently said the following:

[Wi]here the decision is clear-cut or constrained by judge-made law or clear
statutory standards, the margin of appreciation is narrow: see, e.g., [McLean v.
British Columbia (Securities Commission), 2013 SCC 67,[2013] 3 S.C.R. 895];
Canada (Attorney General) v. Abraham, 2012 FCA 266, 440 N.R. 201; Canada
(Attorney General) v. Almon Equipment Limited, 2010 FCA 193,[2011] 4 F.C.
203; Canada (Public Safety and Emergency Preparedness) v. Huang, 2014 FCA
228,464 N.R. 112....0On the other hand, where the decision is suffused with
subjective judg calls, policy ions and regulatory experience or is a
matter uniquely within the ken of the executive, the margin of appreciation will
be broader: see, e.g., [Canada (Minister of Transport, Infrastructure and
Communities) v. Farwaha, 2014 FCA 56, [2015] 2 F.C.R. 1006]; Rotherham
Metropolitan Borough Council v. Secretary of State for Business Innovation and
Skills, 2015 UKSC 6.

(Paradis Honey Ltd. v. Canada, 2015 FCA 89,382 D.L.R. (4th) 720, at paragraph 136.)
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150  Although the legislative scheme in this case is unique, some administrative decision-makers,
like the Governor in Council here, are empowered to make decisions on the basis of broad public
interest considerations, along with ic and policy considerations, and weigh them against
detrimental effects. A good example is the decision of the Alberta Utilities Commission in
FortisAlberta Inc v. Alberta (Utilities Commission), 2015 ABCA 295, 389 D.L.R. (4th) 1. In words
apposite to this case, the Alberta Court of Appeal upheld the Commission's decision, giving it a
very broad margin of appreciation (at paragraphs 171-172):

The legisl: has d the C ission with a policy-laden role, which
includes a strong public interest mandate: see, for example, ss. 16(1) and 17(1) of
the Alberta Utilities Commission Act. Its mandate includes the creation of a
balanced and predictable application of principles to the relationship between
revenues, expenses and assets (both depreciable and non-depreciable) of utilities
on the one hand, and the reasonable expectations of the ratepayers who receive
and pay for services on the other. The treatment of stranded assets is, at its
foundation, a policy issue informed by public interest considerations. The
Commission's policy choice, as expressed in the [decision], is a legitimate and
defensible one, and well within its legislated power.

One must also bear in mind that the questions raised have political and economic
aspects. Courts are poorly positioned to opine on such matters. Judicial review
considers the scope or breadth of jurisdiction, but by legislative design the
selection of a policy choice from among a range of options lies with the
Commission empowered and mandated to make that selection.

(See also Trinity Western University v. The Law Society of Upper Canada, 2015 ONSC 4250, 126
OR. (3d) 1, at paragraph 37; Odynsky, above, at paragraphs 81-82 and 86.)

151  The Supreme Court itself has recognized that "[a]s a general principle, increased deference is
called for where legislation is intended to resolve and balance competing policy objectives or the
interests of various constituencies." In its view, "[a] statutory purpose that requires a tribunal to
select from a range of remedial options or administrative responses, is concerned with the protection
of the public, engages policy issues, or involves the balancing of multiple sets of interests or
considerations will demand greater deference from a reviewing court." See Dr. Q. v. College of
Physicians and Surgeons of British Columbia, 2003 SCC 19,[2003] 1 S.C.R. 226, at paragraphs
30-31.

152 The words of all these courts are apposite here: the Governor in Council is entitled to a very
broad margin of appreciation in making its di i decision upon the widest considerations of
policy and public interest under sections 53 and 54 of the National Energy Board Act.

153 We acknowledge that on some occasions, the Governor in Council makes decisions that have
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some legal content. On these occasions, signalled by specific legislative language, the margin of
appreciation courts afford to the Governor in Council will be narrow: see, e.g., Canadian National
Railway Co.v. Canada (Attorney General), 2014 SCC 40, [2014] 2 S.C.R. 135; Globalive Wireless
Management Corp. v. Public Mobile Inc.,2011 FCA 194,[2011] 3 F.C.R. 344.

154  But in this case, the Governor in Council's discretionary decision was based on the widest
considerations of policy and public interest assessed on the basis of polycentric, subjective or
indistinct criteria and shaped by its view of ics, cultural i ions, envi
considerations, and the broader public interest.

155  Does the economic benefit associated with the construction and operation of a transportation
system that will help to unlock Alberta's oil resources and make those resources more readily
available worldwide outweigh the detrimental effects, actual or potential, including those effects on
the environment and, in particular, the matters under the Canadian Environmental Assessment Act,
2012? To what extent will the conditions that Northern Gateway must satisfy -- many concerning
technical matters that can be evaluated and weighed only with expertise -- alleviate those concerns?
And in light of all of these considerations, was there enough high-quality information for the
Governor in Council to balance all the considerations and properly assess the matter? These are the
sorts of questions this legislative scheme remits to the Governor in Council. Under the authorities
set out above that are binding upon us, we must give the Governor in Council the widest margin of
appreciation over these questions.

(6) The Governor in Council's decision was reasonable under administrative
law principles

156  In our view, for the foregoing reasons and based on the record before the Governor in
Council, we are not persuaded that the Governor in Council's decision was unreasonable on the
basis of administrative law principles.

157  The Governor in Council was entitled to assess the sufficiency of the information and
recommendations it had received, balance all the considerations -- economic, cultural,
environmental and otherwise -- and come to the conclusion it did. To rule otherwise would be to
second-guess the Governor in Council's appreciation of the facts, its choice of policy, its access to
scientific expertise and its evaluation and weighing of peting public interest i
matters very much outside of the ken of the courts.

158  This conclusion, however, does not end the analysis.

159  Before us, all parties accepted that Canada owes a duty of consultation to Aboriginal peoples
concerning the Project. All parties accepted that if that duty were not fulfilled, the Order in Council
cannot stand. In our view, these concessions are appropriate.

160  Section 54 of the National Energy Board Act does not refer to the duty to consult. However,
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in 2012, when Parliament enacted section 54 in its current form, the duty to consult was
well-established in our law. As all parties before us recognized, it is inconceivable that section 54
could operate in a manner that ousts the duty to consult. Very express language would be required
to bring about that effect. And if that express language were present in section 54, tenable
arguments could be made that section 54 is inconsistent with the recognition and affirmation of
Aboriginal rights under subsection 35(1) of the Constitution Act, 1982 and, thus, invalid. A number
of the First Nations before us were prepared, if necessary, to assert those arguments and they filed
Notices of Constitutional Question to that effect.

161 It is a well-recognized principle of statutory interpretation that statutory provisions that are
capable of multiple meanings should be interpreted in a manner that preserves their
constitutionality: Eldridge v. British Columbia (Attorney General),[1997] 3 S.CR. 624,151 D.LR.
(4th) 577, at paragraph 32; R. v. Clarke, 2014 SCC 28, [2014] 1 S.C.R. 612, at paragraphs 14-15.
Parliament is presumed to wish its legislation to be valid and have force; it does not intend to
legislate provisions that are invalid and of no force.

162 Further, it is a well-recognized principle of statutory interpretation that interpretations that
lead to absurd or inequitable results should be avoided: Ontario v. Canadian Pacific Ltd.,[1995] 2
S.CR. 1031, 125 D.L.R. (4th) 385, at paragraph 65.

163  Section 54 of the National Energy Board Act and the associated sections constituting the
legislative scheme we have described above can be interpreted in such a way as to respect Canada's
duty to consult and to remain valid. We interpret these sections in that way.

164  Under section 52 of the National Energy Board Act, the National Energy Board, or here the
Joint Review Panel, submits its report to a coordinating Minister who brings the report before the
Governor in Council, along with any other memoranda or information. There is nothing that
prevents that coordinating Minister, or any other Minister who is assigned responsibility for the
matter, from bringing to the Governor in Council information necessary for it to satisfy itself that
the duty to consult has been fulfilled, to recommend that further conditions be added to any
certificate for the project issued under section 54 to accommodate Aboriginal peoples or to ask the
National Energy Board to redetermine the matter and consider making further conditions under
section 53.

165 Here, ion 31(2) of the Intery ion Act,R.S.C. 1985, 1-21 is relevant. It provides
that where a statute gives to a public official the power to do a thing, all powers necessary to allow
that person to do the thing are also given. Subsection 31(2) provides as follows:

31.(2) Where power is given to a person, officer or functionary to do or enforce
the doing of any act or thing, all such powers as are necessary to enable the
person, officer or functionary to do or enforce the doing of the act or thing are
deemed to be also given.
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31.(2) Le pouvoir donné a quiconque, notamment & un agent ou fonctionnaire,
de prendre des mesures ou de les faire exécuter comporte les pouvoirs
nécessaires a l'exercice de celui-ci.

166  The Governor in Council's ability to consider whether Canada has fulfilled its duty to consult
and to impose conditions is a power necessary for the Governor in Council to exercise its power
under sections 53 and 54 of the National Energy Board Act. Similarly, the activities of the
coordinating Minister and other Ministers concerning the duty to consult are necessary matters that
they can exercise in accordance with subsection 31(2) of the Interpretation Act.

167  We are fortified in this conclusion by the relationship between the Crown and the Governor
in Council. The duty to consult is imposed upon the Crown. As explained in paragraph 142, above,
the Governor in Council is frequently the initiator of the Crown's exercise of executive authority.
Given the Governor in Council's relationship with the Crown, it stands to reason that that
Parliament gave the Governor in Council the necessary power in section 54 of the National Energy
Board Act to consider whether the Crown has fulfilled its duty to consult and, if necessary, to
impose conditions.

168  Thus, we are satisfied that under this legislative scheme the Governor in Council, when
considering a project under the National Energy Board Act, must consider whether Canada has
fulfilled its duty to consult. Further, in order to accommodate Aboriginal concerns as part of its duty
to consult, the Governor in Council must necessarily have the power to impose conditions on any
certificate it directs the National Energy Board to issue.

169  While the parties did not seriously dispute whether the duty to consult could co-exist and be
accommodated under the National Energy Board Act, they did dispute whether Canada has fulfilled
its duty to consult on the facts of this case. We turn to this issue now.

F. The duty to consult Aboriginal peoples
(1)  Legal principles

170 At this point, it is helpful to discuss briefly the existing jurisprudence which has considered
the scope and content of the duty to consult. As mentioned at the outset of these reasons, insofar as
that jurisprudence applies to these proceedings, it is not in dispute.

171 The duty to consult is grounded in the honour of the Crown. The duties of consultation and,
if required, accommodation form part of the process of reconciliation and fair dealing: Haida
Nation v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511 .at paragraph
32.
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172 The duty arises when the Crown has actual or constructive knowledge of the potential
existence of Aboriginal rights or title and contemplates conduct that might adversely affect those
rights or title: Haida Nation, at paragraph 35.

173 The extent or content of the duty of consultation is fact specific. The depth or richness of the
required consultation increases with the strength of the prima facie Aboriginal claim and the
seriousness of the potentially adverse effect upon the claimed right or title: Haida Nation, at
paragraph 39; Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council,2010 SCC 43,[2010] 2 S.CR.
650, at paragraph 36.

174  When the claim to title is weak, the Aboriginal interest is limited or the potential
infringement is minor, the duty of consultation lies at the low end of the consultation spectrum. In
such a case, the Crown may be required only to give notice of the contemplated conduct, disclose
relevant information and discuss any issues raised in response to the notice: Haida Nation, at
paragraph 43. When a strong prima facie case for the claim is established, the right and potential
infringement is of high significance to the Aboriginal peoples, and the risk of non-compensable
damage is high, the duty of consultation lies at the high end of the spectrum. While the precise
requirements will vary with the circumstances, in this type of case a deep consultative process
might entail: the opportunity to make submissions; formal participation in the decisi aking
process; and, the provision of written reasons to show that Aboriginal concerns were considered and
how those concerns were factored into the decision: Haida Nation, at paragraph 44.

175  Itis now settled law that Parliament may choose to delegate procedural aspects of the duty to
consult to a tribunal. Tribunals that consider resource issues that impinge on Aboriginal interests
may be given: the duty to consult; the duty to determine whether adequate consultation has taken
place; both duties; or, no duty at all. In order to determine the mandate of any particular tribunal, it
is relevant to consider the powers conferred on the Tribunal by its constituent legislation, whether
the tribunal is empowered to consider questions of law and what remedial powers the tribunal
possesses: Rio Tinto, at paragraphs 55 to 65.

176  Thus, for example in Taku River Tlingit First Nation v. British Columbia (Project
Assessment Director), 2004 SCC 74, [2004] 3 S.C.R. 550, the Supreme Court accepted that an
environmental assessment process was sufficient to satisfy the procedural requirements of the duty
to consult. At paragraph 40 of the Court's reasons, the Chief Justice wrote that the province did not
have to develop special consultation measures to address the First Nation's concerns "outside of the
process provided for by the [B.C. environmental legislation], which specifically set out a scheme
that required consultation with affected Aboriginal peoples.” Subsequently, in Beckman v. Little
Salmon/Carmacks First Nation, 2010 SCC 53, [2010] 3 S.C.R. 103, at paragraph 39, the Supreme
Court interpreted Taku River as saying that participation in a forum created for other purposes may
satisfy the duty to consult "if in substance an appropriate level of consultation is provided"
[emphasis in original].
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177 In Taku River, the Supreme Court also recognized that project approval is "simply one stage
in the process by which the development moves forward": at paragraph 45. Thus, outstanding First
Nation concerns could be more effectively considered at later stages of the development process. It
was expected that throughout the permitting, approval and licensing process, as well as in the
development of a land use strategy, the Crown would continue to fulfil its duty to consult, and if
required, accommodate.

178 When the Crown relies on a regulatory or environmental assessment process to fulfil the duty
to consult, such reliance is not delegation of the Crown's duty. Rather, it is a means by which the
Crown can be satisfied that Aboriginal concerns have been heard and, where appropriate,
accommodated: Haida Nation, at paragraph 53.

179  The consultation process does not dictate a particular substantive outcome. Thus, the
consultation process does not give Aboriginal groups a veto over what can be done with land
pending final proof of their claim. Nor does consultation equate to a duty to agree; rather, what is
required is a commitment to a meaningful process of consultation. Put another way, perfect
satisfaction is not required. The question to be answered is whether the regulatory scheme, when
viewed as a whole, accommodates the Aboriginal right in question: Haida Nation, at paragraphs 42,
48 and 62.

180 Good faith consultation may reveal a duty to accommodate. Where there is a strong prima
facie case establishing the claim and the consequence of proposed conduct may adversely affect the
claim in a significant way, the honour of the Crown may require steps to avoid irreparable harm or
to minimize the effects of infringement: Haida Nation, at paragraph 47.

181  Good faith is required on both sides in the consultative process: "The common thread on the
Crown's part must be 'the intention of substantially addressing [Aboriginal] concerns' as they are
raised [...] through a meaningful process of consultation": Haida Nation, at paragraph 42. At the
same time, Aboriginal claimants must not frustrate the Crown's reasonable good faith attempts, nor
should they take unreasonable positions to thwart the government from making decisions or acting
in cases where, despite meaningful consultation, agreement is not reached: Haida Nation, at
paragraph 42.

(2) The standard to which Canada is to be held in fulfilling the duty

182 Canada is not to be held to a standard of perfection in fulfilling its duty to consult. In this
case, the subjects on which consultation was required were numerous, complex and dynamic,
involving many parties. Sometimes in attempting to fulfil the duty there can be omissions,
misunderstandings, accidents and mistakes. In attempting to fulfil the duty, there will be difficult
judgment calls on which reasonable minds will differ.

183  In determining whether the duty to consult has been fulfilled, "perfect satisfaction is not
required," just reasonable satisfaction: Ahousaht v. Canada (Minister of Fisheries and Oceans),
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2008 FCA 212,297 D.LR. (4th) 722, at paragraph 54; Canada v. Long Plain First Nation, 2015
FCA 177,388 D.L.R. (4th) 209, at paragraph 133; Yellowknives Dene First Nation v. Canada
(Minister of Aboriginal Affairs and Northern Development), 2015 FCA 148,474 N.R. 350, at
paragraph 56; Clyde River (Hamlet) v. TGS-NOPEC Geophysical Co. ASA, 2015 FCA 179,474
N.R. 96, at paragraph 47.

184  The Supreme Court of Canada has expressed it this way:

Perfect satisfaction is not required; the question is whether the regulatory scheme
or government action "viewed as a whole, accommodates the collective
aboriginal right in question": [R. v. Gladstone, [1996] 2 S.C.R. 723,137 D.LR.
(4th) 648, at paragraph 170]. What is required is not perfection, but
reasonableness. As stated in [R. v. Nikal, [1996] 1 S.C.R. 1013, 133 D.L.R. (4th)
658, at paragraph 110], "in ... information and consultation the concept of
reasonableness must come into play... . So long as every reasonable effort is
made to inform and to consult, such efforts would suffice." The government is
required to make reasonable efforts to inform and consult. This suffices to
discharge the duty.

(Haida Nation, at paragraph 62.)

185  Therefore, the question is whether "reasonable efforts to inform and consult" were made. In
applying this standard, we have been careful not to hold Canada to anything approaching a standard
of perfection.

186  But here, in executing Phase IV of its consultation framework, Canada failed to make
reasonable efforts to inform and consult. It fell well short of the mark.

(3)  The consultation process

187  As explained above, from the outset of the Project, Canada acknowledged its duty to engage
in deep consultation with the First Nations potentially affected by the Project owing to the
significance of the rights and interests affected. Canada submits that, consistent with its duty, it
offered a deep, consultation process consisting of five phases to more than 80 Aboriginal groups,
including all of the First Nations in this proceeding.

188  The First Nations agree that Canada was obliged to provide deep consultation. However,
they assert a number of flaws in the consultation process that rendered it inadequate. In this section
of the reasons, we will review the nature of the consultation process, briefly describe the most
salient concerns expressed about the process, and consider whether Canada fulfilled its duty to
consult.

189  Canada describes the consultation process to include:
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* Direct engagement by Canada with affected Aboriginal groups, both
before and after the Joint Review Panel process. This consultation included
consideration of the mandate of the Joint Review Panel.

* Participation by Canada in the Joint Review Panel process in order to
effectively and meaningfully:

i. gather, distribute and assess information concerning the Project's
potential adverse impacts on Aboriginal rights and interests;

ii.  address adverse impacts to Aboriginal rights and interests by
assessing potential environmental effects and identifying mitigation
and avoidance measures; and

iii.  ensure, to the extent possible, that specific Aboriginal concerns
were heard and, where appropriate, accommodated.

* The provision of almost $4,000,000 in participant funding by Canada to 46
Aboriginal groups to assist their involvement in the Joint Review Panel
process and related Crown consultations.

* The provision of written reasons to Aboriginal groups explaining how their
concerns were considered and addressed.

190  As noted above, and to reiterate, Canada's framework for consultation had five distinct
phases:

1. Phase I provided for Canada's direct engagement with Aboriginal groups
before the Joint Review Panel process, including consultation on the draft
Joint Review Panel Agreement and the mandate of the Joint Review Panel.

2. Phase II required Canada to provide information to Aboriginal groups
about the pending Joint Review Panel process.

3. Phase Il provided for participation in the Joint Review Panel process by
Canada and Aboriginal groups.

4. Phase IV provided for additional, direct consultations between Canada and
Aboriginal groups after the Joint Review Panel process, but before the
Governor in Council considered the Project.

5. Phase V would provide additional consultation on permits or
authorizations that Canada might be requested to issue after the Governor
in Council's decision on the Project.

(4)  The alleged flaws in the consultation process
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applicant/appellant First Nations are:

(a)  The Governor in Council prejudged the approval of the Project.

(b)  Canada's consultation framework was unilaterally imposed on the First
Nations; there was no consultation on it.

(¢)  Canada provided inadequate funding to facilitate the participation of First
Nations in the Joint Review Panel process and other consultation
processes.

(d)  The consultation process was over-delegated: the Joint Review Panel was
not a legitimate forum for consultation and it did not allow for discussions
between Canada and affected First Nations.

(e)  Canada either failed to conduct or failed to share it: ssment of the
strength of the First Nations' claims to Aboriginal rights or title.

() The Crown consultation did not reflect the terms, spirit and intent of
certain agreements between Canada and the Haida.

(g)  The Report of the Joint Review Panel left too many issues affecting First
Nations to be decided after the Project was approved.

(h)  The consultation process was too generic. Canada and the Joint Review
Panel looked at First Nations as a whole and failed to address adequately
the specific concerns of particular First Nations.

(i) After the Report of the Joint Review Panel was finalized, Canada failed to
consult adequately with First Nations about their concerns; it also failed to
give reasons showing that Canada considered and factored them into the
Governor in Council's decision to approve the Project.

)] Canada did not assess or discuss First Nations' title or governance rights,
nor was the impact on those rights factored into the Governor in Council's
decision to approve the Project.

We shall examine each of these in turn.
(a) The Governor in Council prejudged the approval of the Project

192  The Gitxaala argue that Canada did not consult in good faith and one manifestation of this is
that the outcome of the approval process was pre-ordained. In support of this submission, the
Gitxaala point to:

* Statements made by the then Minister of Natural Resources reported in the
Globe and Mail in July, 2011 that the Project "is in the national interest"
and that discussions among Ministers will touch on ways of "improving
the regulatory system so it is less duplicative, so it is more fair, transparent
and independent -- but takes into account the need for expeditious review."

* The adoption of a process that excluded real consideration of title and
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governance rights.

* The legislative change in 2012 after the review process had begun that
modified the powers of the National Energy Board, giving the Governor in
Council the final decision-making power.

193  The Haida adopt this submission.

194 In our view, the second and third concerns raised by the Gitxaala do not support its

bmission that Canada had prejudged the outcome. This is so because there are many possible
explanations as to why the process was adopted and the powers of the National Energy Board were
modified; many of those possible explanations do not lead to the conclusion that results were
predetermined. Equivocal evidence cannot support an assertion of bias.

195  Of greater concern are the remarks attributed to the then Minister of Natural Resources.
Notwithstanding the concern, the remarks are insufficient to establish bias.

196  In Imperial Ol Ltd. v. Quebec (Minister of the Environment), 2003 SCC 58,[2003] 2 S.CR.
624, the Supreme Court observed that the content of the duty of impartiality varies according to the
decision-maker's activities and the nature of the question it must decide.

197  In the present case, the decision-maker is the Governor in Council and the decision whether
to approve the Project is politically charged, involving an appreciation of many, sometimes
conflicting, considerations of policy and the public interest. The decision is not judicial or
quasi-judicial.

198  In this circumstance, we accept that the duty of impartiality owed by the Governor in Council
iis not co-extensive with that imposed upon judicial or quasi-judicial decision-makers.

199  Thus, statements by individual members of Cabinet will not establish bias unless the person
alleging such bias demonstrates that the statements are the expression of a final opinion on the
question at issue. Put another way, it must be shown that the decision-maker's mind was closed such
that representations to the contrary would be futile: Old St. Boniface Residents Association Inc. v.
Winnipeg (City), [1990] 3 S.CR. 1170, 75 D.L.R. (4th) 385.

200  The evidence of one Minister's comment made years before the decision at issue is
insufficient to establish that the outcome of the Governor in Council's decision was predetermined.

(b) The framework of the consultation process was unilaterally imposed
upon the First Nations

201  The Haisla argue that while it was given the opportunity to comment on the draft Joint
Review Panel Agreement, it was not on the Crown Itation process itself. Instead,
they argue, Canada unilaterally chose to integrate consultation into the Joint Review Panel process.
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The Haida adopt this submission.

202 The Kitasoo and the Heiltsuk argue that the Crown failed to consult with them about the
five-phase review process, the impact of using a hearing process to engage in consultation, and the
timing or scope of Canada's consultation in Phase IV of the consultation framework.

203 We disagree that the initial engagement with affected First Nations and the subsequent
consultation on the draft Joint Review Panel Agreement (i.e., Phase I) were flawed or unreasonable.
As a matter of law, the Crown has discretion as to how it structures the Itation process and
how the duty to consult is met: Cold Lake First Nations v. Alberta (Tourism, Parks & Recreation),
2013 ABCA 443,556 A R. 259, at paragraph 39. What is required is a reasonable process, not
perfect consultation: Haida Nation, at paragraph 62.

204 Phase I consultation included the following steps:

* Following receipt of a preliminary information package submitted by
Northern Gateway, the National Energy Board, in consultation with other
responsible federal authorities, requested that the then Minister of the
Environment refer the Project to a review panel. On September 29, 2006,
the Minister referred the Project to a review panel and released the draft
Joint Review Panel agreement for a 60-day comment period. A number of
comments were received from Aboriginal groups. Thereafter, Northern
Gateway put the Project on hold.

* Following resubmission of the Project by Northern Gateway, Canada,
through the Canadian Environmental Assessment Agency, contacted over
80 Aboriginal groups to advise them of the Project and of opportunities to
participate in the Joint Review Panel process and the related Crown
consultation process. The Agency provided information to groups for
whom Canada had a duty to consult. Other Aboriginal groups subsequently
contacted the Agency expressing interest in the Project and were provided
with information. Some Aboriginal groups were contacted but chose not to
participate in the Joint Review Panel or Crown consultation process. The
Agency communicated with Aboriginal groups throughout the consultation
process. It requested input on the draft Joint Review Panel Agreement,
provided information on opportunities for participation in the Joint Review
Panel and subsequent consultation on the Report of the Joint Review
Panel, advised on the availability of participant funding and met with
Aboriginal groups to provide further clarification. Canada's approach to
consultation was outlined in a document entitled "Aboriginal Consultation
Framework," which was made available to Aboriginal groups in November
2009.

* Canada significantly modified the Joint Review Panel process in response
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to concerns expressed by affected Aboriginal groups. Examples of such
modifications include:

in response to concerns raised by the Haisla and the Gitga'at that the Project's marine
components, including marine shipping, were not within the mandate of the Joint Re-
view Panel, Canada changed the scope of its review to include the marine transporta-
tion of oil and condensate;

in response to concerns raised by the Haisla respecting the capacity and expertise of
the Joint Review Panel to undertake the environmental assessment review, Canada
modified the Joint Review Panel selection process to ensure that the Joint Review
Panel could retain expert consultants or special advisors if required; and

in response to concerns raised by the Haisla, the Nak'azdli, the Gitga'at, the Gitxaala
and the Nadleh about Aboriginal involvement in the Joint Review Panel process.
Canada modified the Joint Review Panel Agreement so as to include provisions re-
quiring that the Joint Review Panel conduct its review to facilitate the participation
of Aboriginal peoples and that Northern Gateway provide evidence setting out the
concerns of Aboriginal groups.

205  The final Joint Review Panel Agreement required the Joint Review Panel to:

* consider and address all Project-related Aboriginal issues and concerns
within its mandate;

* conduct its review in a manner that facilitated the participation of
Aboriginal peoples;

* receive evidence from Northern Gateway regarding the concerns of
Aboriginal groups;

* receive information from Aboriginal peoples related to the nature and
scope of potentially affected Aboriginal and treaty rights; and

* include recommendations in its report for appropriate measures to avoid or
mitigate potential adverse impacts or infringements on Aboriginal and
treaty rights and interests.

206  Finally, Canada communicated with all of the Aboriginal applicants/appellants in this
proceeding in November and December 2009 so as to ensure that they were aware of the
modifications made to the Joint Review Panel process, the ongoing consultation activities and the
ongoing availability of funding.

207  Inour view, the evidence establishes that from the outset Canada acknowledged its duty of
deep consultation with all affected First Nations. In Phase I, it provided information about the
Project to affected First Nations, sought and obtained comments on the proposed consultation
process as initially outlined in the draft Joint Review Panel Agreement, and reasonably addressed
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concerns expressed by First Nations by incorporating significant revisions into the Joint Review
Panel Agreement.

208 We will address in more detail below the submission that the Joint Review Panel was not a
legitimate forum for consultation. However, we are satisfied that there was consultation about
Canada's framework for consultation. It was not unilaterally imposed. It was reasonable.

(c) funding for participation in the Joint Review Panel and
consultation processes

209 The Kitasoo and the Heiltsuk argue that the process required significant legal assistance and
significant travel expenses because the Joint Review Panel hearings were held in Prince Rupert and
Terrace, British Columbia. They point to the fact that even though approximately 35 Aboriginal
communities registered as interveners, only 12 First Nations cross-examined witness panels and
only two First Nations substantially participated in the cross-examination hearings. The Kitasoo and
the Heiltsuk say they could not afford to provide expert reports or retain experts to review the
Proponent's extensive data. The Heiltsuk sought funding of $421,877 for all phases, but received
$96,000. In Phase IV, the Kitasoo sought funding of $110.410 but received $14,000.

210 We have carefully reviewed the second affidavits of Douglas Neasloss and Marilyn Slett,
which contain the evidence filed in support of the submissions. Without doubt, the level of funding
provided constrained participation in the Joint Review Panel process. However, the affidavits do not
explain how the amounts sought were calculated, or detail any financial resources available to the
First Nations outside of that provided by Canada. As such, the evidence fails to demonstrate that the
funding available was so inadequate as to render the consultation process unreasonable.

(d) The consultation process was over-delegated

211  The Haisla point to many asserted flaws flowing from the Crown's reliance on the Joint
Review Panel process to discharge, at least in part, its duty to consult. The Haisla submit that:

i meaningful consultation requires a two-way dialogue whereas the Joint
Review Panel process was a quasi-judicial process in which the Crown and
Haisla had no direct engagement; and

* the Joint Review Panel did not assess the nature and strength of each First
Nation's claimed Aboriginal rights and it did not assess the potential
infringement of Aboriginal rights by the Project.

212 To this, the Heiltsuk add that the formalities of the quasi-judicial tribunal process led to
friction between them and the Joint Review Panel and restrictions on the Heiltsuk's ability to
provide all of the information they wished to provide for consultation purposes.

213 We have not been persuaded that the consultation process was over-delegated or that it was
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unreasonable for Canada to integrate the Joint Review Panel process into the Crown consultation
process for the following reasons.

214  First, in Rio Tinto, at paragraph 56, the Supreme Court confirmed that participation by
affected First Nations in a forum created for other purposes, such as an environmental assessment,
can fulfil the Crown's duty to consult. The issue to be decided in every case is whether an
appropriate level of consultation is provided through the totality of measures the Crown brings to
bear on its duty of consultation.

215 Inthe present case, we are satisfied that Canada did not inappropriately delegate its
obligation to consult to the Joint Review Panel - as evidenced by the existence of Phase IV of the
consultation process in which there was to be direct consultation between Canada and affected
Aboriginal groups following the Joint Review Panel process and before the Governor in Council
considered the Project.

216 The Joint Review Panel process provided affected Aboriginal groups with the opportunity to
learn in detail about the nature of the Project and its potential impact on their interests, while at the
same time affording an opportunity to Aboriginal groups to voice their concerns. As noted above,
the Joint Review Panel Agreement gave the Panel the mandate to receive information regarding
potential impacts of the Project on Aboriginal rights and title, consider mitigation where appropriate
and report on information received directly from Aboriginal groups about impacts upon their rights.

217  Additionally, we accept the submission of the Attorney General that the Joint Review Panel
had the experience and statutory mandate to address mitigation, avoidance and environmental issues
relating to the Project.

(e) Canada either failed to conduct or failed to share with affected First
Nations its legal assessment of the strength of their claims to Aboriginal
rights or title

218  In this section of the reasons, we consider the assertion that Canada failed to conduct an
assessment of the strength of the applicant/appellant First Nations' claims to Aboriginal rights and
title. We also consider the assertion that Canada was obliged to disclose the analysis that led to its
assessment of the strength of each First Nation's claim.

219  For example, the Gitxaala state that despite repeated requests, government officials
responsible for consultation did not assess the strength of their claims to governance and title rights.
Nor did they ever receive Canada's assessment of the strength of its claims. They submit this is an
error of law that wholly undermined the consultation process. This argument is echoed by the
Gitga'at and the Haisla.

220 The Haisla make the additional point that by letter dated April 18,2012, the then Minister of
the Environment advised their counsel that:

Page 64

Based on the significant evidence filed by the Haisla Nation in the joint review
panel process, the federal government is currently updating its strength of claim
and depth of consultati and will provide a description of this
analysis to the Haisla Nation once this work mpleted and ready to be
released. The results of this updated assessment will be shared with potentially
affected groups prior to ion on the Panel's envi

report (Phase IV of the consultation process). [Emphasis added]

221 Canada never provided the Haisla with a copy of its updated strength of claim and depth of
analysis and

222 However, as set out in the portion of the letter extracted above, the Minister made no
commitment to provide the actual legal analysis to the Haisla. He committed to providing only a
description of the analysis, which we construe to be an informational component. In Phase IV, the
Haisla were advised only in a general sense of the informational component. They were told that the
preliminary strength of claim assessment "supports the Haisla Nation as having strong prime [si c]
facie claim to both Aboriginal rights and title within lands claimed as part of the Haisla traditional
territory": Exhibit H to the affidavit of Ellis Ross, at page 152 of Haisla's Compendium.

223 We reject the assertion that Canada failed to assess the strength of the First Nations' claims.
The assertion is unsupported by the evidence.

224  We also conclude that Canada was not obliged to share its legal assessment of the strength of
claim. In Halalt First Nation v. British Columbia,2012 BCCA 472,[2013] 1 W.W.R. 791, at
paragraph 123, the British Columbia Court of Appeal observed that, inherently, a legal assessment
of the strength of a claim is subject to solicitor-client privilege.

225 Itis to be remembered that the strength of claim plays an important role in the nature and
content of the duty to consult. Canada must disclose information on this and discuss it with affected
First Nations. On this, Canada fell short. We say more about this below. But for present purposes
we do not accept that Canada was obligated to share its legal analyses.

(f) The Crown consultation did not reflect the terms, spirit and intent of the
Haida Agreements

226 The Haida have concluded a number of agreements with Canada and British Columbia to
establish collaborative management of all of the terrestrial and portions of the marine area in Haida
Gwaii. These agreements are:

the 1993 Gwaii Haanas Agreement;

the 2010 Gwaii Haanas Marine Agreement;

the 2007 Strategic Land Use Plan Agreement;

the 2009 Kunst'aa Guu-Kunst'aavah Reconciliation Protocol:

®ow % %
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* the Memoranda of Understanding with Canada for cooperative management and
planning of the sG aan K inghlas (Bowie Seamount).
227 The Haida argue that these reinforce and individualize Canada's obligation to

engage in a deep and specific level of consultation and accommodation with it. They submit that
Canada followed only a "generic" consultation process, with the result that the Governor in
Council's decision to approve the Project failed to respect the Haida Agreements.

228 In our view, Canada correctly acknowledged its obligation to consult deeply with the

i ppellant First Nations, i ing the Haida. This deep consultation required the highest
level of consultation possible, short of consent. The Haida Agreements do not, in our view, modify
or add to that obligation.

229  There are four more concerns exp d by the i First Nations. We view
these as overlapping and interrelated. They all focus primarily on Canada's execution of Phase IV of
the consultation framework. Therefore, it is convenient to deal with them together.

(g) The Joint Review Panel Report left too many issues affecting First
Nations to be decided after the Project was approved

(h) The consultation process was too generic: Canada and the Joint Review
Panel looked at First Nations as a whole and failed to address adequately the
specific concerns of particular First Nations

(i) After the Report of the Joint Review Panel was finalized, Canada failed
to consult adequately with First Nations about their concerns and failed to
give adequate reasons

(j) Canada did not assess or discuss title or governance rights and the impact
on those rights

230 To this point we have rejected the arguments advanced by the applicant/appellant First
Nations that Canada's execution of the consultation process was unacceptable or unreasonable.
However, for the reasons developed below, Canada's execution of the Phase IV consultation process
was unacceptably flawed and fell well short of the mark. Canada's execution of Phase IV failed to
maintain the honour of the Crown.

231 We begin our analysis on this point by briefly setting forth some of the relevant legal

principles that speak to what consti a i 1 process of ion
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232 Asexplained above, the duty to consult is a procedural duty grounded in the honour of the
Crown. The "common thread on the Crown's part must be 'the intention of substantially addressing
[Aboriginal] concerns as they are raised ... through a meaningful process of consultation": Haida
Nation, at paragraph 42. The "controlling question in all situations is what is required to maintain
the honour of the Crown and to effect reconciliation between the Crown and the Aboriginal peoples
with respect to the interests at stake": Haida Nation, at paragraph 45.

233 Meaningful consultation is not intended simply to allow Aboriginal peoples "to blow off
steam" before the Crown proceeds to do what it always intended to do. Consultation is meaningless
when it excludes from the outset any form of accommodation: Mikisew Cree First Nation v.
Canada (Minister of Canadian Heritage), 2005 SCC 69, [2005] 3 S.C.R. 388, at paragraph 54.

234 As the Supreme Court observed in Haida Nation at p ph 46, i ion is
not just a process of exchanging information. Meaningful consultation "entails testing and being
prepared to amend policy proposals in the light of information received, and providing feedback."
As submitted by Kitasoo and Heiltsuk, where deep consultation is required, a dialogue must ensue
that "leads to a demonstrably serious i ion of acc ion (as i by the
Crown's consultation-related duty to provide written reasons)..." [Emphasis added].

235  Further, the Crown is obliged to inform itself of the impact the proposed project will have on
an affected First Nation and communicate its findings to the First Nation: Mikisew Cree First
Nation, at paragraph 55.

236  Two final points are to be made. First, where the Crown knows, or ought to know, that its
conduct may adversely affect the Aboriginal right or title of more than one First Nation, each First
Nation is entitled to consultation based upon the unique facts and circumstances pertinent to it.

237  Second, where the duty to consult arises in a project like this, the duty to consult must be
fulfilled before the Governor in Council gives its approval for the issuance of a certificate by the
National Energy Board. This is because the Governor in Council's decision is a high-level strategic
decision that sets into motion risks to the applicant/appellant First Nations' Aboriginal rights:
Haida, at paragraph 76. Further, future consultation, as contemplated by the Joint Review Panel
conditions, would not involve the Crown and future decision-making lies with the National Energy
Board. Canada advised in the consultation process that the National Energy Board does not consult
with First Nations at the leave to open stage.

238  Against this legal framework, we turn to the execution of Phase IV of the consultation
process. We begin with a general comment about the importance of consultation at the beginning of
Phase IV and the status of the consultation process at that time.

239  Phase IV was a very important part of the overall consultation framework. It began as soon
as the Joint Review Panel released its Report. That Report set out specific evaluations on matters of
great interest and effect upon Aboriginal peoples, for example matters involving their traditional
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culture, the environment around them, and, in some cases, their livelihoods. Specific evaluations
call for specific and due ideration of those resps by Canada. Specific feedback
regarding specific matters dealt with in the Report may be more important than earlier opinions
offered in the abstract.

240  Further, the Report of the Joint Review Panel covers only some of the subjects on which
consultation was required. Its terms of reference were narrower than the scope of Canada's duty to
consult. One example of this is the fact that Aboriginal subjects that, by virtue of section 5 of the
Canadian Environmental Assessment Act, 2012, must be i in an envi al

are a small subset of the subjects that make up Canada's duty to consult.

241 In addition, in the Joint Review Panel's process:

* The proponent, Northern Gateway, made no assessment of the Project's
impact on Aboriginal title: Cross-examination of Enbridge witness, Haisla
Compendium, at pages 973, 975 and 976.

Similarly, the Joint Review Panel made no determination regarding

Aboriginal rights or the strength of an Aboriginal group's claim to an

Aboriginal right or title: Report of the Joint Review Panel, at page 47.

* Northern Gateway confined its assessment of the Project's impact on

Aboriginal and treaty rights to an assessment of the potential impacts upon

the rights to harvest and use land and resources: Cross-examination of

Enbridge witness, transcript, v. 149, line 22890; Report of the Joint

Review Panel, at page 42.

In assessing the various rights that Aboriginal peoples enjoy, including

hunting, fishing and gathering rights, Northern Gateway did not look

specifically at a single community's right. Rather it looked at rights

"generally speaking": Cross-examination of Enbridge witness, transcript,

v. 112, lines 9990-9993.

* The Joint Review Panel accepted this approach and relied upon it to
conclude that the Project would not significantly adversely affect the
interests of Aboriginal groups that use lands, waters or resources in the
Project area: Report of the Joint Review Panel, at pages 49-50.

242 As for the status of the consultation process at the start of Phase IV, this was Canada's first
opportunity -- and its last opportunity before the Governor in Council's decision -- to engage in
direct consultation and dialogue with affected First Nations on matters of substance, not procedure,
concerning the Project: Crown Consultation Report, Exhibit A to the affidavit of Jim Clarke (the
Director General, Operations of the Major Project Office, Natural Canada).

243 Itis in this context that Canada entered Phase IV of the consultation process. Its goal was
stated, in Canada's Aboriginal Consultation Framework, to be to:
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...seek to establish whether all concerns about potential project impacts on
potential or established Aboriginal and treaty rights have been characterized
accurately. It will also consult on the manner and extent to which any
recommended mitigation measures might serve to accommodate these concerns,
and whether there remain any outstanding issues.

244  We turn now to consider Canada's execution of the process of consultation under Phase IV --
a process we would characterize as falling well short of the minimum standards prescribed by the
Supreme Court in its jurisprudence.

245 Canada initiated Phase IV shortly before the Joint Review Panel issued its Report. In a letter
dated December 5, 2013, Canada advised that:

* consultation meetings would begin shortly after the release of the Report of
the Joint Review Panel;
* 45 days was allotted to meet with all affected Aboriginal groups;
* the Report of the Joint Review Panel and a Crown Consultation Report
would be used to inform the Governor in Council about whether to order
the National Energy Board to issue a Certificate;
affected First Nations were given 45 days to advise Canada in writing of
their concerns by responding to the following three questions:

Docs the Panel Report appropriately characterize the concerns you raised during the
Joint Review Panel process?

Do the recommendations and conditions in the Panel Report address some/all of your
concerns?

Are there any "outstanding” concerns that are not addressed in the Panel Report? If
50, do you have ons (i.c.. proposed fon measures) on how
to address them?

* Such responses "must not exceed 2-3 pages in length and must be received
by April 16,2014."

246 The First Nations responded that the timelines were arbitrarily short and insufficient to
provide for meaningful consultation: see, for example, the Haisla's letter of December 12,2013,
Exhibit H to the affidavit of Chief Councillor Ellis Ross, at page 787.

247 At consultation meetings, the First Nations requested that the timelines for consultation be
extended. Evidence illustrating this is found in the affidavit of Chief Ellis Ross of the Haisla:
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107.  During the March Meeting, the Haisla Nation asked the Crown representatives
to extend the timeline for consultation. Mr. Clarke advised that the timelines
were driven by legislation which they themselves were not authorized to extend.
‘We pointed out that the relevant legislation provided the Crown with an ability to
extend the timelines. Mr. Clarke conceded that this was correct. The Haisla
Nation therefore asked the Crown representatives to ask the Minister to extend
the timelines for the Decision to allow meaningful consultation. Mr. Clarke
agreed to do so.

108.  During the April Meeting, Mr. Clarke told us that he had communicated the
Haisla Nation's request to extend the deadlines to the Minister of Natural
Resources, but the Minister had failed to respond to this request. In our May 7,
2014 letter we requested again that a decision on the Project be delayed to allow
meaningful consultation to take place. The Crown refused. [Emphasis added]

248  The Haisla Phase IV consultation meeting notes of March 3, 2014 and April 8-9,2014 are
consistent with this evidence.

249  As the Haisla observed at their ion meeting, no e:
was ever provided for the rush "and that's a problem."

"from anyone at all"

250 Throughout the consultation, the Haisla asked that Canada defer consideration of the Project.
Specifically, the Haisla requested that the decision be delayed to allow for scientific studies. Taylor
Cross, Deputy Chief Councillor of the Haisla, gave evidence that:

15.  We further identified the lack of certainty surrounding the Crown's preparedness
for potential spills of diluted bitumen as a reason to consider delaying Project
approval. The Coast Guard Canada representative, Mr. Roger Girouard, could
not say how long it would take Canada to be prepared to provide effective
ocean-based spill response. even with an budget. Mr. Girouard further

stated that ocean-based spill response requires additional information about the
relevant waters, the nature of the products to be transported, and appropriate

overnance, and i Jui before it can be effective.
We asked for a delay of the decision to allow for the proper scientific studies to
take place. Canada's representatives told us they would place this request before
decision-makers. If they did. it was ignored. [Emphasis added]

16. Ms. Maclean [of Environment Canada] stated that the spill modelling done
conducted [sic ] by Northern Gateway Pipelines Inc. and Northern Gateway
Pipelines Limited Partnership (collectively "Northern Gateway") did not include
stochastic modelling, which would have provided a better understanding about
how environmental conditions would influence a spill. We asked for a delay of
the decision until this had been provided. Canada's ives told
us they would place this request before decision-makers. If they did, it was
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ignored. [Emphasis added]

251  While the Governor in Council was subject to a deadline for decision under subsection 54(3)
of the National Energy Board Act, that subsection allows the Governor in Council, by order, to
extend that deadline. The importance and constitutional significance of the duty to consult provides
ample reason for the Governor in Council, in appropriate circumstances, to extend the deadline.
There is no evidence that Canada gave any thought to asking the Governor in Council to extend the
deadline.

252 But even if Canada did not wish to ask the Governor in Council for an extension, we
consider that a pre-planned, organized process of Phase IV consultation would have allowed
Canada to receive in time all relevant views, discuss and consider them, provide any necessary
explanations and, if appropriate, make suitable recommendations to the Governor in Council,
including any further conditions to be added to any approval of the Project.

253 By and large, many of the First Nations' concerns were specific, focused and brief; Canada's
actions in response equally could have been specific, focused and brief.

254 Jim Clarke was involved in Phase IV and "acted as Canada's lead" on issues that involved the
mandates of two or more government departments. Under cross-examination on his affidavit by
counsel for Haisla, Mr. Clarke himself acknowledged that consultation on some issues fell well
short of the mark:

323. Q. Now you indicated yesterday that you had to review the meeting notes to
assess whether Canada and Haisla had been able to address the agenda items.

Generally is it your conclusion that Haisla and Canada had a full
discussion of the items on the two agendas?

A. T focused my efforts in looking at the notes on the second agenda, and
I apologize if that was not the understanding yesterday.

Ilooked at specifically all the items under 7(c) of the second
agenda, all the issues, the extent to which panel terms and conditions addressed
concerns of potential impacts, those 20 items.

324. Q. And generally is it your conclusion that Haisla and Canada had a full
discussion of those 20 items?
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A. Lwould say the general conclusion is that there was not a full
discussion of those 20 items. There was discussion of a majority of those items.
My assessment last evening was that there was discussion of 12 of 20 items.

327. Q. Would you say that the Haisla's concerns about potential impacts on hunting
is one of the items that was fully discusse d?

A.Iwould say. no. it wasn't.

328. Q. What about trapping?

A. Lwould say, no. it wasn't.

329. Q. How about marine spills? Was there a discussion about how marine spills
may have negative effects on the marine environment?

A. Yes, in many different parts of the meeting.

330. Q. Was there a discussion of how Haisla rely on marine resources in the
exercise of their Aboriginal rights?

A.Tbelieve so.

w

31. Q. Could you point me to that in the meeting notes?

A.Thave multiple Adobe references to where marine spills were
discussed but that specific item I can't point you to right now.
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A. Ldon't recall if that was specifically part of the

333. Q. So you do not recall going into that level of detail?

A. Ldon't. [Emphasis added]

255 A further problem in Phase IV was that, in at least three instances, information was put
before the Governor in Council that did not accurately portray the concerns of the affected First
Nations. Canada was less than willing to hear the First Nations on this and to consider and, if
necessary, correct the information.

256  The first instance involved the Kitasoo. On June 9, 2014, Messrs. Maracle (the Crown
Consultation Coordinator) and Clarke wrote acknowledging some of the Kitasoo's concerns
expressed during Phase IV and enclosing that portion of the Crown Consultation Report that
outlined its position and summarized its concerns.

257  Counsel for Kitasoo responded by letter dated June 17,2014, identifying several inaccuracies
in the letter of Messrs. Maracle and Clarke and the Consultation Report. Points made included the
following:

* The Crown's letter incorrectly represented the Kitasoo's position respecting
mitigation.

The Consultation Report states "[t]he shipping route would cross the
northwestern portion of the Kitasoo/Xai'xais First Nation for
approximately 45 km. The confined channel assessment area is
approximately 56 km from the proposed shipping route." This was
incorrect and inconsistent with the Kitasoo's evidence that its territory
extended into the confined channel assessment area.

The information provided in the Crown Consultation Report was
insufficient. By presenting the Kitasoo's concerns in a summary and
high-level fashion, the decision-maker had insufficient information to
assess the Kitasoo's outstanding concerns respecting the Project.

258  As counsel's information was conveyed to Canada only on the date the decision to approve
the Project was made, the record before us does not demonstrate that these errors were corrected or
brought to the attention of the Governor in Council.

259  OnJune 9,2014, a similar letter was sent to the Heiltsuk. Again, its counsel responded by
letter dated June 17,2014. Errors and omissions identified by counsel included:

an incorrect representation of the Heiltsuk's positon on mitigation.
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* an incorrect statement that the "proposed shipping lane would be between
30 and 70 km north of the northern and western boundaries of the
traditional territories." The Heiltsuk's evidence was that the proposed
southern approach shipping lane intersected with a significant portion of
the Heiltsuk's traditional territory.

*

an incorrect representation of the Heiltsuk's position on equity
participation.

a failure to identify the central issue raised by the Heiltsuk regarding the
lack of baseline work and the lack of spill modelling in the Open Water
Area.

260 In the letter of June 17,2014, counsel argued insufficient information was provided to the
decision-maker that would allow assessment of the Heiltsuk's outstanding concerns. As was the case
with the letter sent by counsel for the Kitasoo, this letter was only received the day the decision to
approve the Project was made.

261 The final example comes from the June 9, 2014 letter with appended extracts of the Crown
Consultation Report received by the Nadleh and the Nak'azdli. In a letter dated June 16,2014, the
Yinka Dene Alliance Coordinator highlighted issues and inz acies in this letter:

* The letter inaccurately stated that, at the Phase IV consultation meeting,
federal officials discussed Canada's priorities regarding oil spill prevention
and response and discussed the opportunity for future involvement in oil
spill planning and response when such dialogue did not occur.

The Crown failed to respond to the key concerns and impacts raised by the
Nadleh and the Nak'azdli regarding the risks of an oil spill in their
territory.

262 As with the Kitasoo and the Heiltsuk, the Nadleh and the Nak'azdli also responded to Canada
asserting that the Governor in Council did not have sufficient information to make a decision. The
record does not demonstrate that the Governor in Council had this information before making its
decision. While Canada did respond acknowledging the errors in the Phase IV discussions, it did not
indicate any steps taken to correct the errors or state what effect, if any, this had on the Governor in
Council's decision: July 14 letter, Major Book of Documents, page 469.

263 Also of significant concern is the lack of meaningful dialogue that took place in Phase IV.

264 During the consultation meetings, Aboriginal groups were repeatedly told that Canada's
representatives were:

* working on the assumption that the Governor in Council needed to make
the decision by June 17, 2014;

* tasked with information gathering, so that their goal was to get the best

Page 74

information to the decision-makers;
* not authorized to make decisions;
* required to complete the Crown Consultation Report by April 16,2014.

265 When the role of Canada's representatives is seen in this light, it is of no surprise that a
number of concerns raised by Aboriginal groups -- in our view, concerns very central to their
legitimate interests -- were left unconsidered and undiscussed. This fell well short of the conduct
necessary to meet the duty to consult. There are several examples.

266 At the consultation meeting on April 22, 2014, the Kitasoo made detailed submissions about
why the Project's impacts on their Aboriginal rights could not be assessed without what they
referred to as the "missing information." The Kitasoo representatives explained that they required
information about spill modelling and assessment, the behaviour (or fate) of bitumen in the water, a
baseline marine inventory and what the spill recovery would look like. Thereafter, Chief Clark

bi asked Canada's ives "who will engage in consultation, will you?" Canada's
response was deli by two of its rep ives: Joseph Whiteside, a senior policy analyst with
Natural Resources, and Brett Maracle, the Crown Consultation Coordinator. Their response shows
little in terms of facilitating consultation; indeed, it shows just how short of the mark the Phase IV
consultation was:

Joseph Whiteside: Building on what I just said - we're not decision makers. our
job is to collect information to make sure that within the individual expertise of
Envi Canada, Transport Canada, my department Natural and
others. we fully understand what you're trying to tell us, and so the de: n
making is at a different level. Particularly on the matter of funding. They haven't
given us funding approval authority yet - maybe they will. But, our job is to take
the best recommendations forward that we can. We may have some questions as
the afternoon unfolds, to detail more of what was in your slide presentation - T
assume we have a copy of the slide presentation. That will help our analysis as
well.

So, part of our ibility today is not to make s, or to tell you we
have decisions that we can make. It is to tell you we will do the best job we can
in taking your ions forward so that they are properly understood
within our respective departments.

Brett Maracle: And considered.

Joseph Whiteside: and considered.
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Chief Clark Robinson: Will [you]make a recommendation on consultation?

Joseph Whiteside: Well one of the things we can look at is, based on what your
community and others have said - is that they are seeking, I think [it's] fair from
the hereditary chiefs said this morning, you're looking for an additional level of
consultation beyond what has already been engaged in prior to panel, through the
panel, which Canada continues to say we rely on, to the extent possible to meet
the duty to consult, and then using this phase IV to build on the work of the Panel
to make sure we fully understood what Aboriginal communities are saying.

To identify where you believes [there] are gaps, and I think [it's] fair to describe
alot of the presentation is talking about gaps in the analytical framework that
you believe critically need to be filled, and then to see what more can be done. It
may well be possible to take - to put forward a recommendation, and I can't say
what's in the Cabinet submission because I don't make that decision. As to
whether [Cabinet] feels there is ongoing consultation work that needs to be
engaged [in ] of the whether the decision is pro or con on the particular
project, that may well be an issue Ministers may wish to bring forward further
information about sultation. I can't say the door is closed. and I can't say what
the door on consu]lanon may be, that part of the analysis, we as a team may have
to do some work on to assist to assist our seniors.

Chief Clark Robinson: We don't agree that there has been any consultation.

[Emphasis added] [sic throughout]

267 In our view, the Kitasoo never received Canada's explanation why the missing information
was not required and why Canada rejected the assertion that the Kitasoo had not been adequately
consulted.

268 The Heiltsuk made similar submissions to the Kitasoo at their Phase IV consultation meeting
with Canada in terms of requiring additional information to assess the impacts on their Aboriginal
rights. Particularly concerning for the Heiltsuk was that there was insufficient information regarding
the risk of an oil spill to herring-spawn-on-kelp -- a resource over which the Heiltsuk have an
Aboriginal right to fish on a commercial basis: see the Heiltsuk's closing submissions to the Joint
Review Panel, extract book, Tab 19.

269 During the consultation meeting, elected leader and Chief Councillor Cecil Reid described
the importance of the herring industry to the Heiltsuk and the "horrific" consequences that an oil
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spill would have on their livelihood. He then asked Canada's representative "[...] why did you come
without the authority to discuss our concerns and react to them in a positive way so that we have
some comfort that this thing is being taken seriously? ... How can you make a decision until all the
information is in?"

270  Joseph Whiteside, a senior policy analyst with Natural Resources, responded along the same
lines as he did at the Kitasoo meeting:

Our responsibility is to collect the information we have and be as responsive to
the questions and issues we've heard in the last day and a half, and to be as
responsive back to, within the time that we have, to provide some information
and try and build some ing. Our main resp ity is to take your
views back and integrate them into the report that we have to prepare, so that our
senior managers and all up to the Ministers are fully aware of the perspective of
the Heiltsuk Nation brings forward on the proposal that will be before the
Cabinet by mid-June.

271  When Chief Councillor Marilyn Slett asked Canada's representatives if Canada would be
available for further consultations with the Heiltsuk on this matter, Canada's Crown Consultation
Coordinator, Brett Maracle, replied, "I can't say, because that would be basically the [Mlinister's
agreeing to [a] delay of the process." The Heiltsuk never received an explanation why the missing
information concerning a resource necessary for their sustenance was not required.

272 Deputy Chief Counselor Taylor Cross of the Haisla also provided evidence of the following
unaddressed concerns:

7. Despite a representative from Transport Canada attending the March and April
Meetings, we did not have time to discuss Canada's Tanker Safety Expert Panel
Report or our concerns with that report. We therefore requested that the Crown
reply to our concerns regarding that report in writing. To the best of my
knowledge, Transport Canada has not yet replied to our concerns in writing or
otherwise.

273 The Haisla fared no better when they raised concerns about errors in the Report of the Joint
Review Panel. For example, during the consultation meetings, Canada's representative agreed that
hundreds of culturally modified trees exist at the proposed terminal site, notwithstanding that the
Report of the Joint Review Panel stated that there were none. He agreed that many culturally
modified trees would be destroyed by the Project and that this would have an impact on the Haisla.
Canada then offered no suggestion as to how the impacts to the Haisla's culturally modified trees
could be avoided or accommodated.

274  Deputy Chief Councillor of the Haisla, Taylor Cross, also gave evidence that Canada's
representatives, including Jim Clarke, repeatedly stated that they had to accept the findings of the

Gitxaala Nation v. Canada 2016 FCA 187 | Page 75

Gitxaala Nation v. Canada 2016 FCA 187 | Page 76

Page 77

Joint Review Panel as set out in its Report. This was not so. Phase IV in part was an opportunity to
address errors and omissions in the Report on subjects of vital concern to Aboriginal Peoples. The
consequence of Canada's position was to severely limit its ability to consult meaningfully on
accommodation measures.

275 The Gitxaala encountered the same problems with Canada during Phase IV. It also took the
position that approval of the Project was premature and that further studies on matters arising from
the Report of the Joint Review Panel were required. The notes of the April 3, 2014 consultation
meeting show that Canada was asked "[c]an we get any response, any reasons why the additional
work that we're asking for can't be undertaken? Can we talk about what can or can't be undertaken?
We invite any discussion?"

276  Jim Clarke, for Canada, replied that "I don't want to raise your expectations. Typically we
just use the Joint Review Panel as information for the decision. It is not typical to delay the
legislative timeframe for decision. It doesn't mean it can't happen it's just not routinely done."

277  During this April 2014 consultation meeting, Canada acknowledged to the Gitxaala that an
oil spill could have a catastrophic effect on the Gitxaala's interests. The Gitxaala's representatives
went on to observe that the Gitxaala had filed many expert reports in the Joint Review Panel
process. The Gitxaala's representatives asked what Canada's views were on a specific report dealing
with navigation issues, and how Canada intended to take such report into account. Transport
Canada's representative answered, "If we can get more answers we'll try." Answers on this critical
issue were never forthcoming.

278  One final example occurred during the March 3,2014, consultation meeting with the Haisla.
The Haisla's representatives expressed concern at the extent to which paid lobbyists were talking to
government officials and affecting the consideration of their concerns and asked for disclosure of
lobbying efforts. Mr. Maracle responded that it was "hard for us to get [information] from
Ministers, [and it would be] better if you [used] an [access to information request]." If information
was available through an access request, it is difficult to see why it would not be provided through
the consultation process -- particularly in light of the timelines Canada had imposed.

279  Based on our view of the totality of the evidence, we are satisfied that Canada failed in Phase
IV to engage, dialogue and grapple with the concerns expressed to it in good faith by all of the
applicant/appellant First Nations. Missing was any indication of an intention to amend or
supplement the conditions imposed by the Joint Review Panel, to correct any errors or omissions in
its Report, or to provide meaningful feedback in response to the material concerns raised. Missing
was a real and sustained effort to pursue meaningful two-way dialogue. Missing was someone from
Canada's side empowered to do more than take notes, someone able to respond meaningfully at
some point.

280 Canada places great reliance on two letters sent to each affected First Nation on June 9, 2014
and July 14,2014, the former roughly a week before the Governor in Council approved the Project,
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the other after. In our view, for the following reasons, these letters were insufficient to discharge
Canada's obligation to enter into a meaningful dialogue.

281  Aside from the errors found in the June 9, 2014 letter sent to the Kitasoo, the Heiltsuk, the
Nadleh and the Nak'azdli, the content of the letters can at best be characterized as summarizing at a
high level of generality the nature of some of the concerns expressed by the affected First Nation.
Thus, the letter explained that during Phase IV, officials "noted [their] perspective on the extent
which [your] concerns could be mitigated by various measures" without setting out what the
Nations suggested mitigation measures were. To the limited extent the June 9, 2014 letter responded
to a concern, it did so only in a generic fashion. In substance, no explanation was provided about
what, if any, consideration had been given to the suggested mitigation measures.

282 To illustrate, to the extent a First Nation had raised a concern about the consequence of an oil
spill, Canada responded that it "place[d] a high priority on preventative measures to avoid the
occurrence of spills in the first place, and on enhancing response and recovery measures in the
unlikely event of a spill." The letter went on to inform that "the Government of Canada has recently
announced new measures to further enhance Canada's world-class pipeline safety and tanker safety
systems."

283  The July 14,2014 letters were lengthier and were intended "to respond to the many
important issues you have raised, and to describe some of the next steps related to the Project."
Given that the decision to approve the Project had already been made, and that consultation is to be
complete prior to making the decision at issue, it is difficult to see these letters as fulfilling Canada's
obligation to consult.

284 Moreover, again we characterize the content of the July letters as generic in nature,
explaining that the Joint Review Panel had subjected the Project proposal "to a rigorous
science-based review by an independent Panel." To the extent the letter addressed concerns
expressed by the First Nation, those concerns were summarized at a general level and then

p to by refe to itions imposed by the Joint Review Panel, by reliance upon the
current marine safety regime, the possibility "there may be further interest in conducting geological
and geotechnical sampling to gather additional information to better evaluate" hazards posed by
geo-hazards, additi research and de on the fate of diluted bitumen and ongoing
research.

285 It is fair to say the letters centered on accommodation measures.

286 However, the letters did not engage with the stated concerns that the Phase IV consultation
process was rushed and lacked any meaningful dialogue. Nor did the letters engage with the
repeatedly expressed concern that insufficient evidence was available to allow for an informed
dialogue about the potential impacts of the Project on Aboriginal and treaty rights.

287  Following the authorities of the Supreme Court of Canada on the duty to consult, we
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conclude that during the Phase IV process, the parties were entitled to much more in the nature of
information, ideration and explanation from Canada the specific and legitimate
concerns they put to Canada.

288  The dialogue necessary to fulfil the duty to consult was also frustrated by Canada's failure to
disclose necessary information it had about the affected First Nations' strength of claims to rights
and title. We stress information, as opposed to the legal assessments we discussed above at
paragraphs 218-225. Canada's attitude to the sharing of information about this is troubling. Strength
of claims was an important matter that had to be considered in order for the consultation in Phase
IV to be meaningful. We wish to explain why.

289  The consultation process in Phase IV was not to be a forum for the final determination and
resolution of Aboriginal claims to rights and title. We agree, based on the Supreme Court's
reasoning in Haida Nation, that this was appropriate: the duty to consult is not a duty to determine
unresolved claims. But disclosure by Canada of information concerning the affected First Nations'
strength of claims to rights and title was needed for another reason.

290 Inlaw, the extent and strength of the claims of affected First Nations affect Canada's level of
obligation to consult and, if necessary, accommodate. It also defines the subjects over which
dialogue must take place: a broad and strong claim to rights and title over an asserted territory
means that broad subjects within that territory must be discussed and, perhaps, must be
accommodated. Looking specifically at the case before us, Canada accepted that the obligation to
consult was deep. But dialogue had to take place regarding what that meant. What subjects were on
the table? How deep did the dialogue and, if necessary, accommodation have to go?

291  The case law is clear that Canada, acting under the duty to consult, must dialogue concerning
the impacts that the proposed project will have on affected First Nations and to communicate its
findings to the First Nations: Mikisew Cree First Nation, at paragraph 55. But contrary to that case
law, Canada repeatedly told the affected First Nations that it would not share a matter fundamental
to identifying the relevant impacts -- information concerning the strength of the affected First
Nations' claims to Aboriginal rights and title.

292 For discussions during Phase IV to be fruitful and the dialogue to be meaningful, this had to
happen. And, as we noted above, in a letter dated April 18,2012, the then Minister of the
Environment committed to do just that -- to provide a description of its strength of claim and depth
of consultation assessment.

293  But Canada never provided the Haisla with that description. The evidence of Chief Ross of
the Haisla shows that during Phase IV Canada resiled from that commitment and avoided defining
exactly what was in play during the consultations:

99.  There was no genuine discussion of the Haisla Nation's strength of claim at the
March and April Meetings. At the March Meeting, the Haisla Nation raised the
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importance of openly discussing Aboriginal rights and title - a topic [the Joint

Review Panel] had avoided entirely - and asked the Crown representatives to

share the Crown's views of the strength of claim. In his letter dated April 18

2012 the Minister of Environment had committed to sharing the Crown's results

of its analysis of our strength of claim prior to the of Phase IV of
its Consultation Framework. We stressed that we needed to know of any
di ding strength of claim in order for consultation to be

1. and so that we were not speaking at cross purposes.

100.  The Environment Canada representatives, Mr. Brett Maracle and Analise Saely,
stated that, based on a preliminary assessment, they were of the view that the
Haisla Nation had a strong Aboriginal title claim to the terminal site, a strong
Aboriginal title claim to portions of the pipeline right-of-way within Haisla
Territory, as well as a strong claim to Aboriginal rights to fish and harvest marine
resources in parts of the Kitamaat River, Kitamaat River or Estuary, and in the
Douglas Channel. We asked that the Crown provide detail as to what portions of
the pipeline route they conceded Haisla Nation has a strong Aboriginal title claim
to and what areas of water the Crown has conceded Haisla Nation has a strong
claim of aboriginal rights in. The Crown ives told us they would seek
permission to disclose the Crown's actual strength of claim analysis. includi
further analysis of strength of claim along the pipeline route. A copy of a March
11,2014 Jetter to the Crown documenting at page 4 some of what the Crown
admitted in terms of the Haisla Nation's strength of claim is found at pages 920
to 929 of Exhibit H to this my Affidavit. This letter, however, contains an error.
At page 4, the letter incorrectly states that the Crown explicitly agreed that the
Haisla Nation has a high strength of claim to its entire Traditional Territory. In
fact, the Crown representatives only explicitly admitted that the Haisla Nation
has a strong claim to title at the terminal site and portions of the pipeline route, as
well as a strong claim to fishing and harvesting rights in the aforementioned

waters.
101.  Shortly after the March Meeting, the Crown sent a letter to the Haisla Nation
with a generic and delit ly vague about our Nation's strength of

claim that was divorced from the Project area. The letter states as follows at page

As discussed during our meetings on March 4 and 5, Canada's preliminary
strength of claim assessment is based on the information the Haisla Nation have
provided to the Panel and in correspondence with government officials. Without
making any determination of the Haisla Nation's Aboriginal rights or title claims,
our preliminary assessment of that information, for the sole purpose of the
consultation process for this proposed project, is that it supports the Haisla
Nation as a having strong prime facie claim to both aboriginal rights and
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title within lands claimed as part of the Haisla traditional territory.

A copy of the Crown's letter dated March 24, 2014 with this statement is found at
pages 931 to 1,052 of Exhibit H to this my Affidavit.

102.  This carefully crafted statement came as a surprise to me, given that the Crown
representatives had previously conceded the Crown's view that the Haisla Nation
has a high strength of claim to Aboriginal title to the terminal site itself and to
portions of the pipeline right-of-way. Our request for clarity and for disclosure of
the Crown's strength of claim analysis had resulted in a statement which
effectively told us nothing about the Crown's view of the strength of our claim in
relation to the Project.

103. At the April Meeting, the issue of strength of claim was again raised, as was the
deliberately vague strength of claim language in the March 24 letter. We
expressed concern that such language was entirely unhelpful for the consultation
process. Mr. Maracle and Mr. Jim Clarke, of the Major Projects Management
Office. told us that they were limited in what they were authorized to disclose.
Specifically. Mr. Maracle stated that he had sought to disclose more and had
drafted a letter that did in fact disclose more regarding our strength of claim, but
that his supervisors had directed him to disclose nothing beyond what was set out
in the March 24 letter. Mr. Clarke told us that the Minister of Natural Resources
himself had directed that the consultation team disclose nothing more than what
was in the letter quoted above. Mr. Clarke stated that he had done his best to seek
the di of the Crown's strength of claim analysis. He explicitly confirmed
that the Minister of Natural rejected this plea for di and
ordered that no further disclosure be made. We asked Mr. Clarke if he could
explain the rationale behind the Crown's refusal to share its analysis of the Haisla
Nation strength of claim. He stated that he could not. We stated that the effect of
Canada's failure to share its strength of claim analysis was that Minister Kent's
promise would be broken. The Crown representatives had no explanation. A
copy of our letter of May 7, 2014 expressing frustration with the Crown's
approach to Phase IV consultation is found at pages 1,054 to 1,066 of Exhibit H
to this my Affidavit. [Emphasis added]

294  The experience of the Gitxaala was not dissimilar. By letter dated March 28, 2014, they were
informed that Canada accepted the Gitxaala had a strong prima facie claim "to an Aboriginal right
to fish and harvest shellfish and other marine resources for food, social and ceremonial purposes in
the area claimed as part of the Gitxaala Nation traditional territory."

295  Thereafter, the notes of the Phase IV consultation meeting held on April 3, 2014 show that
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the Gitxaala asked, not for an adjudication of their rights, but for Canada's assessment of the
strength of their claim as they had asserted governance and title rights, i.e. far more than just
harvesting rights. Brett Maracle responded that Canada had already gone through many ministerial
levels to get approval for the statement about the strength of claim that was provided in Canada's
correspondence. Jim Clarke also advised they had pushed very hard to get this disclosure.

296 When asked if Canada agreed that the Gitxaala was owed a deep level of consultation, Mr.
Maracle advised that he didn't have approval to say so. When further pressed, he repeated that
Canada had tried to give as much information as it could about the rights of the Gitxaala, and what
Canada's representatives were able to share they did share.

297  Chief Moody then observed that somewhere a determination had been made that their rights
were focused on subsistence harvesting. In answer to the question of whether the discussion would
be limited to this determination of their rights he was told, "No, but that's all we are allowed to
share."

298  Again, at the April 22,2014 consultation meeting with the Kitasoo, Mr. Maracle repeated
that Canada was not at that time sharing the strength of claim assessments. Aynslie Saely of
Environment Canada then added that they were still getting information which would allow them to
complete the depth of consultation assessment. When asked if Canada would share its ultimate
conclusion and the information it relied on for assessing the strength of claim, Ms. Saely responded
that such conclusion would be a cabinet confidence, and as such it was not information that could
be shared.

299  Three days later, the transcript of the April 25, 2014 consultation meeting with the Heiltsuk
records Ms. Saely of Environment Canada advising that Canada had a strength of claim assessment
but it was not something that could be shared. The stated rationale was that, as it had been prepared
by the Department of Justice, it was protected by solicitor client privilege. When counsel for the
Heiltsuk observed that while legal advice could not be disclosed, the result of the assessment could
be disclosed, Ms. Saely responded that "[i]n terms of the directions that we received - that it is part
of Cabinet confidence."

300 We do not accept that privileges in this case barred Canada's from disclosing factual
information relevant to the consultation process.

301 At the consultation meeting with the Gitxaala held on April 2,3 and 4, 2014, in response to
questions about the impacts of oil spills upon governance and other concerns, Canada's
representatives advised that "Phase I'V consultations are an opportunity to carefully consider the
concerns of Gitxaala Nation regarding the potential adverse impacts of the propose (sic) Project."
The question was then asked if that was the only answer the Gitxaala was going to get. Mr. Maracle
responded "[t]his is the answer that's being provided, and some of this will form part of our impact
assessment, which we cannot share."
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302  On cross-examination, Jim Clarke confirmed "Canada has not provided a detailed impact
assessment to the Gitxaala, nor would Canada consider that to be a normal part of an environmental
assessment process.” Perhaps such information is not part of an environmental assessment process
-- but the Supreme Court has held it to be a necessary part of meaningful consultation.

303 Again, we refer to the affidavit of Chief Ross on this point:

106. At the March Meeting. we asked the Crown representatives to provide us with a
list of the infringements of the Haisla Nation's Aboriginal rights and title that the
Crown had identified as flowing from the Project. Mr. Maracle stated that this
was a work in progress but that he would try to get that information to us as soon
as possible. However, at the April Meeting. Mr. Maracle stated that his
supervisors had prohibited any di of the Crown's of
infringements. In fact, Mr. Maracle told us that Canada had a document that sets
out the Haisla Nation strength of claim, the severity of impacts from the Project,
and the depth of consultation required, but that the Crown representatives had
been forbidden from sharing that. We asked Mr. Maracle if he knew what the
rationale was for his supervisors directing him to not provide this information.
Mr. Maracle stated that he did not know. [Emphasis added]

304 This evidence is again consistent with the notes of the consultation meeting held on April 8
and 9, 2014, except that at the meeting Mr. Maracle stated that the direction precluding disclosure
came from the Ministerial level.

305 We are satisfied that neither the Gitxaala nor the Haisla were singled out. Rather, the highest
level of government directed that information vital to the assessment of the required depth of
consultation (Canada's understanding of the strength of the right claimed and the potential impact of
that right) not be shared with any First Nation.

306 We note that Canada does not argue that it was not obliged to consult with respect to title and
governance matters. Rather, it argues that it reasonably accommodated potential impacts on
assertions of Aboriginal title and governance claims to the point of Project development.

307  This is similar to the strategy that Canada employed with respect to disclosing its strength of
claim assessments at the Phase IV consultation meetings. It was Canada's view that a dialogue
regarding the content and extent of a particular right claim was unnecessary and it attempted to
focus the meetings on mitigation and minimization of impacts. For example, at the April 3 meeting,
the Gitxaala asked Canada "When Canada says it's taking the rights at face value, what does that
mean? That it accepts Gitxaala has these rights?" Brett Maracle for Canada responded "No, it means
considering whether there are measures that could address these impacts."

308  In our view, it was not consistent with the duty to consult and the obligation of fair dealing
for Canada to simply assert the Project's impact would be mitigated without first discussing the
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nature and extent of the rights that were to be impacted. In order for the applicant/appellant First
Nations to assess and consult upon the impacts of the Project on their rights there must first be a
respectful dialogue about the asserted rights. Once the duty to consult is acknowledged, a failure to
consult cannot be justified by moving directly to dation. To do so is i i with the
principle of fair dealing and reconciliation.

309 While we agree with Canada that the consultation process was not a proper forum for the
negotiation of title and governance matters, similar to other asserted rights, affected First Nations
were entitled to a meaningful dialogue about the strength of their claim. They were entitled to know
Canada's information and views concerning the content and strength of their claims so they would
know and would be able to discuss with Canada what was in play in the consultations, the subjects
on which Canada might have to accommodate, and the extent to which Canada might have to
accommodate. Canada's failure to be candid on this point, particularly in light of the initial
commitments made in the letter of the Minister of the Environment dated April18, 2012 (discussed
at paragraphs 220 and 292, above), was legally unacceptable. Canada's failure frustrated the sort of
genuine dialogue the duty to consult is meant to foster.

310 We now consider the adequacy of Canada's reasons.

311 In the present case, Canada was obliged at law to give reasons for its decision directing the
National Energy Board to issue the Certificates. The source of this obligation was two-fold. As we
develop in more detail below, in the present circumstances where a requirement of deep
consultation existed, the Crown was obliged to give reasons. Additionally, subsection 54(2) of the
National Energy Board Act requires that where the Governor in Council orders the National Energy
Board to issue a certificate, the order "must set out the reasons for making the order."

312 Canada argues that the requirement to give reasons was met for the following reasons:

* Neither the National Energy Board Act nor the Canadian Environmental
Assessment Act, 2012 require the Governor in Council to expressly address
the adequacy of consultation in the order, nor to provide reasons in relation
thereto.

* To the extent that the fulfilment of the duty to consult required reasons to
be provided with respect to Canada's assessment of Aboriginal concerns
and the impact those concerns had, the June and July letters addressed the
information and issues arising in the consultation process to the point of
the Governor in Council's decision.

* "Added to the other aspects of the record and the lengthy consultation
process in this case that unfolded over several years, the June and July
letters amply accomplish this purpose.”

* Read together with the findings and recommendations found in the Report
of the Joint Review Panel, the Order in Council allows the parties and the
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Court to understand the decision and to determine whether it falls within
the range of acceptable outcomes.

313 We accept the submission of the Attorney General that the Order in Council allows us to
understand that the Governor in Council made its decision on the basis that it accepted the Joint
Review Panel's finding that the Project will be required by present and future public convenience
and necessity, and that the Project will diversify Canada's energy export markets and will contribute
to Canada's long-term economic prosperity. This was sufficient to comply with the statutory
requirement to give reasons in so far as the issues covered by the Joint Review Panel were
concerned. But as far as the independent duty to consult is concerned, it fell well short of the mark.

314  Canada elected in these proceedings not to challenge, but to take at face value, assertions of
Aboriginal rights and title. In some instances it has expressly acknowledged the existence of a
strong prima facie case for a claim. For example, it has acknowledged the Heiltsuk's right to a

herring-spa kelp fishery as ized by the Supreme Court in R. v. Gladstone,
[1996] 2 S.C.R. 723, 137 D.L.R. (4th) 648. Given this, the importance of the claimed rights to
Aboriginal groups, and the significance of the potential infringement of those rights, this is a case
where deep consultation required written explanations of the sort described below to show that the
Aboriginal groups' concerns were considered and to reveal the impact those concerns had on the
Governor in Council's decision: Haida Nation, at paragraph 44.

315  We accept the submissions of counsel for the Kitasoo and the Heiltsuk that where, as in this
case, the Crown must balance multiple interests, a safeguard requiring the Crown to set out the
impacts of Aboriginal concerns on decision-making becomes more important. In the absence of this
safeguard, other issues may overshadow or displace the issue of the impacts on Aboriginal rights.

316  Nor is the requirement to give reasons met by the Report of the Joint Review Panel or the
June and July letters.

317 Inits Report, the Joint Review Panel did not determine anything about Aboriginal rights or
title and gave no ion on how those d rights affected, if at all, its decision that the
Project would not significantly adversely affect the interests of Aboriginal groups that use lands,
waters or resources in the Project area. Thus, the Report of the Joint Review Panel -- under this
legislative scheme, nothing more than a guidance document -- can shed no light on Canada's
assessment of how the Project would impact upon asserted rights and title.

318 Similarly, as the Attorney General correctly conceded, the June and July letters are only
capable of addressing issues up to the point of the Governor in Council's decision. Additionally, we
addressed above the deficiencies of these letters as part of the consultation process. The letters'
contents are not sufficient to show that the Governor in Council had proper regard for the asserted
rights and how that appreciation of those rights factored into its decision to approve the Project.

319  The balance of the record that could shed light on this, i.e., the staff recommendations
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flowing from the Phase IV consultation process, the ministerial recommendation to the Governor in
Council and the information before the Governor in Council when it made his decision, are all the
subject of Canada's claim to Cabinet confidence under section 39 of the Canada Evidence Act and
thus do not form part of the record. Canada was not willing to provide even a general summary of
the sorts of recommendations and information provided to the Governor in Council.

320  Finally and most importantly, on the subject of reasons, we note that the Order in Council
contains only a single recital on the duty to consult. It records only that a process of consultation
was pursued, nothing more:

‘Whereas the Crown has undertaken a process of consultation and
accommodation with Aboriginal groups relying on the work of the Panel and
additional consultations with Aboriginal groups;

321 Nowhere in the Order in Council does the Governor in Council express itself on whether
Canada had fulfilled the duty to consult. This raises the serious question whether the Governor in
Council actually considered that issue and whether it actually concluded that it was satisfied that
Canada had fulfilled its duty to consult. All parties acknowledge that the Governor in Council had
to consider and be satisfied on the issue of the duty to consult before it made the Order in Council.

322 Similarly, the Order in Council does not suggest that the Governor in Council received
information from the consultations and considered it.

323 There is nothing in the record before us to assist us on these matters. This is a troubling and
unacceptable gap.

324 Had the Phase IV consultation process been adequate, had the reasons given by Canada's
officials during the consultation process been adequate and had the Order in Council referred to and
adopted, even generically, that process and the reasons given in it, the reasons requirement might
have been met. But that is not what happened. Here too, Canada fell short of the mark.

(5)  Conclusion

325 We have applied the Supreme Court's authorities on the duty to consult to the uncontested
evidence before us. We conclude that Canada offered only a brief, hurried and inadequate
opportunity in Phase IV -- a critical part of Canada's consultation framework -- to exchange and
discuss information and to dialogue. The inadequacies -- more than just a handful and more than
mere imperfections -- left entire subjects of central interest to the affected First Nations, sometimes
subjects affecting their subsistence and well-being, entirely ignored. Many impacts of the Project --
some identified in the Report of the Joint Review Panel, some not -- were left undisclosed,
undiscussed and unconsidered. It would have taken Canada little time and little organizational effort
to engage in meaningful dialogue on these and other subjects of prime importance to Aboriginal
peoples. But this did not happen.
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326  The Project is large and has been in the works for many years. But the largeness of the
Project means that its effects are also large. Here, laudably, many of the potentially-detrimental
effects appear to have been eliminated or mitigated as a result of Northern Gateway's design of the
Project, the voluntary undertakings it has made, and the 209 conditions imposed on the Project. But
by the time of Phase IV consultations, legitimate and serious concerns about the effect of the Project
upon the interests of affected First Nations remained. Some of these were considered by the Joint
Review Panel but many of these were not, given the Joint Review Panel's terms of reference. The
Phase IV consultations after the Report of the Joint Review Panel were meant to provide an
opportunity for dialogue about the Report and to fill the gaps.

327 However, the Phase IV consultations did not sufficiently allow for dialogue, nor did they fill
the gaps. In order to comply with the law, Canada's officials needed to be empowered to dialogue
on all subjects of genuine interest to affected First Nations, to exchange information freely and
candidly, to provide explanations, and to complete their task to the level of reasonable fulfilment.
Then recommendations, including any new proposed conditions, needed to be formulated and
shared with Northern Gateway for input. And, finally, these recommendations and any necessary
information needed to be placed before the Governor in Council for its consideration. In the end, it
has not been demonstrated that any of these steps took place.

328 In our view, this problem likely would have been solved if the Governor in Council granted a
short extension of time to allow these steps to be pursued. But in the face of the requests of affected
First Nations for more time, there was silence. As best as we can tell from the record, these requests
were never conveyed to the Governor in Council, let alone considered.

329  Based on this record, we believe that an extension of time in the neighbourhood of four
months -- just a fraction of the time that has passed since the Project was first proposed -- might
have sufficed. Consultation to a level of reasonable fulfilment might have further reduced some of
the detrimental effects of the Project identified by the Joint Review Panel. And it would have
furthered the constitutionally-significant goals the Supreme Court has identified behind the duty to
consult -- the honourable treatment of Canada's Aboriginal peoples and Canada's reconciliation with
them.

330 At the end of Phase IV of the consultation process is the Governor in Council. As we have
explained above at paragraphs 159-168, under this legislative scheme the ultimate responsibility for
considering whether the duty to consult has been fulfilled and whether necessary action must be
taken in response to it rests with the Governor in Council and no one else. As a matter of law, the
Governor in Council had to receive and consider any new information or new recommendations
stemming from the concerns expressed by Aboriginal peoples during the consultation and, if
necessary or appropriate, react, for example by imposing further conditions on any certificates it
was inclined to grant.

331 Did the Governor in Council fulfil this legal obligation? In its Order in Council, the
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Governor in Council decided to acknowledge only the existence of consultations by others during

the process. It did not say more despite the requirement to provide reasons under section 54 of the

National Energy Board Act and under the duty to consult. The Governor in Council had to provide
reasons to show that it fulfilled its legal obligation. It did not do so.

332 Overall, bearing in mind that only reasonable fulfilment of the duty to consult is required, we
conclude that in Phase IV of the consultation process -- including the execution of the Governor in
Council's role at the end of Phase IV -- Canada fell short of the mark.

G. Remedy

333 For the foregoing reasons, the Order in Council must be quashed. The Order in Council
directed that the National Energy Board issue the Certificates. Now that the basis for the
Certificates is a nullity, the Certificates are also a nullity and must be quashed. The matter is
remitted to the Governor in Council for redetermination.

334 In that redetermination, the Governor in Council is entitled to make a fresh decision -- one of
the three options identified at paragraph 113 above, including the making of additional conditions
discussed at paragraphs 159-168 above -- on the basis of the information and recommendations
before it based on its current views of the broad policies, public interests and other considerations
that bear upon the matter. For example, if the Governor in Council, in looking at the matter afresh,
considers that the envi 1 dations are i 'y because the envi
assessment should have been conducted differently, it may exercise its discretion under section 53
to have the National Energy Board redetermine the matter.

335  Butif the Governor in Council decides in that redetermination to have Certificates issue for
the Project, it can only make that decision after Canada has fulfilled its duty to consult with
Aboriginal peoples, in particular, at a minimum, only after Canada has re-done its Phase IV
consultation, a matter that, if well-organized and well-executed, need not take long.

336  As aresult of that consultation, Canada may obtain new information that affects the
Governor in Council's assessment whether Canada has fulfilled its duty to consult. It may prompt
Canada to accommodate Aboriginal concerns by recommending that additional conditions be added
to the Project. It may also affect the balancing of considerations under section 54 of the National
Energy Board Act. Thus, any new information and new recommendations must be placed before the
Governor in Council.

337 It goes without saying that as a matter of procedural fairness, all affected parties must have
an opportunity to on any new ions that the inating Minister proposes to
make to the Governor in Council.

338  This leaves the Governor in Council in the same position as it was immediately before it first
issued the Order in Council. All the powers that were available to it before are available to it now.
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339  This means that on redetermination, the Governor in Council will have the three options
available to it, summarized at paragraph 113 above, as well as the discretionary power, as explained
at paragraphs 159-168 above, to impose further conditions on the Certificates in order to
accommodate the concerns of Aboriginal peoples.

340  This also means that upon receipt of any new information or any new recommendations, the
Governor in Council is subject to the strict time limits for making its decision under subsection
54(3) of the Act.

341  Finally, we note that the Governor in Council must provide reasons for its decision in order
to fulfil its obligations under subsection 54(2) and the duty to consult.

H. Proposed disposition

342 For the foregoing reasons, we would dismiss the applications for judicial review of the
Report of the Joint Review Panel in files A-59-14, A-56-14, A-64-14, A-63-14 and A-67-14.

343 We would also allow the applications for judicial review of the Order in Council, P.C.
2014-809 in files A-437-14, A-443-14, A-440-14, A-445-14, A-446-14, A-447-14, A-448-14,
A-439-14 and A-442-14 and quash the Order in Council. We would also allow the appeals in files
A-514-14, A-520-14, A-522-14 and A-517-14 and quash the National Energy Board's Certificates
OC-060 and OC-061.

344 We would further order that:

(a)  The matter is remitted to the Governor in Council for redetermination;

(b)  Atits option, the Governor in Council may receive submissions on the
current record and, within the timeframe under subsection 54(3) of the
National Energy Board Act calculated from the date submissions are
complete, may redetermine the matter by causing it to be dismissed under
paragraph 54(1)(b) of the National Energy Board Act;

(c)  If the Governor in Council does not pursue the option in paragraph (b) or
if it pursues that option but does cause the matter to be dismissed at that
time, the matter will remain pending before it; in that case, Phase IV
consultation shall be redone promptly along with any other necessary
consultation with a view to fulfilling the duty to consult with Aboriginal
peoples in accordance with these reasons;

(d)  When the Attorney General of Canada is of the view that the duty under
paragraph (c) and any procedural fairness obligations are fulfilled, she
shall cause this matter to be placed as soon as practicable before the
Governor in Council for redetermination, along with any new
recommendations and any new relevant information; and

(e)  The Governor in Council shall then redetermine this matter in accordance
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with these reasons within the timeframe set out in subsection 54(3) of the
National Energy Board Act, running from the time it has received any new
recommendations and any new relevant information.

345 If the parties are unable to agree on costs, we invite them to provide us with submissions of
no more than five pages.

346 We thank the parties for the great assistance they have provided to the Court throughout.

DAWSON J.A.
STRATAS J.A.

347 RYERJ.A. (Dissenting Reasons):-- I have read the thorough reasons of the majority (the
"Majority Reasons") and am in agreement with much of them. In particular, I agree that the Order in
Council is unimp from an ini ive law perspective. However, with respect, I do not
agree that it should be set aside on the basis that the Crown's execution of the Phase TV
consultations was inadequate to meet its duty to consult. In my view, in the context of the overall
Project-approval process, the execution of the Phase IV consultations was adequate, and I would
dismiss the applications and appeals with costs.

348  In preparing these reasons, I have adopted all of the defined terms contained in the Majority
Reasons, except where otherwise stipulated.

349  Asa starting point, it is my view that the only Aboriginal rights that are engaged by the
Project are each First Nation's asserted rights in relation to the use and benefits of the lands and
waterways that the Project will cross. Additionally, the Project may engage the Heiltsuk Nation's
established right to use a portion of the offshore waters to conduct commercial
herring-spawn-on-kelp fishery operations. In these reasons, I refer to each of these engaged asserted
or established Aboriginal rights as a "Usage Right".

350 Treject any assertion that the construction and operation of the Project could affect the
asserted governance rights or asserted Aboriginal title. These are purely legal rights that could not
be damaged or extinguished by the activities undertaken in the course of the Project. An action that
has the effect of sterilizing land near the Project right of way would, no doubt, damage a First
Nation's ability to use and enjoy the flora and fauna that would otherwise have been situated on the
sterilized land. However, the sterilizing action would have no impact upon the First Nation's ability
to establish, at some future time, a right to Aboriginal title to, and governance rights in respect of,
such land.

351 A detailed description of the history, size and scope of the Project is contained in the
Majority Reasons and does not bear repeating. Suffice it to say that the Project is a massive
undertaking, with an estimated cost of over $7.9 billion. It also has the support of a majority of the
affected First Nations, 26 of which accepted the Project proponent's offer to acquire an equity
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interest in the Project. In assessing the adequacy of the execution of the Phase IV consultations, it is
important to consider these consultations in the context of the Project's duration, size and scope.

352 The Majority Reasons describe a number of alleged imperfections in the Crown's execution
of the Phase IV consultations and conclude that such imperfections establish the Crown's failure to
meet its duty to consult obligations. However, as acknowledged in the Majority Reasons, the
standard to be met is that of adequacy and not perfection (Haida Nation at paragraphs 60-63).

353 Inessence, the alleged imperfections are as follows:

(a)  the timelines for the Phase IV consultations were too short;

(b)  the Crown Consultation Report contained inaccuracies in its portrayal of
the First Nations' concerns, with the result that the Governor in Council
had insufficient information to render its decision;

(c)  the dialogue that occurred in the Phase IV consultations was not
meaningful; and

(d)  the Crown did not share its strength of claim information.

354 With respect, even assuming that these imperfections have been established, it is my view
that taken together, in the context of such a large and complex project that has taken over 18 years
to reach the present stage, they are insufficient to render the Phase IV consultations inadequate.

355 T wish to briefly address each of the four alleged imperfections. First, the timelines for the
Phase IV consultations were statutorily imposed. The Majority Reasons criticize the Crown for
failing to request an extension from the Governor in Council, but the Crown had no obligation to
make such a request. Moreover, there has been no challenge, by way of judicial review, of the
Crown's alleged failure to request an extension of the statutory timelines. The Majority Reasons
offer the view that a short ion of the timelines -- in the nei; hood of four months --
would have been sufficient to permit sufficient dialogue to take place and to fill any informational
gaps. With respect, this view is speculative.

356  Secondly, because of the claim of Cabinet confidence, under section 39 of the Canada
Evidence Act, this Court is unaware of the entirety of the materials that were before the Governor in
Council when it made its decision. Accordingly, with respect, it is not possible for this Court to
make any assessment of the adequacy of the materials that were before the Governor in Council
when it made its decision. In any event, it is apparent that the Crown's summaries in the Crown
Consultation Report, which contained the alleged inaccuracies, were not the only documents that
were before the Governor in Council. Any such inaccuracies would have been apparent from a
review of the Report, and the letters from First Nations which were appended to the Crown
Consultation Report, both of which are presumed to have been reviewed by the Governor in
Council. Thus, in my view, any inaccuracies in the Crown Consultation Report are insufficient to
render the Crown's Phase IV consultations inadequate.
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357  Thirdly, the Majority Reasons appear to conclude that the Crown failed to engage in a
meaningful dialogue because some First Nations stated that they required further information
regarding the Project's impacts, and the letters sent by the Crown following the Phase IV

sultations add; d dation but not the First Nations' concerns regarding consultation.
With respect, in my view, the requested information, by and large, related to matters that were
considered by the Joint Review Panel or, in some instances, matters that were never placed before
the Joint Review Panel, but should have been. The assertion of such imperfections in the Phase IV
consultations represented an attack on the Report in a forum neither designed nor equipped to
adjudicate its merits. Indeed, those First Nations have challenged the adequacy of the Report in this
appeal, but to no avail. In addition, it is my view that a focus on accommodation in the letters is
consistent with the Phase IV mandate to consider the efficacy of the "mitigation measures" put forth
by the Joint Review Panel (Aboriginal Consultation Framework at page 8). Moreover, one may
question the practical utility of engaging in ongoing discussions with respect to a concern that has
been accommodated.

358  Finally, it is my view that the Crown made no error in failing to disclose its strength of claim
assessments. It seems incongruous to stipulate that the consultation process was "not a proper forum
for the negotiation of title and governance matters" (Majority Reasons at paragraph 309) and then to
conclude that the Crown's "attitude to the sharing of information" regarding its assessment of the
strength of the First Nations' claims in respect of such asserted rights was "troubling" (Majority
Reasons at paragraph 288). This is especially so in light of the conclusion that the Crown, as a
matter of law, had no obligation to share its assessment of the strength of each First Nation's claim
in respect of asserted rights (Majority Reasons at paragraph 224). In my view, there is little, if
anything, to distinguish between the Crown's "legal" assessment of a First Nation's claim and
"information" the Crown has about the strength of such a claim. As the Majority Reasons stipulate,
the Crown's legal assessment of the strength of a First Nation's claim is inherently subject to
solicitor-client privilege. In my view, that privilege extends to the Crown's information upon which
its legal assessment is based. To the extent that issues as to governance rights and Aboriginal title
are live as between the Crown and any of the applicant/appellant First Nations, such issues ought to
be pursued elsewhere as they are not, in my view, properly engaged by the Project-approval
process. I agree that the Crown had no obligation to share its strength of claim assessments and, as a
result, it is my view that this alleged failure does not establish the inadequacy of the Crown's Phase
1TV consultations.

359  Inmy view, the Crown's participation in the Phase IV consultations was sufficient to fulfill
the honour of the Crown, particularly in a process that dealt with a project of this duration, size and
scope. In conclusion, it is my view that the alleged imperfections in the execution of the Phase IV
consultations, which are stipulated in the Majority Reasons, are insufficient to demonstrate that the
Crown's consultations were inadequate.

360 The Majority Reasons also conclude that the Governor in Council's reasons were inadequate.
In my view, there is no error in the Governor in Council's reasons that warrants this Court's
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intervention. In the Project-approval process, the Crown had the obligation to fulfill the duty to
consult. As a result, any obligation to explain why the duty to consult was adequately discharged
rested with the Crown, not the Governor in Council. The Majority Reasons (paragraph 331) appear
to take issue with the Governor in Council's reference in the Order in Council to "consultations by
others". I do not accept this as a valid criticism because, at least implicitly, it places an obligation on
the Governor in Council to directly engage in Haida consultations with respect to the Project, rather
than to simply determine the adequacy of the consultations that were undertaken by the Crown.

361 In my view, the Crown's reasons for concluding that it had met its duty to consult are readily
apparent:

* an extensive consultation process was created, documented and
implemented through the Aboriginal Consultation Framework, the Joint
Review Panel Project-approval process and the Phase IV consultations;

* all of the applicant/appellant First Nations were encouraged to participate
in the process and received, or were entitled to receive, funding in respect
of their participation;

* the Crown acknowledged the potential impacts of the Project on the Usage
Rights: and

* many of the First Nations' concerns were accommodated through the 209
conditions detailed in the Report.

362 The Crown's reasoning was, in my view, adequately demonstrated by the Report, the Phase
IV consultation meetings, the Crown Consultation Report and the correspondence from the Crown
to the First Nations who engaged in the Phase IV i A more explicit ion from
the Crown was not required. Furthermore, in my view, the Governor in Council had no obligation to
repeat the reason-providing exercise.

363 Inmy view, it is apparent from the Order in Council that the Governor in Council determined
that the Crown's duty to consult had been met, thereby satisfying the condition precedent to the
exercise of its power to issue the Order in Council. With respect, I find it difficult to accept that,
notwithstanding the brevity of the reference to Crown consultation in the Order in Council, there is
any doubt that the Governor in Council considered and determined the critical issue of whether or
not the Crown had met its duty to consult obligations. As discussed above, at a minimum, the
Governor in Council had the Report and the Crown Consultation Report before it, both of which
clearly addressed this issue and both of which the Governor in Council is presumed to have
reviewed. For the reasons that I have given, I conclude that the duty to consult was met in the
circumstances and the Governor in Council was correct in so acknowledging. As no other defect has
been demonstrated, the Order in Council should stand.

364 For the foregoing reasons, I would dismiss the applications and appeals with costs.

RYER J.A.
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UNIFIED COMMAND SITUATION REPORT

SITREP

| Incident: | Seaforth Channel Incident
Incident Start Date: | Octaber 13, 2016 01:13
| Current Date/Time | October 15, 2016 09:30

Location Seaforth Channel, approximately 11nm west of Bella Bella

Situation Tug Nathan E. Stewart and Barge DBL 55 ran hard aground on the
racks at 10/13/16 {01:13 PDT) yesterday morning. The unit was
located in Canadian Waters at 52.14.46N, 128.23.160W at the
entrance to Sea Forth Channel. The tug remains aground on Athlone
Island, approximately 11.5 miles from Bella Bella by water. The barge
was empty of cargo and has since been moved to a safe anchorage, at
the mouth of Dundavan Inlet. Water ingress has been detected in the
number 2,3, and 5 void tanks; all other barge voids and all cargo
compartments have been inspected and there is no sign of water
ingress. The tug is aground in shallow water and is partially
submerged {only the mast is showing) in 9 metres of water. After the
incident it was reported that the 1Center, and 1Starboard fuel tanks
were breached. The tug was loaded with 59,924 gallons of diesel fuel.
Kirby was able to confirm that 6554 gallons of diesel fuel were
pumped from the tug into tank 6 on the barge before the pumps
failed due to water in the engine room. A positive manifest of
additional liquids aboard is being prepared. Tug is considered in a
stable position; it is sitting on the bottom with a roughly 12* list to
port, and is not currently moving in the swell.

| Priorities/Objectives | w  Ensure the safety of citizens and response personnel

Control the source

Secure the vessel and refloat/remove from the marine

environment

Maximize protection of environmentally-sensitive areas,

prioritizing of sample collection

Contain and recover spilled material

Remove oil from impacted areas

Recover and rehabilitate injured wildlife

Manage coordinated response effort

Keep the public & stakeholders informed of response activities

Clear and consistent communication to the community

Minimize economic impacts from the spill to the community and

the environment

| | = Minimize local business interruption

Unified Command Jim Guidry ible Party Incident C¢ ]

William Housty (Heiltsuk On Scene Commander}
Jeff Brady (Canadian Coast Guard Federal Incident Commander)
John Kervel (8C Provincial On Scene Commander)

.

e s 8w o
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NASP aircraft has been requisitioned and will be arriving on
scene with ETA of 1300
o Overflight taskings will be coordinated through the ICP,
and will be focusing on tactical operations support,
observations, and supporting SCAT surveys
Tug and barge are considered stable; Resolve Marine Group
divers have been down to the tug to conduct salvage
assessments and have been able to plug all vents on the tug;
| lightering plan is being developed to remove fuel from the tug
with hot taps, and a salvage plan is in development to follow
once lightering is complete; plan s to remove the tug from the
water with a crane and place it on a barge for transit; no repairs
are to be attempted in the water; Assessments are also be made
of the damaged barge to ensure it is safe for transit out of the
area; Transport Canada will be assisting in salvage assessments
of the tug and barge and will be approving any plans developed

SHORELINE CLEANUP ASSESSMENT TECHNIQUES
®  SCAT crews will be conducting an initial overflight today, and will
be starting assessments at identified locations thereafter
«  Polaris Applied Sciences has been hired to lead SCAT
o SCAT Teams will be comprised of at least:
= 1RP Representative
» 1 Heiltsuk Representative
| * 1 Provincial Representative
#  SCAT teams survey the area to collect geo-referenced data on
shoreline oiling conditions in a systematic process, using
standardized methods and terminology.
| * The shoreline oiling surveys will be used to create shoreline
treatment recommendations (STRs}. These will direct how the
| cleanup operations will take place,

WILDLIFE

*  Wildlife Hotline has been activated: 877-323-3985

= Operations crews have been instructed to repart any wildlife
sightings through the MAR-ELL-MIST for relay to the JCP

o wildlife has arrived on scene and has started assessments

o Wildlife assessment teams will include representatives from
Heiltsuk Nation

= Focus Wildlife has been contracted to lead Wildlife

+ Public and responders are urged not to attempt to handle any
oiled wildlife
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Reports

SAFETY

* No incidents/near misses reported relating to accident or
response
WCMRC vessels are fitted with air monitoring resources and will
report any safety concerns
Site Specific Safety Plan is being continuously developed and is to
be foliowed by all responders
Personal Protective Equipment stocks will be located on the MAR-
ELL-MIST and the BARTLETT to ensure continued availability on
scene

INCIDENT COMMAND POST

= ICPis operating out of the Heiltsuk Nation Tribal Council
chambers
ICP staff reconvened and conducted Operations Briefing at 0800
this morning
ICP staff are transitioning the response to the Planning Phase,
and Operations will be implementing the first incident Action
Plan today

STAGING AREA
# Staging Area has been established at Shearwater

RESPONSE

Operations Briefing held at 0800, daily Operations are to be
directed according to the Incident Action Plan

Communications ore to be coordinated to the ICP through MAR-
ELL-MIST

Priorities for on-water responders today are to instail secondary
containment booming around casuaity, install protection
booming ot focations in Gale Channel, and continue to recover
product as possible with sorbents

Currentbuster system is to be deployed, and will be attempting
recovery in the areas of thickest concentration

Initial overflight this morning shows containment around the
casualty appears effective in the current conditions

Skimming considered ineffective thus far due to limited thickness
of product

Additional WCMRC equipment and contractor personnel have
been mobilized from Prince Rupert, Vancouver Island and South
Coast and will be arriving at various times today and tomorrow
Schedule for overflights has been developed for the day;
available assets include CCG helicopter and Kirby helicopter; |

.
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| ENVIRONMENT UNIT

s BC Ministry of Environment is cooperating with Heiltsuk Nation
and being supported remotely by Environment Canada

* BC Ministry of Environment is leading development of a

Sampling Plan, has been collaborating with Heiltsuk and Kirby to

take samples

8C Ministry of Environment is developing a Waste Plan to

support Operations

| Marine Weather Statement

Issued 3:47 AM PDT 15 Qctober 2016

A deepening low pressure system will cross the Southern BC waters
today. Gale force easterly or southeasterly winds will develop over
the southern waters this afternoon with winds rising further to gale
to storm force this evening as the low passes Southern Vancouver
Island. n the wake of the low gale to storm force southwesterlies
are expected off Southern Vancouver Jsland.

Forecast (Environment Canada}

Winds

Issued 04:00 AM PDT 15 October 2016

Today Tonight and Sunday Wind southeast 15 to 25 knots increasing to
southeast 25 to 30 this morning then diminishing to northeast 10to 15 early
this evening. Wind diminishing to light late overnight then increasing to
southeast 15 to 25 Sunday morning.

Waves

Issued 04:00 AM PDT 15 October 2016
Today Tonight and Sunday Seas 3 to 4 metres subsiding to 3 this morning.

Weather & Visibility

issued 04:00 AM PDT 15 October 2016
Today Tonight and Sunday A few showers

Extended Forecast

Issued 04:00 AM PDT 15 October 2016

Monday Wind light becoming southeast 10 to 15 knots in the afternoon.
Tuesday Wind south 10 to 15 knots.

‘Wednesday Wind southeast 15 to 25 knots increasing to southeast 45 to 55

| tate in the day.
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SCHEDULE 32
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Warnings {In effect)

No watches or warnings in effect.
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UNIFIED COMMAND SIGNATURES:

Jim Guidry
Responsible Party Incident Commander

Jeff Brady

Federal Incident Commander

John Kervel

Provincial Incident Commander

William Housty

First Nation Incident Commander
1
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SCHEDULE 33

RIR 16-020 NES (AIS track history FRE-SFC 1)

SCHEDULE 34

RIR 16-020 NES (AIS track history FRE-SFC 2)
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SCHEDULE 35

ICS 201-2 - Summary of Current Actions | Version Name: Initial Response‘

Incident Name: Seaforth Channel Incident Period: Initial Re [10/13/2016 01:06 - 10/14/2016 01205]‘
Initial Response Objectives
Ensure the Salety of Gilizens and Response Personnel

Secure the Vessel

Control the Source

[Maximize Protection of Environmentally-Sensitive Areas

Contain and Recover Spilled Material

Remove Oil from Impacted Areas
Recover and Rehabilitate Injured Wildlife
Manage Coordinated Response Effort

Keep the Public & Stakeholders Informed of Response Activities

Minimize Economic Impacts

Minimize Business Interruption

Current and Planned Actions

Date/Time

10/13/2016 01:05
10/13/2016 04:10
10/13/2016 09:40

| Action/Event/Notes

Incident occurred

Diesel fuel detected in the water.

All 7 crew members have abandoned ship. All recovered and accounted for. 7 crew members are now
aboard the Canadian Coast Guard Ship Bartlett. Tug Nathan E Stewart reported to be sliding off current
point of grounding.

Request made by Kirby via Canadian CG to deploy the barge anchor so that unit will not shift. Canadian
(CG will relay to on-scene

Tug Nathan E Stewart has partially sunk. Tug is being held in place to the barge by the JAK pin system.
Canadian CG Ship Bartlett s attaching spectra line to the unit to secure in place. Additional diesel fuel has
been detected in the water. Barge has shifted slightly but it still aground.

 Tank Barge DBL 55 #3 double bottom is believed to be compromised. The tide is coming up. The barge is
now floating free. On-scene vessels have turned the barge into the wind in the channel. Barge is currently
being anchored by the Tug Nathan E Stewarthanging from the notch. The barge anchor has not been
dropped at this time. Canadian CG will transfer management of authority from JRCC to Regional Ops
Environmental Response Center.

Kirby personnel arrived on scene and conducted overflight. Observed ol in the water. Tug was down at the
stern all the way up the the aft side of the stacks.

Kirby personnel arived on scene at the incident location via vessel. Conducted assessment of on scene
resources. Began booming off tug and barge it)

Local personnel began booming off Gale Creek with two 50' sections of boom.

Deployed three skiffs with 8 sections of 50' sections of boom. 9 personnel. Headed to boom off Gale
Creek. 90% boomed (most of it sorbent). Returned to Shearwater to get more personnel.

(Ordered more personnel to complete booming of Gale Creek.

10/13/2016 10:15

10/13/2016 11:08

10/13/2016 11:17

10/13/2016 13:45

10/13/2016 15:00

10/13/2016 15:15
10/13/2016 15:30

10/13/2016 16:50
10/13/2016 17:30
10/13/2016 17:50

[Arrived on scene at Gale creek. Assessed booming.

M/V Eagle Bay deployed 1000' of boom in Gale Creek (same location as before). Double boomed and
|added sorbent

[Tug separated from the barge. Barge floated free. Tug still hard aground

Instructed tug HIGH SEAS GUARDIAN 1o gently pull on the barge to see if it would pullfree - which it did.

Barge is floating free off the beach. HIGH SEAS GUARDIAN took barge in tow. Tug DILLIGENGE also on
scene conducted survey of barge. Barge drafts reported; 6.5' forward and 8.0 feet aft with no noticable list.

10/13/2016 19:10 Instructed all re: sources to stand down for the evening. HAISEES GUARDIAN has barge in tow

spor
land will await anchoring instructions.

10/13/2016 19:55  |IC advised that a naval architect and one Kirby representative will go out to do assessment of the barge for
stability. Developing anchoring plan.

ICS 201-2 - Summary of Current Actions | Prepared By Brown, Ayla, Updated 01/16/2017 16:26 GMT -8:00 PP
INCIDENT ACTION PLAN SOFTWARE™ | _Printed 01/16/2017 1626 GHT 800 | Page 1.0f 2 | ©TRG

10/13/2016 18:40
10/13/2016 18:50
10/13/2016 1857

ICS 201-2 - Summary of Current Actions | Version Name: Initial Response|

Incident Name: Seaforth Channel Incident | Period: Initial Re [10/13/2016 01:06 - 10/14/2016 01:06]

10/13/2016 22:41  |Unified Command has established a sit rep protocal for field operations. ALl operations to radio the CCG
Vessel Bartlett on Channel 83A at 1000, 1300, and 1600 with a situation status report.

10/14/2016 09:45 _[Commenced UC brief

10/14/2016 11:05__[Kirby personnel onboard workboat enroute to Tug Nathan E Stewart to conduct salvage assessment

10/14/2016 11:50 [On scene witug. Boom is around tug. Tug s lying on it's port side with 15-20 list. Upper house is visable
above the waterline.

10/14/2016 11557 |Diver in the water to assess tug. Diver observed product coming from starboard day tank vent. Diver
sealed it with garbage bags and duct tape. #1 starboard vent also leaking (approx 1 quart every 10 min).
Unable to secure - will return with more equipment.

10/14/2016 12:10 _[Diver out of the water. Returning to town to pick up more gear.

10/14/2016 14:40 _[Dive boat with divers returned to tug to conduct dive and repair remaining leaks

10/14/2016 14:48  |Diver in water. Found aft water tight door open. Observed leak coming from day tank and 1 stod. Closed
aift water tight door and to repairing remaining leaks.

10/14/2016 15:36  |Fuel tank #2 and 2 Center vents sealed with "splash zone". Also sealed leaks on day tank valve, stod #1
sounding tube.

10/14/2016 16:25 _[Gear oil, lube oil, and hydraulic oil sealed with splash zone.

10/14/2016 17:05 |Commenced underwater survey of barge DBL 55. Oberserved dents and 20 to 30 gashes on bottom of
hull. Hull Hull survey complete.

Approved By
Incident Commander: Date:
ICS 201-2 - Summary of Current Actions | Prepared By Brown, Ayla, Updated 01/16/2017 16:26 GMT -8:00 PP
INCIDENT ACTION PLAN SOFTWARE™ | Printed 01/16/2017 16:26 GMT -8:00 | Page 202 | ©TRG
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SCHEDULE 36

MarineTraffic

AlIS picture of the Nathan E. Stewart wreck location and track (Ingmar Lee)

SCHEDULE 37

A(ea 7 - Pacific Rgg[on Sanitgg plqsures - C!gsurg Z.ee

Harvesting of bivalve shelifish Is prohibited within the waters and intartidal foreshore of a portion of Area
7. described a5 waters within DFO stat areas 7- 8, 7-9, 7-12, 7-19, 7-20, 7-2%, 7-22, 7-23, 7-24 and 7-
32.

Closed until further notice

Area 7 - Pacific Region Sanitary Closures and Emergency Closure Areas
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SCHEDULE OF PHOTOGRAPHS

Cover Photo:

Photo 1:

Photo 2:

Photo 3:

Photo 4:

Photo 5:

Photo 6:

Photo 7:

Photo 8:

Photo 9:

Photo 10:

Photo 11:

Photo 12:

Photo 13:

Photo 14:

Photo 15:

Kyle Artelle, November 12, 2016; Beach photograph of the Nathan E. Stewart and booms.
April Bencze, October 22, 2016; A life ring from the Nathan E. Stewart floating in sheen of diesel oil, at p. 2.

April Bencze, October 22, 2016; The Nathan E. Stewart view of the bow, above and below the surface of the
water, at p. 8.

Tavish Campbell & April Bencze; October 26, 2016; Aerial view of diesel oil sheen at the shore of Gale Creek,
at p. 15.

Kyle Artelle, November 8, 2016; Aerial view of the upper portion of the Nathan E. Stewart bridge, flying
bridge and booms in rough water, at p. 21

Kyle Artelle, November 10, 2016; Aerial view of the top portion of the Nathan E. Stewart's flying bridge with
ineffective booms and diesel oil sheen, at p. 23.

April Bencze, October 22, 2016; Looking at the back of the Nathan E. Stewart bridge with boom in the
foreground, at p. 24

Jordan Wilson, October 13, 2016; Crew members moving from the sinking Nathan E. Stewart onto barge
DBL-55, October 13, 2016, at p. 26.

Kyle Artelle, November 14, 2016; A crane raising the sunken Nathan E. Stewart from Seaforth Channel,
at p. 30.

Tavish Campbell & April Bencze, October 23, 2016; Aerial view of the sunken Nathan E. Stewart, broken
booms and oil sheen, at p. 33.

April Bencze, October 23, 2016; A killer whale is spotted in Seaforth Channel, at p.34 (top photo).

Tavish Campbell & April Bencze, October 22, 2016; Sinking of the Nathan E. Stewart, diesel oil sheen on
water, at p. 34 (bottom photo).

Kyle Artelle, November 12, 2016; Diesel-soaked marine resources and washed-up containment booms,
at p. 35 (top photo).

Kyle Artelle, November 12, 2016; Broken up containment boom on the beach nearby the sunken
Nathan E. Stewart, at p. 35 (middle photo).

April Bencze, October 23, 2016; Sinking of the Nathan E. Stewart, diesel oil on pebbled beach, at p.35
(bottom photo).

Jordan Wilson, October 13, 2016; The Nathan E. Stewart attached to DBL-55 just after sinking at 10:09 a.m.,
at p. 38.
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Photo 16:

Photo 17:

Photo 18:

Photo 19:

Photo 20:

Photo 21:

Photo 22:

Photo 23:

Photo 24:

Photo 25:

Jordan Wilson, October 13, 2016; The crew of the Nathan E. Stewart evacuating DBL-55 onto a Coast Guard
zodiac, at p. 41.

Robert Johnson, October 13, 2016; Photograph of Guardian Watchman, at p. 43.

Jordan Wilson, October 13, 2016; View of the Nathan E. Stewart sinking while still attached to DBL-55,
at p. 46.

Jordan Wilson, October 14, 2014; Other vessels at the scene of the Incident on October 14, 2016, at p. 47.

Jordan Wilson, October 14, 2014; View of flying bridge of sunken Nathan E. Stewart with booms, and shore
in background, at p. 54.

Robert Johnson, October 13, 2016; Photograph of the diesel oil from the Nathan E. Stewart on the beach,
at p. 58.

Jordan Wilson, October 13, 2016; Diesel oil sheen on the water at 10:52 a.m., at p. 63.

Kyle Artelle, November 14, 2016; The Nathan E. Stewart being removed from Seaforth Channel, at p. 72
(top photo).

Tavish Campbell, November 17, 2016; The Nathan E. Stewart being transported out of Heiltsuk territory,
at p. 72 (bottom photo).

Kyle Artelle, November 13, 2016; Crew from the D.B. General, from Seattle Washington preparing to raise the

sunken Nathan E. Stewart from Seaforth Channel, at p. 74.
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