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Bill 41: A Few Steps Forward, a Few Steps Back 

On October 31, 2022, the BC NDP introduced amendments to the Workers Compensation Act 
that it says will restore fairness to injured workers. Yes, there are some welcome 
improvements, but it’s not all good news for injured workers. 

For all the positives, there are also some big negatives, including a significant gift to employers 
that on a broad scale may, in effect, work against injured workers and weaken their ability to 
access wage loss benefits following an injury on the job.  

The Good News  

First, the good news. The NDP is giving back some of what the BC Liberals stole from injured 
workers 20 years ago. Two big improvements:  

1) Your WCB benefits will increase annually in accordance with inflation (most years)1. This 
is big for the most severely disabled workers, as the Liberals, in 2002, removed twice 
yearly increases in keeping with inflation, and changed it to increases once a year, to 1% 
below the inflation rate, to a maximum of 4%! 
 

2) If you win an appeal, you can get interest on retroactive payments in many cases.2  

Also, good news: the NDP is giving the WCB the power to determine whether the employer 
should accommodate a worker. It’s giving the WCB enhanced ability to pay benefits to injured 
workers when the employer terminates them after an injury or fails in their duty to 
accommodate them. Not for all employers or all cases, but many. As things currently stand, the 
WCB is completely hands-off on accommodation, so this change is probably a good thing if the 
WCB can properly deliver on it.  

Another good step to help workers: the Bill prohibits employers from dissuading workers from 
pursuing compensation benefits (previously they were prohibited only from dissuading workers 
from filing claims) and empowers the Board to crack down on employers who provide 
unsuitable modified light duties.   

The Bad News 

While we applaud the positive (and overdue!) changes, there’s also the bad news.  

 
1 If inflation is over 4% the WCB will have the discretion to increase benefits above 4%. 

2 If 180 days or more have passed.  
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Recovery-at-work Duties 

The proposed Amendments include some significant changes to recovery-at-work duties, the 
practical effect of which may make it more difficult for injured workers to access wage loss 
benefits. It does this via changes that will require all employers to identify suitable recovery-at-
work duties for injured workers (dramatically expanding this practice) while simultaneously 
weakening the protections for injured workers who refuse unsuitable recovery-at-work duties.  

Under the current system, the Board is supposed to do an intervention if the worker or their 
doctor disagree that the recovery-at-work duties are suitable. This is supposed to happen in 
real time, like any intervention. Unbelievably, Bill 41 dispenses with the concept of an 
intervention, empowers the WCB to let the injured worker hang out to dry for 60 days or more 
before the case manager gets around to making a determination about wage loss. It increases 
the onus on the injured worker to prove that the recovery-at-work duties are unsuitable. It 
contains no safeguards recognizing the right of the worker to rely on their physician’s advice. 
No safeguards for employer pressure tactics. No provision for doctors to complete the 
recovery-at-work paperwork. It does nothing to address the bureaucratic traps in the current 
system. 

Under the Bill, you will now be at much greater risk of getting starved out or denied benefits if 
you rely on your physician’s advice to refuse recovery-at-work. The Bill will likely result in more 
widespread injustice and unfairness at the front end of claims.  

The changes may also assist employers in suppressing claims. One of the main ways employers 
suppress claims is by providing recovery-at-work duties only to injured workers, but not to 
workers who go off on sick leave, short-term disability, EI, etc. This technique can be highly 
successful especially if the recovery-at-work duties are unpleasant or perceived as such. 
Workers would rather recover at home and receive benefits than perform unpleasant or 
unsuitable light duties, so they don’t report their claim. Previously this technique could have 
been claim suppression. Now, Bill 41 would gift employers with the perfect defense: the 
Workers Compensation Act requires us to provide recovery-at-work duties to injured workers, 
not others.   

Other Problems  

Then there’s the problems the Bill fails to address. There have been some extensive reviews of 
the compensation system in recent years—notably the Petrie report in 2018 and the Patterson 
report in 2019—which identified shocking mistreatment of injured workers on a systemic level, 
and provided detailed recommendations. Those reports have been sitting on the Labour 
Minister’s desk for over three years. The proposed changes in Bill 41 fall far short of those wide-
sweeping recommendations. In some respects, Bill 41 is inconsistent with them. The proposed 
changes to recovery-at-work duties are an example of that, as are proposed changes in the Bill 
to the WCB’s complaints department and access to independent experts on appeal.  
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Fair Practices Commissioner  

The Fair Practices Office is supposed to help workers who are encountering problems with their 
claim – such as the inability to get a decision, suspensions of benefits without an explanation, 
or just getting any reply at all from a case manager or vocational rehabilitation consultant. 

Janet Patterson, in her 2019 report, recommended an independent Fair Practices Commissioner 
be established, separate from the WCB, with the authority and resources to address both 
individual complaints and systemic issues.  What Bill 41 does is require the WCB to hire an 
internal Fair Practices Commissioner to, “advise the Board on matters of fairness.” 
 
This commissioner will be able to make recommendations to the board on issues of unfairness, 
but it does not appear that they will have any authority to order or impose a remedy. 
 
Further, the Fair Practices Commissioner “may not comment on or make recommendations 
respecting”: 
 

• The merits of a board decision on any compensation or OH&S matter; 
• The merits of a Review Division or WCAT decision; 
• The setting or revision of a policy of the Board of Directors, or the carrying out of any 

matter the Board of Directors is responsible for; 
• And any other matter upon which a regulation may be passed prohibiting the Fair 

Practices Commissioner from addressing. 
 

In other words, this is a pretty toothless Fair Practices Commissioner. They will be very limited 
in what they can address, and they have no power to enforce any findings they do make.  That 
will be up to the WCB. 

independent health professional opinion 
 
It's a good step that a worker can now ask the WCAT Vice-chair to appoint an Independent 
Health Professional (IHP) for an opinion or advice in an appeal, but, again, this is watered down,  
You (or the employer) can ask for the Vice-chair to appoint an IHP but they will, only if: 

• The medical condition is at issue in the appeal. This may sound obvious, but there are 
many cases where an employer or the Board may disagree that a diagnosis or resulting 
disabilities may be the issue; and 

• Where the Vice-chair agrees that an IHP “would assist in reaching a decision on the 
appeal.”  In other words, if the Vice-chair doesn’t want to do it, they don't have to, and 
there is no remedy contained in the Act that would allow a worker to appeal a refusal of 
a Vice-chair to seek an Independent Health Professional Opinion. 

• And remember, a WCAT Vice-chair is not bound by the report of the health professional 
(see WCAT MRPP s. 12.7). 
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It would have been much better for workers if Bill 41 had created the Medical Services Office 
(MSO) recommended by both the Petrie and Patterson Reports. The MSO would have provided 
non-binding medical case conferences and arranged Independent Medical Exams (IMEs) from a 
roster of approved physicians, replacing the IHP process at WCAT. This has been a huge black 
hole in the compensation appeal system ever since the Liberals abolished Medical Review 
Panels (MRPS) in 2003.  Medical Review Panels allowed medical issues to go to doctors who 
were not employed by the WCB.  The vast majority of worker appeals were successful at MRPS 
because real doctors made medical decisions, not decisions based on WCB policy.  Needless to 
say, the Liberals got rid of that appeal process PDQ. This amendment to allow a worker to ask 
for an IHP is a weak half-measure. We wish they had just brought back the Medical Review 
Panel. 

It is positive to hear that the Minister of Labour says he is still considering additional changes 
based on the recommendations of Petrie and Patterson. We predict, however, that there will 
be a lot of grief and suffering by injured workers as a result of section 154.2 Duty to cooperate 
(recovery-at-work). This section should be immediately redrafted to provide more fairness to 
injured workers.  

Bill 41 is available at the link below:  

https://www.leg.bc.ca/parliamentary-business/legislation-debates-proceedings/42nd-
parliament/3rd-session/bills/first-reading/gov41-1 

 

 

 
 
 


