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(2) .
ment, on the Lord’s-Day, he was defigned to preach on Wedne/-
day following 3 and was no fooner arrived there, but both were
apprebended by Thomas Cardale, High-Sheriff, and Stephen Luff,
Under-Sheriff of Queeus-County, by a Warraunz, Signed by Lord
Cornbury, as followeth.

HEREAS I-am informed, that one Mackennan,
and one Hampton, two Presbyterian Preachers, who
lately came to this City, have taken upon them to preagh in a
private Hou{c, without having . obtained My Licence for fo
doing, which is divelly comsrary to the known Laws of Eng-
land ; and being likewife informed, thas tbey are goue into
Long-Ifland, with Intent there to £prmd thelr Pernicious
Dottrine and Principles, to the great Difturbance of the Ghurch
by Law Eftablifhed, and of the Government of zhis Pro-
vince. You are therefore hereby Required and Commanded, to
sake into your Cuftody, the Bodies o;utbc Jaid Mackemnan and
Hampton, and them to bring with all convenient Speed before
me, at Fort-Anne in New-York. And for fo doing, this
fhall be your fufficient Warrant ; Given under. my fhpd,
at Fort-Anne, this 218 Day of Fanuary, 170% ) i

CORNBURY.

To Thomas Cardale Efq; High-Sheriff of Queens.
1 County on Long-Ifland, or his Deputy.

A true Copy examined per
| THOMAS CARDALE.

* A N D being late'when apprehended, they were Prifoners up-
A on Parole, at the Houfes of two Neighbours for that Night,
and next Day, inftead of carrying them to Fort-Anne, accor-
ding to the Diretions of the faid Precept, they were carried by
the {aid Sheriffs to Famaica, feven or eight Miles out of their
dire& Way to Jork, and there detained all that Day and Night ;
as if they were to be carried about in Triumph to be infulted over,
as Exemplary Criminals, and put to further Charge, The 23d
Day about Noon, they were carried to Forz-Anne in Jork ; and
after fundry Hours Attendance, appeared befere Lord Cornbury
in the Council-Chamber, about 3 or 4 of the Clock, who char-
ged them with taking upon them to preach in his Governnent
without' his Licence. - : .

And in regard the Interlocutory Conference upon that Occafion,

/ which continued for fome time, has been mif-reprefented by -

tundry Hands, and is a feafonable and fuitable Preliminary to
' t
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the enfuing Trial: It is judged expedient to publifh as much
thereof, as was very foon committed unto Writing, as fol-
Joweth. ‘ :

Lord Comburly How dare you take upon yom to preach in my
Government,” without my Licence 2

Mr. Makemie, We have Liberty from an A& of Parliament,
made the firft Year of the Reign of King William and Queen
‘Martyl, which gives us Liberty, with which Law we have com-
plied. - .
¥ 1d C. Nonefhall preach in my Government without my Licence 2

F. M. If the Law for Liberty, my Lotd, had direftedus ro
any . particutar -Perfons in Authority for Licence, we would rea-
dily have obferved the fame 3 but we caanot find any Direétions
ig the }'aid A% of Parliament, therefare could not take Notice
thereof. ‘
* Ld C, That Law does not extend 0 the Amervican Plantations,
but only to England.
" F. M. My Lotd, I humbly conceive, it is not a Iimited nor

‘local A&, and am well aflured, it extends to other Plantations .

of the Queen’s Dominions, which is evident from Certificates

from Courts of Record of Virginia, and Maryland, cerufying

we have complied with the faid Law. .

- Both Certificates were produced and read by Lord C‘omlrwy, '

who was pleafed to fay, thefe Cirtificates extended not to New-
York.

Ld C. I know itis local and limited, for I was at making
thereof.

F.ofM. ‘Your Excellency might be at making thereof, but we
are well affured, there is no fuch limiting Claufe therein, as is in
Local Afts, and defire the Law may be produced to determine
"~ Ld C. Turning to My. Atiorney, Mr. Bekely, who was prefent
ask’d him, 1s it not fo, Mr. Atton’:ey? 5 “e f o

Mr. Attorney, s, it is Local, my Lord, and producing an Ay-
gument forit, further faid, rhat all the Pznal-Laws were local,
and Yimvited, and did ot extend to the Plamations, and the A&

of Toleration being made to take of the Edge of the Penal-Laws ; .

tbmfore the At ot Toleration does not extend to any Plantati-
oms & )

F. M. 1 defire the Law may be produc’d ; for I am momllf

perfwaded, there is no Limitation or Reftriffion in the Law to
England, Wales, and Berwick on Tweed ; for it extends to fun-
dry Plantations of the Queen’s Dominions ; as Barbadoes, Vir-
ginia, and Maryland ; which was evident from the Certificates
produced, which we could not have obtained, if the At of
Parliament had not extended to the Plantations.
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And Mr, Makemie further faid, that he prefumed Nem-York
wis a Part of Her Majefty’s Dominions al{o; and that fundry.
Minifters on the Eaft-end of Long-Ifland, had complied with the
. faid Law, and qualified themfelves at Court, by_co_mpkging with

the lﬁre&ions of the faid Law, and have no Licencs from your
Lordfhip. o : _

Ld ~C.p Yes, New-York is of Her Majefty’s Dominions 3 but the
-A& of Toleration does not extend to the Plantations by its own in-
trinfick Virtue, or anmy Intention of the Legiflators, but only by
Her Mijefly’s Royal Inftrudtions fignified unto me, and that is from
Her Prerogative and Clemency., And the Courts which have qua-
lified shefe Men, arein an Ervor, and Ifball check them for it. =

F. M. If the Law extends go 'the Plantations any way, whes
. ther by the Queen’s Prerogative, Clemency, or otherwife, our Cer-
tificates were 2 Demonttration we had complied therewith, .
. L4 C. Thefe Certificates only.were . for Visginia and Maryland 3
they did not extend to New-York. e
- B M, We prefume, my. Lord, our Cirtificates do extend as
far as the Law extends ; for we are direfted by the 4%of Par
- liament, to qualifie our felves in the Places where we live,
which- we have done;. and the fame Law direts us to take
Certificates of our Qualification, which we have accordingly
" done 3 and thefe Certificates .are not to eestifie to fuch as be-

hold us taking our Qualification, being performed in the Face .

of the Country, at a publick Court § but our Certificates muft
be to fatisfie others abroad in the World, who faw it not, nor
heard any thing of it, otherwife it were needlefs. And that
‘Law whichobliges us to take a Certificate, muft allow the faid
Certificate to have a Credit.and Reputation in Her Majefly’s
Dominions, otherwife it is to no purpofe. :

Ld C. That A% of Parliament was made againft firowling
Preachers, asnd you are fuch, and fhall not preach in my Govern-
ment. Do .
F. M. There is not one. Word, my Lord, mentioned in any
Part of the Law, againft travelling or firowling Preachers, as
your Excellency is pleafed to” call them ; and we are to judge
rhat to be the true End of the Law, which is fpecified in the
Preamble thereof, which is for the Satisfadtion of ferupulous Con-
Jfeiences, and Uniting the Subjeéts of Emngland, in Intereft and
Affe€tion. And it 1s well known, my Lord, to all, that Qua-
kers, who alfo have Liberty by this Law, have few or no fixed
Teachers, but chiefly taught by fuch as sravel; and it is known
to all, fuch are fent forth by the Yearly Meeting at London, and
sravel and teach over the Plantatiops, and are not molefted.

Ld C. I have uroubled fome of them, and will trouble them

F. M. We hear,my Lord, one of them was profecuted at Fa-
. : \miaica,
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mnica, but it was not for Travelling or Teaching, but for Pasti-
eulars in Teaching, for which he fuffered.
Ld C. You fball not fpread your Pernicious Doétrines here.
F. M. As to our Do&rines, my Lord, we have our Confeffon
of Faith, which is known to the Chriflian World, and 1 chal-
lenge all the Clergy of Jork to thow us any falfe or pernicious

Doétrines therein ; yea, with thofe Exceptions fpecified in the.

Law, we are able to make it appear, they are in all Dof#rinal
Articles of Faith agreeable to the Eftablithed Doctrines of the
Church of England. :

Ld C. There is one thing wanting in your Chrtificates, and that
is Signing the Articles of the Church of England. )

F. M. That is the Clerk’s Omiffion, my Lord, forwhich we
are not accountable ;.but if we had not complied with the whole
Law, inall the parts thereof,we thould not have had Certificates
purfuant to-the {aid A& of Parliament, And your Lordfhip

may be affured weshave done nothing in complying with the faid .

Law, but what we are fiill ready to perform, if your Lordfhip

- yequire it,and that tentimes over: And as to the Articles of Reli-

ion,I have a Copy in my Pocket, and am ready at all times to
%zgon, with thofe Exceptions fpecified in the Law.
Ld C. You preached in_a Private Houfe, noz certified according
to the A& of. Parliaments _
F.M. There were Endeavours ufed for my Preaching ina more

publick Place, and (tho without my Knowledge) your Lord-.

thip’s Permiffion was demanded for my Preaching in the Dutch

-Church j and being denied, we were under a Neceflity of aflems

bling for Publick Worfhip in a Private Houfe, which we did in
as publick a manner as poflible, with open Doors : And we are

dire@ted to certify the fame to the next Quarter Seflions, =
which cannot be done until the Quarter-Seflions come in.

courfe 3 for the Law binds no Man to Impoffibilities ; and if
we do ot certifie to the next Quarter Seffions, we fhall be cul-
pable, but not till then : For it isevident, my Lord, that this
A& of Parliament was made, and pafled the Royal: Aflent,
May 24. And it being fome time before the Quarter Seffions
came in courfe, and all Minifters in England continued to preach,

without one Days Ceffation or Forbearance ; and we hope the.

Pratice of England, fhould be a Prefident for America.
- LA C. None fball.preach in my Government, without my Licenfe,
as the Queen bas fignified to me, by Her Royal Infrulions.

F. M.” Whatever Dire@ion the Queen’s Initruftions may be to
Your Lordfhip, they can be o Rule or Law to us, nor any par-
ticular Perfons:who never faw, and perhaps ngver fhall fee
them ;- For Promulgation is the Life of the Law.

Ld C. You muft give Bond and Security for your good Bebaviour,
#xd alfo Bond and Sccyrity o preack ma more in my Govermment ?

co I A3 o EM,
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B from the Cuilddy of

F. M. As to our Behaviour, tho we have no way broke it, ens
deavouring always fo to live, as to keep a Confcience void of of-
fence, towards God and Man : Yet if his Lordhip required ir,
we would give Security for our Behaviour ; but to give Bond
and Security to preach no more in your Excellency’s Govern
ment, if invited and defired by any People, we neither can, nor
dare do. '

Ld C. Ther you muft go to Goal.

F. M. We are neither athamed nor affraid of what we have
done ; and we have complied, and are ready flill to comply
with the A& of Parliament, which we hope will prote& us at
laft : And it will be unaccountable to England, to hear, that
Fews, who openly biafphemne the Name of the Lord Jefus éhriﬂ,
and difown the whole Chriftian Religion ;- Quakers who difown
the Fundamental Do&rines of the Church of England, and both
Sacraments; Lwtherans, and all others, are tolerated in Your
Lordfhip’s Government; and only we, who have complied,
and are flill ready to comply with the At of Toleration, and
are peareft to, and- likeft the Chusch of England of any Diffen-
ters, fhould be hindred, and that only in the Government of
New York, and the Ferfies. - This will appear firange indeed.

L3 C. Tou wuft blame the Queen for that. o

F. M. We do not, neither have we any reafon to blame her

Majefty, for fhe molefts none, -neither countenances or encoura-
ges any who do 5 and has given frequeat Affurances, dnd of

Jate in her Gracious Speech to her Parliament, That She would -

#nviolably maintain the Toleration. : :
While Lord Cornbury was writing Precepts for difcharging us
C{mlalc, High Sheriff of Qwesns Couniy in
-+~ Long-Ifland,and another for our Commitment in York 5 Mr. Fobn
Hampton demanded a Licenfe of Lord Cornbury, but he abfolute-
1y denied it. - '

And before finifhing of faid Mittimus for theit Commitment,
Mr. Francis Makemie moved, that it was highly neceffary before
their Commitment, the Law fhould be produced, to determine
that Point, whether it is local and limitéd, or not: And it is
not to be doubted, but Mr. Attorney was foon able to produce
the Law: And he further offered to pay Mr. Attorney for 2
Copy of that Patagraph, in which the limiting Claufe is, if
any. But every thing relating hereunto was declined and dif+
regarded. - : :

+ Ld C. Yon Sir, kmow Law. N .

F, M. 1 do not my Lord, pretend to know Law, but I pre-

tend to know this particulas Law, having had‘fund’ry Difputes

thereon, The Mittimus being finithed, they were committed to

the Cuflody of Ebenczer Wilfon, High Shesiff of York City and

“County, and carried to his Dwelling-Houfe, as the place of theix
coL . Con-
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.Conﬁnement; and after fundry Demands, they had upon the
2sth day the following Copy of the Precept for their Com-
mitment. . ) _

YOU are hereby Requived and Commanded to take into
our Cuflody, the Bodies of Francis Makemie and
John ﬁampton, and them [afely keep till further Ordersg
and for fo doing, this foall be your Warrant. Given under
mty Hand and Seal this 23d Day of January, 170%.

(Seal)

CORNBURY.

To Ebenezer Wilfon Efq‘é High-
Sheriff of New-York.

’ A A true Copy, Ebenezer Wilfon.’

There are {undry things obfervable in this Warrant of Com-
mitment, which is not ufual in Warrants granted in Englaxd.
1. That it is granted and figned by the Supream Authority and
not by any fworn Officers, appointed and authorized by Law,

for Commitment of Offenders ; and the Supream Authority of

England, have not put any fuch Power into practice, without
a fpecial A¢t of Parliament, impowring them fo to do; and
that only upon neceflity and emergent Occafions. . 2. Here is no
mention of the Queen's Name, or Authority, which muft be
acknowledg’d a Novelty not eafily underflood, 3. There is not
the leaft fhadow of a Crime, or fufpicion of a Crime alledg~
ed, which is but'a flender Caufe of Commitment. 4. This
Mittimus is erroneous in Conclufion, which fhould be, until
they are delivered by due Courfe of Law, and not uatil furthet
Order, which is condemned by Law and Lawyers as infuffi~
cient. ' ‘ -

.And finding themfelves imprifoned, and put under an unlj-
mited Confinement, they addreffed Lord Cornbury by the fol-
lowing humble Petition, prefented to his Lordthip by the
Hands of Ebenczer Wilfon, High Sheriff, '

A4 - Te




. (8)

Yo his Excellency Edward Vifcount Cornbury, Captain Gene-
neral, and Governour in Chief of the Province of New-
York, New-Ferfeys, and all the Tralts of Land depending
thereon in America, and Admiral of the fame. The hum-
ble Petition of Francis Makemic, and Fobi Hampton. :

| Moft humbly Sheweth,

T HAT whereas your- Excellency has been pleafed to commit us to
Prifon, by a Precept, wherein there is mo Crime alledged 3
we Your Lordfbip’s moft humble Petitioners and Prifoners, moft bum~
bly pray, we may be admitted to know our Crime. And your Excel-
lency’s moft humble Petitioners and Prifoners further pray, as we ave
Strangers on our Journey to New-England, above four hundred
Miles from our Habitations, we may be allowed a fpeedy Trial, ac-
cording to Law, which we bumbly conceive, to be the undoubted
Right and Privilege of every Englifh Subje&. ~4ud your Excellency’s
_moft humbie - Petitioners and affli®ed Prifoners, fball, as in Duty
bound, always pray. . - R .
- : R »  Francis Makemie,
John Hampton.

To which Petition, after fundry Days, they receiv’d the fol-
lowing verbal Anfwer, by the Sheriff’ who prefented the for-
mer Petition. _1. Ld Cornbury did "admire they fhould petition
to know their Crime, he having fo often told them. 3. If they
take the right way, they ‘may have a Trial. And tho they
fignified their Defire, bath to the Sheriff and Mr. Attorney, to
know whatthat right way was§ yet could learn nothing ; there-
fore refolved to atm themfélves with Patience, until they could
obtain 2 Writ of Habeas Corpus from the Honourable Roger
Mompeffon Efq; Chief Juftice, who lived in another Govern-
ment, and could fign no fuch Writ,. until he' came into the
Government of New York 5 and theteby to bring our felves to a
Trial, or be difchatged according to due Courfe of Law. In
the mean time, the @uartér Seffions for-the City and County of
New-York, coming in courfe ; and being fiill abfolute Strangers
to the Conflitution of New-York ; and being ready to manifeft
their readinef{s in complying with the A& of Toleration inall

“things: They addrefs’d Lord Cornbury by the following Peti-
tion. ’ - S '

To
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] To his Excellency, Edward Vifcount Cornbury, Captain-Gepe. '
ir, ral and Governour in Chief of the Province of New- -
3 York, New-Ferfeys, and all the Tralts of Land depending
thereon in America, and Admiral of the fame. The hum- |,

ble Petition of Francis Makemie; and Fobn Hampton,

Moft humbly Sheweth, !

. T HAT whereas your Lovdfbip is plm{d not to allow our Cer-
‘ tificates from Courts of Record in Virginia and Maryland,
20 reach to your Excellency’s Government 3 Thevefore we being your

. Lordfbip’s Prifoners, moft humkly pray we may be admitted in the
Cuftody of the Sheriff, to apply our f[elves to the Quarter-Seffions, -
that we may there offer our. felves to Qualification, as the Law di= !
velks, wlzicby,.wc are again veady to do 5 we being refolved to refide :

in your Lordbip’s Govermment : And we your Excellency’s moft
bumble Detitioners, aud offii@ed Prifomers, as in Duty bound,
Jball always pray, o a

i And this being reje@ted, with fevere Threatnings againft the S

 Meflengers, for prefenting a Petition without figning ; they - ‘
refolved to trouble his Excellency with no more Betitions ; and '

| being call’d the Petition of Francis Makemic, and Fobn Hampton, EE

1 and writ by the hand of one of them, and not acquainted with P

that praltice of Signing all Petitions; it was manifeft it came | :

from them, and no other Perfon., Nextwe addreffed our felves

to the Quaster-Seflions then fitting the sib Day of February, .

by the following Petition, to the {ame Parpofe, : .

fj To the Worthipful Juftices of the Peace, now Sitting in the. 3
. Quarter-Seffions, for the City and County of New-Jork. | i
v The humble Retition. of Francis Makemie, and Fobn Hanpe “ o

° 2on. !

i Humbly Sheweth, . . o . N
: - I{JT whereas your Petitioners are Proteflant Miniflers diffent+ d BERh
0,

, L ing from the Church of England; who bave Certificates frofs
f Courts f Record of Viginia and Muryland ; certifying, we bave
; taken the Oaths, and performed all fuch ualiﬁ’mtiom as are requi- i
" ved in an A% of . Toleration, made.in tb%rjl Year of the Reign of o
King William and Queen Mary, for Liberty of their Ma}cjlicd’ro—

‘teflant and diffenting Subjes 5 which Certificates bis Excellency Lord
Cornbury is not pleafed to allow of, to extend to bis Government. v

- We. therefore your Worfbip’s bumble Petitioners pray, wemay be ' .
‘admitted to ap{car in the Cuftody of the Sheriff, at the Bar of your

Court, -to qualifie our felves again, according to the pariicular Di- :
re&ions of the [aid A& of Parliament, which - ~hedienve to the . A
v i Law, _
Sl .
—_—
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Law, we are always veady to do: And your Worfbip's humble Ie-
sitioncrs, as in Dyty bound, (ball always pray. N

Francis Makemie.
Joha Hampton.

This Petition being prefented, was viewed and handed about,
but never allowed a reading in open Court 32nd Mr. Attorney lay-
ing hold thereon, was putting it into his Pocket, afferting it to
be a Libel againft Ld Cornbury, and told the Juttices, it wasnone
of their bufinefs to adminifter the Qualifications, or to this effeét.

At the fame time a Certificate in writing was prefented by
two Inhabitants, for certifying the Dwelling-Houfe of William
Fackfon, where Mr. Makemie had preached, defiring the fame
to be put upon Record : And tho the Court had thefe things
under confideration for two days, and put the Prefenters of thofe
Papers ta the trouble of a fecond Appearance, and to bring with
them Law, for the Courts Dire@tion, all wasrejeted; tho
they had not long before Recorded a Quaker Meeting-Houfe,

certified by two Men to the fame Court, upon the fame:

A& of Parliament.  But for the Information of all; what-
ever Offers are made to any propet Court for Qualificati-
on, where the AQ of Toleration takes place, is a legal
Qualification inthe eye of the Law, tho the Courts rejet, and
take no notice thereof. :

And at length, fome Days before March Term, foon after the
Arrival of the Chief Juftice, Roger Mompeffon, Elq; the Prifo-

ners by their Lawyer, Mr. Reignicre, prefented to the Chief Ju-

flice, the following Petition at his Chamber.
- To the Honoursble Roger Mompefon, Efq; Chief Juftice of
- this her Majefty’s Province of New-York.

May it pleafe your Honour,

WE the Subfcvibers béing Prifoners detained in the Cuftody of

the Sheriff of the Gity of New-York, By virtue of a War-
vand, wlvere% a true Copy is )I};reunto annexed 3 do moft humbly ve-
queft your Homour, to” award and gramt us her Majefly’s Writ
-of Habeas Corpus, #0 be direded to the faid Sherlff, that we may
be therehy brouglt before your Honour, or, fome other Fudge, in or-
der 1o oter Enlargement according to Law, We are your Honour’s
- moft bumble Sexvanty. ’ ' ’ '

. Francis Makemie.
" John Hampton,
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And after a due confideration of the Statutes in this Cafe
‘provided, the following Writ of Habeas Corpus was granted,
and the Prifoners were not without hopes to be difcharged with-
out Bail, there being no Crime, nor fulpicion of Crime, fpe-
cified in our Warrant of Commitment. .

¢ A NNE, by the Grace of God, Queen of England, Scot-
¢ land, France and Ireland, Defender of the Faith, &'c.
¢ To the Sheriff of our City of New-Jork, Greeting : We
¢ Command you, that_the Bodies of Francis Makemie and
¢ Jobn Hampton, in our Prifon, under your Cuftody detained,
¢ {as it is faid ] under fafe and fecure Condué,together with
¢ the Day and Caufe of their Caption and Detention, by
¢ whatfoever Names the fame Francis and Foin may be re-
¢ puted in the fame, you have before our trufty and. well-
¢ Eeloved Roger Momicﬂon, Efq; our Chief Juftice of our

1

¢ Supreme Court of Judicature of our Province of -New-
* York, at his Chamber, fituate in Queen-frees, in the
¢ City of New-lork, immediately afrer the Receiving of
¢ this Writ, to do, ‘and receive all and fingular thofe things

¢ which our faid Chief ]uﬁice,hof him, fhall then and:there -

¢ confider {; thisf behalf ; A;nd T id there ¢
¢ Writ. Witpels Roger Mompeffon, Efqy our Chief Juftice
¢ at New-York, this eighth Day of ;llmb; in the fixthYear
¢ of our Reign. . Clark, O&avo die Martij, infra Seript. Allo.

ave you then and there this

per me, ROGER MOMPESSON.

- The Execution of. this Wit appears in the Schedule here-
unto annexed, , ‘ :

Ebenezer Wilfon, Sheriff.
A true Copy. George Clarke.

¢ This Writ being put int6 the Sherif’s Hands on Ssturday,
was not executed till Monday in the Afternoon, at which time
the Sheriff told ther, he had another Mittimus put into his
hands, - wherein a fuppofed Crime was fpecified, and orly to
be derained, until difcharged by due courfe of Law; and fo
were obliged to find Securities: And as our Confinement was
by the former Mittimus, by a new Mittimus, our Imprifonment
was implicitely adjudged and owned to be falfe Imprifonment
for fix Weeks and four Days s and the Sheriff in the prefence of
Dr. golm Jobmfton, Mr. ‘Reigniere, and Mr, William Fackfon, te-
fufed to_execute the fotefaid Writ, until they had paid him

twelve Pieces of Eight, for their Commitment, and as much
more for the Return of the Writ of Habeas Corpus 3 ¢ alfo
Receipts for the faid Mony when paid. "
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They were condudted the immediate Day, before the Su-
ream Court, and upon their New Mittimus, contained in the
llowing Return, were obliged to enter Recognizance, with two
Secusities, Doltor Fobn Folmftome, and Mr. William Fackfon, for
their Appearance next Day, at the Supream Court, bound
ot to dl:part, without the Courts Leave. ‘

" The Return is as followeth, - A

e I Ebenezer WilJon Efq; Sheriff of the City and County a-
¢ 1 forefaid, to Roger Mompeffon Efy; Chief Juftice of the
¢ Supream Court of Judicaturé, of the: Province of "New-
"¢ York, at the Time and Place in the Writ to this Schedule
- ¢ annexed, fpecified, do moft huihbly certifie, that before
¢ the coming of thatWrit to mie‘direted ; the within nimed
V¢ Francis Makemic and Fohn Hamptonw, ‘were committed un-
¢ to the Goal and Prifon of our Lady the Queen of the Ci-
¢ ty of New-York, under my Cuftody, by Virtue of a" cer-
- ¢ tain Warrant, ynder-the ‘Hand and Seal of Edward Vif-
¢ count Cornbury, Captain General; and Governour in chief
¢ of the: Provitice of New-York 3 bearing Date, the three and
- ¢ twentieth-Day of Famuary laft paft ; the Tenour of which
¢ Warrant followeth in thefe Words, 2iz. You are hereby
¢ required and’ commanded, to take into your Cuftody,
¢ the Bodies of “Francis Makemio- and” Jobn Hampton, and
-¢ them fafely keep,- till further'Otders ;-and for fo doing,
¢ this fhall be your fufficient Warrant. Given under my
‘¢ Hand and Seal, this three and twentieth Day of Fanuary,

¢ 170%. Cornbury. To Ebenezer Wilfon Elg; High Sheriff
- .. ¢ of the City and County of New-Jork. And'I do further
¢ certifie, that before the coming of faid Writ to me di-
i . ¢7yelted, that the faid Francis Makemic and Fobn Hampion,
¢ were committed afterwards by another Warrant, under
. ¢ the Hand andSeal of his faid Excellency, Edward Vif-
¢ count Cornlury, Governour aforefaid 3 bearing Date the
- % eighth Day of March inflant, ustothe Goal and Prifon a-
¢ forefaid under my Cuitodyy the Tenour of whichWarrant
¢ alfofolloweth jn thefe Words, (wiz.) New=York.{{. Youare

_ ¢ hereby requjred and commanded to take into your Cuflo-
. ¢ dy, the Bodiés. of. Francis Makewie .and Foln H. »,
¢ pretended diffenting Proteflant Minifters, for Preaching
. ¢ in this Province, without qualifying- themfelves accor-
_¢ ding to 'an A& of. Parliament, made at Wefiminfior, in

¢ the firft Year of - the Reign of our late Sovereign Lord

., tand Lady, Kipg William and Queen Mary; and alfo
* without my Liccnce firfl-obtained ; and them fafely o

¢ keep, till they fhall be difcharged, by duye Courfe of

! Law ; and for {o doipg, this fhall be your fuﬂidcn}Wax- :
T e e e Sk

o )
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¢ rapt, Given under my Hand and Seal, this eighth Day
- ¢ of March, Anmo Dom. 1706. Cornbury. To Ebemezer
'S Wilfon Efqs High Sheriff of the City and County of
¢ New-Tork.  And this isthe Caule of the taking and dea
¢ taining the Bodies of the aforefaid Francis Makemie, and
¢ Fobn Hampsow ; yet the Bodies of them the faid
¢ Francis Makemic,, and Jobn Hampion, before the faid
¢ Roger Mampeffon, Elg; Chief Juftice as aforefaid, at the
¢ Time and Place in the Writ aforefaid, fpecified, I have
.. § ready, - asitis in:the {aid Writ commanded me, -, .,

. ATwmeCOPY.
. GEORGE CLARKE.

It is obfervable, the fecond Warrant is flill granted, and
figned by the Supreatn Authority, and without mentioning the
Queen’s Name or Authority : And the fuppofed Crime fpecified
is double 5 as 1. Preaching in New-York Government, without
complying with the Qualifications of an A¢t of Parliament,
made the firft Year of King Filliam and Queen Mary - Where-
as Lord Cornbury had read in Famuary, their Certificates, both
from Virginia and Maryland, cerufying their Qualification ac-
cording to faid A¢t of Pasliament. - 2. Preaching without Li-
cence being firft obtained of ' Lord Cornbury ; whereby it is plain,
that complying with the Law,is not fuflicient without a Licence :

And from what goes before, it is undeniable, they were qua- °

lified, and had complied with the Law, even in New-York Go-

vernment, before the Date of this laft Warrant, and that was

by tendring themfelves, not only to his Excellency, butalfo to
the Quartes-Seflions, for Qualification ; which is all that any
Diffenter can do, and all the Law requires of them to be dones
And fu¢h as ‘had Licence, are not yet qualified according to
the faid A& of Parliament. For taking the Oaths only before
Lotd Cormbury, and taking them before a Court, are not the
fame. ' But having related all the Antecendents to the Trial,
we are now arrived at the Trial or Profecution at the Supream
Court in March Term.

Provinceof Q - Supreamdeurt, Marchthe Firft, Teuf-
New-2ork. day, 1705 . :
- Roger Mompeffon, Efq; Chief Juftice,
Prefent »

Robert Millward . .
» Thomas Il’mbam: }'Equa Juftices.

The
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" The Court being called formally, and the Docquet called o-
ver, Francis Makemie, and Johm Hampton made their Appea-
fance, and anfwered to their Names, according to the Tenour
of their Recognizance, ~ : Cl
‘The Defendants Recognizance ordered to
be filed, and the endants Appea-
rance entered. R o
Atthe Attorney-General’s Motion, it is ordered, that the
. Defendants be continued on their Recognizance, and that they

attend the laft Day of the Term. : o

The Pannet of the Grand-Jurors.

-, William Merrit, . Frawcis Vincent,
William Anderfon, LewisCarree,
Robers Lurting,. . Daniel Cromline,

.. Lawrence 35,3; ' Richard Sacket,
- Elias Boudmot, Langafter Syntes,
.. MNathaniel Maftin, Mdrian Hogland.

" Bevesle Lathom,  Abrabam Feawneau, Paul Drolet, .
.~ Jobaunis Hogland, Charles Wooley, - William Provooft,
. Benjamin Winroop,  Peter Ryckman, Fobannis Burger.

. ATmeCOPY.
GEORGE CLARKE.

- Mr. Reignicre, Attorney for the Defendant, moved, that the.
Writ of Habeas Corpus, with all Proceedings thereon, at the
Chief Juftice his Chamber, might be entered upon Record.

Mr. Attorney for the Queen, replied, it was not Matter of
Record, being obtained not in open Court, but at the Chief Ju-
ftice his Chamber, and returned to the fame Place, therefore was
not Matter of Record ; fo was put off for that Time. =

Wednef{day #be fecond Day of the Term.

The Honourable, Roger Mompeffon,- Chief Juflice, finding
the Writ of Habeas Corpus, and tormer Proceedings thereon,
" was Matter of Record, gave in the following Memorandum te
the Counrt to be entered,
Supream Court.
New-York. fl, o
Memorandum, That at the Supream Court of this Province,

held at the City of New-York, the {econd Tuefday in March, ]:n
‘ the
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the fixth Year of Her Majefty’s Reign ; Roger W ox
Chief Juftice of this Province, ,delive:'ed unto the aid%fg’
pream Court, a ceitain Record, the Tenour whereof followeth
in thefe Words. _ S .

New-York. fl. To the Supream Cowrt of the Irovince of

New-York. _
¢ Y Roger Mompeffou, Chief Juftice of the {aid Court, do hére-
¢ I by certifie, That upon the. Eighth Day of March inftant,
¢ on a Perition, figned by Francis Makemie, and Fohn Hamptom,
¢ then delivered unta me : I granted and allowed the Writof
¢ Habeas Corpus hereunto annexed ; which being returned unto
¢ me, at my Chamber, in the faid City of New-York, by Ebenee
¢ zer Wilfon Efq; Shesiff of the{aid City and County of News
¢ York, the tenth of this inftant Month of March, with the Bodies
¢ of thefaid Francis Makemie, and Fodm Hamptom, together with
¢ the Caules of their Commitment hereunto annexed; where-
¢ uponI did at the Day and Place laft mentioned, difcharge
¢ the faid Francis Makemie, and Fobn Hampton, from their fe-
¢ veral Imprifonments, taking the feveral - Recognizances heres

¢ unto annexed. . e i
S, ROGEXR, MOMPESSON,

fixth Year of the Keignof our Sovereign Lady
AN NE, by the Grace of God, of England, Scot-
land, Frauce and Ireland, Qucem, Defender of the
Faith, &c. came before me, Roger Mompeflon
Efq; Chicf Fuftice of New-York, Francis Make-
mie of &c. John Johnfione, of the Provimce of
New-Jerley, Gens. and William Jackfon, of ke
City of New-York, Cordwainer, and acknowledged
shemfelves feverally to be indebted’ to our Sovereigm
Lady the Queen, as follows, viz. the faid Francis
Makemie, in the Sum of Forty Pounds, currant
Money of this Province 3 and the f2id John John-
. flone and William Jackfon, in Twenty Pounds
like Money each, to be levied on their Goods .and
Chattels, Lands and Tenements, if failuwre be made
in the Condition endorfed.

New-York ﬁ:MEmoEanaum; On the 10th of March, in the

Roger Mempeffon-.

HE Condition of the within written Recognizance is
fuch, That if the faid Francis Makemie do perfonally ap-

pear before Her Majefly’s Juftices of the Supream Court of Ju-
dicature, to be held for this Province at the City of New-1hrk,
. an
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on the Morrow of this Day, being Tw{"a‘ay the Eleventh Day of
Morch inftant 3 there to an{wer all fuch Matters and Things as
fhall be objeéted againft him, and fhall not depart without Leave
of the faid Court, then the {aid Recognizance to be void.

- Vera Copis. GEORGE CLARKE.

- The Grand-Jury being called and fworn the firt Day of the
Term ; and little befides this Matter. given to them in Charge,
yet after fundry Debates, feveral Meetings and Adjournments,
they found the followintg Prefentment againft Francis Makemie 3
the Queen’s Attorney, for Reafons beft known to himfelf, gave
nothing to the Grand-Jury againt Fobn Hamptow, who
-was drop’d out of the Profecution; tho both equally guilty
of the fame Crime, of preaching-a Sermon in :the Go.
weinment of . New-York, .and fuffered.equally by Imprifonment 3
from which both were relieved by the former. Wtit‘of Habeas

Corpus, : . . . ;
- And to fuch as knew the Grand-Jury, when called and [worn,
they. plainly appeated.to be chof¢n.on purpofe to find the Pres
fentment, for fome of them had never been upon 2aGrand-Jury,
pthers not for fundry Yéars, and {undry of them Juftices of the
Peace, who at the &ﬂamr-Scﬁions had fo far prejudged them -
and their Caufe, as they refufed to allow their Petition a pub-
lick Reading, ortake the leaft Notice of the Cerification of a
Houfe offered to record at the fame time, by two of the In-
habitants of JYork, and one of them threatned as to his
*Trade and Bufinefs, as appearing to count.nance fuch a De-
fign: Yet with hard firugling, twelve were influenced, and
the two laft whomade up the Number, were Perfonsof diffen-
ting Congregations from .the Eftablithed Church of England,
and their Teachers as liable to be profecuted, asthofe Gentle-
men, and as jguilty of the fame, or like Prefentment, One
Daniel Cromline, a French Refugee, dragoon’d out of France
for the fame Proteftant Religion and Perfwafion ; and Adrian
. Hogland, of the Dutch Congregation, whofe Minifter has yet fio
Licence, being a new-made Lieutenant to a Troop : After four
~of Mr. Makemic’s Hearers, Cap. Fohn Thoobolds, Mr. John Van- -
born, Mr. dnthony Young, and Harris, Coachman to Lord Corn-
bu"?', being Subpena’d; gave Evidence upon QOath, they heard no
unfound Do&rine, nor any thing againft the Government ; and
one of the Evidences delivered to the Jury, the A& of Affem-
bly of New-York, for Liberty of Confcience to all, except Papifts
and fhewed to them Mr. Makemie’s Certificate from a Court.o
Record from Virginia, of his Compliance with “the Qualificati-
onsof the A& of Tolerationj they notwithftanding at length
confented to find the Indi&ment ; whole Votes were, on Friday
in

S i T
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in the Afrernoon, takenina new and unufual Methed, as they
cane in one by one from Dinner. , - ‘

' Fryddy the Firft Term.
The Grand-Jusy find the folggﬁ g Bill, which is ordered .
Ce to be filed,

Of the Tmn/of March, in the Sixth Tear of the Reign of
our Sovereign Lady ANNE, over ENG L A ND, &c.

o Lueen, LA !
City of Nemfo;k. :

¢ H E Juzors for our. Sovereign Lady the Queen, upon their
¢ k& Oathdo prefent, That Francis Makemie, late of the Pro-
¢ vimceiat: Virginia, -Gent, pretending himfelf to be a Prote~
* fiant Difbenting . Minifter and Preacher, and contemning and
© endedvowring to fubvert the Supremacy, JurifdiGtion and Au«
¢ thority of our now Lady the Queen, in Ecclefiaftical Affairsy
¢ the two and twentieth Dy of Fasuary, in the fifth Year of the
¢ Refgmr of our Sovereign Lady 4 N N E, over England, Uc.
¢ Queen, at the City of New-York, aforefaid [to wit; at the
. ¢ Southward of the faid City, did privately and unlawfully
~  *take upon him to preach and teach, and did preach and teach
¢ ¢ diverfe of Her Majetty’s Liege Subjefts, within the faid City,

¢ [wo wit Jar_the Dwelling-Houfe of one William Fackfom, fi-

* tuate in the Ward aforefaid, privately and unlawfully, then

¢ and there mer; and affembled together, to'above the Number

¢ of five Perfons at one time, under the Pretence of Divine:

. ¢ Worfhip, without any Leave or Licence by him, the faid
© ¢ Prawcis; firft had, and obtained; -according to Law, for the
" ¢fame, in gveat Derogation of the Royal Authority'and Prero-

" ¢ gaive of our Tady the Queen, and to the evil Example of
‘s ©all others, in the like Cife offending: agin{t thet Peace of-

¢ our Lady the Queen, Her Crown and Dignity: .And the
7 ¢ Jurors aforefaid, upor their Outh aforefaid, %o i):urther pres
. S lenty Dhat the faid Francis Makemie afterwards [ito wit] the
7 ¢ aforefaid two and- twentieth Da(}r of Fanuary,in theYear afote-
" ¢ faid, at the Cityand Ward afore

¢ Houfe of the faid #illiam Fackfon,” did privately and unlaw-
" ¢ fully affemble ‘and gather together diverfe of Her Majefly’s
o ¢ Subjeéts unknown, and voluntarily, and unlawfully, ufe o-

¢ fhip, than what are contained in a certain Book of Common-
¢ Prayer, and. Adminiftration of the Sacraments, and of other
¢ Ritesand Ceremonies of the Church of England; againft the
¢ Form of the Statute in thatBCafe made and provic{ed, gng
, . again

aidy at the aforefaid Divelling-~.

% ¢ ther Rites, Ceremonies, Form and Manner of Divire Wor-.
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¢ againft the Peace of our faid Lady the Queen, Her Crown and
¢ Dignity. And the Jurors aferefaid, -do further prefent,
¢ that the faid Francis | Makemie afterwards [ to wit ] the two
¢ and twentieth Day of Fanmary, in the fifth Year aforefaid,
¢ being then, and now is a P'etf'on not qualified by Law to
¢ preach, teach and officiate' in any Congregation or ‘Affembly
¢ for religious Worfhip at the -City aforefaid [to wit] at the
¢ Southward of the faid City, at the aforefaid Dwelling-Houfe
* of the {eid #illiam Fackfon, fituate in the faid Ward, did take
¢ upon him to preach, teach and officiate, and then and there
¢ did preach, -teach and officiate, in a Congregation,” Affembly,
¢ Conventicle and Meeting not permitted or allowed by Law,
¢ under Colour or Excufe of Religion, in other manner than
¢ according to the Liturgy,” and Pradtice of the Church of Eng<
¢ land, Esc. At. which Conventicle, Meeting and Aflembly,
¢ were five. Petfons or mere sffembled together, againft the
¢ Form.cof the Statute, in that Cafe made and provided againft
¢ the Peace: of our Lady the Queen, Her €rown.and Dignity,

< & . ek s
. ~ ATreCORPY: . .
a : . . § . Georgs Clarke, Secr

Here is 2 Prefentment for preaching a Sermon- at Yok, highly
aggravated into a cumulative Crime, and thereby the Grand-
Jury led into no fmall Miftake, in Point of Times:for it is
faid to he preached on the two:and twentieth-Day of Fanuary 5
whereas it was preached on the twentieth of . Jammary : For
thefe two Minifters were Lord . Corwbury’s Prifopers, -apprehen-
ded on Long-Ifland, on the two and twentieth Day Inftaue, by a
‘Warrant, .dated the one and tweptieth Day: Which Er~
rour was Caufe enough in Pojiit of Law, for overthrowing the:
whole Prefentment, which was {fo delayed and. put off to the:
1aft Day of the Court, that a Trial could not be obtained that
Couwst: Therefore Mr. Reigniers, the Defendant’s Cauncil, made:
a Motion, thatthe Defendant’s Appearance be put:upon Recordy
and it was ordered the Defendant be continued on his Recogni~
zance, until the next Term ; Mr. Makemie being . the. anly Per~
fon profecuted, returns for Virginia, and returns again before
Fune Term, the third of the faid Month, I

, vTuefday, the third Day of . Fune, x7o}.ﬂﬁ R

Province of
ATJW WX bi'ki

Roger Mompeffon, Efg; Chief Juflice,
Prelent 4 Robert Mt’hg;jz;i, ; g; . ﬂ{ '
< N Thomas Wenham, f g% Juflices.

The

- s A e
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The firft Day of the Term. .

The Defendant’s Appearance is entered, and he is.
ordered to be continued on his Recognizance.

The Defendant ordered to plead to morrow.

F’cdnej‘day,v June 4¢h.

- S R

The Defendant pleads not guilty of any Crime, by preaching
a Sermon at Tork. i .

The Attorney-General for the Queen moves to know, if they
would allow a Copy of the Queen’s Infiruétions to the Gover-
nour, figned by his Excellency, to be brought into Couit, in
Evidence at the Trial, feeing his Excellency,- who had the Ori-

inals, was then in the Ferfeys.

The Defendant replied, they could admit of no Copies, fee-
ing there was time enough to have produced the Original ; or
Mr. Attorney might have compared the Copy with the Onii-
nal, and might have been able to'give his Affidavit to the
Truth of the faid Copy ; but peiceiving if that Copy was not’
allowed of, the Queen’s Attorney would put off the Trial till
another time. ' S :

Therefore Mr. Attorney-General for the Queen, and Mr,
William Nicoll for the Defendant, agrees, that the Copy of
fuch Inftruftions from Her Majefly to the Governour, as
fhall be produced by the Attorney-Géneral, and figned by the:

Governour, fhall be admitted on Trial, to be the {ame in Evi- -

dence, as if the Original Inftru&ions were produced. F. M.
Defendant moved, that if allowed in Evidence, he might have
a Copy of the faid Infirutions ; and further declared, he could
not but wonder, of what Service thefe Inftrutions which were
noLaw, could do to Mr. Attorney, feeing the Prefentment run
upon Statutes and Aéts of Parliament, and they expected to
have a Trial before a Court, who were Judges of Law, and

notof private Inftructions,

Friday, June 6:b, 1707,

The petty Jury called, whofe Names follow according to the
Pannil, and twelve of them {worn to try the ‘Matter in Iffue,
and the Defendant told the Court, he was under great Difad-
vantage, beinga Strdnger, and knew neither Names nor Faces

“and tho he knew he had not Liberty in that Caufe, of peremp-

tory Obje&tions againft any,” without mowix/}g fufficient Ground
of Exception; yet he was informed of Mr. Elias Neaw, who
had in Difcourfe to Mr, Anthony Young, prejudged the Caufe,"

by condemning him for preaclﬁing,a Sermon, and juflified . Eord
2 -0 e
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Cornbury’s Proceedings againft him; which being proved by
the Depofition of the f{aid roung, was approved of by the
Judge, as a good’ Objection in Law. The Defendant further
adds, he was amazed to find one who was fo lately dragoon’d
out of Framce, for his Religion, and delivered out of the Gal-
lies, fo {oon prove a Perlecutor of the fame Religion, for
preaching a Sermon inthis City.

" The Jurors being fworn, you may take. their Names

following.
Johu Shepherd, Foreman, - Andrew Lauron,
Thomas Ives, . Humpbrey Perkinsy
Foferh Wright, . William Horfewell,
Thomgas Woerden, . Thomas Carrell,
Jofeph Robinfon, . Thomas Baymeg,
Barshylowew Layouex, Charles Cromline.

\

. Mr. Attprney pipduced 3 Copy of the Queen’s Inftrudtions,
figned by Lord, Cornbyry, and allowed of by both Parties in
Evidence, as if- the Original were prefent; and tho a Copy was
denjed again and agajn to the Defendant; yet by a Copy of Ins
ftru@tions from King William to'a former Governour, the famg.
Inftructjons were found, in, the fame Words ; and as.they were’
intwo Paragraphs in the produced Copy, fo they were found ax.
a great Diftance from one another in the formex Copy, fuppo~
fed to be agreeable to the Original, and to be two diftin@& and
vafily different Inftructions; one of them relating to the Diffen-

,ters, the other relating to the Minifters of the Church of Eng-
lapd, as may plain}y appear from the Inftructions themfelvesin,
the following Words. - )

And yous are to permit'a Liberty of Confcience to all Perfons

( eXCeEt Papifs ), fo.they be contented  witha quiet and peace-

" able Enjoymemt of it, not giving Offence or Scandal so the.
Government, ’ , .

You are 7ot to permit any Minifter coming froms England, #o
 preach inyour Government, withont a. Certificate, from the
Right Reverend, the Bifbop of London : Nor any other- Mini-
fler, coming from any other Part or Dlace, without fif obtai-
ning Leave from you, our Governour.

Mr. Att_oméj orders fourl of Mr. Makemje’s Hearers to be
called, Cap. John Thoobglds, M. Fohn Vanhorn, Mr. William
‘Fackfon, and Mr. Anthopy Young, who anfwered to their Nn?l'ei:

— |
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The Defendant perceiving they were fummoned and called,
to give their Evidence to the Matter of Fact 5 told the Court,
that the Swearing of thefe four Gentlemen as hvidences, would
but give a needlefs Trouble, and take up the Couits time 3 and
he would own the Matter of Fact as to ﬁis Preaching, and more
than thefe Gentlemen could declare upon Qath ; for he had
done nothiing therein, that he was afhamed or aftaid of, but
would an{werand own it, not only before this Bar, but before
the Tvibumal of God’s Final Fudgment. And fo Mr. -Attorney
propofed, and Mr, Makemie anlwered the following Queftions,
or to the [ame purpofe. '

Mr. Attorney. You own, that you preached a Sermon, and kap-
tized a Child at Mr. William Jackfon’s.

F. M. Yes, Ldid.

Mr. Attor. How many Hearers had you ? . . .

F. M. 1 have other work to do, Mr. Attorney, than to numm.
ber my Auditory, when I am about to preach to them,

Mrs Attor. Was there above Five hearing yow ?

F. M, Yes, and Five to that. . S

Mr. Attor. Did you ufe the Rites and Ceremonies enjoined by,
audl prsfm’bcd in the Book of Common-Prayer, by the Church o}'

an . . ;L . S .
..M. No, 1 never did, norever will, until I am better fatise
fied in my Confcience) .

"M, Attor. Did you ask Leave, or acquaint my Lord Corne

%ury ?pitb your Preaching at York; when yox dined with him at the
ore - L i .
F, M. 1did not know of my Preaching at York; when I dined
with his Excellency, no, not for fome_Days after; For when
e calx:;e ;oh_r’o;']z, gve l;lad got, the klea& Ilatention or Dleél n. of
reathing there § but flop’d at York, purely to pay our Refpets
to the Goverppu;, whic?we did 3 but being afterwards called,
and jnvited, to preach, as I was a Minifter of the Gofpel, I
durft not deny Preaching, nor I hope ever fhall, where it is
wanting and defired. | , ‘
_Mr. Attor. Did you acquaint my Lord Carnbury with the Place
of your Preaching ? , , . L .
. i‘ M. As foon as I determined to preach, Leave was asked,
tho not by me ; for it was the Peoples Bufinefs, and not mine,
to provide a Place for me to preachin: And I would have
been admitted to preach in the Dutch Church, but they were
affraid of offending Lord Cormbury; and Mr. Anthony Toung
went to the Govérnour, to have his Leave ar Permiffion for
my Preaching in the Dutch Clurch; tho 2ll this was done,
without fo much as my Knowledge; But my Lord oppofing
and denying it, I was under a Neceflity of Preaching where L
did, in a privace Houfe, tho in a publick manner, with open
Mo g . : : ' B 3 - Toorse
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Doors. ~ Mr. Attorney in pleading, firft read over the Idi&-
ment which the Grand-Jury found, and endeavour’d to prove
the feveral Pants thereof, by giving a large and full Account of
fundry Statutes of King Henry the 8¢h, afferting and eftablithing
the Supremacy of the King over all Ecclefiaflical Perfons and
Affairs, in his Dominion of England. And from thence affer-
ted the Queen’s Supremacy in Ecclefiaftical Affairs, and over
Ecclefiaftick Perfons ; which Supremacy was by a Delegation
lodged in his Excellency our Governour, which he is fworn to
exercife ; andthisis fignified o him by Her Majefty’s Inftruéti-
ons, which were read in Court. Then he proceeded to pro-
duce, and read as much as was neceffary, of thofe Statutes of
Queen - Elizabeth, and King Charles the Second, For Uniformity
of Worfbip according to the Rites and Ceremonies of the Church of

ngland 5 and the Penal Laws againft Conventicles: And enlar-
ging his f’leadings on thefe - Points, he turnsto the Gentlemen
of the Jury, and fays, the Matter of Fa& is plainly confeffed
by the Defendant, and I have proved it to be repuguant to the
Queen’s Inftruétions, and fundry A&s of Parliament of Eng-
land 5 Therefore did not doubt, but the Jury would find for the
'Queen, and againft the Defendant.

Mr. 7. Reigniere, Attormey for the Defendant, pleads againft

Mr. Attorney for the -Queen, as followeth: The Indi@tment
charges three diftinét-and feparate Fa@s as Crimes- againft the
Defendant. . :

1. That he, a pretended Proteftant Minifter, endeavouring to
fubvert the Queen’s Supremacy, Juri{diftion and Authority in
Ecclefiaftical Affairs ; did privately and unlawfully preach and
teach, at William Fackfon’s Houfe, diverfe Subjets, privately
and unlawfully, to above Five in Number, without Licence had
according to Law, in Derogation to the Royal Authority and
Prerogative, to the evil Example, and cont, Par. -~

2. That he did affemble diverfe unknown, and voluntari-
ly and unlawfully ufe other ‘Rites and Forms of Worthip,
than are in the Common-Prayer, and Rites and Ceremonies of
the Church of England : Cont. Form. Stat. -

3. That being not qualify’d according to Law, to preach and
teach in a Congregation or Meeting not allowed by Law, in
other manner than according to the Pradtice of the Church of
England 5 at which Meeting were five Perfons, or more affem-
bled, Coxnt. Form. Stat.

Asto the Inditment, uwt fupra, that the Defendant did not
ggach privately, nor the Perfons affemble privately, 7. e. with

ors lock’d, barr’d or bolted 3 nay, it appears by the Evidence,
and agreed to the contrary by Mr. Attorney-General : That the
People met unlawfully, muft appear by the Violation of f{ome
known Law or Statute, in Force here, by which fuch Meet-

ing

4-——-—"‘».
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i
) ing and Preaching is forbidden ; that is to fay, the Preaching to
-above five.' ' :
.~ Ttake this Colony; as a Dominion of England, to be governed
by and fubject to thefe three forts of Laws: 1. The Common
Law of England. 2. The exprefs Statutes mentioning the Plan-
‘tations, and fuch other as are for Publick Good ‘(as the Chief
‘Juftice was pleafed to fay in this Court, in the Cale depending
“between Smith and Davis.) 3. By the Laws of this Colony, and
‘thofe areé'to be-ds near as may be agreeable to the Laws and
. ‘Sratutes of - Englind ; and the Judges of this Court (I darefay)
~will exdthine and determine no Fadt, but according to the. Mode
and Rule of fome of thofe Laws, '
- ‘Thdt Preaching'without Licenfe, and affembling abeve five, is
a Crime at - Cominon Law, I never read, and it is not alledged
to be -againft any Statute 3 it muft be an Offence againft fome
Law of this Province, which as yetI never faw, and defire I
- 'may now {eée it ; -and if fuch does not appear, then undoubtedly
‘wher there'is no Law,- there can be no Tranfgrefion.
*. As to-what is offered by Mr. Attorney, that the Queen, as
Bupream Head of the Church of England, hath Power to make
Ordinances, and punith for breach thereof ; that this Power is
d;‘:legated to the .Governour, - who s bound by Oath to execute
them, . ’
- Suppofing and admitting all this; yet nothing like an Ordi-
mance appears : For the Infiruftions produced by Mr. Attorney
cannot have the Force of a Law or Ordinance, efpecially againit
Perfons to whom they were never communicated 5 whatfoever
‘may be to thofe to whom they were given, who alone hath the
the Cuftody of them, and conceals thém from publick View.
Asto the two Articles in the Indi@ment 5 Cont. Form. Stat.
* Now there are diverfe Statutes made in England, which en-
. “join a_due Obfervance of the Rites and Ceremonies of the
. Church -of England; s the 1t of ‘Eliz. C, 2. 2'Eliz. C. 1.
. twenty Pound a Month for notgoing to Church; 29 Eliz. C 6,
the fame ;-3 Fames, C. 4, & 3. But all thefe were pointed and
i levelled at Romifh-Recufldnts only, tho fometimes mifconftrued
:  to éxténd to others ; alfo 35 Eliz. C. 1. forbidding all Meetings
i and Conventicles, under Penalties of Abjuration and pub-
lick Submiffion, asdid the 16th Car. 2. how expired, and
the 22 Car. 2. but all refirained to England, Wales, and Berwick
¢ on Tweed 3'but if they had not, as they ire pofitive and additi-
. .onal,"they fhall be confined ftriétly to place and words ; then
. the pra&tice of all the Colonies and Plantations, and the Laws’
made'in fome of them, for the Eflablithment of the Church of
Bngland, but no fuch Eftablifiment here'; but on the contrary,
a Law formerly made in this Province, and in Print, allowing
Liberty. of Gonfcience, which I here infert in the following

Words. 3 4 The




() ‘

. Thelaft Claufe of an Aé of Affembly, made in the Goverp- .
ment of New-York, declaring the Rights and Privileges
of the Subjett. ]

- That uo Perfon or I’c%bm, which profefs Faith in God ‘? Fe-
fus Chrift, his only Som, fball at any time be any way mlzﬁ. d; pu-
nifbed, difturbed, difquicied, or called in queftion, for any differenac
in Opinion, or matier of Religious Concernment, who do mot under
that Pretence diflurb the Civil Peace of the Province, 8c. And shat
all aud every Juch Perfou and Perfons, may from time o time,
and at all times bereafter, freely bave, and fully nqz, bis or their
Opinion, Perfwafion and Fudgment, in Matiers of Confcience and
Religion, throughout all this Province 3 and freely mest at conpe-
mient DPlaces, witbiu this Previnee; and there worflip ascording to
2heir vefpe&ive Per[wafions, witbout being hindred or molefted, they
bebaving themfelves peaceably, quicily, wodeftly and rcljgoqﬂy 3 and
not ufing their. Liberty to Licontioufnefs, nox to the Givil In

or ousward Difturbance of otbers. Always provided, Thas nothing
herein-mention¢d or contatned, fball extend or give Libesty 2o any
Parfous of the Romith Religion, 2o exevcife their manner of Worfhip,
contlmrz to the Laws and Statuies of their Majefties Kingdom of
England. .

And tho Mr. Attorrey endeavour’d ‘to invalidate this,
by denying thjs Law to be in force, yet could mot prove this
Law abolifhed. N , _ ‘

And by one of the Iuftsuftions, which Mr, Attorney produ-
ced, in totidem verbis, is the fame, that has been given to for-
mer Goveraguss of t'ilis Provinge, Liberty of Confci s di-
redted to be allowed. . , o

As to the Third Article in the IndiGment, that feems to re-
fer to the firft of Wiliiam and Mary, of Toleration ; but as we
{ay, the Pena] Statutes did nox exwend hither, fo is there no
occafion of Toleration. The Laws and Statutes of England by
their own Forge, ¢xtend equally to all Planations of England a~
tike : And if thefe Penal Laws did extend to the Plagrations,
the Crown of England would never tolerate the Governments of
Bofton,Rhode-Ifland,Conneicut, and others; who in their Church-
Difcipline are fo far from conforming to the Church of England,
that they have fet up and efiablithed anotherfort of Chusch.
Dilcipline univerfally amopg them 5 but notwithilanding this,,
they are allowed the liberty they always ufed in their Church
without Moleftation, and were fo allowed inthe vegy time when. /
thefe Penal Laws wess in force in Hngland; bup now fince by.
the late At of Toleration, it was thought by the wife and |
experienced Legiflators of England, to be for the Publick Good
to repea) thefe Laws, even therg, for which placg anly they

o , were-
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_were made, and to allow Liberty of Confcience ; I hope it will

mever be thought, that thofe Penal Statutes, fo repealed;
are, or can be for the Publick Good here, and as fuch extend-
ehither. Wherefore, forafmuch, as neither by the Common
Y.aw of Enigland, nor by any Law of this Province produced,
or even alledged by Mr. Attorney, fuch Preaching or Meeting
doth appear unlawful (but on the contrary,an exprels Law ofthis
Province doth allow it, as hath been thewn) and that the Penal
Laws and Statutes'of England againft Diflenters, can by no rea-

fonable Conftruction be extended hither, I humbly conceive

my Client is not guilty of any Offence againft Law, and hope
the Jury will acquit him accordingly. )

 Mr.Williaw Nicoll, Attorney for the Defendant, pleads in the
next place, as followeth. ‘

_Mir. Attorney has been entertaining us with fome Hiftory from
the Reign of K. Heury 8. And it is fit we fhould entertain him
with fome Hiftory allo, more ancient, and from better Authorsy
and that is from the A&sof the Apofiles ; for we do find, that
Teaching, or Preaching, orSpeaking, in it felf, or by the Com=

. mon Law,was never found a Crime ; forjthe Apofile Paul preach-

ed a very new Doétrine to the Athenians, which was an ancient
Commonwealth, and was not condemuned or imprifoned for it
but they were curious to hear again, 4%s 17. concerning the
new Do&rine of the Refurre@ion ; but we find, when the fame
Apofile began to infift on any Do&rine which tended to infsinge
the Gain of the Silver-Smiths, who, 4#s 18. made Shrines for
Diana, the Goddefs of the Epbefians, they were enraged, and
made an Uproar againft him, rufhing into the Theatre 5 butit
was nd Crime either in Coriuth or Athens, where no Man was
hust by the Dollrine it felf, neither was obftruted by, nor any

. Offence ta the Civil Government. ,

And it is plaig, it was no Offence at Common Law, but wag
made fo by the old Statutes of § Rick. 2. Cap. 5. 2 Hem. 4.

Cap. 15, 2 Men. 5. But all thefe Statutes being repealed by
% Ed. 6. and by Adts of Eliz, it was fiill no Tranfgreffion, but.

Temains as it was, no Crime at Common Law, ,

And the four Statutes againft Coaventiclesin Cb. 2. are all
Yocal, and. in exprefls Words, limited to Eugland, Wales, and
Reywick on ITweed,. {o have no relation to, nor reach to any of
the. Plantations, , _

And this is further manifeft, from the Conftitution of the
Plantatiogs being as it were fetded by National Confent, for
thofe whofe thoughts in Religioys Affairs could not fquare with
the. Publick Eftablifhment in Church-Government, - Dilcipline
and Ceremonies, as New-England for Independants and Presby-
terians, Rhode-ifland, and New-Ferfeys, and we may add ;Va::

. . : o7l
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- York, for the feveral fortsof Diffenters in general ; Penfilvania
and Maryland, for Quakers and Papifts in’ particular, :

And this being the firft that was profecuted in this Nature in
the Plantations, is made the more remarkable, {o long after thofe
-harh Statutes of Char. 2. had been repealed by the Statute of
s William and Mary. - : e -

‘And it is already evidently proved, that the A&sof Aflembly
of New-York, allow Liberty of Confcience, with freedom of
Publick Worthip, to all but Papifts. ' o ’

- What was oftered on the other fide, by Mr. Attorney, as be=
ing againft ‘the Queen's Prerogative in Ecclefiaftical ‘Affairs,
was foreign, and not at 2ll to the purpofe ; for all the Statutés
selating to that matter, being toaflert the Queen’s Empire and
?utifdi&ion over Ecclefiafical Perfons,as well as Laymen,in oppo-
itien to the Claim and Ufurpation of the ‘See of Rome,to exempt
the Clergy, or Church-men, from the Civil and Secular Power.
¢ And as to the Queen’s Inftru€tions, they are not, neither can
have the Force of a Law; befides that, thefe two Inftrutions
roduced in Court, are no way againft-us, but rather for us.
- Mr. David Famefon, Attorney for the Defendant, appears next
to plead inthe following manner; -~ : :
- Mr. Reignicre, and Mr, Nicoll, Attorneys on the fame fide,
having oftered fo'many and large Arguments, have left but lit-
tle room for new matter to be offered, without enumerating
what was offered upon the three Heads of the Indi@ment,

As to the firft, which was Preaching and Teaching withaut
Licenfé, againft the’ Queen’s Supreimacy ‘and Prerogative in
Ecclefiaftical ‘Affaits. We did not comé here to oppof¢,of call in
queftion the Queen’s Prerogative or Supremacy 5 but were wil-
Ying to lpay all due Refpe@t ahd Deferénce’ thereunto; but we
cannot fee, that thefe Inftru&tions "from thé Queen to my Lord
Cornbury, of which Mr, Attorney has produced a Copy, and
which he alledges to be the Law we have broken by Preaching,
immediately concern us, which are not a Law to any body elfe,
but to his Lordthip, who is direfted by them, and is accounta-
ble to the Qt£1)een, if he do not obferve them, Her Inftructidns-
are private Directions to himfelf, and can be no Law to others ¢
Promulgation-is that which gives the finifhing ftroke to a Law.
Nor do I fee how his Lordfhip fhould become guilty of breach-
of Qath, as Mr. Attorney was pleafed to offer, by not ordering
the profecution of this Gentleman for Preaching without his
Licenfe ; altho he be fworn to obey and obferve his Inftru.
ctions, becaufe the very Inftrufions produced, give Liber-
ty of Cohfcience to Proteftant Diffenters, and are in two di-
ftinét Paragraphs; the firft feems to me wholly to agree with
our A&t of Affembly of this Province, is to the fame purpofe,
and very near the fame words; the other Paragraph is nega:-

: ) o0 o tive
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tive: You are not o permit any Miniffer coming from England, #o
preach in your Government, without a Certificate from the Right Re-
verend, the Bp. of Londonsnor any Minifter coming from anyother Part,
or Place,without firf} obtaining leave from you our Governour. And a
DiffentingMiniiter preaching here without the Governour’s know-

“ . ledge, could be no Breach of his Oath, becaufe it was done with-
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out his knowledge, and confequently without his permiffion.

" To. the Second, as to the Statutes of Eliz. and Charles 2. a-
gainft Conventicles, they were limited and local Aé&s or Sta-
tutes, and could not any way reach thefe Plantations; for here.
in New-York we have no Eftablithed Religion for the whole Pro-
vince. Onthe Eaft end of Naffaw, or Long-Ifland, were,andal-

~ways_have been Independant Minifters, the Fremch had their
own Way and Miniflers, and the Dusch in like manner § the ve-

1y Fews and Quakers have the free Exercife of their Religion g
and there is not one Form of Worfhip eftablithed for the whole
Province. The 16:b as. well as 224 of King Charles 2. are li-
mited to the Kingdom of England, Dominion of Wales, and
Town of Berwick'upon Tweede 5 and therefore the ufing of an
other Form of Worthip in this Province, than what is contained
in the Common Prayer, cannot be a Breach of thofe Statutes.

. Then again the 16¢h of Ch. 2. for fupprefling Conventicles,

makes the third Default Banifhment, for feven Years into.the
Plantations (New- England and Virginia excepted ;) And how can
it be fuppofed that the Pantations, the Places to which the
Defaulters were to be banifhed, can be. underftood to be com-
prehended within the meaning and penalty of that Statute, that
did continue in Force, for little more time than four Years.
The other of the 224, did fupply its room, and had much
more mild Penalties. ) R :
As to the Third, which is that he preached without bein
qualified, that is laid againft the A& og Toleration. I didot-
fer that this Statute likewife was not, nor is in Force inthe
Plantations generally, efpecially in this Province, altho there
be no Locality exprefly mentioned therein, and that for thefe
Reafons. The Title and whole Defign of it is Toleration ; now
Toleration is an Exception from fome Reftraint ; and fince the
Penal Laws are not of Force here, by confequence neither is the
A& of Toleration of Force ; here is no Eftablifhed Church for
the whole Province ; by which we fhould be tolerated, We
have had Liberty of Confcience another way, and by an A& of
Affembly, which was made in the beginning of the Reign of
King William and Queen Mary, during the Government of Col.
Fletcher, not yet formally repealed. Then again confider the .
Preamble of the A& of Toleration, To the end that all our Pro-
teflant Subjefts, may be united in Intereft and Affeion 5 the
Wifdom of the Nation did at that time combine, to put anend
’ to

\
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to all Perfecutionon the Score of Religion. Our Affembly was
much of the fame mind, defigning to prevent it, and {o are
all good Men: When we did fet about erecting 2 Church of
England-Congregation in this Town, and obtained 2 Chatter for
the fame, of Governour Fletcher 3 altho we were defirous to have |
the National Worfhip amongft us, yet was it the care of thefe
Members, who promoted it, to get fuch Claufes inferted in it, as
thould fecute the Liberty of the Dutch and French Congtegation
-from our Succeffors, and in an A& of Afltmbly niade flnce,
for its Encouragement, the like Care and Precaution was had,
which are flill to be feen. ‘

This Province has not been much more than forty Years in
¢he pofieflion of the Crown of England,and is made up chiefly of
Foreigners,and Diffenters ; and Perfecution would not only tend
to the difuniting us all, in Intereft and Affe&tion, but depopulate
and wesken our Strength, and difcourage all fuch Adventurers

- for the future. Therefore as this Profecution is the firft of this
- nature or fort, that ever was in this Province, fo I hope it will
be the laft, ]

The Defendant ptay’d he might have liberty to fpeak for
himfelf, which was granted ; and he pleaded in his own defence
the following Arguments, which I publifh in his own words,

F. M. 1am amazed to find Mr, Attorney fo much changed
in his Opinion; for when I was before iy Lord Cornbury, who
told us, the A& of Toleration wis linvited and loéal, and ex-
tended not to the Plantationis : And Mr. Attoyney was Pleafcd to
confirm it, by 2fférting the fame thing, and went a littlé further

todacing an Argoment to ftrengthen his Opinion, Thit thé
gendl Laws of Esglmd, 4id not exténd to the Plantations, and
the A& of Toleration was made to take off the Edge of the
Penal Laws : thereforé the Toleration does not extend hither ; .
but we find foom after. by an Indiétment, both the Penal Laws
and Toleration reaches hither, and all their Penaltiés too.

The Honour,cgl'e Chief Ju‘l‘ice, Roger Mompe/ffon, Efq; inter-

' ayinj: Gentlemen, Do 1ot trouble

rupted the Defendant, by
. ¥he Court with what Difcourfe paffed between you before my Lord,
ér at any other time, kut [peak to the Point. )
. F. M. May it pleafe your Honour, I hope to maké it appear,
it is to the Point ; and what was My. Attorney’s Argument
then, is now mine : For whatever Opinion I was of, while
an ablolute Stranger to New-Jork, and its' Conftitutjon ; yet
fince I have informed my felf thvrowly with the Conflitution of
this place, Iam intirely of Mr. Attorney’s Opinior, and hope
Me will be of the fame (till, ’
An8 as to the Jndictment, to return to the Particulars there-
of ; and firft, ¥ ath charged with contemning and endéavouring
to {ubvert the Supremacy of the Queen in Ecclefiaftical Affairs.
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As to the Queen’s Supremacy about Ecclefiaflical Perfons and
Things, we allow and li)Jel_ieve fhe has as large a Supremacy,as in,
the Word of God is allowed to any Chriflian Kings and Princes
in the Warld; and our Confeflion of Faith, which will com-
pare with any ip the World, and is univerally kaown ta the
Chriflian Woild, is very full in that matter ; a fa.r: whereof is
judged neceffary to- be “inferted here for the Informasion of
many. . v [

* Chapt, 23. Concerning the Civil Magiftrate.

3 0d the Supream Lord and King of all the World,

' ‘ hath ordnined Civil Magiftrates so ke yuder him, quer
the People, for his own Glory, axd the Publick Good 3 and to
this end hath armed them with the Power of the Sword, for:
the Defence and Encouragement of them that do well, and for
the Punifbment of Evil-doers, ’ ‘

3. The. Civil Magiftrate may mot affume to himfelf the Admi-
niftzation of Woid and Sacraments, or the Fawmer of #he Keys
of ‘the Kingdom of Heavens yet he hath Authovity, and itis
bis Duty to take Order, that Unity and Peace be preferved in
the Church, that the Truth of God be kept pure and intire 3
that all Blafphemies and Herefies be fuppreffed, all Corruptis
ons and Abufes in Worfbip and Difcipline, prevented and res
formed 5 and” all the Ordinances of God may be [ettled ; for.
the better effeing whereof, be hath Power to call Synods, to bé
prefent at themy and to provide that whatfoever is tranfadted
in them, be according to the Mind of God. :

" 4 It is the Duty of Ieopleto pray for Magiftrates, to honour”
their Perfons, to obey their lawful Commands, and to be fub<
jedt to their Authority for Confcience Sake : Imfidelity or Diffes
vence in Religion, doth mot make void the Magiftrates juft and
legal Authority, mor free the People from their due Obedience
2o bim 3 from which Ecclefiaft-:al Perfons are not exempted. :
much lefs hath the Pope any Power or Furifdiltion over them,
in their Dominions, or over any of their People, and leaft of
all to deprive them of their Dominions or Lives, if he fball
judge them to be Heyeticks, or uponm any pretence whatfo-
ever.

And, in all which Mr. Attorney has offered concerning the.
Queen’s Supremacy in Ecclefiaftical Affairs, I cannot learn one
Argument, or one Word, from all the quoted Statutes, that

- Preaching a Sermon, is the leaft Contempt or Overthrow of
the Supremacy. And I hHope it is not now unknown to any,
that the Oath of Supremacy has been altered by a Law ever
fince the Revolution, and confequently the Subjet mua’pe d,;;l
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livered from fome Obligation thereby : And how far this

will be conftruéted to extend, I leave to the Judges to deter-

mine. -
And as to my Preaching without Licence firft obtained from

Yord Cornbury, which is afferted to be againft Law ; I cannot
hear ftom any Law yet produced, that Lord Corsbury has any, -

Power ‘or Direftions to grant a Licence to any Dilfenters, or

that any of them are under any Obligation, to take Licence’

from his Lordfhip, before they preach, or after, Mr. Attor-
ney pretends no Law, unlefs he concludes the Queen’s Inftrudi-
ons ta be a Law, or have the Force of a Law: _That they haye
no Force of a Law, has been abundantly proved already; neéi-
ther am I any way culpable even from the Queen’s Inftruétions,
whichare produced in Court ; for they confifting of two Parts,
or rather two diflin® Infirudtions, not' relating at all to the
fame Perfons : In the firf, his Excellency is required ;to per-
mit a Liberty of Confcienceto all Perfons except Papifts. And
this is the Liberty is allowed to Diffenters, and which we
claim, by Virtue of this Inftru&ion : And here is no Licence
mentioned and required ; for Permiffion is a negative A&, and
jmplies no more but this; you fhall fo allow it, as not to hin-
der, moleft or difquiet them, but rather protet them in it :
And Papifts being particularly exprefled, it cannot be applied
to the Church of England ; therefore Diflenters are intended
by this Inftrution and no other ; and if this Permiffion is gram-
ted us, according to the exprefs Words thereof, we defire no
more. And it cannot be efteemed by any, that Imprifoning
and Punithing of us at fuch a Rate, for Preaching one Sermon,
js a permitting us Liberty of Confcience, The other diftint Pa-
yagraph, or rather, the other Inftructions which tho joined to-
gether in this Copy, are at a confiderable Diftance from one
another in the Original, as we really found it in a Copy of In-
ftru&tions to a former Governour : And as the former concerns
Diffenters, fo this is intended for the Clergy of the Church of
England; for the Words of the Inftruction, as you have it a-
bove, dre thefe: You are not to permit any Minifter coming from
England, 7o preach in your Government, without a Cersificaze from
the Right Reverend, the Bifhop of London, mor any other Minifter
coming from any other Part or Place, without firft obtaining Leave
:{ you, our Governour. Here is another Inftruction, which

ould not be produced or improved againft Diffenters ; for all
Mankind, and thofe of the meaneft Capacity, muft conclude
and determine, that this concerns only the Clergy of the Church

of England, who by their Conftitution, are under ftri¢t Obli-"

gations to take Licence, or Certificate from their Qrdinary §
and fuch as come to the Blantations, acknowledge the Bifhop
of London as fuch; and no Diflenter, either in Englind, or

s . any
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any-where elfe in the Queen’s Dominion, ever took, or ever
was under any Obligation to take any Licence from the Queens
or Kings of England, or any other Perfon or Perfons whatfo-

“ever ; until a Method and Practice has of late been ere@ted, and

forced into Practice at New-York : For if our Liberty either de-
pended on 2 Licence or Certificate from the Bifhops of Engl

or the Governours of America, we fhould foon be deprived
our Liberty of Confcience, fecured to us by Law, and repeated

2 Refolutions of our prefent Sovereign, and Gracious Queen, in-
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violably to maintain the Toleration which She is pleafed to fi
nifie in Her Royal Inftrudtions td all Her Governours abn

which we- arethe imore affured of, from the Inftructions pro-
duced in this Court.. So that as the firft Claufe of this latteg
Inftruétion, cannot'be applied to any other Minifters, but of
the Chuich of England 5 {othe latter Claufe can be undertood

of no ather but the fame Sert, or. Species, as thofe who came,

from' England with Certificate from the Bithop of London: Aad
it is well known, there are Miniflers of . the Church of Exnga
lard, who may come, and do come not dizeétly from Eugland,
but from fome other i’lhée, “as from fundry Plantations cgg me-
vica 3 as Mr. Sharp now Chaplain at Fort-Anne, - came not dired-
ly from England, “but from Maryland : And I muft confefs, he
being a Minifter of the Church of England, and enjoying a
canfiderable Benefice thereby, was.obliged to.comply with the’
Conftitution of his own éh‘urcb; and take a Licence from
Lord Cornbury, if noue could-be produced, from the Bifhop of
London.  But all this is foreign tous, and not atall required of
any Diffenter in Enrope or Amcrica. o

. And if there had been any thing in thele Infiru&ions requi-: :

ring Diffenters to take any Licence, or empowering Governours
of the Plantations to grant them, whic_llzl we do not find 3
reaching a Sermon before fuch Licence, cannot be judged a
rime, deferving fuch a Confinement and -Profecution as we
have met with ; for it has been already made appear, that

thofe Inftru@tions cannot have the Force of a Law, to bind the

Subject to Obedience, or render him culpable for Difobedience,
feeing Promulgation,. which is the Life of the Law, and. ren-
ders all Perfons inexcufable, never as yet have accompanied
thefe Inftruttions : So if this be Mr. Attorney’s Law _ we have
broke, by not obtaining Licence before Preaching, I hope, you
Gentlemen of the Jury cannet but find, we are no way culpa-
ble hereby, being neither inconfiftent with the Queen’s Infiruti-
ons, nor againft any Law. )

“And as to the laft Partof the Inditment, concerning the.

Penal Laws, or the fundry Statutes againft Conventicles, they
never were defigned, nor intended by our Englifs Legiflators

for dmerica, or any of the Plantations thereof ; for they _ar;
7Hite
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Bmted and local A&s, all of them reftrained 'to England, Wales,
and Berwick upon Fweed, as is manifeft from the exprefs Words
of thefaid Law; neither have been ever put in Execution in any
of the Plantations, until now ; yea, have not been executed,
even in E”ﬂm’ Wates or Berwick npon Tiweed, for which they
were calculated, and made, thefe twenty Years paft : And whea
they were gut in the mott firi& and rigorous Execution’ in Eng-
dand,; which was abaut the laft of the Reign of K. Charfes
the Diffenters of #merica lived very quiee, and ever in fuch
Plantations where the Chure England has a full and formal
Eftablihment. Bur ‘which # more, even Roman CatBolicks,
who are excluded from all Benefit of the A& of Toleration in
England 5 yet cammot be touched In America, by thefe Penal
Ldws§ for it is matteraf Fa& known to 'all, and I appeal w
M. Reignitre, if Papifis have not Liberty, and the Exercife of
their Religion, without Moleftation from Penal Laws, and.
even in Mavyland, whete the Church of England has z format
¥iablithmrent by Eaws made there : And it is manifefily known,
the Affembly of Murylond made a late A& againft Roman Catbo-
Ticksg and tho it was never executed; not being approved of by
the Queen, yet it is a plin Demaondtration, if the Penat Eaws
of Englant, origimally-and principally defigned againft Popifh Ro-
onfants, had extended to the Plamatians, there would have been
no need for fuch an A& of Affembly to be made againft them
S Maryland. ' ' A o

It is'a further Argument the Penal Laws never did extend
to the Plantations, becaufe it was a Penalty in fome of them,
that Perfons after fundry and fo many Convictions, are to be
banifhed or tranfported to the Anerican Plantations, as Places-
semoved beyond, and free from the Lath of Penal Lawsj for
to what purpofe would' their Banithment be, if after a Remo-
val from their Native Pand, they, thould be lathed, or ruined
afrefli by the fame Penal Eaws. :

And if the Penal' Laws of England do not extend to thefe
Plantations, where the Church of England has a legal 'and for-
mal Eftablithment, it cannot be imagined, they can take Place
where there is no particular Perfwafion eftablithed by Eaw 3
and confequently' all Perfwaftons there are upon an equal bottomr
of Liberty, as- ] find to be the Caft wi& "New-York, where:
there is not-one At of Affembly, wherein the Name or Man-
rier-of Worfip, as it Isin the Church of Eugland, is fo much as.
exprefled : And where there is no legal Eftablifhment, or any
Penalties or RefiriCtions on the. Liberty of any Diffenters,
there is no Room for, orneed of any Toleration; for where
there is no Penalty, what muft we be fecured from; but pure
Nullities, or Nothings, which feems inconfiftent with the
Thing it {elf : Therefore in New-1ork Government all Pér(“iwa-',
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fions there, are upon an ec}gal Level and bottom of Liberty ¢
and this confirmed to all Diffenters, except Papifts, and al-
lowed by an Actof Aflembly, already read in open Court,
And if Fews, who openly blafpheme the Lord Jefus, Quakers.
and Lutherans, andall other, or moft Perfwafions, are allowed
evenin this Government; it is Matter of Wonder, and [
can know no Reafon, why we only fhould not be allowed of,-
but put to Moleftation as we now are, by my prefent Profecuti-
on : Is it becaule we are Proteftants? Is it becaufe we are likef2
the eftablifhed Church of Fngland of any Diffenters ? Is it be..
caufe we are the moit confiderable Body of Proteflants in the
Queen’s Dominions ? Is it becaufe we have now fince the Uni-
on, a National Eftablifhment in Great Britain, as nighly related

and annexed unto the Crown of Ewugland, as the Church of

England themfelves ? Spre fuch Proceedings,” when known,
will and muft be @ Prodigy to England. , .
" Mr. Attorney replied, it was' umpoffible for any Man to an-
gwi_r all which was offefed, there was fo much delivered, and
0 many. . :
yThe Defendant told Mr. Attorney, he verily believ’d it was
impoffible for Mr. Attorney to an[wer what was faid, that it
was a great Truth Mr. Attorney afferted. :
" Mr. Attorney proceeds to anfwer, and fays: Thefe Gentle-

-men on the other Side, affert all the Penal Laws of England are

local and limited to England, Wales, and Berwick upon Tweed 5
but I thall produce one that is not fo, lhut extends to all the
Que?’s Dominions ; and that isthe A& of Uniformity, made
the Firft of Elizabeth, which is demonfirated from the very
Wortds of the faid Law, or other Place within this Realm of Eng-
Yand, ‘Wales, aund the Marches of the fame, and other the
B U E E N’s Dominions: And flies to the Infirultions again,
and endeavours to affert and vindicate the Supremacy, and
fays, the Kings and Queens of England enjoin and command
their Governours to grant Licences; and it has always been
¢uftomary, and an univerfal Praftice to take Licences from Go-
vernours : And thofe Miniflers who come fiom other Places,
tuft be the fame that my Lord'is to allow Liberty of Confci-
ence unto.  * e

" The Defendant beg’d Leave to anfwer the Attorney as to his
Jaft Argument, as to the Firft of Elizabeth, which isthe A&
of Uniformity § we acknowledge it was extenfive to the Queen’s
Dominions in-general, 4nd not limited to England, and Wales
only ; yet I hope 10 make it appear, this A& does no way af-
fe& the Plantations, and far lefs affe& Diflenters ; therefore is
altogether foreign to our prefent Purpofe. For, r. That A&
of Parliament was made in the fitft Year of the Reign of Eli-
zabeth, and confequently before ény Plantation had a Being, ot
o ] was

f
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was thought of, and fo could have no Relation to them atall,
they being pure Non-entities at that time. 2. Al over the
A&, and in fundry Places thereof, it is djre¢ted to, Minifters,
.;_Par!lons or Vicars in Cathedrals, Parifh-Churches, private Chap-
pels or Oratordes ; and not 2 Word in the whole A& of Dif-
fenters or Conventicles. For, 3. At that tiine, when this A&
was made, there were not, firictly and properly fpeaking, any
Number of Diffenters in England, who held f{eparata Meetings
from the Publick and Eftablithed Worfhip; there were thofe
in the Church of England, who always, fiom the beginning of,
the Reformation, fcrupled the Ufe of all the Common-Prayer,
and omitted fome Ceremonies, which was, and is to this Day,
the Grounds of the Separation 3 and it was to oblige fuch to
an Uniformity in publick Worfhip. And as foon as the A&
was made; and put in Execution, with all its Peualties, many
were difcouraged, others caft out of the Church, for Non-con-
formity 3 apd this really made the Separation, and all the Mif-
qhiefsvi" ‘the Separation are originally owing to this A&; tho
asfoon asthe Separation was made, theg could not touch Dif-
fenters by the, Penalties of this ‘A&, therefare were under a
Neceffity of makivig new Aéts of Parliament ip the following
Reigns, for -punithing feFaratéd‘ Diffenters ; all which were
limited and lacal in exprels Words 5 and never defigned to pur-
fue perfecuted Perfonms to an dmerican Wildtmefs. 4. I am
able to make it appear, if this A& of Uniforpiity were ftrictly
put in Excaution, the moft " of " the Clergy of the Church of
England, would fall uinder its, Lathes and Penalties 3 for Jaone
of thematre to ufe any other Rite, Ceremony, or opep Prayer,
but what is mentioned and (et. forth in the.{ajd Book of Com-
mon Prayer, And itis well kdown, the moft valuable -Men in
that Churchyufe another publick Rrayer, than is in the Common~
Rrayer, and all fuch Perfons are'fo far Diffentess 3 and being in
Gommunion with the Church of England, ase only Lableto be
profecuted upon this Statute. ' ’ T

" Andas’ to the Queen’s Inftry&tions, which Mr. Attorney in-
fiftsfo much upon, it was, and is obvious to every Man, they
were two.diflinét Inftructions; and tho we have them placed fQ
-near inthis Copy, they hive no Affinity one ta another; and
§t is not fair for Mr. Attorney to take the lagrer Claufe, of ene
Inftruction, ‘and join it to another, which wag before 3 this is
2 curtailing the Queen’s Infttu@tions: Whereas t o[gwfnqcom-'
pofed them, knew better how to join them together, than Mr.
Attorney does. S L : _

And whereas Mr, Attorney affirms, ‘that giv"ing;.ami takin
Licence was very common and univerfalj I am well affure
there never was, neither is to this Day any fuch Pratice in any
-~ Piantation of America 5 and there weig but few Perfons, as yet, in
: . s | York
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2ok Government, that had Licences ; for befides'the two Dusch
“Minifters, who differ upon Long-Ifland, and it. is faid Licences
are the Caufe of their Differente, there is but one Englifp
Non-conformift Minifter, in all che Government, who has ta-
ken a Licence § and it is as certain, Mr, Dubois, and fundry
others of the Dutch Churches have no Licence, neither will fub-
mit toany-fuch as are granted. . = . .
~Mr Attorney perceiving how Matters then flood, moves that
the fury fhould bring in a fpeciab (Verdict, and the Judges in-
clined thereunto § for fays Mr. Attorney, the Matrer of Falt is
plainly confeffed by the Defendant, as you have heard, and
ou are to bring it in -fpécid’lly,- ‘for you are not Judges of
W ‘ [ SISO EEEE . .
- Fi AM.-May it pleafe yeue Honours, I am a Stranger, who
Hive four hundred Miles from:this Place, and it is. knm’vn to
the whole Coumtry, what into}lerable Troubte I have been put te
already, -and we cannot confent toia. fpecial Verdi&t, for that is
only to encreale my Trouble, - multiply' my Charge, and give
me further Delay : And itis a known Truth in Law, that Strane
gers are to be favoured always with Expedition in Juftice, and
does no: way approve of Delaypsy abd if-this fhould be alléw-
¢d of, no Man’s Innocence isable toprotedt him ; for if Iam
cleared, I fhould fuffer merein Charges at laft, than if I were
- yeally guilty of -the Breach of many Penal Laws of England =
And 25 to the Juries judging of Law, and confefling the Fa&,
¥ carinot fec-one Point of the Law-to be judged 5 for that the
Penal are local and limieed, thar is owmed: on all Rands, and.
Peml Laws are frictlyto be'taken and interpreted, and not al-
fowed to the Ruin of the Subjed, to extend, or be interpreted,
beyond the pl#in and ftric Senfeof the Words: It is alfo true,
we kave: confefled Preaching 2 Sermon at the Houfe of Mr.
wilinm Fackfon, with all its true Circumftances; but we have
not owned this to be-a Crime,’ or repugnant to any Law, or in-
confiftent with any of the Queen’s Inftructions yet produc’d to
us; neither has Mr., Attorney made any thing of this yet ap-
pear; for all thole ancient Stetutesof H. the 8¢5 tend only to
throw off the Authority, Supremacy and Jusifdittion of the
Popes and See of Rome, and inveft the Kings and Queens of .
. England with ~ that ufurped Authority of the Popes, and
to bring  Ecclefiaflical Perfens wnder the civil' Jurifdiftion
of England, -whe in times of Popery were made only ac-
countable to the See of Rome, and thar Jurifdi®on ; there-
"Poar; does not touch, neither is any way applicable to this
Cafe. : .
Mr, Attorney, Thefe Gentlemen ackmowledge, and- fay, the
Minifters of the Church of England are o take Licencés, and obli-

mu?
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mufl expel more Favour and Liberty than the -Miniffers of the
Church of England. : : L

F. M. I muft confefs, the Cafe is very differents for it is
the Opinion and Conftitution of the Church of England, that
notwithftanding their Ordinatian, -théy are not to preach or
officiate as Minifters, until they proeure, or have a Licence from
their Bithop, or Ordinary, which no Diflenting ‘Minifter is
concerned with ; and - they voéluntarily and freely bring them-
felves under an Qath of Canonical Obedience; to obey their
Ordinary 3 and if he require them to take Licences, or any
thing elfe, they muft, they are fworn.to fubmit thereunto.
But finally, There is a great deal of Reafon, why Ministers of
the Church of England fhould fubmit to Licence, but we are
naot ; becaufe it is. only kare  Libarty. -which- Diffenters have;
but they have notonly Liberty, but a confiderable Maintainance
alfo; without which, I never knéw any of them. value' Liberty
only ; and Diffenters having:-Libesty.only without-any. Maintai-
nance from the Government,:;are not-at all under Obligati-
ons, neither -is it zequived of: them to -take Licences of

any. < RN I A ot

After a long Debate and- fair. Pleadings, .the Honpurable
Roger Momprgon, Chief . Juftice,‘applies himfelf to the Jury, to
thiseffe@ : Gentlemen, You have heard a great dedl.on both Sides
and Mr. Aitorncy fays the Fal i.r-mxfeﬂ'd% the Defendant, and i
would bave you “bring it in [pecially, for there are fome Points
am not now prepared to anfwer;, How far Inftruftions may go, .in
having the Force of a Law, efpecially when mot publifved, - ov made
known : And there. is onc Obje&ion made by Mr. Makemie, and
that is, the Oath of Supremacy of England is abolifhed 5 and
bow far it will go in this Matter, I confefs I am, not prepared
2o anfwer: If you will take. upon you tp judge of, Law, you
may, or bring in the Fa& [pecially : This is- the firft Infance I
can learny has been;of a Trialor.Profevution  of - this Nature in
America, ' N , o ’

The Jury defired the A& of Affembly of New-York might be
delivered to them ; and the Defendant defired the Jury might
have the Queen’s Inftrutions allo, which Mr. Attgtney oppo-
fed and denied. v L o

- There is a Conftable fworn to attend the Jury, who withs
draws, and in a very fhort time returned again.
. The Jury is called, and finds the Defendant Not Guilty.

The Court begua to enquire Reafons for the Jury’s Verdi&,
butthe Chief Juftice told the Jury, they might give Reafons if
they would, and they might choofe whether they would or not
give any Reafons for their Verdit. The Foreman- told the
Court, ‘the Defendant had not tranfgrefled any Law: Another
Pesfon of the Jury told the Court, they believed in their Con-

{ciences,’
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fciences, they had done the%efendant Juttice, and fo the Ver.

di€t was confirmed. :
Mr. Reigniere, Attorney for the Defendant, moved, that the

Defendant might be difcharged ; which.was by the Chief Ju-

ftice referred till the morrow Morning,

Saturday,: June 7th, -

Ordeted that the Defendant be difcharg’d, paying Fees, and
that his Recognizance be likewife dif¢harged. ‘

ATrueCOPY.
George Clarke,

The Defendant told the Court, it was an hard Cafe, that
an innocent Perfon, and one found fo upon Trial, and by Law,
and f{uffering fo much already, and not only innocently, but for
doing ef good, fheuld pay fo fevere Fees at laft,

At length the Defendant was willing to pay all juft and
legal Fees to the Court, and Officers thereof, who afted indif-
ferently in their feveral Offices, asto this Matter 5 but ir was
unreafomabl, he fhould pay his Profecutors whatfoever they
were pleafed to demand ; this was nothing lefs, than hirin
our Enemies to ruin us ; but it being the Pratice, as they af-
firmed, no Arguments would be received. .

The Defendant further told the Court, if he muft pay Fees,
as he was a Stranger, ﬂgrayed he might not be left to the Arbi-
trary Demands of Officers 5 but that the Bill of Coft might be
produced, and examined in open Court, and taxed Dy the
Judges. But the Chief Juilice declining it, as a Thing he.did
not concern himfelf with; it was referred to Robert Millward,
Efq; one of the Affiftant %dées', wha was ta. tax the Bill, af-
ter Notice given to the Defendant or his Attorpey, of the
Time and Place to make their Objeftions; But the Bill was
taxed by thefaid Judge, without any fuch Notice given ; and in-

- ftead of moderating any Articles, added two new apes, And

their full Account was paid, and a Capy of the {aid. Account de-
nied the Defendant, and a Receipt upon Paymeng of Money
refufed, tho paid in Prefence of two Witnefles, .~ .~

L
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S there are Preliminaries to the Trial publithed, to ob-
viate thofe Mif-reprefentations which have been indufiri-
oufly improved, both at New-1prk, and ellewhere, to vindicate
this new and unufual Profecution ; fo it is judged as neceffary,
to add, by way of Poftfeript or Conclufion, for the Information of
America, Copies of thefe following Particulars. 1. The 4& of
Affembly of New-York, for feitling a Miniftry, and raifing a
aintainance for them, only in fome particular Places of that Go-
verament. 2. A Copy of tbat A& of Parliament of England, for
nifping Governowss of Plantations in England, for Crimes cons.
wizitd by them in the Plantetioms. 3. A Copy of fuch Licences as
are granted by Lord Cowubury, to fome Minifters. }- L
count of the Eworbitant Charge of the Confinement and Irofecuti-
om, for hing two Sermoxs in New-York Govermmens. 5. A
Copy of Mr. Makemie’s Certificate from a Court of Virginia. To
which I fhall add feme illuftraving Asimadverfions, and fo con-
clude this Narrative, -

1. An A& paffed in a ngefal Aﬂ'exhbly, made Seps. 12.
1693. S o o
’ S Y -
An AR for Settling a Miniflry, and raifing a Maintainance for
" them ;’;ﬂ” é?,’}"of Nmygr’x, County of Richmond, Weft-
chefler, and Qmens-Copmyf.;i, - .

WHeredrPropkanmﬁ and Licewtioufnefs bave of late over-
Jpread shis Province, for wans of a feitled Miniftry through-
out the fame : To the end the fame may be vemoved, and the
Ordinances of God duly sdminifired 5 Be it enaffed by the Go-’
vernour, and Conntil, - and Reprefentatives comvened in- General:
Affembly, and by the Authoriiy of the fame, That in each of the:
refpeflive Cities and Counties hereafier mentioned and ex-
refled, there fhall be called, inducted and eftablifhed, a good
¥u.ﬂicient Proteftant Minifler, to officiate and have care of
Souls, within one Year next after the Publication hereof ; Thar
is t:/a y in the City of New-York One, in the County of Rich-
pond One, in the County of Wefichefler Two, in Queens-County
Two, One at Famaica, and the adjacent Towns -and Farms :
The other to have the Care of Hempffead, and the next adjacent

Towns and Farms. ) A
. And

i
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And for their refpe@ive Eneouragement ; Be it further enalled
3y the Authority aforefaid, That there fhall be annually, and once
every Year, colleted and paid for the Maintainance of each of
their sefpective Miniflers, the refpective Sums hereaftes-men-
tioned :- Thae is to fay, for the City and Courity of New-2ork,
one hundred Pounds § for the two Precinéts of Wejt‘cbaﬁer, bne
hundred Pounds, to each fifty, to e paid in Country Produce ax
Money Price ; for the County of Richmond,forty Pounds in Country
Produce at Money Price ; and for the two Precinéts of Qucens-
County,one hundred and twenty Pounds, to each fixty,in Comm{
Produce at Money Price, And for the more orderly raifihg th
sefpective Maintainances for the Miniflers aforefaid ; Be it fur-
sher enalled by the Authority aforefaid, That the refpective Juili-
ces of every City and County atorefaid, or any two of them,
hall every Year iffue out their Warrants to the Conftzlle, to
fummon the Freeholders of every City, County and Precinét-
aforefald, together, on the fecond Tuefday in Fanuaiy, fot the
chufing of ten Veitry Men, and two Church-Wardens ; and the
{aid Juftices and Veftry-Men, of major Part of them, are here-
by impowred within ten ﬁzys aftet the faid Day, or any Day
after as to them fhall {eem convenient, to lay a reafonable Tax
on the faid refpective Cities, Counties, Parith, ot Preciné, for
the Maintainance of the Miniftér and Poor of the refpeétivé
places ; and if they fhall negle@t to iffue their Warrants, foas
the Eletion be not made that Day, they fhall refpeltively for-
feit foe Pounds, current Money of this Province. And in café
the faid Freeholders duly fummoned as aforefaid, fhall not ap-
pear, or appearing, do not chafe the faid ten Veftry-Men and
two Church-Wardens, that then in their Default the faid Ju-
flices fhall withid ten Days after the {econd Tuefday, or in any
Bay after as fhall feem to them convenient, lay the faid reafo-
mable Tax onthe f2id refpective Places, forthe refpeétive Main-
tainances sforelaid ; and iF the {aid Jufticesand Veftry-Men thall

- megledt their Duty hetein, théy fhall refpectively forfeit Five

Pounds, current Money aforefaid, X
Ank be it further enafled by the Autbority afovefaid, Thit fuch
of the Juftices and Vei:x[Men' that fhall not be prefent at the -
time appointed to make the faid Tax, and thereof be con-
vited by a Certificate umder the Bands of fuch as®do ap-
pear, and have no fufficient Excufe for the fame, fhall refpeétive-
)y forfeit Five Pounds current Money aforefaid 3 and a Roll of
Tax fo made fhall be delivered unto the hands of the re-
fpetive Conflables of the faid Cities, Counties, Parifhes, Pre-
cinfts, with a Warrant figned by any two Juftices of the Peace,
impowering him or them to levy the faid Tax, and upon re-
nfal  ta diftrain and (ell hv sohlick Ourere and nav the fame
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twelve Pence per Pound for levyi;‘n]g thereof 5 and if any Perfon
fhall refufe to pay that is fo afleffed, and the faid Conftable
ftrain for the (Exane, all his Charges fhall be paid him, with
fuch further Allowance for his Pains, as the faid Juftices, or
any of them fhall judge reafonable. Or if the faid Juftice or
Juflices fhall negle@ to iffue the faid Warrant, he or they
sefpe@ively fhall forfeit five Pounds, current Money aforefaid.
And if the faid Conftable, or any of them fail of their Du-
ty herein, they fhall vrefgc&ively forfeit five Pounds, current Mo-
ney aforelaid, and the Church-Wardens fo chofen, fhall under-
take the faid Office, and receive and keep a good account of
the Money or Goods levied by virtue of this A& and the
fame iffue by order from the faid Juflices and Veftry-Men of
the refpedive Cities, Counties, Precin@s and Parifhes aforefaid,
for the Purpofes and Intents aforefaid, and not otherwife, And
.the Church-Wardens fhall, as often as thereunto required,
ield an Account unto the Juftices and Veftry-Men, of all their
i(eceipts and Disburfements ; and in cafe the Church-Wardens,
or any of them, fhall negleﬁ their Duty herein, they fhall re-
fpegx;wfr:}y forfeis five Pomads current Money aforefaid, for eve-
44 ale
. And be it further Enaled by the duthority aforefaid, That the
faid Church-Wardens in their refpeétive Precinds aforefaid, fhall
by Warrant as sforefaid, pay unto the refpe&ive Minifters, the
Maintainance aforefaid, by four equal and quarter] Rayments,
under the Penalty of five Pund, current Money orefaid, for
each Negle&, Refufal or Default 5 the one half of all fuch For.
Feitures fhall be difpofed of to the ufe of the Poor in each re.
fpedtive Precint, where the fame doth arife ; and the other
half to him or them that fhall profecute the fame, .
Always provided, and be it further enadled by the Auslority afore-
{aid, That all and every the refpe@tive Minifters that fhail be
ettled in the refpeflive Cities, Counties and Precinéts aboye.
faid, fhall be called to officiate in their re(pe@ive Precings
aforefaid, by the refpeétive Veftry-Men and Cburch-Wardens
aforefaid: And always provided, that all former Agreements
made with Minifters throughout this Province fhall continue
and remain in their full Force and Virtue : Any thing cop,
$ained -gerein to the contrary in any wile notwithftanding,

S, . PR P
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An A& to punifhv Governours of Plantations in this
Kingdom, for Crimes by them committed in the Plan«
miéns. , - .

LR~ B

2 Hereas a due Punifiment is mot provided for feveral Crimes and
W Offences commisied out of tbif kis Majefty’s Realm of Eng-
land ; whereof divers Governqurs, Lieutenant-Governours, Deputy-

Governours or Commanders in Chicf of Plantations and Colonies,

within bis Majefty’s Domindons beyond the Seas, bave taken Advax-

: dage, and have not been deterved from opprefing his h:zjeﬁ]’: Sub~’

v jeits within their vefpe@ive Governments and Command, nor from

committing [everal other great Crimes and Offences 3 mos deeming

tbemfcives punifbable for the fame bere, mor accountable for [uch
their Crimes and Offences, 1o _any Perfons within their vefjedive

Governments and Commands. For Remedy whereof, '

Be it enaled by the King’s Moft Excellent Majefly, That if any

x  Governour, Lieutenant-Governour, Deputy-Governours or

»  Comuanders, fhall after the firft Day of Ay jly, one thoufand {e-

r  ven hundred,be guilty of opprefling any of his Majefty’s Subjeéts

" beyond the Seas, ‘within their refpeétive Governments or Com- .
mands 3 or fhall be guilty of any other Crime or Offence, con-
trag to the Laws of this Realm, or in Force within their re-
fpective Governments or Commands ; fuch Oppreffions, Crimes
and Offence fhall be enquired of, heard and determined in his

Majefty’s Court of King’s Bench here in England ; or before

fuch Commiffioners, and in fuch County of this Realm, as

»  fhall be affigned by his Majefty’s Commiffion, and by good and

 ~ lawful Men of the fame County ; and that- fuch Punifhment
fhall be inflitted on fuch Offender, as are ufually inflicted for

s Offencesof like Nature committed here in England.

4 Copy of n Minifter's Licence granted by Lord Combugy.

v By his Excellency Edward Vifcount Cormbury, Captain-Ge-
o mml, 8‘- ' ) ’
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and Seal, at Fortoémze, in New-York, this day of .
‘inxhe “Yéar of her Majefty’s Reign. Aunoqy Dom.

"CORNBURY

A Copy of & Certificaa from the Coust of decomack CoNngy |
- " in Virginia, read by Lord Cornbnry, befese the Commit-~
. sment of Frawis Mahma. for preaching a Sermon at Yark,’

Accomack- Hefe way Certify 0-ally 30 whom thefs Prefents
“County ff, may comeern, that Mr. Francis Makemie, a
s Diffenter and Preacher, in: the_sforsfsid Comnmty of
- ‘Accomack, bath at a Couré held in the aforefaid
County, Ottober ibe 5th, 1699. performed axnd an-
fwered, by taking be Oaths, &c. enjoined in a cer-
zain AR of Parlfament, wmads the 24th Day of May,
* Anno Dom. 1689. In the fift Year of she leigmx

 King William and Queen Mary, Entituled,)» An A
. for exempting their Majefly’s Proteftant Subjeéts;
diffenting. from the Chutch of England, from the
-Penaltiss of fundry Laws. Aud by his applicarion
10 the Court, by Petition,. abtained Order in Osober
Court laf, that bis own Houfe at Accomack Fown,
and bis . Dwelling-Houfe at Pocamock, fhould b Re-
iftved and Recorded to be the fivft Places of bis éon-
: and ordinary Preaching : Which is attefted this

10th Day of O&tober; Aane Dom. 1699.

.  Per me - :
~ JOHN w_A.sH'BOURN,'CM..Gm Com.Aeeomach
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MAn decount of tbe Chayges of the ifonment of Francis
.Makexme, a{d Joha Hfmpgn 3 mrvﬁmm of the for-

mer, for pmlmpg a Sermon a¢ New-York City.

Ttew. i
10 Tho. Carlalc, Sheriff of Queen’s County,
on a%e Ifland, for apprebending and$ o4
bringing us before Ld Cornbury at Fors-dnxe.
To Charges at Famaica, whcthex we were carsi-

ed out of the way. oo

~ To Expences a¢ White-Hall Tavern, while at-

. tending Lord Cornlury’s Lufure, befides what¢ oo
fundry Friends fpent. .

To Ebenezer Wilfon, High Sheriff, for Commit-
ment to his Houfe. o4

To extraordinary l‘.xpenoes, dunng the time o6

of aur Imprifoment. .
To Mr. Fa. Rejgniere for a. tetauu.ng Fee. or
To a Feg at another time o3

Yo Eban, Wilfon, Sheniff of Jork, for Aceoxnmo-}

dation.

To Ditto for Return and Habeas Corpus, o4

To the .Chief Juftice when we gave Recogm—} or-
za Ce.

To Ditto after the firft Term. oo

To Mr. William Nicoll for pleading. .

To Ditto flill due, but now ordered him. or

To my Charges in returning with my Man from
Virgimia, both by Land and Water, to attend% 12
the Trial at New-York.

To the Sheriff for a Copy of the Pannil.

: o
To Mr. Attorney for the Queen, tho cleared. 12

To M. Secretary for Fees, - . of
Ta the Hj ShenE for Bees after Tml _ o:
To the Judg

Toh}l::gge Vzllward for taxing the &u ofCoﬂ, I} 0o
To the Cryer and Undcr-Shenﬂ'

To Mr. Reigniere for his pains in Wnﬁﬂﬁ““l o¢

(3

al

12

oz

o1

i

00

8

&

388835885 8 888888888 8



(.44

this Poftfcript there is, firft, The only eftablithing A& of
New-York which the-Cleigy of the Church of England has
1aid hold upon, and thereby would de¢eive the World, in im-
pofing upon, not only the American but European World, that .
they ‘are- eftablithed in New-York-Government, as in England 3
but alfo influence that noble Corporition or Society for propa- .
gating the Gofpel, or:the Patrons of moft of them, to break |
the Fifth Commandment, in Stubds his Scheme : And- tho the
faregoing Trial has opened the Eyes, and undeceived moft, if
not all at New-Jork, in this matter ; for which they may thank
a Prifon. So thiis is to enlighten, not only thofe abroad in the
World, bat alfo influence and diret the ‘Affemblies of New-
Xork for the future, in not giving a hundle to any, to pervert
gheir Laws, contrary to the Intention -of the iflators, or
confirming by fublequent A&s, in their unjuft Poffeffions; all
which they may perceive from the following Particulars.
1. This Law is not genera] for the whole Government, but- for
$our Counties of a Colony, where there are nine Counties fo
that the laygeft Share is yet withoit the Benefits of this Aét.
‘2. It was made tipon the mation r ad applicationof fundry Dif-
fenters, on Long-Ifland, yet alive, who expefted another Bene-
fit by it, than they have fince mét with, 3. It was'made by an
Affembly generally Diffenters, and are fo to this day; and let
fuch_as are alive declare their Defign in this Law, 4. There
_§s not' any ‘mention of fo much as the Name - of the Church
of England, or the Mode or Manner of the Church of
Englind-Worfhip, Government -or Ceremonies in the ' Law,
without whichy T'cdmot imagine they can have any Eftablifhe
ment, © ¢ Every fufficient Proteftant ‘Minifter, duly cal-
led according to Dire@tions of the faid-Law, has a Right
hereunto, and none elfe ; and that Diffenters for whom 'this
Law was otiginally defigned, are deemed and called Minifters,
and Men in Holy Orders, is plain from the exprefs Words of
the A& of Toleration.. -6, -None have a Right unto, or fhould
have'any benefit lgut,his A&, but he that is called and chofent
. by twslve Men/ fen -by the fiee Votes of the-People of
the County, which Mr, Urquars of Famaica never had by
iny Véte of the Majority ; therefore has as great a Right
to. the. Salary® thiere, a5 he Has to the - Meeting-Houfe, with
the Houfe ‘énhand he lives upon, of which the Proprietors
have been outed with Violence, without all legal Procefs or
Eje@ments and-being of rsoo . Value, It is matter of fa-
tisfa&ion, that this Praftice is fingular, and not yet made a
Prefident of, tho New-Town is threatned by the fame Parfon,
9.7 It is obfervable,at the time tuis Law was made,there was not
a Church of England-Clergyman in all.that Country,and for fome
N ey el ST img
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time after. ‘8. Asno Petfon had a Right by this' Law, but fuch
legally called and chofen ; fo confequently is was no Crime for

i the Veftry to refule levyingor paying Money to {fuch as had na

¢ Right. - 9. By Engli/h Law, and Practice; no Veftry-men were

. tobe fined as culpable, until legally convifted of the Crime,

. or matterof Fa&. 10, By the laft Claufe of this Law, all

~ former, Agreements made between Minifters and People, were.

. confirmed and ratified ; and all fuch wese then, and are to.this

: Day, Duytch, French, and, Britifb Diffenters. :So.much cencer-

r ping New-Jork A& of .Aifembfl'y. PN S
...As to the Euglifp A&, of Parliament, 1 iball fay nothing,

b;_t leave: that to the ; Queen’s-Bench, and the Learned Judges

1 there. . .. o ;

& . The next Copy is:a -New-York Licence, .not fo” common and

= general to Diffenters,.as Mr. Attorney afferted at the. Trial 3

:  for if they, were all called in, they would ‘make byt 3 {mal

;. Number, and any may. have them for half the. Money they:coft;

5 and,with fome not fo.ealily {wallowed down, as Conformity,,

» for mbich we diffent: .And for thefe Realons. 1. If we are

v not.Miniftess before, this Licence can never make usfo. 2. No.
fuch Inftru@ions from the Queen was produced at the Trial, as:

: laid" Diffenters under any Qbligations. of. taking Licences.

b 3, By.this Licence they . arg only tolerated to exercife their Re-,

«+ ligion in one Congregation, apd allows not a Liberty to preach’

i toany -People in the whole Government, -who 'fhall defire it,.

v which no Minifter in his right Wi, for the Future, will fub-.

: mitto. 4. Itisa moft precarous Liberty, which 1s granred,

i not-Quamdix bene fe gefferit, but during Pleafure ; which is in-,

+  confiflent,with that Commiffionand Authority, which Minifters
of the Gof] el, called of God, derive from the Lord Jefus:
Chrift, the Head and King of his Militant Churches: Therefore

¢ itisfrom a Principle of Confcience, and not from any Con-

3 tempt of Government, or.Dif-refpet to . the ‘Pérfons of .any in

4

3o

Authority, that they canoot, they dare sot fubmit to fuch a
Licence, - fo inoonfiftent with the Toleration, and that - Liberty

. of Confcience allowed in Britain, and practifed in all the Queen’s .
:  Dominions, befides New-York, and commanded to be allowed

© by the Queen’s Inftruétions.

¢ The next Thing to be be taken Notice of in this Pofifcript,

+ isa Copy of Mr. Makemie’s Certificate from a Court of Record
» inthe mininn of Viveinia which wac nendused tn ahd read
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fequently this Certificate, had come ifr play at the Trial, he was
armed with an Exemplification from the Government, figned
by the Prefident, and the Seal of the Colony annex’d, to prove
the TFruth and Validity of this ~Certificate, and vindicate it
fromForgery. - o ‘ o

* ‘The lt{tﬂ;hin ‘is an Account of the Expences, of not only
& Perfon who isinnocent, but for doing good, as was determin-
et by-the Trial 3 and in complying with the moft folemn Obli-
gations of Duty, both to God, and the Souls of Men. To

which, befides Lofs of Time, and Abfence from his Family

and Concerns, he might have juftly charged twelve Pousds mere
Money, by being neceffiated to make his-Efcape, both by Land
and Water to New-England, from Officers with new Precepts;
whereby 2 whole Sabbath was prophaned, in feeking ‘to appre-
kerd him ; for which fome muﬁoge accountable. ' '’

- But it is plain and undeniable, thar the Profecution of the
moft ianocent Perfonin the World at New-York is more expen-
five, than if Mr. ‘Makemic had been gunilty of all the Peml
Laws muftered up, in ‘the Indifment -againft one: Sermon, if
profecuted in’ England, even ‘while Penal Laws were in ‘force,
and executed there, S o S

*  And 2 fair and legal Decifion cinnot put an end'to 4 Con-
troverfy, where the fame Fatt is made criminal, and a - rew
Procefs violently -defigned, and vigoroufly aimed at, by fack

#s nothing but the Interpofivion’ of the Authority of Englané

will put aStop to. * - e RRPETRE

- And what legal Authority M. Attomey, and a perpetual

Shériff have for their demanded Fees; I leave to the re

Table of Fees of New-fork to detetmine;' not to be paralelld -

by any Colony in H\;riszgﬂy’s Domintons. '

L e

Jnrzgord that all- b}férmitic: have I:muhmdz 20 the iﬂmfdﬂ

. Mr. Makemie for bis own Findicasion, ‘swas thought proper
' Bere %o fubjoin & Copy of bis Letter to. the Lord Cosnbusy, of
which no Iﬁgard was bad, mor Aufwes given, S

o Bofton, Fuly 28th. 1707

May P pleafe Your Lardibip, . - )
\T Moft humbly beg Leave to reprefent to Your Excellency my
jutt Aftonithment at the Information received from fundry
ands, fince my Arrival in thefc Colonies, that after fo long
and fo expenfive a Confinement, fo deliberate and fair a Trial,

before fudges of Your Lordthip’s Appointment, and by a Jury

chofen by Your own Sheriff, on purpofe to try that Marter i

Ban . 3
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Ihave been legally cleared, and found guilty of ne Crime for
presching a Sermon at New-Jork, tho my Insocence prosefted
mpe not fiom unfpeakable and jutollerable Expence. . .. _
. L am joformed, May.it plyafe Your Eaxcellency, there are O
ders and Directions givan to fundry Officers in the Ferfss, for
a,ppuhex;djng me, and a Defign of givieg me frefh Trouble at
N‘WOIW : o RS .o
If 1 were aflured of the true Caule of Yolir Lordthip’s res
peated Refentments againft me, I doubs not but my Inmocence
would not only effetually juftifie me, but remove thofe Im-
reflions impofed ,on Your Lordfhip by fome Perfons about

ou, -

And as to my Preaghing, being found at the Trial againft
no Law, nor any ways inconfiftent with Her Majefly’s Inftruéti-
ons produced there 3, and copfidering the folemn Obligations X
am under, both to God, and the Souls of Men, to embrace all
Opportunities for exercifing thofe Minifterial Gifts vouchfafed
from Héaven ; to whom I-do appeal, I have no other end, be-
fides the Glory of God, and the Eternal Good of precious Souls s
I muft affure my felf Your Lordfhip infifts not on this now as
a Crime, e{pecially in New-York Government, where all Prote-
ftants are upon an equal Level of Liberty, and no legal Efta®
blithment for any particular Perfwafion.

I hear Iam charged with the Ferfey Paper, call’d, Forget and
Forgive; tho the proving a Negativein my juft Vindication be
an hard Task, and not an vﬁua ' Undertaking ; yet doubt not
but the Thing it felf, the Matter it contairts” being foreign to
me, and ho way concerning me; the time of its Publication,
being fofoon fpread abroad after my Arrival; I am well af--
fured, none dare legally accufe me, while the Authors fmile
at Your Lordfhip’s Miftake and Impofition, whofe Informers
deferve to be ftigmatized with the fevereft Marks of Your
Lorafhip’s Difpleafifré™; and the Authors will find 4 Tinié to
confront my fworn Accufers of Perjury; and befides that, I
never faw it till about the laft of February : We have fuffered
greatly in our Reputations, and particularly by being hganded
with the Charafter of Fefuits 3 tho my univerfal knowh Re-
putation in Europe and America, makes me eafie under fuch in-
viduous Imputations :-1 have been reprefented .to Your JLord-

fhip, ‘as_being factjous in the Government, both - of Virgi-



(/4 R

T B)

- 1 beg Leave to réprefent to Your Lordthip my juft Concernnatr
the Tundry Precepts for apprehending me, both in Yok a2nd Fer-i
fes, as one of the greateft Criminals ; whereby 1 am prevented

m ‘performing ' my Minifierial Duties -to’ many in Your Lord- .
thip’s Government of -my own Perfwafion, who défire it.::I:
thall patiently expec Your Lordthip’s Commands and Direftiong,
in giving me an Opportunity for vindicating of my felf: jn-
whar is charged -againft me, and béing’ always ready to'comifly
with:any Qualificationenjoined and required by Law. T

: Ihyg Leave of -To;‘r Lovdpip to fubfcribe mffdf;‘ .
' o . "' Your Excellency’s moft Humble':
Cel e gnid moft Obedient Servanty

o
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