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A Narrative of the Impriſonment of two

| Non-Conformiſt Miniſters ; and Profe

| cution or Trial of one of them, for Preach

ing a S E R M O N in the City of New

York.

| H E R E is nothing more common in Europe, than

+ ' publiſhing and printing Trials, eſpecially fuch as af

ford any thing remarkåble, either from the Merit of

the Ciufe, or Manner of Profecutign.. And there being

fomething Singular and Extraordinary, in fuħ y Reſpects, in the

Caufe now before us; we cannot, we dare fiot, be filent at this

Juncture, butbound to let both Europe and America know, the firſt

Profecution of this Nature that ever was in America; which, '

we hope, from the Merit of the Caufe, manner of Proceeding,

and Unfucceſsfulnefs, ſhall never be drawn into Preſident, in our

quiet and peaceable Wilderneſs.

And thothere was a Diſappointment, in taking an exaćt Co

py of every thing offered at the Trial, and fo no accurate, or

ftrićtly formal Trial can be expected, eſpecially from one who

is no Lawyer; but only a brief Narrative and Genuin History of

the feveral Steps of Suffering, by the Confinement of Francis

Makemie, and John Hampton, Presbyterian Ministers, for preaçhing

two Sermons in the Government of New-York, without Licence

being firſt obtained of Lord Cornbury, for fo doing ; the for

mer, upon the earnest Requeſt of certain Perſons in the City of .

Mork, preached a Sermon at the Houſe of William fackfon, in

Pearl-Štreet, on the zoth Day of January, 17o, in as puh

lick a manner as poſſible, with open Doors; which Sermon is

fince printed; which he was neceſſitated to do, feeing Lord Corn

bury oppoſed his Preaching in the Dutch Church; and the lat

ter preached a Sermon on the fame Day in a publick Meeting

Houfe, offered to record by the Inhabitants of New-Town upon

Long-Iſland.

And Mr. Makemie remained at rork City all Monday, and a

Part of Tueſday, the 22d of January, and travelled that Day to

New-Town on Long-Iſland, wherekerans to publick Appoint
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ment, on the Lord's-Day, he was deſigned to preach on Wednef

day following; and was no ſooner arrived there, but both were

apprehended by Thomas Cardale, High-Sherif, and Stephen Luff,

Únder-Sheriff of Queens-County, by a Warrant, Signed by Lord

Cornbury, as followeth.

ř H E R E AS I am informed, that one Mackennan,

and one Hampton, two Presbyterian Preachers, who

lately came to this City, have taken upon them to preach in a

private Houfe, without having obtained My Licence for fo

doing, which is direstly contrary to tbe known Laws of Eng

land; and heing likewife informed, that they are gone into

Long-Iſland, with Intent there to ſpread their Pernicious

Doctrine and Principles, to the great Disturbance of the Church

by Law Establiſhed, and of the Government of this Pro

vince. You are therefore bereby Required and Commanded, to

take into your Custody, the Bodies of the faid Mackennan and

Hampton, and them to all convenient Speed before

me, at Fort-Anne in New-York. And for fo doing, this

fhall be your ſufficient Warrant : Given under, my Hand,

at Fort-Anne, this 21st Day of January, 17o4.

C O R N B U RY.

To Thomas Cardale Eſq; High-Sheriff of Queens

i County on Long-Iſland, or his Deputy.

A true Copy examined per

T H O M A S CA R D A L E.

- N D being late when apprehended, they were Priſoners up

on Parole, at the Houſes of two Neighbours for that Night,

and next Day, instead of carrying them to Fort-Anne, accor

ding to the Direćtions of the faid Precept, they were carried by

the faid Sheriffs to Jamaica, feven or eight Miles out of their

direct Way to York, and there detained all that Day and Night ;

as if they were to be carried about in Triumph to be infulted over,

as Exemplary Criminals, and put to further Charge. The 23d

Day about Noon, they were carried to Fort-Anne in Iork ; and

after fundry Hours Attendance, appeared before Lord Cornbury

in the Council-Chamber, about 3 or 4 of the Clock, who char

ged them with taking upon them to preach in his Government

withont his Licence.

And in regard the Interlocutory Conference upon that Occaſion,

/ which continued for fome time, has been mif-repreſented by

tundry Hands, and is a feafonable and fuitable Preliminary

- tilt
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the enfuing Trial: It is judged expedient to publiſh as much

thereof, as was very foon committed unto Writing, as fol

loweth.

Lord Cornbury. How dare you take upon you to preach in my

Government, without vry Licence ?

Mr. Makemie, We have Liberty from an Ai of Parliament,

made the first Year of the Reign of King William and Queen

: which gives us Liberty, with which Law we have com

lied. -

P Ld C. None /hall preach in my Government without my Licence ?

F. M. If the Law for Liberty, my Lord, had directed us to

any particular Perfons in Authority for Licence, we would rea

dily have obſerved the fame; but we cannot find any Direćtions

in the faid At of Parliament, therefore could not take Notice

thereof.

Ld C. That Law does not extend to the American Plantations,

but only to England.

F. M. My Lord, I humbly conceive, it is not a limited nor

|

local Aét, and am well aflured, it extends to other Plantations .

of the Queen’s Dominions, which is evident from Certificates

from Courts of Record of Virginia, and Maryland, certifying

we have complied with the faid Law.

Both Certificates were produced and read by Lord Cornbury,

who was pleaſed to fay, theſe Cirtificates extended not to New

Mork.

Ld C. I know it is local and limited, for I was at making

thereof.

F. M. Your Excellency might be at making thereof, but we

are well aflured, there is no fuch limiting Claufe therein, as is in

Local Aſts, and defire the Law may be produced to determine

this Point. -

Ld C. Turning to Mr. Attorney, Mr. Bekely, who was preſent,
ask'd him, Is ir not fo, Mr. Attorney ? • -

Mr. Attorney, Tes, it is Local, my Lord, and producing an Ar

gument for it, further faid, that all the Pænal-Laws were local,

and limited, and did not extend to the Plantations, and the Act

of Toleration being made to take of the Edge of the Pænal-Laws ;

i fore the Aćt of Toleration does not extend to any Plantati
977s : -

F. M. I defire the Law may be produc'd ; for I am morally

perfwaded, there is no Limitation or Reftrifion in the Law to

England, Wales, and Berwick on Tweed; for it extends to fun

dry Plantations of the Queen's Dominións; as Barbadoes, Vir

ginia, and Maryland; which was evident from the Certificates

produced, which we could not have obtained, if the Aćt of

Parliament had not extended to the Plantations.

A 2. A nd
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And Mr. Makemie further faid, that he preſumed New-York

was a Part of Her Majesty's Dominions alfo; and that fundry,

Ministers on the Eaſt-end of Long-Iſland, had complied with the

faid Law, and qualified themfelves at Court, by complying with

the Directions of the faid Law, and have no Licence from your

Lordſhip.

Ld C. Mes, New-York is of Her Majesty's Dominions; but the

Aćt of Toleration does not extend to the Plantations by its own in

trinfick Virtue, or any Intention of the Legiſlators, but only by

Her Majesty’s Royal Instructions ſignified unto me, and that is from

Her Prerogative and Clemency. And the Courts which have qua

lified thefe Men, are in an Error, and I/ball check them for it.

F. M. If the Law extends to the Plantations any way, whe

ther by the Queen's Prerogative, Clemency, or otherwife, our Cer

tificates were a Demonitration we had complied therewith. .

Ld C. Thefe Certificates only were for Virginia and Maryland ;

they did not extend to ', , : ,

F. M. We preſume, my Lord, our Cirtificates do extend as

far as the Law extends; for we are directed by the Astof Par

liament, to qualifie our felves in the Places where we live,

which we have done; and the fame Law direćts us to take

Certificates of our Qualification, which we have accordingly

done 3 and theſe Certificates are not to certifie to fuch as be

hold us taking our Qualification, being performed in the Face -

of the Country, at a publick Court ; but our Certificates muſt

be to fatisfie others abroad in the World, who faw it not, nor

heard any thing of it, otherwife it were needlefs. And that

Law which obliges us to take a Certificate, muſt allow the faid

Certificate to have a Credit and Reputation in Her Majesty’s

Dominions, otherwife it is to no purpoſe.

Ld C. That Ast of Parliament was made against strowling

Preachers, andyou are fuch, and ſhall not preach in my Govern

IIle Int. -

F. M. There is not one Word, my Lord, mentioned in any

Part of the Law, against travelling or strowling Preachers, as

your Excellency is pleaſed to call them ; and we are to judge

rhat to be the true End of the Law, which is fpecified in the

Preamble thereof, which is for the Satisfaction of ſcrupulous Con

feiences, and Uniting the Subjećts of England, in Interest and

Affection. And it is well known, my Lord, to all, that Qua

kers, who alſo have Liberty by this Law, have few or no fixed

Teachers, but chiefly taught by fuch as travel; and it is known

to all, fuch are fent forth by the Nearly Meeting at London, and

travel and teach over the Plantations, and are not moleſted.

Ld C. I have troubled fome of them, and will trouble them
-37l0/6s

F. M. We hear,my Lord, one of them was proſecuted at Ja

- Umaica,

|
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maica, but it was not for Travelling or Teaching, but for Parti

culars in Teaching, for which he ſuffered. -

Ld C. Mou /hall not fþread your Pernicious Doćtrines here.

F. M. As to our Doctrines, my Lord, we have our Confeſion

of Faith, which is known to the Christian World, and I chal

lenge all the Clergy of York to ſhow us any falfe or pernicious

Doétrines therein; yea, with thoſe Exceptions fpecified in the

Law, we are able to make it appear, they are in all Doirinal

Articles of Faith agreeable to the Eſtabliſhed Doćtrines of the

Church of England.

Ld C. There is one thing wanting in your Certificates, and that

is Signing the Articles of the Church of England. -

F. M. That is the Clerk's Omiffion, my Lord, for which we

are not accountable ; but if we had not complied with the whole

Law, in all the parts thereof, we ſhould not have had Certificates

purſuant to the faid Act of Parliament. And your Lordſhip

may be affured weshave done nothing in complying with the faid

Law, but what we are still ready to perform, if your Lordſhip

require it,and that tentimes over: And as to the Articles of Reli

ion, I have a Copy in my Pocket, and am ready at all times to

gn, with thoſe Fæceptions fpecified in the Law.

Ld C. lou preached in a Private Houſe, not certifed according

to the AH of Parliament.

F. M. There were Endeavours uſed for my Preaching ina more

publick Place, and (tho without my Knowledge) your Lord-,

íhip's Permiſſion was demanded for my Preaching in the Dutch

Church ; and being denied, we were under a Neceſſity of affem

bling for Publick Worſhip in a Private Houfe, which we did in

as publick a manner as poſſible, with open Doors : And we are

directed to certify the fame to the next Quarter Seſſions,

which cannot be done until the Quarter-Seſſions come in

courſe ; for the Law binds no Man to Impoſſibilities ; and if

we do not certifie to the next Quarter Seffions, we ſhall be cul

pable, but not till then : For it is evident, my Lord, that this

Aćt of Parliament was made, and paſied the Royal Aflent,

AMay 24. And it being fome time before the Quarter Seſſions

came in courſe, and all Ministers in England continued to preach,

without one Days Ceffation or Forbearance ; and we hope the

Praćtice of England, ſhould be a Preſident for America.

Ld C. None/hall preach in my Government, without my Licenfe,

as the Queen bas ſignified to me, by Her Royal Instrustions.

F. M. Whatever Direćtion the Queen's Inſtrućtions may be to

Your Lordſhip, they can be no Rule or Law to us, nor any par

ticular Perſons who never faw, and perhaps never ſhall fee

them : For Promulgation is the Life of the Law.

Ld C. lou must give Rond and Security for your goodBehaviour,

and alſo Bond and Security to preach na more in my Government ?

- A 3 .* F. M.
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F. M. As to our Behaviour, tho we have no way broke it, en

deavouring always fo to live, as to keep a Conſcience void of of

fence, towards God and Man : Yet if his Lordſhip required it,

we would give Security for our Behaviour ; but to give Bond

and Security to preach no more in your Excellency’s Govern

ment, if invited and defired by any People, we neither can, nor

dare do.

Ld C. Then you must go to Goal.

F. M. We are neither afhamed nor affraid of what we have

done ; and we have complied, and are ready still to comply

with the Aćt of Parliament, which we hope will protect us at

last : And it will be unaccountable to England, to hear, that

Jews, who openly blaſpheme the Name of the Lord Jeſus Chriſt,

and difown the whole Christian Religion ; Quakers who difown

the Fundamental Doctrines of the Church of England, and both

Sacraments; Lutherans, and all others, are tolerated in Your

Lordſhip’s Government ; and only we, who have complied,

and are still ready to comply with the Aćt of Toleration, and

are neareft to, and likeft the Church of England of any Diffen

ters, ſhould be hindred, and that only in the Government of

New York, and the ferfies. This will appear strange indeed.

Ld C. 1ðu must blame the Queen for that.

F. M. We do not, neither have we any reaſon to blame her

Majeſty, for fhe molests none, neither countenances or ençoura

ges any who do ; and has given frequent Affurances, and of

late in her Gracious Speech to her Parliament, That She would

inviolably maintain the Toleration.

While Lord Cornbury was writing Precepts for diſcharging us

from the Cuítòdy of &. , High Sheriff of Queens County in

-- Long-Iſland,and another for our Commitment in York ; Mr. John

Hampton demanded a Licenſe of Lord Cornbury, but he abſolute

ly denied it.

And before finiſhing of faid Mittimus for their Commitment,

Mr. Francis Makemie moved, that it was highly neceſſary before

their Commitment, the Law ſhould be produced, to determine

that Point, whether it is local and limited, or not : And it is

not to be doubted, but Mr. Attorney was foon able to produce

the Law: And he further offered to pay Mr. Attorney for a

Copy of that Paragraph, in which the limiting Claufe is, if

any. But every thing relating hereunto was declined and dif

regarded. -

Ld C. You Sir, know Law.

F. M. I do not my Lord, pretend to know Law, but I pre

tend to know this particular Law, having had fundry Diſputes

thereon. The Mittimus being finiſhed, they were committed to

the Custody of Ebenezer Wilfon, High Sheriff of Mork City and

County, and carried to his Dwelling-Houfe, as the place of their
r- - - Coll
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| Confinement ; and after fundry Demands, they had upon the |

i 2 5th day the following Copy of the Precept for their Com- /

· mitment. - -

Y are hereby Required and Commanded to take into

our Custody, the Bodies of Francis Makemie and : | |

John Hampton, and them fafely keep till further Orders ; "

and for fo doing, this ſhall be your Warrant. Given under

my Hand and Seal this 23d Day of January, 17ο#. | |

(Seal)

C O R N B U R Y.

To Ebenezer Wilſon Efq; High- , !

| Sheriff of

|- - * A true Copy, Ebenezer Wilſon. |

There are fundry things obſervable in this Warrant of Com- }

| mitment, which is not uſual in Warrants granted in England. *

1. That it is granted and figned by the Supream Authority and |

not by any ſworn Officers, appointed and authorized by Law, | 1

for Commitment of Offenders; and the Supream Authority of , ' !

England, have not put any fuch Power into praćtice, without · |
| a ſpecial Act of Parliament, impowring them fo to do; and , | |

that only upon neceſſity and emergent Occaſions. 2. Here is no i

mention of the Queen's Name, or Authority, which muſt be | -

acknowledg’d a Novelty not eafly underflood, 3. There is not . . . |

the leaft fhadow of a Crime, or ſuſpicion of a Crime alledg

ed, which is but a flender Caufe of Commitment. 4. This

Mittimus is erroneous in Concluſion, which ſhould be, until |
they are delivered by due Courfe of Law, and not until further ,

Order, which is condemned by Law and Lawyers as inſuffi- | |

C1ĉIlt. - }

|-

- |

! And finding themſelves imprifoned, and put under an unli- | |

: mited Confinement, they addreſſed Lord Cornbury by the fol- | |

| lowing humble Petition, preſented to his Lordſhip by the || .

Hands of Ebenezer Wilſon, High Sheriff. - 1

A 4 * To
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To his Excellency Edward Vifcount Cornbury, Captain Gene

neral, and Governour in Chief of the Province of New

Tork, New-Jerſeys, and all the Traćts of Land depending

thereon in America, and Admiral of the fame. The hum

ble Petition of Francis Makemie, and John Hampton.

Most humbly Sheweth,

HAT whereas your Excellency has been pleaſed to commit us to

Prifon, by a Precept, wherein there is no Crime alledged ;

we Your Lordſhip's most humble Petitioners and Prifoners, most bum

bly pray, we may be admitted to know our Crime. And your Excel

lency's most humble Petitioners and Priſoners further pray, as we are

Strängers on our journey to New-England, above four hundred

Miles from our Habitations, we may be allowed a fpeedy Trial, ac

cording to Law, which we bumbly conceive, to be the undoubted

Right and Privilege of every Engliſh Subje#. And your Excellency’s

most bumble Petitioners and Prifoners, ſhall, as in Duty

bound, always pray.

- * Francis Makemie.

John Hampton.

To which Petition, after fundry Days, they receiv'd the fol

lowing verbal Anſwer, by the Sheriff who prefented the for

mer Petition. 1. Ld Cornbury did admire they ſhould petition

to know their Crime, he having fo often told them. 2. If they

take the right way, they may have a Trial. And tho they

fignified their Defire, both to the Sheriff and Mr. Attorney, to

know whatthat right way was ; yet could learn nothing; there

fore refolved to arm themfelves with Patience, until they could

obtain a Writ of Habeas Corpus from the Honourable Roger

Mompefon Eſq; Chief Justice, who lived in another Govern

ment, and could ſign no fuch Writ, until he came into the

Government of New York ; and thereby to bring our felves to a

Trial, or be difcharged according to due Courfe of Law. In

the mean time, the Quarter Seffons for the City and County of

New-Mork, coming in courſe ; and being still abſolute Strangers

to the Constitution of New-iork; and being ready to manifeſt

their readinefs in complying with the Ast of Toleration in all

things: They addreſs'd Lord Cornbury by the following Peti

tion. - - - - -
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To his Excellency, Edward Vifcount Cornbury, Captain-Gene

ral and Governour in Chief of the Province of New

Mork, New-jerfeys, and all the Tracts of Land depending

thereon in America, and Admiral of the fame. The hum

ble Petition of Francis Makemie; and John Hampton.

Most humbly Sheweth, |

'» T .HAT whereas your Lordſhip is mot to allow our Cer

tificates from Courts of Record in Virginia and Maryland,

to reach to your Excellency’s Government ; Therefore we being your

, Lordſhip’s Priſoners, most humbly pray we may be admitted in the

Custody of the Sherif, to apply our felves to the Quarter-Sefions,

that we may there offer our felves to Qualification, as the Law di

rests, which we are again ready to do ; we being reſolved to reſide

in your Lordſhip's Government : And we your Excellency's most

humble Petitioners, and affliäed Prifoners, as in Duty bound,

Jhall always pray.

And this being rejećted, with fevere Threatnings against the

Meffengers, for preſenting a Petition without ſigning ; they

refolved to trouble his Excellency with no more Petitions; and

being call'd the Petition of Francis Makemie, and John Hampton,

and writ by the hand of one of them, and not acquainted with

that praćtice of Signing all Petitions; it was manifeſt it came

from them, and no other Perfon. Next we addreſſed our felves

to the Quarter-Seſſions then fitting the 5th Day of February,

by the following Petition, to the fame Purpoſe.

To the worſhipful justices of the Peace, now sittingin the

Quarter-Seffions, for the City and County of New-lork.

The humble Petition of Francis Makemie, and John Hamp

ż071.

Humbly Sheweth, . - *

AT whereas your Petitioners are Protestant Ministers diffent

Jl. ing from the Church of England, who have Certificates from

Courts # Record of Viginia and Maryland ; certifying, we have

taken the Oaths, and performed all fuch Qualifications as are requi

red in an Act of Toleration, made in the first Tear of the Reign of

King William and Queen Mary, for Liberty of their Majesties Pro

testāmt and diffenting Subjects; which Certificates bis Excellency Lord

Cornbury is not pleaſed to allow of, to extend to his Government.

We therefore your Worſhip's humble Petitioners pray, we may be

admitted to appear in the Custody of the Sherif, at the Bar of your

Court, to qualifie our felves again, according to the particular Di

reċtions # the faid Aft of Parliament, which i obedience '. the

aw's» : i .
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Law, we are always ready to do : And your Worſhip's humble Pe
titioners, as in Duty bound, ſhall always pray. k

Francis Makemie.

John Hampton.

This Petition being preſented, was viewed and handed about,

but never allowed a reading in open Court; and Mr.Attorney lay

ing hold thereon, was putting it into his Pocket, afferting it to

be a Libel against Ld Cornbury, and told the Juſtices, it was none

of their buſineſs to administer the Qualifications, or to this effect.

At the fame time a Certificate in writing was prefented by

two Inhabitants, for certifying the Dwelling-Houfe of William

3ackfon, where Mr. Makemie had preached, defiring the fame

to be put upon Record : And tho the Court had thefe things

under confideration for two days, and put the Preſenters of thoſe

Papers to the trouble of a fecond Appearance, and to bring with

them Law, for the Courts Direction, all was rejećted; tho

they had not long before Recorded a Quaker Meeting-Houſe,

certified by two Men to the fame Court, upon the fame

Aćt of Parliament. But for the Information of all; what

ever Offers are made to any proper Court for Qualificati

on, where the Aét of Toleration takes place, is a legal

Qualification in the eye of the Law, tho the Courts reject, and

take no notice thereof.

And at length, fome Days before March Term, foon after the

Arrival of the Chief Justice, Roger Mompeffon, Eſq; the Prifo

ners by their Lawyer, Mr. Reigniere, prefented to the Chief Ju

ftice, the following Petition at his Chamber.

To the Honourable Roger Mompeffon, Eſq; Chief Justice of

this her Majesty’s Province of New-York.

May it pleaſe your Honour,

W the Subſcribers being Prifoners detained in the Custody of

the Sheriff of the City of New-York, by virtue of a War

rant, whereof a true Copy is hereunto annexed ; do most humbly re

auest your Honour, to award and grant us her Majesty's Writ

of Habeas Corpus, to be dirested to the faid Sherif, that we may

be thereby brought before your Honour, or fome other Judge, in or

der to our Enlargement according to Law. We are your Honour's

xnost humble Servants.

Francis Makemie.

John Hampton.

And
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And after a due confideration of the Statutes in this Cafe

rovided, the following Writ of Habeas Corpus was granted,

and the Prifoners were not without hopes to be diſcharged with

out Bail, there being no Crime, nor ſuſpicion of Crime, fpe

cified in our Warrant of Commitment.

6. NNE, by the Grace of God, Queen of England, Scot
GA land, France and Ireland, Defenderof the Faith, Sfc.

“ To the Sheriff of our City of New-York, Greeting : We

* Command you, that the Bodies of Francis Makemie and

* John Hampton, in our Priſon, under your Custody detained,

* [as it is faid] under fafe and fecure Conduct,together with

* the Day and Caufe of their Caption and Detention, by

* whatſoever Names the fame Francis and John may be re

* puted in the fame, you have before our trusty and well

* beloved Roger Mompeffon, Eſq; our Chief Juſtice of our
“ Supreme Court of of our Province of New

* York, at his Chamber, fituate in Queen-street, in the

* City of New-Mork, immediately afrer the Receiving of

* this Writ, to do, and receive all and fingular thoſe things

* which our faid Chief Juſtice, of him, ſhall then and there

* confider in this behalf; and have you then and there this

“ Writ. Witnefs Roger Mampeffon, Eſq; our Chief Justice

* at New-York, this eighth Day of March, in the fixth Year

“ ofour Reign. . Clark, Ostavo die Martij, infra Script. Allo.

per me, Roa E R no MPEsson.

The Execution of this Writ appears in the Schedule here

unto annexed,

- Ebenezer Wilſon, Sheriff.

A true Copy. George Clarke.

This Writ being put into the Sheriff's Hands on Saturday,

was not executed till Monday in the Afternoon, at which time

the Sheriff told them, he had another Mittimus put into his

hands, , wherein a fuppoſed Crime was fpecified, and only to

be detained,, until diſcharged by due courſe of Law; and fo

were obliged to find Securities: And as our Confinement was

by the former Mittimus, by a new Mittimus, our Impriſonment

was implicitely adjudged and owned to be falfe Impriſonment

for fx Weeks and four Days; and the Sheriff in the prefence of

Dr. John Johnston, Mr. Reigniere, and Mr. William fackfon, re

fuſed to execute the forefaid Writ, until they had paid him

twelve Pieces of Eight, for their Commitment, and as much
more for the Return of the Writ of Habeas Corpus ; de alſo

Receipts for the faid Mony when paid. -
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They were condućted the immediate Day, before the Su

Court, and upon their New Mittimus, contained in the

ollowing Return, were obliged to enter Recognizance, with two

Securities, Doctor John Johnstone, and Mr. William Jackſon, for

their Appearance next Day, at the Supream Court, and bound

not to depart, without the Courts Leave.

*

The Return is as followeth. - --

4. I Ebenezer Wilſon Eſq; Sheriff of the City and County a

* I forefaid, to Roger Mompeffon Efq; Chief Justice of the

Supream Court of judicature, of the Province of New

Mork, at the Time and Place in the Writ to this Schedule

annexed, fpecified, do most humbly certifie, that before

the coming of thatWrit to me directed; the within named

Francis Makemie and John Hampton, were committed un

to the Goal and Prifon of our Lady the Queen of the Ci

ty of New-York, under my Custody, by Virtue of a cer

tain Warrant, under the Hand and Seal of Edward Vif

count Cornbury, Captain General, and Governour in chief

of the Province of New-York ; bearing Date, the three and

twentieth Day of January laſt past ; the Tenour of which

Warrant followeth in theſe Words, viz. You are hereby

required and commanded, to take into your Custody,

the Bodies of Francis Makemie and John Hampton, and

them fafely keep, till further Orders; and for fo doing,

this fhall be your ſufficient Warrant. Given under my

Hand and Seal, this three and twentieth Day of january,

17o. Cornbury. To Ebenezer Wilfon Efq; High Sheriff

of the City 'County of New-Jork. And I do further

certifie, that before the coming of faid Writ to me di

rećted, that the faid Francis Makemie and John Hampton,

were committed afterwards by another Warrant, under

the Hand and Seal of his faid Excellency, Edward Vif

count Cornbury, Governour aforefaid ; bearing Date the

eighth Day of March instant, unto the Goal and Priſon a

forefaid under my Cuſtody; the Tenour of whichWarrant

alfo followeth in theſeWords, (viz.) New-York. ft. You are

hereby required and commanded to take into your Custo

dy, the Bodies of Francis Makemie and John Hampton,

pretended diffenting Protestant Ministers, for Preaching

in this Province, without qualifying themſelves accor

ding to an Act of Parliament, made at Westminster, in

the first Year of the Reign of our late Sovereign Lord

and Lady, King William and Queen Mary; and alſo

without my Liccnce first obtained; and them fafely to

* keep, till they ſhall be diſcharged, by due Courſe of

* Law ; and for fo doing, this ſhall be your ſufficient War

· · · * * . . . . . . “ yant.- ' - -

– -e

-
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. . * rant. Given under my Hand and Seal, this eighth Day

“ of March, Anno Dom. 1706. Cornbury. To Ebenezer

* Milfon Eſq; High Sheriff of the City and County of

* New-York. And this is the Cauſe of the taking and de

“ taining the Bodies of the aforefaid Francis Makemie, and

* John Hampton ; yet the Bodies of them the faid

“ Francis Makemie, and John Hampton, before the faid

“ Roger Mompeffon, Ef9; Chief Justice as aforefaid, at the

“ Time and Place in the Writ aforefaid, fpecified, I have

: ready, as it is in the faid Writ commanded me. , , ,

A True co P Y. , - ,

G E O R G E CLARKE.

It is obſervable, the fecond Warrant is still granted, and

figned by the Supream Authority, and without mentioning the

Queen's Name or Authority : And the ſuppofed Crime ſpecified

is double ; as 1. Preaching in New-York Government, without

complying with the Qualifications of an Aćt of Parliamenr,

made the first Year of King William and Queen Mary : Where

as Lord Cornbury had read in January, their Certificates, both

from Virginia and Maryland, certifying their Qualification ac

cording to faid Aćt of 2. 'Preaching without Li

cence being first obtained of Lord Cornbury ; whereby ir is plain,

that complying with the Law, is not fufficient without a Licence :

And from what goes before, it is undeniable, they were qua

lified, and had complied with the Law, even in New-Jork Go

vernment, before the Date of this laſt Warrant, and that was

by tendring themfelves, not only to his Excellency, but alſo to

the Quarter-Seſſions, for Qualification ; which is all that any

Diffenter can do, and all the Law requires of them to be done:

And fuch as had Licence, are not yet qualified according to

the faid Aćt of Parliament. For taking the Oaths only before

Lord Cornbury, and taking them before a Court, are not the

fame. ' But having related all the Antecendents to the Trial,

we are now arrived at the Trial or Profecution at the Supream

Court in March Term.

* - *

Province of Supream Court, March the First, Teuf

New-Jork. day, 17ο#. -

*

Roger Mompeffon, Efq; Chief Justice.

Preſent { Robert Millward + *

Thomas i enim, $ Eſgs; Justices.

The

=
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The Court being called formally, and the Docquet called o

ver, Francis Makemie, and John Hampton made their Appea

rance, and anfwered to their Names, according to the Tenour

of their Recognizance. -

The Defendants Recognizance ordered to

be filed, and the Defendants Appea
rance entered. -

At the Attorney-General's Motion, it is ordered, that the

Defendants be continued on their Recognizance, and that they

attend the laſt Day of the Term.

*

"- - - The Pannel of the Grand-Jurors.

7William Merrit, Francis Vincent,

William Anderfon, Lewis Carree,

ÅRobert Lurting, Daniel Cromline,

Lawrence Reed, Richard Sacket,

« * Elias Boudmot, Lancaster Symes,

Nathaniel Mastin, Adrian Hogland

J. , -

Beverle Lathom, Abraham Jeanneau, Paul Drolet,

Johannis Hogland, Charles Wooley, William Provoost,

Benjamin Winroop, Peter Ryckman, jobannis Burger.

A True C O P Y.

G E O R G E C L A R K E.

Mr. Reigniere, Attorney for the Defendant, moved, that the

Writ of Habeas Corpus, with all Proceedings thereon, at the

Chief Juſtice his Chamber, might be entered upon Record.

Mr. Attorney for the Queen, replied, it was not Matter of

Record, being obtained not in open Court, but at the Chief Ju

ítice his Chamber, and returned to the fame Place, therefore was

not Matter of Record ; fo was put off for that Time.

- Wedneſday the fecond Day of the Term.

The Honourable, Roger Mompeffon, Chief Justice, finding

the Writ of Habeas Corpus, and former Proceedings thereon,

was Matter of Record, gave in the following Memorandum to

the Court to be entered.

Supream Court.

New-Mork. fi. -

Memorandum, That at the Supream Court of this Province,

held at the City of New-lork, the fecond Tueſday in March,

tilE
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the fixth Year of Her Majesty's Reign; Roger Mompeffon Eſq;

Chief Juſtice of this Province, , delivered unto the faid Su

pream Court, a certain Record, the Tenour whereof followeth

in thefe Words. - *

New-York. ff. To the Supream Court of the Province of
New-York.

* T Roger Mompeffon, Chief Justice of the faid Court, do here

6. I by certifie, That upon the Eighth Day of March instant,

“ on a Petition, ſigned by Francis Makemie, and John Hampton;

* then delivered unto me : I granted and allowed the Writ of

* Habeas Corpus hereunto annexed; which being returned unto

* me, at my Chamber, in the faid City of New-York, by Ebene

* zer Wilſon Efq; Sheriff of the faid City and County of New

* York, the tenth of this inſtant Month of March, with the Bodies

“ of the faid Francis Makemie, and John Hampton, together with

* the Cauſes of their Commitment hereunto annexed; where

* upon I did at the Day and Place laſt mentioned, diſcharge

* the faid Francis Makemie, and John Hampton, from their fe

“ veral Impriſonments, taking the feveral Recognizances here

‘ unto annexed. |

. ' ROG ER MO M PESSO N.

New-York"M ; On the 1oth of March, in the

fixth fear of the Keign of our Sovereign Lady

A N N E, by the Grace of God, of England, Scot

land, France and Ireland, Queen, Defender of the

Faith, &c. came before me, Roger Mompeston

Efq; Chief fustice of New-York, Francis Make

mie of &c, John Johnstone, of the Province of

New-Jerſey, Gent. and William Jackſon, of the

City of New-York, Cordwainer, and acknowledged

themſelves feverally to be indebted to our Sovereign

Lady the Queen, as follows, viz. the faid Francis

Makemie, in the Sum of Forty Pounds, currant

Money of this Province ; and the faid John John

ftone and William Jackſon, in Twenty Pounds

like Money each, to be levied on their Goods and

Chattels, Lands and Tenements, if failure be made

in the Condition endorfed.

. . * Roger Mempeston.

H E Condition of the within written Recognizance is

fuch, That if the faid Francis Makemie do perſonally ap

pear before Her Majesty's Justices of the Supream Court of Ju

dicature, to be held for this Province at the City of New-Mörk,

|- QIt

 

 



( 16 )

on the Morrow of this Day, being Tueſday the Eleventh Day of

March instant ; there to anſwer all fuch Matters and Things as

fhall be objected againſt him, and ſhall not depart without Leave

of the faid Court, then the faid Recognizance to be void.

Vera Copia. G E O R G E C L A R K E.

The Grand-Jury being called and fworn the first Day of the

Term ; and little befides this Matter given to them in Charge,

yet after fundry Debates, feveral Meetings and Adjournments,

they found the following Preſentment against Francis Makemie ;

the Queen’s Attorney, for Reaſons beſt known to himſelf, gave

nothing to the Grand-ļury against John Hampton, , who

was drop’d out of the Proſecution ; tho both equally guilty

of the fame Crime, of preaching a Sermon in the Go

vernment of New-York, and fuffered equally by Impriſonment ;

from which both were relieved by the former Writ of Habeas

Corpus. - - - |

- to fuch as knew the Grand-Jury, when called and fworn,

they plainly appeared to be chofen on purpoſe to find the Pre

fentment, for fome of them had never been upon a Grand-Jury,

others not for fundry Years, and fundry of them Justices of the

Peace, who at the Quarter-Seſſions had fo far prejudged them

and their Cauſe, as they refuſed to allow their Petition a pub

lick Reading, or take the leaft Notice of the Certification of a

Houſe offered to record at the fame time, by two of the In

habitants of York, and one of them threatned as to his

Trade and Buſineſs, as appearing to count-nance fuch a De

fign: Yet with hard strugling, twelve were influenced, and

the two last who made up the Number, were Perfons of diffen

ting Congregations from the Establiſhed Church of England,

and their Teachers as liable to be profecuted, as thoſe Gentle

men, and as guilty of the fame, or like Preſentment. One

Daniel Cromline, a French Refugee, dragoon'd out of France

for the fame Proteſtant Religion and Perfwafion ; and Adrian

Hogland, of the Dutch Congregation, whoſe Miniſter has yet ño

Licence, being a new-made Lieutenant to a Troop : After four

of Mr. Makemie’s Hearers, Cap. John Thoobolds, Mr. John Van

horn, Mr. Anthony Young, and Harris, Coachman to Lord Corn

bury, being Subpæna’d, gave Evidence upon Oath, they heard no

unfound Doćtrine, nor any thing againít the Government ; and

one of the Evidences delivered to the Jury, the Aćł of Affem

bly of New-York, for Liberty of to all, except Papists,

and ſhewed to them Mr. Makemie’s Certificate from a Court of

Record from Virginia, of his Compliance with the Qualificati

ons of the Act of Toleration; they notwithstanding at length

conſented to find the Indićtment ; whoſe Votes were, on Friday

1.Il

====**
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in the Afternoon, taken in a new and unuſual Method, as they

caine in one by one from Dinner. - -

Fryday the First Term.

The Grand-Jury find the following Bill, which is ordered

- to be filed.

Of the Term of March, in the sixth rear of the Reign of

our Sovereign Lady A N N E, over E N G L A N D, &c.

| |- Rueen. i - . -- |

city of New-York. ; : :

4 H E Jurors for our Sovereign Lady the Queen, upon their

* Jl. Oath do preſent, That Francis Makemie, late of the Pro

* vince iot Virginia, Gent. pretending himſelf to be a Prote

* stant Diffenting Miniſter and Preacher, and contemning and

* endeavouring to fubvert the Supremacy, Juriſdiction and Au

“ thority of our now Lady the Queen, in Eccleſiastical Affairs,

* the two and twentieth Dayof fanuary, in the fifth Year of the

“ Reign of our Sovereign Lady A N N E, over England, Sc.
G at the City of New-rork, aforefaid [to wit] at the

* Southward of the faid City, did privately and unlawfully

“ take upon him to preach and teach, and did preach and teach

* diverfe of Her Majeſty's Liege Subjects, within the faid City,

“ [to wit] at the Dwelling-Houfe of one William fackfon, fi

* tuate in the Ward aforefaid, privately and unlawfully, then

* and there met, and affembled together, to above the Number

“ of five Perfons at one time, under the Pretence of Divine,

* Worſhip, without any Leave or Licence by him, the faid

* Francis, firſt had, and obtained, according to Law, for the

* fame, in great Derogation of the Royal Authority and Prero

* gative of our Lady the Queen, and to the evil Example of

* all others, in the like Cafe offending against the Peace of

“ our Lady the Queen, Her Crown and Dignity. And the
G aforefaid, upon their Oath aforefaid, do further pre

fent, That the faid Francis Makemie afterwards [to wit] the

“ aforefaid two and twentieth Day of January, in theYear afore

* faid, at the Cityand Ward aforefaid, at the aforefaid Dwelling

* Houſe of the faid William Jackſon, did privately and unlaw

“ fully affemble and gather together diverſe of Her Majesty's

* Subjects unknown, and voluntarily, and unlawfully, ufe o

* ther Rites, Ceremonies, Form and Manner of Divine Wor

* ſhip, than what are contained in a certain Book of Common

“ Prayer, and Administration of the Sacraments, and of other

“ Rites and Ceremonies of the Church of England, against the

* Form of the Statute in thar_Cafe made and provided, and
B * against
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* against the Peace of our faid Lady the Queen, Her Crown and

* Dignity. And the Jurors aforefaid, do further preſent,

* that the faid Francis Makemie afterwards [to wit] the two

“ and twentieth Day of fanuary, in the fifth Year aforefaid,

* being then, and now is a Perſon not qualified by Law to

* preach, teach and officiate in any Congregation or Affembly

* for religious Worſhip at the City aforefaid [to wit] at the

* Southward of the faid City, at the aforefaid Dwelling-Houfe

* of the faid William Jackſon, fituate in the faid Ward, did take

* upon him to preach, teach and officiate, and then and there

“ did preach, teach and officiate, in a Congregation, Aſſembly,

* Conventicle and Meeting not permitted or allowed by Law,

* under Colour or Excuſe of Religion, in other manner than

* according to the Liturgy, and Praćtice of the Church of Eng

* land, &c. At which Conventicle, Meeting and Affembly,

“ were five Perfons or more affembled together, againſt the

* Form of the Statute, in that Cafe made and provided againſt

* the Peace of our Lady the Queen, Her Crown and Dignity,

« 6. , ' ' ' : i : * |&f A True COPY. , , ! *

* . . . . "
* - * * * *

Here is a Preſentment for preaching a Sermon at Mork, highly

aggravated into a cumulative Crime, and thereby the Grand

Jury led into no fmall Mistake, in Point of Time ; for it is

faid to be preached on the two and twentieth Day of January ;

whereas it was preached on the twentieth of. january : For

theſe two Ministers were Lord Cornbury's Prifoners, apprehen

đed on Long-Iſland, on the two and twentieth Day Inſtant, by a

Warrant, dated the one and twentieth Day: Which Er

rour was Caufe enough in Point of Law, for overthrowing the

whole Preſentment, which was fo delayed and put off to the

last Day of the Court, that a Trial could not be obtained that

Court: Therefore Mr. Reigniere, the Defendant’s Council, made

a Motion, that the Defendant's Appearance be put upon Record,

and it was ordered the Defendant be continued on his Recogni

zance, until the next Term : Mr. Makemie being the only Per

fon profecuted, returns for Virginia, and returns again before

June Term, the third of the faid Month. * * * * {

Tueſday, the third Day of June, 1707.

Province of - - .

New-York. , * * - |- :

Roger Mompeffon, Eſq; Chief Justice.Preſent ? , Milward, y ; Iusti -

- Š Thomas Wenham, qs; Justices.

The

George Clarke, Secr-º
3
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The first Day of the Term. -

The Defendant's Appearance is entered, and he is

ordered to be continued on his Recognizance.

The Defendant ordered to plead to morrow.

- rr-3 ---

Wedneſday, June 4th.

The Defendant pleads not guilty of any Crime, by preaching

a Sermon at Tork. -

The Attorney-General for the Queen moves to know, if they

would allow a Copy of the Queen's Instructions to the Gover

nour, figned by his Excellency, to be brought into Coult, in

Evidence at the Trial, feeing his Excellency, who had the Ori

ginals, was then in the 3erfeys.

The Defendant replied, they could admit of no Copies, fee

ing there was time enough to have produced the Original ; or

Mr. Attorney might have compared the Copy with the Origi

nal, and might have been able to give his Affidavit to the

Truth of the faid Copy ; but perceiving if that Copy was not

allowed of, the Queen’s Attorney would put off the Trial till

another time.

Therefore Mr. Attorney-General for the Queen, and Mr.

William Nicoll for the Defendant, agrees, that the Copy of

fuch Instructions from Her Majesty to the Governour, as

íhall be produced by the Attorney-General, and ſigned by the

Governour, fhall be admitted on Trial, to be the fame in Evi- -

dence, as if the Original Inſtrućtions were produced. F. M.

Defendant moved, that if allowed in Evidence, he might have

a Copy of the faid Instrućtions; and further declared, he could

not but wonder, of what Service thefe Inſtrućtions which were

no Law, could do to Mr. Attorney, feeing the Prefentment run

upon Statutes and Acts of Parliament, and they expećted to

have a Trial before a Court, who were Judges of Law, and

not of private Inſtrućtions.

Friday, June 6th, 1707.

The petty Jury called, whoſe Names follow according to the

Pannil, and twelve of them fworn to try the Matter in Iffue,

and the Defendant told the Court, he was under great Difad

vantage, being a Stränger, and knew neither Names nor Faces ;

and tho he knew he had not Liberty in that Caufe, of peremp

tory Objećtions againít any, without ſhowing fufficient Ground

of Exception; yet he was informed of Mr. Elias Neau, who

had in Diſcourſe to Mr. Anthony Young, prejudged the Caufe,

by condemning him for pia º Seřmon, and justified Leta
2. | -91 71

* =F -
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Cornbury's Proceedings againſt him; which being proved by

the Depoſition of the faid roung, was approved of by the

Judge, as a good Objećtion in Lãw. The Defendant further

adds, he was amazed to find one who was fo lately dragoon'd

out of France, for his Religion, and delivered out of the Gal

lies, fo foon prove a Perſecutor of the fame Religion, for

preaching a Sermon in this City.

The Jurors being fworn, you may take their Names

following. -

John Shepherd, Foreman, - Andrew Lauron,

Thomas Ives, Humphrey Perkins,

Hofeph Wright, William Horfewell,

Thomas Woorden, Thomas Carrell,

Joſeph Robinſon, . Thomas Bayneæ,

Barthọlomew Larouex, Charles Cromline.
\

Mr. Attorney produced a Copy of the Queen's Instructions,

figned by Lord Cornbury, and allowed of by both Parties in

Evidence, as if the Original were preſent; and tho a Copy was

denied again and again to the Defendant, yet by a Copy of In

ítructions from King William to a former Governour, the famę,

Inſtrućtions were found, in the : Words ; and as they were

in two Paragraphs in the produced Copy, ſo they were found at

a great Distance from one another in the former Copy, ſuppo

fed to be agreeable to the Original, and to be two diſtinćł and

vastly different Instructions; one of them relating to the Diffen

ters, the other to the Ministers of the Church of Eng

land, as may plainlỳ appear from the Instructions themſelves inthe following Words. pe -

Y

Andyou are to permit a Liberty of Conſcience to all Perfons

(except Papiíts) Jo they be contented with a quiet and peace

ahle Enjoyment of it, not giving Offence or Scandal to the

Government. - *

rou are not to permit any Minister coming from England, to

preach in your Government, witbout a Certificate, the

Aight Reverend, the Biſhop# London : Nor any other Mini

ffer, coming from any other Part or Place, without first obtai

ning Leave from you, our Governour.

Mr. Attorney orders four of Mr. Makemie's Hearers to be

called, Cap. John Thoobolds, Mr. John Vanhorn, Mr. William

Tackſon, and Mr. Anthony roung, who anſwered to their N : -

=
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The Defendant perceiving they were fummoned and called,

to give their Evidence to the Matter of Faćt ; told the Court,

that the Swearing of thefe four Gentlemen as Evidences, would

but give a needlefs Trouble, and take up the Courts time ; and

he would own the Matter of Faćt as tof Preaching, and more

than thefe Gentlemen could declare upon Oath ; for he had

done nothing therein, that he was afhamed or afraid of, but

would anſwer and own it, not only before this Bar, but before

the Tribunal of God's Final judgment. And fo Mr. Attorney

propoſed, and Mr. Makemie anſwered the following Queſtions,

or to the fame purpoſe. -

Mr. Attorney. Rou own, that you preached a Sermon, and hap

tized a Child at Mr. William Jackſon's.

F. M. Yes, I did.

Mr. Attor. How many Hearers had you ? . - -

F. M. I have other work to do, Mr. Attorney, than to num;

ber my Auditory, when I am about to preach to them.

Mr. Attor. Was there above Five hearing you ?

F. M. Yes, and Five to that.

Mr. Attor. Did you uſe the Rites and Ceremonies enjoined by;
f ia in the Book of Common-Prayer, by the Church of

ngland ? . - -

# M. No, i never did, norever will, until I am better fatis

fied in my Conſcience, -

. Mr. Attor. Did you ask Leave, or acquaint my Lord Corn

yithyour Preaching at York, when you dined with him at the
ort f - - - - -

F. M. I did not know of my Preaching at Mork, when I dined

with his Excellency, no, not for fome Days after: For when

e came to Tork, we had not the leaft Intention or Deſign of

reaching there ; but stop'd at York, purely to pay our Reſpects

to the Governour, which we did; but being afterwards called,

and invited to preach, as I was a Minister of the Goſpel, I

durft not deny Preaching, nor I hope ever ſhall, where it is

wanting and defired. -

Mr. Attor. Did you acquaint my Lord Cornbury with the Place

of your Preaching ?

F. M. As foon as I determined to preach, Leave was asked,

tho not by me ; for it was the Peoples Buſineſs, and not mine,

to provide a Place for me to preach in : And I would have

been admitted to preach in the Dutch Church, but they were

affraid of offending Lord Cornbury; and Mír. Anthony roung
went to the Govèrnour, to have his Leave ar É o for

my Preaching in the Dutch Church ; tho all this was done,

without fo much as my Knowledge: But my Lord oppofing

and denying it, I was under a Neceffity of Preaching where I

did, in á private Houſe, tho in a publick manner, with open
, . . . - - B : · I)oors.
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Doors. Mr. Attorney in pleading, first read over the Idi&

ment which the Grand-Jury found, and endeavour'd to prove

the feveral Parts thereof, by giving a large and full Account of

fundry Statutes of King Henry the 8th, afferting and establiſhing

the Supremacy of the King over all Eccleſiastical Perfons and

Affairs, in his Dominion of England. And from thence affer

ted the Queen's Supremacy in Ecclefiastical Affairs, and over

Eccleſiastick Perfons; which Supremacy was by a Delegation

lodged in his Excellency our Governour, which he is fworm to

exercife ; and this is fignified to him by Her Majesty's Inſtructi

ons, which were read in Court. Then he proceeded to pro

duce, and read as much as was neceffary, of thofe Statutes of

Queen Elizabeth, and King Charles the Second, For Uniformity

of Worſhip according to the Rites and Ceremonies of the Church of

ngland ; and the Penal Laws against Conventicles : And enlar

ging his Pleadings on theſe Points, he turns to the Gentlemen

of the Jury, and fays, the Matter of Faćt is plainly confeffed

by the Defendant, and I have proved it to be repugnant to the

Queen's Inſtrućtions, and fundry Aćts of Parliament of Eng

land; Therefore did not doubt, but the Jury would find for the

Queen, and against the Defendant.

Mr. 3. Reigniere, Attorney for the Defendant, pleads against

Mr. Attorney for the Queen, as followeth: The Indićtment

charges three distinct and feparate Faćts as Crimes againſt the

Defendant.

1. That he, a pretended Protestant Minister, endeavouring to

fubvert the Queen's Supremacy, Juriſdićtion and Authority in

Eccleſiastical Affairs ; did privately and unlawfully preach and

teach, at William Jackſon's Houfe, diverſe Subjects, privately

and unlawfully, to above Five in Number, without Licence had

according to Law, in Derogation to the Royal Authority and

Prerogative, to the evil Example, and cont. Par. —

2. That he did affemble diverſe unknown, and voluntari

ly and unlawfully uſe other Rites and Forms of Worſhip,

than are in the Common-Prayer, and Rites and Ceremonies of

the Church of England : Cont. Form. Stat.

3. That being not qualify'd according to Law, to preach and

teach in a Congregation or Meeting not allowed by Law, in

other manner than according to the Praćtice of the Church of

England ; at which Meeting were five Perſons, or more affem

bled, Cont. Form. Stat.

As to the Indićtment, ut ſupra, that the Defendant did not

} privately, nor the Perſons affemble privately, i. e. with

ors lock'd, barr'd or bolted ; nay, it appears by the Evidence,

and agreed to the contrary by Mr. Attorney-General: That the

People met unlawfully, muít appear by the Violation of ſome

known Law or Statute, in Force here, by which fuch Meet

ing
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ing and Preashing is forbidden ; that is to fay, the Preaching to

above five. ' - :

. . I take this Colony, as a Dominion of England, to be governed

by and ſubjećt to theſe three forts of Laws : 1. The Common

Law of England. 2. The expreſs Statutes mentioning the Plan

tations, and fuch other as are for Publick Good (as the Chief

Justice was pleaſed to fay in this Court, in the Cafe depending

between Smith and Davis.) 3. By the Laws of this Colony, and

thoſe are to be ás near as may be agreeable to the Laws and

Statutes of England ; and the Judges of this Court (I dare fay)

will examine and determine no Fact, but according to the Mode

and Rule of fome of thoſe Laws. -

"That Preaching without Licenſe, and affembling above five, is

a Crime at Common Law, I never read, and it is not alledged

to be against any Statute ; it muſt be an Offence againít fome

Law of this Province, which as yet I never faw, and defire I

- may now fee it ; and if fuch does not appear, then undoubtedly

where there is no Law, there can be no Tranſgreffion.

As to what is offered by Mr. Attorney, that the Queen, as

Supream Head of the Church of England, hath Power to make

Ordinances, and puniſh for breach thereof; that this Power is

delegated to the Governour, who is bound by Oath to execute

them. -

Suppofing and admitting all this; yet nothing like an Ordi

nance appears: For the Instrućtions produced by Mr. Attorney

cannot have the Force of a Law or Ordinance, eſpecially againſt

Perfons to whom they were never communicated ; whatſoever

may be to thoſe to whom they were given, who alone hath the

the Custody of them, and conceals them from publick View.

As to the two Articles in the Indićtment ; Cont. Form. Stat.

Now there are diverſe Statutes made in England, which en

join a due Obſervance of the Rites and Ceremonies of the

Church of England; as the 1st of Eliz. C. 2. z Eliz. C. 1

twenty Pound a Month for notgoing to Church; 29 Eliz. C. 6.

the fame; ; James, C. 4, & 5. But all theſe were pointed and

levelled at Romiſh Recủfants only, tho fometimes mifconſtrued

to extend to others ; alſo 35 Eliz. C. 1. forbidding all Meetings

and Conventicles, under Penalties of Abjuration and pub

lick Submiſſion, as did the 16th Car. 2. now expired, and

the 22 Car. 2. but all restrained to England, Wales, and Berwick

on Tweed; but if they had not, as they áre poſitive and additi

onal, they ſhall be confined ſtrićtly to place and words; then

the praćtice of all the Colonies and Plantations, and the Laws

made in fome of them, for the Establiſhment of the Church of

England, but no fuch Establiſhment here ; but on the contrary,

a Law formerly made in this Province, and in Print, allowing

Liberty of Conſcience, which I here infert in the following

words. B 4 The
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The last Claufe of an Aćt of Affembly, made in the Govern

ment of New-Jork, declaring the Rights and Privileges

of the Subjećt.

Tbat no Perfon or Perſons, which profeſs Faith in God, ? 3fe

us Christ, his only Son, Jhall at any time be any way molested, pu

niſhed, disturbed, diſquieted, or called in question, for any diference

in Opinion, or matter of Religious Concernment, who do not under

ibat Pretence disturb the Civil Peace of the Province, &c. And that

all and every fuch Perfon and Perſons, may from tine to time,

and at all times hereafter, freely have, and fully enjoy, his or their

Opinion, Perfwaſion and Judgment, in Matters of Conſcience and

Religion, throughout all this Province ; and freely meet at conve

mient Places, within this Province; and there worſhip according to

their reſpeãive Perfwaſions, witbout being hindred or molested, they

behaving themſelves peaceably, quietly, modestly and ; and

not uſing their Liberty to Licentiouſnef, nor to the Civil Injury,

or outward Diflurbance of others. Always provided, That nothing

herein-mentioned or contained, ſhall extend or give Liberty to any

Perfons of the Romiſh Religion, to exercife their manner of Worſhip,

contrary to the Laws and Statutes of their Majesties Kingdom of

England. -

tho , Mr. Attorney endeavour'd to invalidate this,

by denying this Law to be in force, yet could not prove this

Law aboliſhed. 1

And by one of the Instrućtions, which Mr. Attorney produ

ced, in totidem verbis, is the fame, that has been given to for

mer Governours of this Province, Liberty of Conſcience is di

rećted to be allowed. ·

As to the Third Article in the Indićtment, that feems to re

fer to the firſt of William and Mary, of Toleration; but as we

fay, the Penal Statutes did not extend hither, fo is there no

occafion of Toleration. . The Laws and Statutes of England by

their own Force, extend equally to all Plantations of England a

like : And if theſe Penal Laws did extend to the Plantations,

the Crown of England would never tolerate the Governments of ,

Boston, Rhode-Iſland,Conneếticut, and others; who in their Church

Diſcipline are fo far from conforming to the Church of England,

that they have fet up and establiſhed another fort of Church

Diſcipline univerfally among them ; but notwithilanding this,

they are allowed the liberty they always uſed in their Church

without Moleſtațion, and were fo allowed in the very time when

thefe Penal Laws were in force in England; but now fince by.

the late Aćt of Toleration, it was thought by the wife and

experienced Legiílators of England, to be for the Publick Good

to repeal theſe Laws, even there, for which place only they

. " - WEIG
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were made, and to allow Liberty of Conſcience; I hope it will

never be thought, , that thoſe Penal Statutes, fo repealed;

are, or can be for the Publick Good here, and as fuch extend

ed hither. Wherefore, forafmuch, as neither by the Common

Law of England, nor by any Law of this Province produced,

or even alledged by Mr. Attorney, fuch Preaching or Meeting

doth appear unlawful (but on the contrary, an exprefs Law ofthis

Province doth allow ir, as hath been ſhewn) and that the Penal

Laws and Statutes of England against Diffenters, can by no rea

fonable Construćtion be extended hither, I humbly conceive

my Client is not guilty of any Offence againſt Law, and hope

the Jury will acquit him accordingly. .

Mr. William Nicoll, Attorney for the Defendant, pleads in the

next place, as followeth.

Mr. Attorney has been entertaining us with fome History from

the Reign of K. Henry 8. And it is fit we ſhould entertain him

with fome History alſo, more ancient, and from better Authors,

and that is from the Acts of the Apostles ; for we do find, that

Teaching, or Preaching, orSpeaking, in it felf, or by the Com

mon Law,was never found a Crime ; for the Apostle Paul preach

ed a very new Doctrine to the Athenians, which was an ancient

Commonwealth, and was not condemned or impriſoned for it,

but they were curious to hear again, Ats 17. concerning the

new Doétrine of the Reſurrećtion; but we find, when the fame

Apofile to_infist on any Doctrine which tended to infringe

the Gain of the Silver-Smiths, who, Asts 18. made Shrines for

Diana, the Goddeſs of the Epheſians, they were enraged, and

made an Uproar againſt him, ruſhing into the Theatre ; but it

was na Crime either in Corinth or Athens, where no Man was

hurt by the Doctrine it felf, neither was obstrućted by, nor any

Offence to the Civil Government. |

And it is plain, it was no Offence at Common Law, but was

made fo by the old_Statutes of 5 Rich. 2. Cap. 5. 2 Hen. 4.

Cap. 15. 2 Hen. 5. . But all theſe Statutes being repealed by

1 Ed. 6. and by Aćts of Eliz, it was still no Tranſgreſſion, but

zemains as it was, no Crime at Common Law.

And the four Statutes against Conventicles in Ch. 2. are all

local, and in expreſs Words, limited to England, Wales, and

Berwick on Tweed, fo have no relation to, nor reach to any of

the Plantations.

And this is further manifest, from the Constitution of the

Plantations being as it were fettled by National Confent, for

thoſe whoſe thoughts in Religious Affairs could not fquare with

the Publick Establiſhment in Church-Government, Diſcipline

and Ceremonies, as New-England for Independants and Presby

terians, Rhode-1|land, and New-Jerſeys, and we may add
* * * * * , - 01'



York, for the feveral forts of Diffenters in general ; Penſilvania

and Maryland, for Quakers and Papiſts in particular. -

And this being the firſt that was proſecuted in this Nature in

the Plantations, is made the more remarkable, fo long after thofe

harſh Statutes of Char. 2. had been repealed by the Statute of

x William and Mary. - . .- . :: -

And it is already evidently proved, that the Acts of Affembly

of New-York, allow Liberty of Conſcience, with freedom of

Publick Worſhip, to all but Papists. * * -

What was offered on the other fide, by Mr. Attorney, as be

ing againſt the Queen's Prerogative in Eccleſiaſtical Affairs,

was foreign, and not at all to the purpoſe; for all the Statutės

relating to that matter, being to affert the Queen's Empire and

| over Ecclefiastical Perſons,as well as Laymen,in oppo

ition to the Claim and Uſurpation of the See of Rome,to exempt

the Clergy, or Church-men, from the Civil and Secular Power.

And as to the Queen’s Instrućtions, they are not, neither can

have the Force of a Law; befides that, thefe two Instructions

produced in Court, are no way against us, but rather for us.

Mr. David Jamefon, Attorney for the Defendant, appears next

to plead in the following manner. -

Mr. Reigniere, and Mr. Nicoll, Attorneys on the fame fide,

having offered fo many and large Arguments, have left but lit

tle room for new matter to be offered, without enumerating

what was offered upon the three Heads of the Indićtment.

As to the first, which was Preaching and Teaching without

Licenfe, against the Queen's Supremacy and Prerogative in

Eccleſiastical Affairs. We did not come here to oppoſe,of call in

question the Queen's Prerogative or Supremacy ; but were wil

ling to pay all due Reſpect and Deference thereunto; but we

cannot fee, that thefe Instructions from the Queen to my Lord

Cornbury, of which Mr. Attorney has produced a Copy, and

which he alledges to be the Law we have broken by Preaching,

immediately concern us, which are not a Law to any body elfe,

but to his Lordſhip, who is directed by them, and is accounta

ble to the Queen, if he do not obſerve them. Her Instrućtions

are private Directions to himſelf, and can be no Law to others :

Promulgation is that which gives the finiſhing stroke to a Law.

Nor do I fee how his Lordſhip ſhould become guilty of breach

of Oath, as Mr. Attorney was pleaſed to offer, by not ordering

the profecution of this Gentleman for Preaching without his

Licenſe ; altho he be fworn to obey and obſerve his Instru

ctions, becauſe the very Instru&ions produced, give Liber

ty of Conſcience to Protestant Diffenters, and are in two di

ítinét Paragraphs; the firſt feems to me wholly to agree with

our A& of Affembly of this Province, is to the fame purpoſe,

and very near the fame words; the other Paragraph is nega".
- ; - t1VG
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tive: Nou are not to permit any Minister coming from England, to

preach in your Government, without a Certificate from the Right Re

verend, the Bp. of London; nor anyMinister coming.from anyother Part,

er Place, without first obtaining leave from you our Governour. And a

DiffentingMiniſter preachinghere without the Governour's know

ledge, could be no Breach of his Oath, becauſe it was done with

out his knowledge, and conſequently without his permiſſion.

To the Second, as to the Statutes of Eliz. and Charles 2. a

gainſt Conventicles, they were limited and local Acts or Sta

tutes, and could not any way reach theſe Plantations; for here

in New-York we have no Establiſhed Religion for the whole Pro

vince. On the East end of Naffaw, or Long-Iſland, were, and al

ways have been Independant Ministers, the French had their

own Way and Ministers, and the Dutch in like manner ; the ve

ry Jews and Quakers have the free Exercife of their Religion ;

and there is not one Form of Worſhip eſtabliſhed for the whole

Province. The 16th as well as 22d of King Charles 2. are li

mited to the Kingdom of England, Dominion of Wales, and

Town of Berwick upon Tweede ; and therefore the uſing of any

other Form of Worſhip in this Province, than what is contained

|

Then again the 16th of Ch. 2. for fupprefſing Conventicles,

makes the third Default Baniſhment, for feven Years into the

Plantations (New-England and Virgínia excepted ;) And how can

it be fuppoſed that the Pantations, the Places to which the

Defaulters were to be baniſhed, can be understood to be com

prehended within the meaning and penalty of that Statute, that

did continue in Force, for little more time than four Years

The other of the 22d, did fupply its room, and had much

more mild Penalties. - *

As to the Third, which is that he preached without bein

qualified, that is laid againſt the Aćt of Toleration. I did of

fer that this Statute likewife was not, nor is in Force in the

Plantations generally, eſpecially in this Province, altho there

be no Locality exprefly mentioned therein, and that for theſe

Reaſons. The Title and whole Defign of it is Toleration; now

Toleration is an Exception from fome Reſtraint ; and fince the

Penal Laws are not of Force here, by confequence neither is the

Aćt of Toleration of Force ; here is no Establiſhed Church for

the whole Province ; by which we ſhould be tolerated. We

have had Liberty of Confcience another way, and by an Aćt of

Affembly, which was made in the beginning of the Reign of

King William and Queen Mary, during the Government of Col.

|

|

Preamble of the Aćt of Toleration, To the end that all our Pro

Wiſdom of the Nation did at that time combine, to put an end
- tQ
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in the Common Prayer, cannot be a Breach of thoſe Statutes.

Fletcher, not yet formally repealed. Then again confider the .

testant Subjećts, may be united in Intereſt and Affećtion ; the

-
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to all Perſecutionon the Score of Religion. Öủr Afſembly was

much of the fame mind, deſigning to prevent it, and fo are

all good Men: When we did fet about erećting a Church of

England-Congregation in this Town, and obtained a Charter for :

the fame, of Governour Fletcher; altho we were defirous to have

the National Worſhip amongſt us, yet was it the care of theſe

Members, who promoted it, to get fuch Claufes inferted in it, as

fhould fecure the Liberty of the Dutch and French Congregation

from our Succeſſors, and in an Act of Afëmbly made fince,

for its Encouragement, the like Care and Precaution was had,

which are ſtill to be feen.

This Province has not been much more than forty Years in

the poffeffion of the Crown of England,and is made up chiefly of

Foreigners,and Diffenters; and Perfecution would not only tend

to the difuniting us all, in Interest and Affection, but depopulate

and weaken our Strength, and diſcourage all fuch Adventurers

for the future. Therefore as this Proſecution is the first of this

nature or fort, that ever was in this Province, fo I hope it will

be the last.

The Defendant pray'd he might have liberty to ſpeak for

himſelf, which was granted ; and he pleaded in his own defence

the following Arguments, which I publiſh in his own words.

F. M. I am amazed to find Mr. Áttorneỳ fo much changed

in his Opinion; for when I was before my Lord Cornbury, who

told us, the Aét of Toleration was limited and local, and ex

tended not to the Plantations: And Mr. Attorney was pleaſed to

confirm it, by afferting the fame thing, and went a little further

producing an Argument to strengthen his Opinion, That

Penal Laws of England, did not extend to the Plantations, and

the Act of Toleration was made to take off the Edge of the

Penal Laws : therefore the Toleration does not extend hither; .

but we find foon after by an Indićtment, both the Penal Laws

and Toleration reaches hither, and all their Penalties too.

The Honourable Chief Justice, Roger Mompeffon, Eſq; inter

rupted the Defendant, by faying : Gentlemen, Do not trouble

, the Court with what Difcourſe between you before my Lord,

or at any other time, but fpeak to the Point. -

F. M. May it pleafe your Honour, I hope to make it appear,

it is to the Point ; and what was Mr. Ättorney's Argument

then, is now mine : For whatever Opinion I was of, while

an abſolute Stranger to New-York, and its Constitution ; yet

fince I have informed my felf thorowly with the Constitution of

this place, I am intirely of Mr. Attorney’s Opinion, and hope

he will be of the fame still. -

And as to the Indićtment, to return to the Particulars there

of; and first, I am charged with contemning and endeavouring

to ſubvert the Supremacy of the Queen in Eccleſiastical Affairs.

- - - , ’ - AS
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As to the Queen’s Supremacy about Eccleſiastical Perſons and

Things, we allow and believe ſhe has as large a Supremacy, as in

the Word of God is allowed to any Christian Kings and Princes

in the World; and our Confeſſion of Faith, which will com

pare with any in the World, and is univerfally known to the

Christian World, is very full in that matter ; a part whereof is

judged neceſſary to be inferted here for the Information of

many. - | -

\

Clapt. 23. Concerning the Civil Magistrate.

T. Od the Supream Lord and King of all the World,

- bath ordained Civil Magistrates to be under him, over

the People, for his own Glory, and the Publick Good; and to

this end hath armed them with the Power of the Sword, for

the Defence and Encouragement of them that do well, and for

the Puniſhment of Evil-doers,

3. The Civil Magistrate may not affume to himſelf the Admi

nistration of iWord and Sacraments, or the Power of the Keys

of the Kingdom of Heaven; yet he bath Authority, and it is

his Duty to take Order, that Unity and Peace he preferved in

the Church, that the Truth of God be kept pure and intire 3

that all Blaſphemies and Herefes be ſupprefed, all Corrupti

ons and Ahufes in Worſhip and Diſcipline, prevented and re

formed 3 and all the Ordinances of God may be fettled; for

the better efeting whereof, he hath Power to call Synods, to bé

preſent at them, and to provide that whatſoever is tranfaếted

in them, be according to the Mind of God. *

4. It is the Duty of People to try for Magistrates, to honour
their Perfons, to obey their lawful Commands, and to be fub

jest to their Authority for Confcience Sake : Infidelity or Diffe:

rence in Religion, doth not make void the Magistrates just and

legal Authority, nor free the People from their due Obedience

to him ; from which Eccleſiast al Perfons are not exempted :

much lefs bath the Pope any Power or furifdition over them,

in their Dominions, or over any of their People, and least of

all to deprive them of their Dominions or Lives, if he ſhall

judge them to be Hereticks, or upon any pretence whatfo

6U6)',

And in all which Mr. Attorney has offered concerning the

Queen's Supremacy in Eccleſiastical Affairs, I cannot learn one

Argument, or one Word, from all the quoted Statutes, that

s Preaching a Sermon, is the least Contempt or Overthrow of

the Supremacy. - And I hope it is not now unknown to any,

that the Oath of Supremacy has been altered by a Law ever

fince the Revolution, and confequently the Subject must be

livere
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livered from fome Obligation thereby: And how far this

will be construćted to extend, I leave to the Judges to deter

mine. * |

And as to my Preaching without Licence first obtained from

Lord Cornbury, which is afferted to be againſt Law ; I cannot

hear from any Law yet produced, that Lord Cornbury has any.

Power or Directions to grant a Licence to any Diffenters, or

that any of them are under any Obligation, to take Licence

from his Lordſhip, before they preach, or after. Mr. Attor

ney pretends no Law, unleſs he concludes the Queen's Instructi

ons to be a Law, or have the Force of a Law: That they have

no Force of a Law, has been abundantly proved already : nèi

ther am I any way culpable even from the Queen's Inſtrućtions,

which are produced in Court ; for they confiſting of two Parts,

or rather two diflinét Instrućtions, not relating at all to the

fame Perſons : In the first, his Excellency is required to per

mit a Liberty of Conſcience to all Perſons except Papists. , And

this is the Liberty is allowed to Diffenters, and which we

claim, by Virtue of this Inſtrućtion: And here is no Licence

mentioned and required; for Permiffion is a negative Aćt, and

implies no more but this; you ſhall fo allow it, as not to hin

der, moleſt or diſquiet them, but rather protećt them in it :

And Papists being particularly expreſſed, it cannot be applied

to the Church of England; therefore Diffenters are intended

by this Instru&tion and no other; and if this Permiffion is gran

ted us, according to the expreſs Words thereof, we defire no

more. And it cannot be esteemed by any, that Imprifoning

and Puniſhing of us at fuch a Rate, for Preaching one Sermon,

is a permitting us Liberty of Conſcience. The other distinét P

ragraph, or rather, the other Instruction, which tho joined to

gether in this Copy, are at a confiderable Distance from one

another in the Original, as we really found it in a Copy of In

ftru&tions to a former Governour : And as the former concerns

Diffenters, fo this is intended for the Clergy of the Church of

England; for the Words of the Instruction, as you have it a

bove, are thefe: You are not to permit any Minister coming from

England, to preach in your Government, without a Certificate from

the Right Reverend, the Biſhop of London, nor any other Minister

coming from any other Part or Place, without first obtaining Leave

of you, our Governour. Here is another Instrućtion, which

ould not be produced or improved againſt Diffenters; for all

Mankind, and thoſe of the meaneft Capacity, muſt conclude

and determine, that this concerns only the Clergy of the Church

of England, who by their Conſtitution, are under strict Obli-

gations to take Licence, or Certificate from their Ordinary ;

and fuch as come to the Plantations, acknowledge the Biſhop

of London as fuch ; and no Diſienter, either in England, or

. any

---- - -----
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any where elfe in the Queen’s Dominion, ever took, or ever

was under any Obligation to take any Licence from the Queens

or Kings of England, or any other Perſon or Perſons whatfo

ever ; until a Method and Praćtice has of late been erected, and

forced into Praćtice at New-Jork : For if our Liberty either de

pended on a Licence or Certificate from the Biſhops of England,

or the Governours of America, we ſhould foon be deprived of

our Liberty of Conſcience, fecured to us by Law, and repeated

Reſolutions of our preſent Sovereign, and Gracious Queen, in

violably to maintain the Toleration which She is pleaſed to fig

nifie in Her Royal Instructions to all Her Governours ,
which we are the more affured of, from the Inſtrućtions pro

duced in this Court. So that as the firſt Claufe of this latter

Inſtrućtion, cannot be applied to any other Ministers, but of

the Church of England; fothe latter Claufe can be understood

of no other but the fame Sort, or Species, as thoſe who came

from England with Certificate from the Biſhop of London : And

it is well known, there are Ministers of the Church of Eng

land, who may come, and do come not direćtly from England,

but from fome other Place, as from fundry Plantations of Ame

rica ; as Mr. Sharp now Chaplain at Fort-Anne, came not direct

ly from England, but from Maryland : And I must confeſs, he

being a Miniſter of the Church of England, and enjoying a

confiderable Benefice thereby, was obliged to comply with the

Conſtitution of his own Church, and take a Licence from

Lord Cornbury, if none could be produced from the Biſhop of

London. But all this is foreign tous, and not at all required of

any Diffenter in Europe or America. -

And if there had been any thing in theſe Instructions requi-

ring Diffenters to take any Licence, or empowering Governours

of the Plantations to grant them, which we do not find ;

reaching a Sermon before fuch Licence, cannot be judged a

rime, deſerving fuch a Confinement and Profecution as we

have met with ; for it has been already made appear, that

thofe Instrućtions cannot have the Force of a Law, to bind the

Subjećt to Obedience, or render him culpable for Difobedience,

feeing Promulgation, which is the Life of the Law, and ren

ders all Perſons inexcuſable, never as yet have accompanied

thefe Instrućtions : So if this be Mr. Attorney’s Law - we have

broke, by not obtaining Licence before Preaching, I hope, you

Gentlemen of the Jury cannot but find, we are no way culpa

ble hereby, being neither inconſistent with the Queen’s

ons, nor againít any Law. -

Ánd as to the laſt Part of the Indićtment, concerning the

Penal Laws, or the fundry Statutes against Conventicles, they

never were deſigned, nor intended by our Engliſh Legiſlators

for America, or any of the Plantations thereof; for they :::
' i rite

-
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IẾmted and local Aếts, all of them reſtrained to England, Wales,

and Berwick upon Tweed, as is manifeſt from the exprefs Words

of the faid Law; neither have been ever put in Execution in any

of the Plantations, until now ; yea, have not been executed,

even in England, Wales or Berwick mpon Tweed, for which they

were calculated, and made, thefe twenty Years paft : And when

they were put in the moſt strict and rigorous Execution in i
land, which was about the laft of the Reign of K. Charles I

the Diffenters of America lived very quiet, and even in fuch

Plantations where the Church of England has a full and formal

Establiſhment. But which is more, even Roman Catholicks,

who are excluded from all Benefit of the Act of Toleration in

England ; yet cannot be touched in America, by thefe Penal

Laws; for it is matterof Faćt known to all, and I appeal to

Mr. Reigniere, if Papists have not Liberty, and the Exercife of

their Religion, without Molestation from Penal Laws, and

even in Maryland, where the Church of England has a format

Establiſhment by Laws made there: And it is manifestly known,

the Affembly of Maryland made a late A& against Roman Catho

licks; and tho it was never executed, not being approved of by

the Queen, yet it is a plain Demonſtration, if the Penaf Éaws

of England, originally and principally defigned against Popiſh Re

cnfants, had extended to the Plantations, there would have been

no need for fuch an Aćt of Affembly to be made againſt them

in Maryland. -

It is a further Argument the Penal Laws never did extend

to the Plantations, becauſe it was a Penalty in fome of them,

that Perfons after fundry and fo many Convićtions, are to be

baniſhed or tranſported to the American Plantations, as Places

removed beyond, and free from the Laſh of Penal Laws ; for

to what purpoſe would their Baniſhment be, if after a Remo

val from their Native Land, they ſhould be laſhed, or ruined

afreſh by the fame Penal Laws. -

And if the Penal Laws of England do not extend to thefe

Plantations, where the Church of England has a legal and for

mal Eſtabliſhment, it cannot be imagined, they can take Place

where there is no particular Perfwafion establiſhed by Law;

and confequently all Perfwafions there are upon an equal bottom

of Liberty, as I find to be the Cafe with New-York, where

there is not one Act of Affembly, wherein the Name or Man

ner of Worſhip, as it isin the Church of England, is fo much as

expreſſed : And where there is no legal Eitabliſhment, or any

Penalties or Restrićtions on the Liberty of any Diffenters,

there is no Room for, or need of any Toleration ; for where

there is no Penalty, what must we be fecured from ; but pure

Nullities, or Nothings, which feems înconfistent with the

Thing it felf: Therefore in New-rork Government all Perfwa-,

fions
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fons there, are upon an equal Level and bottom of Liberty a

and this confirmed to all Diffenters, except Papists, and al

lowed by an Act of Aſſembly, already read in open Court

And if ġews, who openly blaſpheme the Lord Jeſus, Quaker:

and Lutherans, andali other, or most Perfwafions, are allowed

even in this Government; it is Matter of Wonder, and I

can know no Reaſon, why we only ſhould not be allowed of,

but put to Molestation as we now are, by my preſent Proſecuti

on : Is it becaufe we are Protestants? Is it becauſe we are likeſt

the establiſhed Church of England of any Diffenters ? Is it be

cauſe we are the noit conſiderable Body of Protestants in the

Queen's Dominions? Is it becauſe we have now fince the Uni

on, a National Establiſhment in Great Britain, as nighly related

and annexed unto the Crown of England, as the Church of

England themfelves ? Sure fuch Proceedings, when known,

will and muſt be a Prodigy to England.

Mr. Attorney replied, it was impoſſible for any Man to an

fwer all which was offered, there was fo much delivered, and

by fo many.

The Defendant told Mr. Attorney, he verily believ'd it was

impoſſible for Mr. Attorney to anſwer what was faid, that it

was a great Truth Mr. Attorney afferted.

Mr. Attorney proceeds to anfwer, and ſays: Theſe Gentle

men on the other Side, affert all the Penal Laws of England are

local and limited to England, Wales, and Berwick upon Tweed;

but I ſhall produce one that is not fo, but extends to all the

Queen's Dominions ; and that is the Act of Uniformity, made

the Firſt of #ii isti, which is demonstrated from the very

Words of the faid Law, or other Place within this Realm | Eng
land, Wales, and the Marches of the fame, and other the

Q U E E N’s Dominions: And flies to the Instrućtions again,

and endeavours to affert and vindicate the Supremacy, and

fays, the Kings and Queens of England enjoin and command

their Governours to grant Licences; and, it has always been

čustomary, and an univerſal Praćtice to take Licences from Go

vernours: And thoſe Ministers who come from other Places,

must be the fame that my Lord is to allow Liberty of Confci

ence untO. *

The Defendant beg’d Leave to anſwer the Attorney as to his

laſt Argument, as to the First of Elizabeth, which is the Aćt

of Uniformity; we acknowledge it was extenſive to the Queen's

Dominions in general, and not limited to England, and Wales

only ; yet I hope to make it appear, this Aćt does no way af

fećt the Plantations, and far lefs affećt Diffenters; therefore is

altogether foreign to our preſent Purpoſe. For, r. That Act

of Parliament was made in the firſt Year of the Reign of Eli

zabeth, and confequently before any Plantation had a Being, or

- C was
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was thought of, and fo could have no Relation to them at all,

they being pure Non-entities at that time, z. All over the

Aćt, and in fundry Places thereof, it is directed to Ministers,

Parſons or Vicars in Cathedrals, Pariſh-Churches, private Chap

pels or Oratories ; and not a Word in the whole Aćt of Dif

fenters or Conventicles. For, 3. At that time, when this Aćt

was made, there were not, ſtrictly and properly ſpeaking, any

Number or Diffenters in England, who held ſeparate Meetings

from the Publick and Eſtabliſhed Worſhip; there were thoſe

in the Church of England, who always, from the beginning of

the Reformation, ſcrupled the Ufe of all the Common-Prayer,

and omitted fome Ceremonies, which was, and is to this Day,

the Grounds of the Separation ; and it was to oblige fuch to

an Uniformity in publick Worſhip. And as foon as the Act

was made, and put in Execution, with all its Penalties, many

were diſcouraged, others cast out of the Church, for Non-con

formity ; and this really made the Separation, and all the Mif

óf the Separation are originally owing to this Aćt; tho

as foon as the Separation was made, they could not touch Dif

fenters by thę. Penalties of this Aćt, therefore were under a

Neceffity of making new Aćts of Parliament in the following

Reigns, for puniſhing ſeparated Diſſenters ; all which were

limited and local in expreſs Words; and never deſigned to pur

fue perſecuted Perſons to an American 4- I am

able to make it appear, if this Aćt of Uniformity were ſtriếtly

put in Execution, the moſt of the Clergy of the Church of

England, would fall under its Laſhes and Penalties; for,none

of them are to ufe any other Rite, Ceremony, or open Prayer,

but what is mentioned and fet forth in the faid Book of Com

mon Prayer, And it is well known, the moſt valuable Men in

that Church ufe another publick Prayer, than is in the Common

Prayer, and all fuch Perfons are fo far Diffenters ; and being in

Çommunion with the Church of England, are only liable to be .

proſecuted upon this Statute. /*

And as to the Queen's Instructions, which Mr. Attorney in

fifts fo much upon, it was, and is obvious to every Man, they

were two distinét Instrućtions; and tho we have them placed fo

near in this Copy, they have no Affinity one to another ; and

it is not fair for Mr. Attorney to take the latter Claufe of one

Instruction, and join it to another, which was before ; this is

a curtailing the Queen's Instructions: Whereas thoſe who com

poſed them, knew better how to join them together, than Mr.

Attorney does. - . . . -

And whereas Mr. Attorney affirms, that giving and takin

Licence was very common and univerſal; I ani well aſſure

there never was, neither is to this Day any fuch Practice in any

· Piantation ofAmerica ; and there were but few Perſons, as yet, in
* * - - - 1ork

*
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ged fo to do ; and if fo, the pigr. ſhould alſo, other wife they

* 2

Tork Government, that had Licences; for befides the two Dutch

* Ministers, who differ upon Long-Iſland, and it is faid Licences

are the Caufe of their Difference, there is but one Engliſh

Non-conformist Minister, in all the Government, who has ta

ken a Licence ; and it is as certain, Mr. Lubois, and fundry

others of the Dutch Churches have no Licence, neither will fub

mit to any fuch as are granted.

Mr. Attorney perceiving how Matters then stood, moves that

the Jury ſhould bring in a ſpecial Verdićt, and the Judges in

clined thereunto; for fays Mr. Attorney, the Matter of Faćt is

plainly confested by the Defendant, as you have heard, and

} are to bring it in ſpecially, for you are not Judges of
W, i i-a-: ' h''

- F. M. May ít pleaſe your Honours, I am a Stranger, who

live four hundred Miles from this Place, and it is known to

the whole Country, what intollerable Trouble I have been put to

already, and we cannot confent to a fpecial Verdićt, for that is

only to encreaſe my Trouble, multiply my Charge, and give

me further Delay : And it is a known Truth in Law, that Stran

gers are to be favoured always with Expedition in Justice, and

does no way approve of Delays; and if this ſhould be allow

ed of, no Man’s Innocence is able to protećt him ; for if I am

clearęd, I ſhould fuffer more in Charges at last, than if I were

really guilty of the Breach of many Penal Laws of England:

And as to the Juries judging of Law, and confeffing the Faćt,

I cannot fee one Point of the Law to be judged; for that the

Penal are local and limited, that is owned on all hands, and

Penal Laws are strictly to be taken and interpreted, and not al

lowed to the Ruin of the Subjećt, to extend, or be interpreted,

beyond the plain and ſtrict Senſe of the Words. It is alſo true,

we have confeffed Preaching a Sermon at the Houſe of Mr.

william Jackſon, with all its true Circumstances; but we have

not owned this to be a Crime, or repugnant to any Law, or in

confistent with any of the Queen’s Inſtrućtions yet producid to

us; neither has Mr. Attorney made any thing of this yet ap

peảr; for all thoſe ancient Statutes of H. the 8th tend only to

throw off the Authority, Supremacy and Juriſdićtion of the

Popes and See of Rome, and inveſt the Kings and Queens of

England with that ufurped Authority of the Popes, and

to bring Eccleſiastical Perfons under the civil Juriſdiction

of England, who in times of Popery were made only ac

countable to the See of . Rome, and that Juriſdiction; there

fore does not touch, neither is any way applicable to this

Cafe.

Mr. Attorney, Thefe Gentlemen acknowledge, and fay, the

Ministers of the Church of England are to take Licences, and ohli

mu?
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must expest more Favour and Liberty than the Ministers of the

Church of England. -

F. M. I must confefs, the Cafe is very different; for it is

the Opinion and Constitution of the Church of England, that

notwithstanding their Ordination, they are not to preach or

officiate as Ministers, until they procure, or have a Licence from

their Biſhop, or Ordinary, which no Diffenting Miniſter is

concerned with ; and they voluntarily and freely bring them

felves under an Oath of Canonical Obedience, to obey their

Ordinary ; and if he require them to take Licences, or any

thing elfe, they must, they are fworn to ſubmit thereunto.

But finally, There is a great deal of Reaſon, why Ministers of

the Church of England ſhould fubmit to Licence, but we are

not ; becauſe it is only bare · Liberty which Diffenters have;

but they have not only Liberty, but a confiderable Maintainance

alfo; without which, I never knew any of them value Liberty

only ; and Diffenters having Liberty.only without any. Maintai

nance from the Government, are not at all under Obligati

ons, neither is it required of them to take Licences of

any- - - * ti i i r : r ' - - -;

After a long Debate ande fair. Pleadings, the Honourable

Roger Mompeffon, Chief Juſtice, applies himſelf to the Jury, to

this effećt: Gentlemen, lou have heard a great deal on both Sides,

and Mr. Attorney fays the Faét is confeffed by the Defendant, and I

would have you bring it in ſpecially, for there are fome Points I

am not now prepared to anſwer ; How far Instructions may go, in

having the Force of a Law, eſpecially when mot publiſhed, or made

known : And there is one Objetion made by Mr. Makemie, and

that is, the Oath of Supremacy of England is aboliſhed ; and

how far it will go in this Matter, I confeſs I am not prepared

to anſwer : If you will take upon you to judge of Law, you

may, or bring in the Fa? /pecially: This is the first Instance I

can learn, has been of a Trial or, Profecution of this Nature in

America. - -

The Jury defired the Aćt of Aſſembly of New-York might be

delivered to them ; and the Defendant deſired the Jury might

have the Queen's Instrućtions alſo, which Mr. Attorney oppo
fed and denied. - -

There is a Constable fworn to attend the Jury, who with

draws, and in a very ſhort time returned again.

The Jury is called, and finds the Defendant Not Guilty.

The Court begun to enquire Reaſons for the Jury’s Verdićt,

butthe Chief Justice told the Jury, they might give Reaſons if

they would, and they might choofe whether they would or not

give any Reaſons for their Verdićt. The Foreman told the

Court, the Defendant had not tranſgreffed any Law: Another

Perſon of the Jury told the Court, they believed in their Con

fciences,**
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fciences, they had done the Defendant Justice, and fo the Ver.
dićt was confirmed.

Mr. Reigniere, Attorney for the Defendant, moved, that the

Defendant might be diſcharged; which was by the Chief Ju

ítice referred till the morrow Morning.

Saturday, June 7th.

Ordered that the Defendant be diſcharg'd, paying Fees, and

that his Recognizance be likewife diſcharged.

A True C O P Y.

George Clarke,

The Defendant told the Court, it was an hard Cafe, that

an innocent Perſon, and one found fo upon Trial, and by Law,

and fuffering fo much already, and not only innocently, but for

doing of good, fhould pay fo fevere Fees at laft.

At length the Defendant was willing to pay all juſt and

legal Fees to the Court, and Officers thereof, who aćted indif

ferently in their feveral Offices, as to this Matter ; but it was

unreafonable, he ſhould pay his Proſecutors whatſoever they

were pleaſed to demand; this was nothing lefs, than hiring

our Enemies to ruin us ; but it being the Praćtice, as they af

firmed, no Arguments would be received.

The Defendant further told the Court, if he must pay Fees,

as he was a Stranger, prayed he might not be left to the Arbi

trary Demands of Officers ; but that the Bill of Coſt might be

produced, and examined in open Court, and taxed by the

Judges. But the Chief Justice declining it, as a Thing he did

not concern himſelf with; it was referred to Robert Millward,

Efq; one of the Aſſistant Judges, who was to tax the Bill, af

ter Notice given to the Defendant or his Attorney, of the

Time and Place to make their Objećtions; But the Bill was

taxed by thefaid Judge, without any fuch Noțice given ; and in

stead of moderating any Articles, added two new ones. And

their full Account was paid, and a Copy of the faid Account de

nied the Defendant, and a Receipt upon Payment of Money

refuſed, tho paid in Prefence of two Witneſſes, .

P 3 A
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A P o s T s c R I P T. ,

S there are Preliminaries to the Trial publiſhed, to ob

viate thoſe Mif-repreſentations which have been industri

ouſly improved, both at New-york, and elſewhere, to vindicate

this new and unuſual Proſecution ; fo it is judged as neceffary,

to add, by way of Poſifeript or Concluſion, for the Information of

America, Copies of theſe following Particulars. 1. The A+ of

Affembly of New-York, for feitling a Ministry, and raifing a

Maintainance for them, only in fome particular Places of that Go

vernment. 2. A Copy of that Act of Parliament of England, for

puniſhing Governours of Plantations in England, for Crimes cont

mitttd by them in the Plantations. 3. A Copy of fuch Licences as

are granted by Lord Cornbury, to fome Ministers. 4: An Ac

count of the Exorbitant Charge of the Confinement and Profecuti

on, for preaching two Sermons in New-York Government. 5. A

Copy of Mr. Makemie’s Certificate from a Court of Virginia. To

which I ſhall add fome illustrating Animadverſions, and ſo con

clude this Narrative.

1. An Aćt paſſed in a General Aſſembly, made Sepr. 12.

1693. , ! -

f. - -

An Ast for settling a Ministry, and raiſing a Maintainance for

them in the City of New-York, County of Richmond, West

chester, and Queens-County. i. -

VV Prophaneneſs and Licentioufnefs have of late over

fhread this Province, for rant of a fettled Ministry through

out the fame : To the end the fame may be removed, and the

Ordinances of God duly administred ; Be it enated iy the Go

vernour, and Countil, and Repreſentatives convened in General

A||embly, and by the Authority of the fame, That in each of the

reſpećtive Cities and Counties hereafter mentioned and ex

preſſed, there ſhall be called, indu&ted and establiſhed, a good
fufficient Proteſtant Minister, to officiate and have care of

Souls, within one Year next after the Publication hereof: That

is to Jay, in the City of New-York One, in the County of Rich

rond One, in the County of Westchester Two, in Queens-County

Two, One at Jamaica, and the adjacent Towns and Farms :

The other to have the Care of Hempstead, and the next adjacent
Towns and Farms. - *

And
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And for their reſpective Eneouragement; Be it further enastet

by the Authority aforefaid, That there ſhall be annually, and once

every Year, collected and paid for the Maintainance of each of

their reſpective Ministers, the reſpective Sums hereafter-men

tioned : That is to fay, for the City and County of New-York,

one hundred Pounds; for the two Precinéts of ir bne

hundred Pounds, to each fifty, to be paid in Country Produce ar

Money Price; for the County of Richmond,forty Pounds in Country

Produce at Money Price ; and for the two Precincts of Queens

County,one hundred and twenty Pounds, to each fixty,in Countr

Produce at Money Price. And for the more orderly raifing the

refpective Maintainances for the Ministers aforefaid ; Be it fur

ther enasted by the Authority aforefaid, That the reſpective Juſti

ces of every City and County aforefaid, or any two of theni,

fhall every Year iſſue out their Warrants to the Conſtable, to

fummon the Freeholders of every City, County and Precinct

aforefaid, together, on the fecond Tueſday in january, for the

chufing of ten Vestry Men, and two Church-Wardens ; and the

faid Juſtices and Vestry-Men, or major Part of them, are here

by impowred within ten Days after the faid Day, or any Day

after as to them ſhall feem convenient, to lay a reaſonable Tax

on the faid reſpective Cities, Counties, , or Precinét, for

the Maintainance of the Minister and Poor of the reſpectivé

places ; and if they ſhall neglect to iffue their Warrants, fo as

the Election be not made that Day, they ſhall reſpećtively for

feit five Pbunds, current Money of this Province. And in cafe

the faid Freeholders duly fummoned as aforefaid, ſhall not ap:

pear, or appearing, do not chuſe the faid ten Vestry-Men an

two Church-Wardens, that then in their Default the faid Ju

ítices ſhall within ten Days after the fecond Tueſday, or in any

Day after as ſhall feem to them convenient, lay the faid reaſo

nable Tax on the faid reſpective Places, forthe reſpective Main:

tainances aforefaid ; and if the faid Juſtices and Vestry-Men ſhall

neglećt their Duty herein, théy ſhall reſpećțively forfeit Five

Pounds, current Money aforefaid, :

And be it further enated by the Authority aforefaid, That fuch

of the Justices and Veſtry-Men that ſhall not be preſent at the

time appointed to make the faid Tax, and thereof be con

vićted by a Certificate under the hands of fuch as do ap

pear, and have no fufficient Excuſe for the fame, ſhall reſpective:

Îy forfeit Five Pounds current Money aforefaid ; and a Roll of

Tax fo made ſhall be delivered unto the hands of the re- ,

fpećtive Constables of the faid Cities, Counties, Pariſhes, Pre

cinéts, with a Warrant figned by any two Justices of the Peace,

impowering him or them to levy the faid Tax, and upon re
finfal to distrain and fell hư nııhlick Ourcrv and nav the fame
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twelve Pence per Pound for levying thereof; and if any Perfon

fhall refuſe to pay that is fo affeffed, and the faid Constable

ítrain for the fame, all his Charges ſhall be paid him, with

fuch further Allowance for his Pains, as the faid Justices, or

any of them ſhall judge reafonable. Or if the faid Justice or

Justices ſhall neglect to iſſue the faid Warrant, he or they

reſpectively ſhall forfeit five Pounds, current Money aforefaid.

And if the faid Conſtable, or any of them fail of their Du

ty herein, they ſhall reſpećtively forfeit five Pounds, current Mo

ney aforefaid, and the Church-Wardens fo chofen, ſhall under

take the faid Office, and receive and keep a good account of

the Money or Goods levied by virtue of this Act ; and the

fame iffue by order from the faid Justices and Vestry-Men of

the reſpective Cities, Counties, Precincts and Pariſhes aforefaid,

for the Purpoſes and Intents aforefaid, and not otherwife. And

, the Church-Wardens ſhall, as often as thereunto required,

ield an Account unto the Justices and Vestry-Men, of all their

eceipts and Disburſements ; and in cafe the Church-Wardens,

or any of them, ſhall neglećt their Duty herein, they ſhall re

fpectively forfeit five Pomnds current Money aforefaid, for eve

ry Refuſal.

And be it further Enated by the Authority aforefaid, That the

faid Church-Wardens in their reſpećtive Precincts aforefaid, ſhall

by Warrant as aforefaid, pay unto the reſpećtive Ministers, the

Maintainance aforefaid, _by_four equal and quarterly Payments,

under the Penalty of five Ibund, current Money aforefaid, for

each Neglećt, Refuſal or Default ; the one half of all fuch For.

feitures ſhall be diſpoſed of to the uſe of the Poor in each re

fpe&tive Precinét, where the fame doth arife; and the other

half to him or them that ſhall proſecute the fame.

Always provided, and be it further enaếted by the Authority afore

{ That all and every the reſpećtive Ministers that íhall be

ettled in the reſpective Cities, Counties and Precinéts above

faid, ſhall be called to officiate in their reſpective Precinas

aforefaid, by the reſpective Vestry-Men and Church-Wardens

aforefaid: And always provided, that all former Agreements

made with Ministers throughout this Province ſhall continue

and remain in their full Force and Virtue : , Any thing con,

tained herein to the contrary in any wife notwithstanding.

i ',
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An Aét to puniſh Governours of Plantations in this

Kingdom, for Crimes by them committed in the Plan

tations. -

VV a due Puniſhment is not provided for feveral Crimes and

Offences committed out of this his Majesty’s Realm of Eng

land ; whereof divers Governours, Lieutenant-Ġovernours, Deputy

Governours or Commanders in Chief of Plantations and Colonies,

within his Majesty’s Dominions beyond the Seas, bave taken Advan

tage, and have not been deterred from oppreſing his Majesty’s Sub

jeëis within their reſpective Governments and Command, nor from

committing feveral other great Crimes and Offences ; not deeming

them/elves puniſhable for the fame bere, nor accountable for fuch

their Crimes and Offences, to any Perfons within their reſpeãive

Governments and Commands. For Remedy whereof, -

Be it emasted by the King's Moff Excellent Majesty, That if any

Governour, Lieutenant-Governour, Deputy-Governours or

Comunanders, ſhall after the first Day of August, one thouſand fe

ven hundred, be guilty of oppreſſing any of his Majesty’s Subjects

beyond the Seas, within their reſpective Governments or Com

mands ; or ſhall be guilty of any other Crime or Offence, con

trary to the Laws of this Realm, or in Force within their re

fpećtive Governments or Commands; fuch Oppreſſions, Crimes

and Offence ſhall be enquired of, heard and determined in his

Majeſty’s Court of King’s Bench here in England; or before

fuch Commiſſioners, and in fuch County of this Realm, as

fhall be affigned by his Majesty's Commiſſion, and by good and

lawful Men of the fame County; and that fuch Punifhment

ſhall be inflicted on fuch Offender, as are uſually inflicted for

Ostences of like Nature committed here in England. '

A Copy of a Minister's Licence granted by Lord Cornbury,

By his Excellency Edward Viſcount Cornbury, Captain-Ge

neral, Sc.

To Greeting.

L Tia Hevelo r ;---r- --- 2 -- "- a . . . . a M r al
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and Seal, at For4: in New-York, this day of

in the ear of her Majesty's Reign. Annoq; Dom.

C O R N B U R 1.

A Copy of a Certificate from the Court of Accomack County

in Virgínia, read by Lord Cornbury, before the Commit

ment of Francis Makemie, for preaching a Sermon at Mark.

Accomack- Hefe may Certify to all, to whom thefe Prefents

County ff. may concern, that Mr. Francis Makemie, a

Diffenter and Preacher, in the aforefaid County of

Accomack, bath at a Court held in the aforefaid

County, October the 5th, 1699. performed and an

fwered, by taking the Oaths, &c. enjoined in a cer

tain Ast of Parliament, made the 24th Day of May,

Anno Dom. 1689. In the first rear of the Reign o

King William and Queen Mlary, Entituled, "An A

for exempting their Majesty's Protestant Subjećts,

diffenting from the Church of England, from the

- - Penalties of fundry Laws. And by his application

* . . to the Court, by Petition, obtained Order in October

- Court last, that his own Houſe at Accomack-Town,

and his Dwelling-Houſe at Pocamock, ſhould be Re

gistred and Recorded to be the first Places of his con

Jstant and ordinary Preaching : Which is attested this

1oth Day of October, Anno Dom. 1699.

* - - - |- 4 - -

Per me -

JoHN w ASH Bou RN, Ger.Car Com. Accomack.

*,

*
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An Account of the Charges of the Impriſonment of Francis

Makemie, and John Hampton ; and profecution of the for

mer, for preaching a Sermon at New-York City.

Item. l.

O Tho. Cardale, Sheriff of Queen’s County,

on Long-Iſland, for apprehending { o4

bringing us before Ld Cornbury at Fort-Anne,

To Charges at Jamaica, whether we were carri

ed out of the way.

To Expences at White-Hall Tavern, while at-{
QQ

OO

tending Lord Cornbury's Leifure, befides what

fundry Friends fpent.

To Ebenezer Wilſon, High Sheriff, for Commit
ment to his Houfe. - O4

To extraordinary Expences, during the time
of our Imprifoment. o6

To Mr. 3a. Reigniere for a retaining Fee. O I

To a Fee at another time. O3

To Eben, Wilſon, Sheriff of Jork, forasam-3
dation. 13

To Ditto for Return and Habeas Corpus. 94

To the Chief Justice when we gave Recogni
Za IICĉe OI

To Ditto after the first Term. OO

To Mr. William Nicoll for pleading. O2,

To Ditto still due, but now ordered him. OI

To my Charges in returning with my Man from

Virginia, both by Land and Water, to { I 2

the Trial at New-Tork.

To the Sheriff for a Copy of the Pannil. QO

To Mr. Attorney for the Queen, tho cleared. I2,

To Mr. Secretary for Fees. Oý

To the High Sheriff for Fees after Trial. OT

To the Judge. OT

To Judge Willward for taxing the Bill of Cost, "$
think OO

To the Cryer and Under-Sheriff. - . OO

T? Mr. Reigniere for his pains in Writing and? o.

$•

OI

12.

O2,

O I

OO

I3

o6

O5

OI

- I6

18

T2,

IO

o6

O5

I2,

12

IQ

OO.

12,

IO

OO

d.

OO

OO

O3

OO

o6

o6

o6

oo

Oo
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this Postſcript there is, first, The only establiſhing A&t of

New York which the Clergy of the Church of England has

laid hold upon, and thereby would deceive the World, in im

pofing upon, not only the American but European World, that

they are eſtabliſhed in New-York-Government, as in England 3

but alſo influence that noble Corporation or Society for propa

gating the Goſpel, or the Patrons of most of them, to break

the Fifth Commandment, in Stubbs his Scheme : And tho the

foregoing Trial has opened the Eyes, and undeceived most, if

not all at New-York, in this matter ; for which they may thank

a Prifon. So this is to enlighten, not only thoſe abroad in the

World, but alſo influence and direćt the Aſſemblies of New

Tork for the future, in not giving a handle to any, to pervert

rheir Laws, contrary to the Intention of the Legiſlators, or

confirming by ſubſequent Acts, in their unjust Poffeſſions ; all

which they may perceive from the following Particulars.

1. This Law is not general for the whole Government, but for

four Counties of a Colony, where there are nine Counties ; fo

that the largest Share is yet withoi'r the Benefits of this Aét.

2. It was made upon the motion : nd application of fundry Dif

fenters, on Long-Iſland, yet alive, who expected another Bene

fit by it, than they have fince met with. 3. It was made by an

Affembly generally Diffenters, and are fo to this day ; and let

fuch as are alive declare their Deſign in this Law. . 4. There

is not any mention of fo much as the Name of the Church

of England, or the Mode or Manner of the Church of

England-Worſhip, Government or Ceremonies in the Law,

without which, I cannot imagine they can have any Establiſh

ment. - 5. Every ſufficient Protestant Minister, duly cal

led according to Directions of the faid Law, has a Right

hereunto, and none elſe ; and that Diffenters for whom this

Law was originally defigned, are deemed and called Ministers,

and Men in Holy Orders, is plain from the expreſs Words of

the A&t of Toleration.. 6. None have a Right unto, or ſhould

have'any benefit by this A&t, but he that is called and chofen

. by twelve Men, chofen by the free Votes of the People of

the County, which Mr. Urquart of Jamaica never had by

ány Vóte of the Majority ; therefore has as great a Right

to thę Salary there, as he has to the Meeting-Houfe, with

the Houſe he lives upon, of which the Proprietors

have been outed with Violence, without all legal Proceſs or

Ejećtment ; and being of 15oo l. Value. It is matter of fa

tisfaćtion, that this Praćtice is fingular, and not yet made a

Preſident of, tho New-Town is threatned by the fame Parfon.

7. It is obſervable,at the time tiiis Law was made,there was not

á Church of England-Clergymanin all that Country,and for fome

; : : ' ' țimę

--=---***
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time after. 8. As no Perfon had a Right by this Law, but fuch

legally called and chofen ; fo confequently in was no Crime for

the Vestry to refuſe levyingor paying Money to fuch as had no

Right. 9. By Engliſh Law, and Praćtice, no Vestry-men were

to be fined as culpable, until legally convićted of the Crime,

or matter of Faćt. 1o. By the laſt Claufe of this Law, alI

former, Agreements made between Ministers and People, were

confirmed and ratified; and all fuch were then, and are to this

Day, Dutch, French, and Britiſh Diffenters. So much cencer

ning New-Jork Act of Aſſembly. . . . . . . . - -

Äs to the Engliſh Act of Parliament, i ſhall fay nothing,

leave that to the Queen’s-Bench, and the Learned Judges

there. . ,, - . . . - - - -

. The next Copy is a New-Mork Licence, not fo common and

general to Diffenters, as Mr. Attorney afferted at the Trial ;

for if they were aiï called in, they would make but a fmal

Number, and any may have them for half the Money they coſt;

and with fome not fo eaſily fwallowed down, as Conformity,

for which we diffent : And for theſe Reaſons. 1. If we are

not Ministers before, this Licence can never make us fo. 2. No

fuch Inſtrućtions from the Queen was produced at the Trial, as

laid , Distenters under any Obligations of taking Licences.

3. By this Licence they are only tolerated to exercife their Re-,

ligion in one Congregation, and allows not a Liberty to preach

to any People in the whole Government, who ſball defire it,

which no Minister in his right Wit, for the Future, will fub--

mit to. - 4. It is a most precarious Liberty, which is granted,

not Quamdiu bene fe gefferit, but during Pleaſure ; which is in-,

confifient with that Commiſſionand Authority, which Ministers
of the Gofrel, called of God, derive from the Lord Jeſus

Christ, the Head and King of his Militant Churches: Therefore

it is from a Principle of Conſcience, and not from any Con

tempt of Government, or Dif-refpećt to the Perfons of any in

Authority, that they cannot, they dare not fubmit to fuch a

Licence, fo inoonfistent with the Toleration, and that Liberty

of Confcience allowed in Britain, and practifed in all the Queen's

Dominions, befides New-York, and commanded to be allowed

by the Queen’s Instrućtions.

The next Thing to be be taken Notice of in this Postfcript,

is a Copy of Mr. Makemie’s Certificate from a Court of Record
in the Dominion of Vivoimia which was nrndneed to and read
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fequently this Certificate, had come in play at the Trial, he was

armed with an Exemplification from the Government, ſigned

by the Preſident, and the Seal of the Colony annex’d, to prove

the Truth and Validity of this Certificate, and vindicate it

fromForgery.

• The laſt Thing is an Account of the Expences, of not only

a Perfon who is innocent, but for doing good, as was determin

ed by the Trial ; and in complying with the most folemn Obli

gations of Duty, both to God, and the Souls of Men. To

which, befides Lofs of Time, and Abfence from his Family

and Concerns, he might have justly charged twelve Pounds mere

Money, by being neceffiated to make his Eſcape, both by Land

and Water to New-England, from Officers with new Precepts,

whereby a whole Sabbath was prophaned, in feeking to appre

hend him ; for which fome must be accountable. 7 " '

Bur it is plain and undeniable, that the Proſecution of the

moſt innocent Perfon in the World at New-York is more expen

five, than if Mr. Makemie had been guilty of all the Penal

Laws mustered up, in the Indićtment againſt one Sermon, if

profecuted in England, even while Penal Laws were in force,

and executed there. - -

And a fair and legal Deciſion cannot put an end to a Con

troverfy, where the fame Faét is niade criminal, and a new

Proceſs violently defigned, and vigorouſly aimed at, by fuch

as nothing but the Interpofition of the Authority of England
will put a Stop to. : , e * . . . . /

· And what legal Authority Mr. Attorney, and a perpetual

Sheriff have for their demanded Fees, I leave to the regulated

Table of Fees of New-York to determine; not to be paralell’d

by any Colony in Her Majelly's Dominions.

In regard that all Opportunities have been denied to the abovefaid

* Mr. Makemie for bis own Vindication, 'twas thought proper ·

bere to fubjoin a Copy of bis Letter to the Lord Cornbury, of

which no Regard was had, nor Anfvergiven,

, ' . Boston, July 28th. 1797.

May ft pleafe Tour Lordſhip,

\ T Most humbly beg Leave to repreſent to Your Excellency my

just Astoniſhment at the Information received from fundry

Hands, ſince my Arrival in theſe Colonies, that after fo long

and fo expenfive a Confinement, fo deliberate and fair a Trial,

before Judges of Your Lordſhip's Appointment, and by a Jury

chofen by Your own Sheriff, ön purpoſe to try that Mae';

*
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I have been legally cleared, and found guilty of no Crime for

preaching a Sermon at New-Jork, tho my Innocence protected

me not from unfpeakable and intollerable Expence. , , ,

I am informed, May it pleaſe Tour Excellency, there are Or

ders and Direćtions given to fundry Officers in the 3erfes, for

apprehending me, and a Deſign of giving me freſh Trouble at

New-York. * " . , ,

. If I were aflured of the true Cauſe of Yoür Lordſhip’s re

peated Reſentments againít me, I doubt not but my Innocence

would not only effectually justifie me, but remove thoſe Im

reſſions impoſed on Your Lordſhip by fome Perſons about

OU. '

And as to my Preaching, being found at the Trial against

no Law, nor any ways inconfistent with Her Majesty's Instrutti

ons produced there; and confidering the folemn Obligations I

am under, both to God, and the Souls of Men, to embrace all

Opportunities for exercifing thoſe Ministerial Gifts vouchfafed

from Heaven ; to whom I do appeal, I have no other end, be

fides the Glory of God, and the Eternal Good of precious Souls:

I muſt affure my felf Your Lordſhip infists not on this now as

a Crime, eſpecially in New-York Government, where all Prote

ítants are upon an equal Level of Liberty, and no legal Esta º

any particular Perfwafion.

I hear I am charged with the ferfey Paper, call’d, Forget and

Forgive; tho the proving a Negative in my juſt Vindication be

an hard Task, and not an ufual Undertaking ; yet doubt not

but the Thing it felf, the Matter it côntains being foreign to

me, and no way concerning me; the time of its Publication,

being fofoon ſpread abroad after my Arrival; I am well af

fured, none dare legally accuſe me, while the Authors fmile

at Your Lordſhip's Mistake and Impoſition, whoſe Informers

deſerve to be ſtigmatized with the fevereſt Marks of Your

Lordſhip's Difpleaſure ; and the Authors will find a Time to

confront my fworn Accufers of Perjury ; and befides that, I

never faw it till about the last of February : We have fuffered

greatly in our Reputations, and particularly by being branded

with the Charaćter of Jefuits ; tho my univerſal known Re

putation in Europe and America, makes me eafie under fuch in

viduous Imputations: I have been repreſented to Your Lord

fhip, as being factious in the Government, both of Virgi:
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I beg Leave to repreſent to Your Lordſhip my just Concern'at

the fundry Precepts for apprehending me, both in Mörk and 3Fer

fes, as one of the greatest Criminals; whereby I am prevented

in performing my Ministerial Duties to many in Your Lord

fhip's Government of my own Perfwafion, who defire it.

fhall patiently expect Your Lordſhip's Commands and Directions,

in giving me an Opportunity for vindicating of my felf in

what is charged againſt me, and being always ready to comply

with any Qualificationenjoined and required by Law. *

- - -
-

: I beg Leave of rour Lordſhip to ſubferibe ny felf, , ,
- * a

- * rour Excellency's most Humble.
- - .: , :... : * , , - - 4 -

i eſ.: , -- And most Obedient Servant, ' ' '

i * * * · · · · - o : ' | - - - * -

-- - - , ' ’ 1 : - , |- - - -

-- . - . . . . . FRANCIS MAKEMIE.

: , . . . . . . . '
-
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