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Introduction
THE STORY IS OFTEN TOLD of how racist  Southern legislatures bui l t  democracies that excluded Black people and other people of color and women. [ i ]  What is  less well known is  that this history of
exclusion also took root in the North, [ i i ]  including very deeply in New Jersey.  Indeed,  New Jersey was the first  Northern state to restr ict  the vote to white men. [ i i i ]  I t  opposed the Emancipat ion
Proclamation[ iv]  and was the last  Northern state to abol ish slavery. [v]  And fol lowing the Civi l War,  New Jersey refused to rat i fy the Reconstruct ion Amendments. [v i ]  

I t  was against  this histor ical backdrop that New Jersey further restr icted access to the ballot  box by denying the vote to people with cr iminal convict ions.  New Jersey first  prohibited people with
cr iminal convict ions from vot ing when i t  rat ified a new state Const i tut ion in 1844, [v i i ]  the same year i t  const i tut ional ized i ts  restr ict ion of the r ight to vote to white men. [v i i i ]

Today,  nearly 175 years later,  though legal slavery has been abol ished and New Jersey no longer expl ic i t ly prohibits Black people from vot ing,  New Jersey cont inues to deny vot ing r ights to people with
cr iminal convict ions.  

New Jersey's law disqual ifies people from vot ing when they are in pr ison,  and when they are on parole or probat ion for a felony. [ ix ]  Under the law, over 94,300 people[x]  are denied access to the
fundamental r ight that is  the cornerstone of our democracy and “preservat ive of al l r ights .” [x i ]  

New Jersey denies the r ight to vote to more people than the total populat ion of New Jersey’s capital c i ty,  Trenton.  I t  denies the r ight to vote to more people than l ive in Camden, Hoboken,  Montclair,
and more than 150 other municipal i t ies in New Jersey. [x i i ]   

Over three-quarters --  almost 73,000 – of those denied the r ight to vote are l iv ing in the community on parole or probat ion. [x i i i ]  No other state in the Northeast denies vot ing r ights to as many people
l iv ing in the community as does New Jersey. [x iv]

Today,  consistent with the racist  era in which i t  was conceived,  New Jersey’s law has a devastat ing impact on Black pol i t ical power.

Although Black people comprise just  15 percent of New Jersey's overal l populat ion,  they represent,  incredibly,  about half of those who have lost  their vot ing r ights as a result  of a cr iminal convict ion.

Overal l ,  5 .28 percent of New Jersey’s Black vot ing age populat ion is  without a voice in the pol i t ical process.  And the rate for Black men is  considerably higher.  [xvi i i ]  

The percentage of the Black vot ing age populat ion prohibited from vot ing in New Jersey is  more than twice that of both New York,  Pennsylvania,  Rhode Island,  and Massachusetts .  And the total
number of Black people disfranchised in New Jersey is  higher than the number in New York,  despite the fact that New York’s Black vot ing age populat ion dwarfs that of New Jersey:  over 2 .2 mil l ion
compared to 899,227. [xx]

Indeed,  owing to populat ion increases,  more Black people in New Jersey are disqual ified from vot ing today than were prohibited from vot ing pr ior to the passage of the Fifteenth Amendment in 1870.
[xxi ]

Because the New Jersey cr iminal just ice system is infected with pervasive racial discr iminat ion,  the state’s law imports that inequal i ty into the pol i t ical process,  accomplishing what now-prohibited poll
taxes,  grandfather clauses,  and l i teracy tests expl ic i t ly sought to do – exclude Black people from vot ing. [xxi i ]
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Importing Racism into the Electorate
The Fifteenth Amendment to the United States Const i tut ion prohibits the denial of the r ight to vote “on account of race,  color,  or previous condit ion of servitude.” But New Jersey’s law that denies the
r ight to vote to people with cr iminal convict ions undermines the Fifteenth Amendment’s prohibit ion on expl ic i t  racial discr iminat ion by l inking the r ight to vote to a racial ly discr iminatory cr iminal
just ice system.

New Jersey leads the nat ion in having the highest racial dispar i t ies in having the highest Black/white incarcerat ion rates for both adults and youth,  making the laws racial ly discr iminatory impact
part icularly acute. [xxi i i ]

With respect to adults ,  New Jersey has a Black/white incarcerat ion rat io of 12 :1 .  In other words,  a Black adult  is  12 t imes more l ikely than a white adult  to be incarcerated in New Jersey.  This is  more
than double the nat ional rat io of 5 :1 . [xxv]  A s ignificant proport ion of these dispar i t ies cannot be explained by differing rates of offending.

New Jersey also leads the nat ion in racial dispar i t ies in youth incarcerat ion,  where the gap is  even more staggering:  a Black youth is  30 t imes more l ikely to be detained or committed to a youth faci l i ty
than their white counterpart . [xxvi i ]  These dispar i t ies persist  even though Black and white youth commit most offenses at  about the same rate. [xxvi i i ]

These dispar i t ies are in s ignificant part  a reflection of racial ly discr iminatory pol icy decis ions at  every stage of the cr iminal just ice system.[xxix]

 As one federal appeals court  declared:

[ x x i v ]
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“Before one who commits a cr iminal act becomes a felon. . .numerous other decis ions must be made by State actors .  Pol ice departments decide where to spend resources,  officers decide which
individuals to search and arrest ,  prosecutors decide which individuals to charge ( including whether to charge a felony or a misdemeanor) ,  detain,  and prosecute.  I f those decis ion points are infected
with racial bias,  result ing in some people becoming felons not just  because they have committed a cr ime, but because of their race,  then that felon status cannot…disqual i fy felons from vot ing." [xxx]

The exclusion of a s izeable port ion of the Black populat ion from New Jersey’s electorate is  a direct result  of i ts  decis ion to l ink vot ing r ights with the cr iminal just ice system.[xxxi ]

Impact on New Jersey Communities
The impact of New Jersey’s law that denies vot ing r ights based on a cr iminal convict ion is  felt  most directly by the very communit ies of color in New Jersey that need greater—not less—access to the
ballot  box.  

Essex and Camden Counties bear a disproport ionate and substant ial share of lost  votes,  together accounting for almost a quarter of those removed from the rol ls  because of a cr iminal convict ion
despite being home to less than 15 percent of the state’s total populat ion.

In fact ,  just  five counties—Essex,  Camden, Hudson,  Monmouth,  and Ocean—are home to almost half of those removed from the rol ls .  Those same five counties are home to 46 percent of the state’s
Black populat ion.

New Jersey’s law disproport ionately harms these communit ies by s i lencing valuable voices from the pol i t ical process and by reducing the vot ing strength of the community as a whole.

[ x x x i i ]
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New Jersey’s Foundation of Democratic Exclusion
The impact of New Jersey’s current law, part icularly on people of color,  cannot be properly understood outside of the racist  history from which i t  grew.

By the 1830s,  New Jersey was home to more enslaved Afr icans than al l of New England combined.  Though i t  formally banned the importat ion of enslaved Afr icans in 1786,  the state maintained
slavery in some form unt i l at  least March 27,  1865,  two weeks before the Confederacy surrendered. [xxxvi i ]  

While slavery was common, free Black people in New Jersey were in i t ial ly permitted to vote.  Under the state’s first  written Const i tut ion of 1776,  al l “ inhabitants…of ful l age” could vote as long as they
met the property and residency qual ificat ions.  

That changed in 1807 when the state passed a law l imit ing the franchise to white male cit izens over 21 years of age. [xxxix]  New Jersey was the first  state in the Northeast to l imit  the franchise to white
residents .  At  the t ime,  only seven other states expl ic i t ly prohibited Black people from vot ing:  Virginia,  Georgia,  South Carol ina,  Delaware,  Kentucky,  Maryland,  and Ohio.

With l i t t le debate,  New Jersey wrote i ts  restr ict ions on Black suffrage into i ts  1844 Const i tut ion,  crystal iz ing racial exclusion in i ts  foundational governing document.  New Jersey did not ult imately
extend the r ight to vote to Black people unt i l the Fifteenth Amendment was enacted in 1870.  Even then,  the state legislature refused to rat i fy the amendment.  I ronical ly,  and despite New Jersey’s
ret icence,  the first  Black person to vote after the Fifteenth Amendment became the law of the land was Thomas Mundy Peterson in Perth Amboy,  New Jersey. [xl i i i ]
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Jim Crow By Another Name:
Denying the Vote to People with a Criminal Conviction and the Rise of Mass

Incarceration
Laws that disfranchise people because of a cr iminal convict ion have histor ical ly been used to prevent newly-freed Black people from vot ing. [xl iv ]  Following the Civi l War,  many states specifically
crafted their disfranchisement laws to str ip away vot ing r ights for offenses they bel ieved were disproport ionately committed by Black people. [xlv]  For instance,  in Mississippi ,  a person would lose their
vot ing r ights for committ ing theft ,  but not for murder.  Under this rat ionale,  a person would lose the r ight to vote for steal ing a chicken,  but not for k i l l ing the chicken’s owner. [xlv i ]

New Jersey enacted i ts  first  broad ban on vot ing by people with cr iminal convict ions as part  of i ts  1844 Const i tut ion, [xlv i i ]  at  a t ime when slavery was st i l l legal in the state and free Black people had
been denied the r ight to vote by statute for almost 40 years .  The 1844 Const i tut ion banned anyone from vot ing who had been convicted of a cr ime that would disqual i fy them from serving as a witness
in court . [x lv i i i ]  I ts  purpose was to “maintain the purity” of the state’s elect ions. [xl ix ]

Under the 1844 law, any person convicted of “blasphemy, treason,  murder,  piracy,  arson,  rape,  sodomy, or the infamous cr ime against  nature,  committed with mankind or with beasts,  polygamy, robbery,
conspiracy,  forgery,  or larceny above the value of s ix  dollars” would be denied the r ight to vote.  The loss of vot ing r ights in New Jersey was t ied to this l ist  of cr imes unt i l 1970 when a federal court
ruled that the l ist  was “total ly i rrat ional .” [ l i ]

New Jersey responded to the court ’s  rul ing in 1971 by broadening  i ts  disfranchisement statute so that i t  appl ied to  anyone  serving a sentence for any  indictable cr ime, just  as the country began to
embrace a devastat ing pract ice of mass incarcerat ion in the era of the War on Drugs.

Incarcerat ion in New Jersey skyrocketed:  between 1950 and 1986,  the number of people admitted to state and federal pr isons in New Jersey each year increased over three-and-a-half fold. [ l i i i ]  Between
1980 and i ts  peak in 1999,  New Jersey’s pr ison populat ion increased over 460 percent .

The r ise of mass incarcerat ion did not impact Black and white people equally.  New Jersey’s Black populat ion had grown dramatical ly throughout the twentieth century[ lv]  and was becoming
increasingly concentrated in urban areas. [ lv i ]  Beginning in the 1960s,  as urban rebell ions erupted in cit ies across the country,  law enforcement agencies intent ionally focused their efforts in these urban,
predominantly Black areas. [ lv i i ]  And the War on Drugs,  which was launched in the 1970s and gathered steam in the 1980s,  introduced mandatory minimum sentences that required much more severe
sentences for possession of crack cocaine,  more common in low-income urban areas,  than powder cocaine. [ lv i i i ]

These racial ly discr iminatory pol icy decis ions ensured that Black communit ies would be disproport ionately targeted by the new mass incarcerat ion regime.  In New Jersey,  the number of Black people
enter ing pr isons each year increased over 420 percent between 1950 and 1986,  compared to an increase of 127 percent in the number of white people.  

New Jersey’s decis ion to maintain i ts  disfranchisement law in the face of decades of racial ly discr iminatory cr iminal just ice pol ic ies has led to a dramatic increase in the number of Black people who
have lost  their vot ing r ights and a corresponding reduct ion in the pol i t ical power of Black communit ies . [ lx ]

[ l ]
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Realizing the Promise of the Fifteenth Amendment
Dr. Mart in Luther King,  Jr.  famously remarked that “vot ing is  the foundation stone for pol i t ical act ion.” [ lx i ]  Our votes not only affirm the legit imacy of our democracy,  but are also the source of the power
by which elected officials are held accountable. [ lx i i ]  Our collect ive task in the twenty-first  century is  to reduce barr iers to vot ing and to encourage more people to part ic ipate in the pol i t ical process.

Rather than strengthen our democracy,  however,  New Jersey’s decis ion to deny the r ight to vote to people with cr iminal convict ions deprives i ts  most vulnerable communit ies of valuable voices needed
to affect systemic change.  Decis ions are rout inely made on important local issues such as school pol icy,  taxes,  employment,  housing,  healthcare,  and pol ic ing by elected officials who are unaccountable
to a wide swath of those l iv ing in their distr icts on parole or probat ion or who are incarcerated.

New Jersey can no longer condit ion the most fundamental democrat ic r ight on involvement in the cr iminal just ice system, an inst i tut ion infected with racism.[ lx i i i ]  The real izat ion of the Fifteenth
Amendment,  and the integrity and legit imacy of our democracy,  demand that New Jersey end i ts  pract ice of denying the r ight to vote to people with cr iminal convict ions.   

To create a fa ir,  open,  inclusive,  and true democracy,  the Inst i tute recommends the fol lowing:

1 .  Restore Voting Rights to People with Criminal Convictions
New Jersey must put an end to the pract ice of denying vot ing r ights to people with cr iminal convict ions.  The legislature should pass,  and the governor should s ign,  legislat ion to restore vot ing
r ights to the almost 100,000 people currently in pr ison,  on parole,  or on probat ion in New Jersey.  And disfranchisement must be el iminated altogether as a consequence of a cr iminal convict ion
moving forward,  as is  the pract ice in Maine,  Vermont,  and most European democracies. [ lx iv]

2 .  Designate state corrections agencies as voter registration agencies
In addit ion to restor ing vot ing r ights to people with cr iminal convict ions,  al l efforts must be made to ensure that this r ight is  not i l lusory.

New Jersey should designate agencies such as the Department of Correct ions,  State Parole Board,  and state probat ion offices as voter registrat ion agencies under state or federal law.  As voter
registrat ion agencies,  they would be required to not i fy each person of their r ight to vote,  provide the person with a voter registrat ion appl icat ion,  and provide assistance in complet ing the form
and transmitt ing i t  to elect ion officials .

3 .  Ensure that people in prison have meaningful access to the ballot
To ensure that al l people are able to cast a bal lot ,  New Jersey should enact pol ic ies to faci l i tate access to mail- in bal lots for people in pr ison or other resident ial faci l i t ies .

4 .  Launch a public awareness campaign on voting r ights for people with criminal convictions
The New Jersey Divis ion of Elect ions should launch a broad publ ic awareness campaign to educate New Jersey residents about the vot ing r ights of people with cr iminal convict ions.  There is
widespread confusion and misinformation,  part icularly among communit ies of color,  about when a person with a convict ion can register and vote.  Using tradit ional and social media,  state and
local elect ion officials should seek to inform impacted communit ies of their r ights and proact ively offer voter registrat ion opportunit ies .

5 .  End Prison-Based Gerrymandering
Under New Jersey’s pract ice of “pr ison-based gerrymandering,” incarcerated people are counted as residents of the pr ison for the purposes of drawing legislat ive distr icts ,  rather than their
home addresses. [ lxv]  The communit ies surrounding the pr ison receive disproport ionate legislat ive representat ion because their distr icts are padded by “phantom const i tuents”— incarcerated
people who cannot vote in the distr ict , [ lxvi ]  cannot access community resources,  and to whom elected officials are not accountable. [ lxvi i ]  Pol i t ical power,  in the form of representat ion,  is
therefore transferred away from the communit ies from which incarcerated people come and wil l most l ikely return,  and transferred to the communit ies that host pr isons.

[ l x v i i i ]
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