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Since demonstrations have rightfully erupted throughout the United States—and the world—to protest police 

killings and brutality against Black communities, activists have called upon government officials to take imme-

diate action to hold police officers accountable, reform the culture and practices of police departments, and to 

transform policing itself. Advocates have directed their demands to a wide range of policymakers—mayors and 

governors, state and federal legislators, school districts, and more. One government actor on which advocates 

can, and should, also focus their attention are state attorneys general. As the chief law enforcement officers of 

their states, state attorneys general have great power and potential to contribute to the urgent need of ending 

police brutality and racist policing. 

Below we discuss five specific ways that state attorneys general can use their powers to make a difference 

on police reform and accountability. We urge advocates to push their state attorneys general on these points 

and hold them—and policymakers at all levels of government—accountable to the urgent task of remaking the 

system of policing in our cities and states. 
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In many states,  the attorney general can use their 

criminal authority to bring charges and prosecute 

individual police officers that have violated criminal 

laws through their misconduct. For example, state 

attorneys general are equipped to pursue criminal 

violations like murder and manslaughter, reckless 

endangerment, assault and battery, as well as hate 

crime and other civil rights laws. Advocates may 

want to push for the attorney general—as opposed 

to the local prosecutor—to investigate and prosecute 

cases of police killing and brutality, because the day-

to-day work of local prosecutors requires them to 

work closely with police officers. This could thereby 

present a potential conflict of interest, or an appear-

ance of a conflict, when it comes to prosecuting the 

officers (or, at the least, an officer in a department) 

with whom they have close working relationships.1  

With that said, state attorneys general often work 

closely with local police as well and may also have 

an affinity toward police as part of the law enforce-

ment community, which is why some advocates have 

pushed for establishing a special prosecutor’s office 

for police misconduct. Advocacy does not end solely 

because the attorney general has decided to take 

over an investigation. That is one of the reasons why 

Public Rights Project encourages advocates to push 

for more civilian and community engagement in the 

work of attorneys general on policing specifically and 

racial justice more broadly.

The mechanics of attorney general involvement 

in these prosecutions depends on the specifics of 

state law. Some states give attorneys general author-

ity to step in and criminally prosecute a case when 

the local prosecutor cannot handle a case due to a 

conflict.2  In several states, the attorney general can 

prosecute any criminal law on the books,3  which 

would mean that the attorney general can prosecute 

any police officers that violate those laws. Many other 

states permit the attorney general to bring any crimi-

nal action, so long as it is at the request of the gover-

nor,4  one of the legislative branches,5  or some other 

government official.6  In Minnesota, following the 

tragic murder of George Floyd, Governor Tim Walz, for 

example, appointed Attorney General Keith Ellison to 

prosecute Officer Derek Chauvin. AG Ellison has filed 

charges against Chauvin for second-degree murder 

as well as charges of aiding and abetting against the 

other present officers.7  In Wisconsin, Attorney Gener-

al Josh Kaul opened an investigation into the police 

shooting of Jacob Blake.8 In New York, in the wake 

of the mass protests, advocates have successfully 

pushed to pass a law establishing an Office of Special 

Investigation within the attorney general’s office that 

gives this office the power to investigate and prose-

cute police officers that cause the death of unarmed 
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civilians.9  Advocates should also encourage state attorneys general to publish public reports at 

the conclusion of investigations of police misconduct that do not result in prosecution to provide 

more transparency and accountability to the public. 

Depending on the state, the attorney general may also have the power to bring civil lawsuits 

against individual police officers for violating civil rights laws. For instance, under the Massa-

chusetts Civil Rights Act, the attorney general can bring a lawsuit against any person (including 

a police officer) that threatens or intimidates another’s right to, for example, use public parks, 

walk on public streets, attend school, or live peacefully in one’s home.10  Lawsuits brought against 

individual officers, even when brought by a state attorney general, may be subject to restrictions 

similar to the controversial qualified immunity doctrine that shields police officers and other state 

and local officials from money judgments in litigation brought under 42 U.S.C. § 1983.  

In addition to pushing for the investigation and prosecution of individual police officers by 

state attorneys general, advocates should also push their offices to develop internal protocols for 

responding to police brutality and violence, so teams are ready to respond, gather evidence, and 

bring cases immediately. Some attorney general offices have never prosecuted or investigated 

individual officers and may lack the expertise to do so, in which case advocates should push these 

offices to hire attorneys and investigators with experience in advance to ensure that these offices 

are prepared to bring such cases. Additionally, advocates should push for public hearings led by 

the attorney general to investigate incidents of police brutality. Most recently, New York’s Attorney 

General held public hearings to investigate interactions between police officers and the public in 

connection with recent protests, which brought to light many instances of abuse.11
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The federal government has the power to inves-

tigate and file lawsuits against local police depart-

ments that have a “pattern or practice” of violating 

people’s constitutional rights.12 Recently, eighteen 

state attorneys general have laudably written to Con-

gress asking for “explicit authority” to also initiate 

such “pattern or practice” investigations under feder-

al law.13  In the absence of federal legislation,14 some 

state attorneys general already have this power under 

state law and state legislatures could certainly pass 

laws to give state attorneys general this authority. 

For example, under California law, the state attorney 

general has the power to bring lawsuits against police 

departments for engaging in practices that violate 

people’s constitutional rights.15 California’s attorneys 

general have used this authority to make structural 

changes to police departments in Riverside, May-

wood and Kern counties, as well as school police 

departments in Stockton.16

Even if there is no state law that specifically gives 

the attorney general this power, however, advocates 

can still call on the attorney general to bring lawsuits 

against police departments for violating federal law17 

or using other existing sources of authority.18 For 

example, in 2017, the Illinois Attorney General sued 

the City of Chicago alleging violations of 42 U.S.C. § 

1983, the Illinois Constitution, and the Illinois Human 

Rights Act.19  The lawsuit led to the entry of a con-

sent decree, pursuant to which a federal judge and 

court-appointed monitor ensure that reforms are 

implemented.20 

Consent decrees are a powerful vehicle for mean-

ingful and extensive changes to police departments. 

Consent decrees that the federal Department of Jus-

tice have entered into local police departments in the 

past have addressed, for example, use of force, ille-

gal stops, searches and arrests, custodial interroga-

tions, photographic line-ups, discriminatory policing, 

community engagement, recruitment, training, per-

formance evaluations and promotions, supervision, 

and misconduct investigations.21   The Illinois Attor-

ney General’s consent decree with the Chicago Police 

Department was just extensive in scope as federal 

consent decrees. 

STATE ATTORNEYS GENERAL CAN BRING 
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There are challenges for state attorneys general to 

take on these “pattern and practice” cases and inves-

tigations—these cases require significant resourc-

es and technical expertise that offices may not yet 

have. To that end, advocates should not only push 

for laws giving state attorneys general the power to 

investigate such “pattern and practice” cases, but 

also push state legislatures and governors to ensure 

that attorneys general have the resources needed to 

investigate these cases and hold police departments 

accountable. Without technical expertise on the 

inner-workings of police departments, state attorneys 

general may not be able to succeed in bringing these 

cases and proving wrongdoing. Additionally, without 

adequate resources, attorneys that were previously 

devoted to other civil rights or racial justice issues 

may be transferred to handling these matters, possi-

bly to the detriment of Black communities and com-

munities of color overall.  

        STATE ATTORNEYS GENERAL CAN BRING 
   LAWSUITS AGAINST POLICE DEPARTMENT 
FOR SYSTEMIC MISCONDUCT
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All state attorneys general  have the power to issue opinions on questions of state law, typically 

at the request of another government actor, like the governor or legislature.22  Although these opin-

ions do not automatically become the law of the state, courts often treat these opinions as “highly 

persuasive.” In other words, a strong opinion that certain policing practices violate the state con-

stitution or other state laws, in particular, can make a big difference in making that opinion come 

true. In addition, attorney general opinions may provide the impetus that police chiefs, city attor-

neys, and other actors need to make policy changes, amend collective bargaining agreements, or 

otherwise take needed action. 

For example, advocates could push state attorneys general to issue advisory opinions find-

ing that pretextual stops23  and consent searches24  violate their state constitutions. In New 

Mexico, Alaska, and Washington,  the state supreme courts departed from federal precedent and 

have found that pretextual stops violate their state constitutions.25  Additionally, the New Jersey 

Supreme Court has found that consent searches violate the New Jersey constitution. Pretextual 

stops and consent searches are legal loopholes that enable police officers to racially profile driv-

ers, increase the number of potential contacts between police officers and drivers, and extend the 

length of a police interaction. These legal concepts make “Driving while Black” frustrating, danger-

ous, and potentially deadly—as was the case with Sandra Bland,26 and the tragic killing of Philando 

Castille.27 An attorney general opinion on one of these or other topics could result in significant 

changes to departmental practices, especially if particular tactics, means, or uses of force are 

deemed illegal under state law. 
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State attorneys general are public, typically elected, figures with an important platform from 

which they can push policy changes. Moreover, as the chief law enforcement officers for their 

state, the position of state attorneys general on the enforcement of criminal laws carries particu-

lar weight. State attorneys general also typically have close relationships with local prosecutors 

and, in some states, may have the power to coordinate and supervise the work of local prosecu-

tors.28  As such, advocates should push state attorneys general to take public stances on decrim-

inalizing minor “broken windows” offenses like marijuana possession, consumption of alcohol on 

streets, disorderly conduct, trespassing, loitering, disturbing the peace, spitting, jaywalking, and 

bicycling on the sidewalk and publicly push local prosecutors to do the same. Criminalizing such 

offenses does not contribute to public safety but, rather, provides too much discretion to police 

forces to stop and arrest Black people.29 For state attorneys general to take such positions is not 

unprecedented. In 2019, for example, Virginia’s attorney general called publicly for the legalization 

of marijuana and proposed decriminalization as a first step toward legalization.30 
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In addition to the ways that state attorneys gen-

eral could contribute to ending police brutality dis-

cussed thus far, advocates should also push attor-

neys general to take actions to ensure that they are 

supporting police accountability in all the work done 

by their offices. Specifically, state attorneys general 

can make complaints of police misconduct that they 

receive and other data on police misconduct available 

to the public. As counsel that defends state police 

forces, state attorneys general can evaluate the legal 

positions they take and possibly reconsider posi-

tions that are inconsistent with state law and police 

reform efforts. Lastly, state attorneys general can set 

up advisory councils on racial justice to guide police 

accountability efforts. 

Transparency is the foundation of police account-

ability, and without data about police accountability, 

advocates have a much harder time making concrete 

demands that will result in meaningful change. 

Depending on the state, the attorney general may 

have varying levels of access to data on police stops, 

arrests, complaints of police misconduct, etc. In 

some states, local police departments are required 

to provide such data to the attorney general.31  Even 

in states where the attorney general does not have 

the power to access this data from local police 

departments, all state attorneys general receive com-

plaints from the public, which are likely to include 

complaints about police misconduct. If they are not 

prevented from doing so,32  state attorneys general 

should make such complaints public, as well as what 

actions they have taken, if any, to investigate those 

complaints so that advocates can use the informa-

tion to put pressure on police departments and other 

political actors to take action. 

State attorneys general typically serve as the 

lawyers for state agencies, which means that they 

are often responsible for representing and defend-

ing state police forces (often referred to as state 

troopers). State police forces also have a history 

of misconduct, excessive force, and racist policing 

practices. Advocates should push state attorneys 

general to perform an immediate review of any litiga-

tion where they are defending misconduct by state 

police officers and reconsider any positions that are 

inconsistent with police reform efforts. State attor-

neys general also typically have the power to decline 

to defend, and so can adopt a policy of refusing to 

defend unlawful conduct by state police. State attor-

neys general may also provide training to state police 

officers about what policing practices are legal or 

illegal, which may also be an area where advocates 

can push for change. 
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In addition to an “outside” strategy to put pressure on state attorneys general, advocates 

should also consider an “inside” strategy by pressuring attorneys general to set up, and then par-

ticipate in, advisory councils on racial justice with active participation from community members 

and advocates. These advisory councils should have meaningful involvement in the office’s activ-

ities on police accountability. For example, these councils can be empowered to review charging 

decisions in officer-involved shootings, review the attorney general’s practices for investigating 

and prosecuting police officers and departments, and otherwise help to set policy on advisory 

opinions, transparency, and more. Such advisory councils must be for something more than a tag 

line in which community involvement is cited, but not actually allowed in practice. These groups 

and councils must be given the chance to speak freely and publicly about their engagement with 

the office.    

At Public Rights Project, we know that racial inequities have been intentionally created and 

maintained through state and local government since the founding of our country. We know that 

in many places and instances, both historically and currently, law enforcement is serving to under-

mine the rights and freedoms of Black people. We believe that pushing state attorneys general to 

hold police officers and departments accountable and to reduce the footprint of racist policing is 

one crucial piece to ending police brutality.

5

Public Rights Project is a national non-profit, based in Oakland, that builds state and local 

governments’ capacity to enforce their residents’ rights. Their mission is to close the gap between 

the promise of our laws and the lived reality of our most vulnerable communities. They work to 

achieve this mission by training attorney fellows to catalyze the proactive work of government law 

offices; providing strategic support in legal strategy, research, partnerships and data analytics to 

help offices develop high-impact legal cases; and designing and spreading community outreach 

and organizing approaches that empower community residents and advocates to be active 

partners in an enforcement agenda rooted in equity.
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