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Premise 

The conflict minerals supply chain features many distinct actors between the mines and the end users of 

products containing metals, and is characterized by an overall lack of transparency due to its many 

layers. Experience to date under the U.S. Dodd-Frank law demonstrates that in the face of regulatory 

complexity and uncertainty, some businesses will avoid sourcing from particular regions altogether, 

giving rise to unintended adverse consequences. In this context, it is critically important for EU 

legislation addressing conflict minerals to specify criteria and processes for identifying specific conflict-

affected and high-risk areas (“conflict regions”) that would be subject to enhanced supply chain due 

diligence or other requirements. The OECD Guidance can serve as a starting point for identifying areas of 

concern, but additional criteria along with transparent and predictable processes will be needed to 

designate conflict regions covered by the pending legislation. Such an approach will help ensure that the 

EU legislation has the intended policy effect and occurs on a timeline that allows for expansion of the 

existing due diligence programs and tools currently being used to address sourcing from conflict regions.     

Purpose and Summary 

The intent of this paper is to highlight a few of the risks associated with a poorly defined methodology 

for identifying conflict regions in the legislation and to recommend key elements of appropriate criteria 

and processes for designating such regions to be covered by future legal measures. 

Using transparent and predictable criteria (what areas are in/out) and processes (steps/phases) for 

designating conflict regions covered by EU conflict minerals legislation will avoid unintended 

consequences to existing supply chain programs, supply chain communications and an embargo of 

newly added regions.   In particular, if a new area is added without due process, this change  will cause 

confusion in the supply chain, divert resources and stall momentum toward improving supply chain due 

diligence using existing tools (e.g., the data exchange standard used by companies) and programs (e.g., 

the Conflict Free Smelter Program, or CFSP). Adding a new area without due process could also impose a 

sudden and unexpected economic embargo on identified conflict regions. We encourage you to 

carefully develop the current proposal to avoid such outcomes. Moreover, clear processes and criteria 

for designating covered conflict regions could provide the EU with important diplomatic leverage to 

target underlying political and governance issues that are often critical to resolving civil conflicts and 

human rights abuses. 

Leveraging OECD Guidance 

EU conflict minerals legislation should not rely solely on the OECD Due Diligence Guidance for 

Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas (“OECD Guidance”) to 

identify conflict regions or otherwise establish future legal obligations in the EU. The OECD Guidance is a 

meaningful work effort and provides a useful framework for EU policy, but complementary programs 

are needed to support implementation of the principles expressed in that document.  



Specifically, the OECD Guidance outlines how actors in the mineral supply chain should share 

information, setting an expectation that information generated from mining, trading, exporting, and 

smelting/processing actors and activities is shared and visible to the manufacturers that ultimately use 

the refined metals. However, there are often a large number of actors (4, 10, or even more, depending 

on the product) between the smelter/processor and the end users. The information contemplated in the 

OECD Guidance, therefore, is not directly available to the end users, and the end users must 

consequently rely on the cooperation of upstream actors (who are not themselves subject to existing 

regulatory requirements) with limited ability of the end users to confirm or assess the accuracy of the 

information provided. The practical result is that in many supply chains, the information contemplated 

by the OECD Guidance is not readily available and is difficult to obtain in a credible or reliable format. 

Therefore, the exchange of information promulgated by the OECD Guidance should not be relied on 

solely to enable an implementable supply chain due diligence scheme.   

 

 

 

Leveraging Industry Due Diligence Tools and Programs 

Industry has sought to advance the policy aims of the OECD by working within the OECD Guidance 

framework and developing tools and programs that complement the OECD Guidance and approach.  

One industry innovation in this area is the Conflict Free Smelter Program (CFSP), developed to conduct 

and provide independent audits of the relevant smelters to assess whether the smelter’s due diligence 

conforms to the OECD Guidance, and whether the facility is sourcing conflict free 3TG1 ore.  The end 

user manufacturers can then rely on the CFSP assessment, rather than either (1) relying on the smelter 

                                                           
1
 Tantalum, tin, tungsten and gold. 



to communicate that information accurately through many downstream manufacturer actors; or, (2) 

relying on those actors to collect and consolidate that information in a meaningful way for each product 

they manufacture.  This latter approach would prove especially problematic, as it would require multiple 

downstream actors to accurately incorporate information from many smelters to pass along to the next 

manufacturer. 

While the CFSP has been auditing smelters since 2011, about 15% of the smelters of 3TG (assuming 

there are on the order of 400 commercial scale smelters in the world) have joined CFSP. Smelters 

choose to be in the CFSP (membership is not required) so the business decision to join is typically driven 

by their direct customers; action will therefore lag behind any regulation unless there is sufficient notice 

that their customers will set CFS certification as a requirement. This result – i.e, only a fraction of the 

smelters being in the CFSP – demonstrates the challenges and time associated with communicating 

expectations through the many different actors between the smelters/processors and the end users. 

Industry due diligence tools and programs “bridge the gap” in the OECD Guidance by standardizing the 

method of communication and establishing reliable assurance processes.      

Identification of Conflict Regions—Considerations for an implementable approach 

We believe an EU conflict minerals policy that expands the geographical scope of conflict regions 

beyond the DRC and the countries immediately adjacent to the DRC requires diplomatic engagement, 

clearly articulated criteria, and a predictable timeline for expansion. This approach will help ensure 

future legal requirements are implementable for the long and complex supply chains typical of many 

companies placing products on the market in the EU and will avoid a sudden and unexpected economic 

embargo in the identified regions. In order to evaluate which regions should be considered conflict 

regions, we recommend the following. 

1. Criteria for Identifying Conflict Regions. The EU should look initially to the OECD Guidance 

for threshold criteria to define conflict regions but incorporate additional criteria for 

designating areas to be covered by the EU legislation.2 Standing alone, the OECD Guidance 

does not clearly delineate conflict regions and is subject to varied and inconsistent 

interpretations among stakeholders and governments. An approach that starts with the 

OECD Guidance but includes additional, well-defined criteria will help ensure the EU 

legislation is consistent with the approach recommended by the OECD and will also advance 

the policy goals of the EU.  

 

2. EU Designation of Covered Conflict Regions. As the OECD Guidance and criteria are silent 

on who has the role of making and communicating a decision on areas deemed to be 

                                                           
2
 Conflict-affected and high-risk areas – Areas identified by the presence of armed conflict, widespread violence, 

including violence generated by criminal networks, or other risks of serious and widespread harm to people. 
Armed conflict may take a variety of forms, such as a conflict of international or noninternational character, which 
may involve two or more states, or may consist of wars of liberation, or insurgencies, civil wars. High-risk areas are 
those where there is a high risk of conflict or of widespread or serious abuses as defined in paragraph 1 of Annex II 
of the Guidance. Such areas are often characterized by political instability or repression, institutional weakness, 
insecurity, collapse of civil infrastructure, widespread violence and violations of national or international law. 



“conflict-affected and high-risk,” it is essential that the EU develop further criteria and a 

transparent and predictable process for designating such areas. A methodical approach with 

clear criteria and appropriate lead times will allow industry to focus on needed revisions to 

programs and tools that enable due diligence efforts; provide the EU with important 

diplomatic leverage; and, reduce the risk of unintended adverse impacts on affected 

communities. 

 

The EU should consider developing a complementary process to augment the OECD 

Guidance and bring greater predictability and potential for improvement in conflict regions.   

Typically, a region affected by conflict may also be suffering from poor governance, security 

challenges, and corruption. These issues cannot be addressed by market forces alone and 

require a diplomatic signal before an economic sanction or burden is imposed. The EU 

should initiate actions that have the potential of improving governance and creating 

incentives for resolving conflicts prior to the imposition of mandatory legal measures that 

would also run the risk of generating unintended economic and social impacts.   

 

3. Transparent Assessment and Designation Process. The process for nominating and 

evaluating a conflict region should be made simultaneously transparent to all actors and 

allow for stakeholder consultation so as to fully inform actions that may be taken by 

member states under the legislation. Such a process should also allow for an appropriate 

phase-in period to allow the tools and programs to be adjusted, expanded and implemented 

in a reasonable period of time. It is critical that companies with long or complex supply 

chains have sufficient time to develop programs and tools to implement changes necessary 

to encompass additional countries.   

 

4. Incentives for Sourcing in Designated Conflict Regions. To further reduce the risk that 

identification of certain regions as “conflict affected and high-risk” would result in an 

economic embargo, the EU should consider incentives for continued sourcing from these 

regions. Incentives could include voluntary agreements that allow countries to enter into 

accords with the EU to facilitate recognition of verified sourcing and therefore trade in 

minerals sourced from that country. Alternatively or additionally, preferential purchasing, 

labeling, or other market differentiators could be considered.  

 


