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Introduction: Climate, Migration, and
COFA

Well-documented ecological realities face the Republic of the Marshall
Islands ("RMI"). The RMI is acutely vulnerable to sea level rise and flooding,
heat, drought, storms, hurricanes, and the associated impacts on freshwater
supplies. As such, many discussions concerning climate-induced migration
("CIM") and the RMI have centered upon the risks associated with relatively
near-term uninhabitability and the disruption of ecosystem services. At times,
these have been discussed in tandem with socio-economic factors influencing
the island’s fiscal dependencies and reconfiguring its citizens’ internal and
international mobilities. The first segment of the Marshall Islands Climate and
Migration Project ("MICMP"/"Project”), for instance, sought to better understand
Marshallese perceptions of the linkages between such climatic stressors and
their migration within the RMI and to destinations in the United States (“US").

While environmental dynamics are crucial to understanding Marshallese
migrants’ decision-making, these factors also interact with a historical and
contemporary legal landscape. This “lawscape” provides necessary context
for achieving a more comprehensive understanding of the potential future(s)
of climate-induced migrants, as well as enacting appropriate policies to meet
the material and other needs along their full trajectory of possible migration
decisions, including staying in place. The contamination and obliteration

of Marshallese atolls, the long-term environmental dispossession and
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displacement of islanders, and the impact of the US military presence and foreign aid in the region—together
with the legal frameworks that have facilitated these events and processes—are key to understanding the
current state of migration and the future well-being of the Marshallese under conditions of climatic change. Of
particular importance is the Compact of Free Association (“COFA"/“Compact”), the major bilateral agreement
governing the relationship between the RMI and the US.

This policy brief explores the relationship between COFA and the Marshallese experience under the conditions
of a changing climate and a documented increase in migration. It begins by providing a legal overview of the
History of the Strategic Trust Territories of the Pacific and Nuclear Tests, as well as the COFA Compact
Negotiations and the Nuclear Legacy. Following this, it focuses on key Migration Status information found
within COFA, coupled with more general comments on Recent Migration Trends. The brief then reviews COFA
and MICMP Research Findings, presenting the challenges and opportunities the Marshallese currently face
within the RMI and in destination states (Hawai'i, Washington, and Oregon) with respect to three indicators of
well-being (Economic Conditions, Health and Health Care, and Education). This review is situated within the
broader legal, policy, and academic literature. The brief concludes with comments on evolving legal provisions
for the Marshallese and suggestions for further research.
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History of the Strategic Trust Territories of the
Pacific and Nuclear Tests

The legal relationship between the RMI and the United States, underwritten by the Compact of Free
Association, speaks to decades of social, environmental, and political history. Following World War Il, when the
Charter of the United Nations established the International Trusteeship System to aid economic development
and governance, promote peace, and prevent international conflict in Africa and the Pacific, the United States
began to administer the Marshall Islands as a Strategic Trust Territory". The islands under the Strategic Trust
included the modern-day nations of Palau, the Federated States of Micronesia, the Republic of the Marshall
Islands, and the Northern Mariana Islands'™, which together constitute an area of land and sea roughly the size
of the continental US.

While under the trusteeship, first administered by the US Navy and then by the US Department of the Interior,
the United States erected a military base on Kwajalein. This base served as a command center for 67
atmospheric, ground, and underwater nuclear tests conducted between 1946 and 1958. The radiation from
these tests had both ecological and human costs, the latter on account of the timing and distance associated
with relocation efforts for Marshallese residents. The largest of the tests (Castle Bravo, in 1954) unleashed 15
megatons of power, or about 1,000 times that of the atomic bomb dropped on Hiroshima, obliterating three
islands of the Bikini Atoll and dispersing fallout well beyond. During Castle Bravo, the US Navy left in place the
Rongelapese and previously evacuated Bikinians (asked to temporarily relocate about a month before their
evacuation), exposing them to radiation for over two days before evacuating them with nearby ships."

COFA Compact Negotiations and the Nuclear
Legacy

Though the nuclear tests ended in 1958, the US continued to search for ways to maintain its strategic control
of the three US territories within Micronesia indefinitely. These included President John F. Kennedy'’s efforts

to cultivate dependency through increased economic assistance’ and President Richard Nixon's attempts to
negatively influence the region’s independence movements through annexation." After 17 years of challenging
negotiations, the RMI signed the Compact of Free Association in 1986. For the Marshallese, this agreement
effectively ceded “strategic control of their territory for a highly privileged relationship with the United States.”!

US gains from the Compact were significant, including defensive military control and veto power over a region
considered critical to national security." For the RMI, aside from migration benefits (discussed in the next
section), the Compact meant continued economic assistance from the US and recognition of the RMI’s right to
maintain sovereignty, self-determination, and self-governance.* The legal impact of the nuclear legacy, relevant
to both the discussion of MICMP findings and the continued influence of COFA on the Marshallese more
generally, is also codified within the Compact. General compensation for nuclear damage is, for instance,



limited to four atolls and financially capped,* and it prevents the filing of claims in any court in the future.®
Medical benefits for those affected is limited to Section 177 of the Compact and its associated subsidiary
agreement .

Migration Status

The Compact allows the Marshallese to establish nonimmigrant residence status and obtain work under Article
IVXT The Marshallese are not subject to certain limitations of the Immigration and Nationality Act (“INA")"
such as the need to meet “labor certification” requirements* or to possess “a valid unexpired immigrant visa,
reentry permit, border crossing identification card, or other valid entry document.”” The Compact does not,
however, confer “the right to establish the residence necessary for naturalization” under the INA, or “to petition
for benefits for alien relatives under that Act.”" Thus, the Marshallese do not automatically qualify for the
benefits of legal permanent residency, as would a green card holder, but must apply for naturalization like other
nonimmigrants to the US.

Recent Migration Trends

The number of Marshallese residing in the US has risen sharply in the last two decades. The US Census Bureau
(2010) reported that the population has tripled over the previous ten years, from 6,700 to 22,434, the majority
of whom have moved to Hawai'i.*' As this population grows steadily,* destination states will continue to see
an equivalent increase in expenditures,®™ a cost sometimes referred to as the “Compact Impact.”

Marshallese population
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Source: The 2010 Census Summary File 2, Profile of General Population and Housing Characteristics: 2010. Map by the authors.
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In 2011, the US Government Accountability Office (GAQ) published Improvements Needed to Assess and
Address Growing Migration in order to offer guidance on “address[ing] compact migrants’ impact and needs” in
so-called “affected jurisdictions” like Hawai'i, Guam, and the Northern Mariana Islands.* The report detailed
impacts on educational, health, and social services that contribute to costs associated with increased
migration. While the environment is referenced in regard to sector grants that partially mitigate the “Compact
Impact,” climatic change impacts are not addressed.

The importance of the MICMP is notable here because it provides information on the first-hand experience
of climatic change and the migration decisions of the Marshallese in the wider context of historical, legal,
and environmental regulation under COFA. In the following section, MICMP research findings are addressed,
supplemented with contextual background provided by expert interviews and broader literature on economic
conditions, health and health care, and education pertaining to COFA migrants.

COFA and MICMP Research Findings

The MICMP studied how climate change affects the ecosystems, livelihoods, and well-being of Marshallese
migrants and communities in the RMI and in destinations in the US. The research team conducted fieldwork
using mixed methods, including a household questionnaire, Q-Study* interviews (both undertaken in the RMI
and destination states), and participatory research approaches (within the RMI). While the MICMP did not pose
questions about COFA directly to interviewees, all respondents are subject to its provisions. Their expertise
regarding conditions in the RMI and in destination states thus provides initial indicators of needed policy
interventions on both local and broader levels of governance in light of climate change.

The Marshallese have shared their concerns regarding long-standing difficulties, such as infrastructural

and environmental problems, disaster preparedness, and national relief strategies, all of which interact with

climate change and the provision of ecosystem services. They have also identified the inadequacy of health

care, employment, education, and social services in the RMI as central motivations of their migration. These
findings also provide context that makes it clear that, despite COFA’s provisions for migration pathways, the
Marshallese who have moved to the US face discrimination and an array of issues accessing services, and a

XXiii

high percentage report receiving government welfare.
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Economic Conditions and COFA Migrants

Marshallese respondent living in Hawai‘i, commenting on their Q-sort*" of the statement,
‘In RMI we are quite able to deal with disasters, such as droughts, floods and storms.’

COFA’s broad economic imperative for the Marshallese is advancement and self-reliance, with its provisions
on economic relations covering annual grant assistance on behalf of education, health, private sector
development, capacity building in the public sector, environmental protection, humanitarian assistance,

public infrastructure and disaster assistance, and budget and investment frameworks, among others. Despite
this, numerous scholars have concluded that the United States has done little to assist with the economic
development of the RMI over the intervening decades since COFA’'s passage,™ in addition to the initial years of
its trusteeship. This friction culminated in the 2003 amendments, such as authorizing appropriations for grants
to affected jurisdictions (including Hawai'i), declaring that at least 30 percent of the US-RMI Compact would
be “invested in infrastructure improvements and maintenance,”' and adding a trust fund to aid self-reliance
after 2023 These provisions continue to be criticized as woefully inadequate in their ability to achieve

their stated goals. " For example, a 2016 report from the GAO found that during the ten years following the
amended compact (2003),* lack of reliable performance data and difficulties ensuring accountability for
Compact funding continued to be the most significant weaknesses in achieving Marshallese self-reliance .
COFA required both the COFA nations and the US to conduct annual reports on expenditures, but those

issuing from the COFA nations were often insufficient for establishing whether Compact funding was being
put toward economic development.® In addition, US consultation with Compact nations did not occur until
eight years after adoption, due to disagreement as to which agency was generally responsible for oversight

of the relationship.* The Office of Insular Affairs ("OIA") blamed the problem on staffing shortages, budget
constraints, and a lack of authority to enforce Compact requirements. " As such, development aid is still
crucial to the economic survival of the Marshallese in the RMI.

With the economic provisions of the Compact due to expire in 2023, and the Marshall Islands’ near complete
dependence on foreign aid, the Asian Development Bank projected that the likelihood of the RMI trust funds
maintaining their values through the planned goal of 2050 was less than half **V These funds have decreased
each year since their establishment, and the GAO’'s most recent report on the Compact in 2016 found that
“neither country had made significant progress in implementing reforms needed to improve tax income

or increase private sector investment opportunities” in preparation for the change to trust fund payouts in
20230



These reports on the inadequacies of future COFA economic assistance, coupled with the threat of
compounding climate impacts, may prove to be the tipping point for further migration to US destinations.
Additionally, while the current US administration continues to downplay the effects of climate change, the
federal government, particularly the US military, is fully aware of the risks.** Kwajalein has already been
fortified to withstand rising tides and so have many other bases around the US.**I However, this same threat
exists for nearby atolls the Marshallese currently inhabit. As such, legal questions about the safeguarding of
these outer island communities are raised—for instance, in relation to honoring Compact Section 311, which
notes the obligation to protect the RMI “and its people from attack or threats thereof as the United States and
its citizens are defended.”*Vii

The respondents of the MICMP contribute to such conversations via their testimony on the economic perils
and possibilities of migration to the US under COFA, both broadly and on a more granular level. An instance

of the former is interviewees’ comments that the pattern of sustained growth in the RMI following the
amendment of the Compact was due to significant increases in grant assistance from the United States and
the Republic of China. More granularly, roughly half of the migrant respondents currently living in each of the
destination states cited “quite a positive” influence that migration had on the economic situation and well-being
of family members in the RMI.*** Marshallese responses illustrate the economic tethering of the Marshallese
who have migrated to those who remain in the RMI, with 70 percent of respondents sending remittances home
from Hawai'i and roughly 85 percent from the Pacific Northwest. Despite this, the types of employment COFA
migrants in destination states obtain are predominantly low-salary private employment in elder care and care
for the disabled, or work in canning factories and supermarkets. Further, the high cost of living in Hawai'i has
led to an estimated 1,150 homeless COFA migrants, information which has filtered into negative articles about
Hawai'i's homeless populations.”

Health, Health Care, and COFA Migrants

Marshallese respondent living in Hawai‘i, commenting on their Q-sort of the statement,
‘Seeking better healthcare is one of the main reasons the Marshallese move to US.’

Issues of migration and health are intimately connected for the Marshallese. In the RMI, there are limited
facilities to manage health care, and indicators that a significant portion of the government'’s health-care
budget is being used for off-island care. X COFA addresses health-care provisions in numerous places—for
instance, in the application of annual grant assistance, meant to “improve the delivery of preventative, curative,
and environmental care and develop the human, financial, and material resources necessary for the Republic of



the Marshall Islands to perform these services,”" and also within a discussion of humanitarian assistance for
the "special development needs of the RMI." The original Compact of 1986 appeared during the negotiations
as a way of ensuring that the US would continue to provide medical services to the COFA nations after the trust
ended. In light of their immigration status as nonimmigrant “qualified aliens,” the Compact also entitled COFA
citizens to Medicaid XV

However, COFA migrants have not always been protected from broader US policy changes, such as previous
exclusions from welfare programs, and they may also be subject to different services depending on their
destination state. In 1996, for instance, the US passed the Personal Responsibility and Work Opportunity
Reconciliation Act ("PRWORA"), which redesignated COFA nationals as “non-qualified aliens” and officially
revoked their access to nearly all federal public assistance, including Medicaid.*¥ The renegotiated Compact of
2003 did not address this issue. In Hawai'i, despite a five-year legal battle to ensure the state provided health
care to COFA citizens, the state decided upon the removal of a high percentage of Marshallese from its Med-
Quest roster.”™ Further, COFA citizens that are receiving health care in Hawai'i are often not “formally referred
by their government health services,” but obtain their own public health insurance, such as Medicaid. ¥ Such
issues illustrate that access to affordable health care programs for the Marshallese is highly dependent upon
the state to which they choose to migrate, and subject to the shifting provisions within them.

Respondents of the MICMP reiterate some of these health-care related issues through their lived experience,
reflecting upon both long-running and multiple-issue concerns, as noted in the quotation that opens this
section of the brief. These findings are coupled with the perception by COFA migrants that, in all destination
states, there has been a large improvement in health care (respondents in Hawai'i ranked it as the most
improved indicator of well-being, and those in the Pacific Northwest ranked it second, after employment).

Education and COFA Migrants

Marshallese respondent living in Hawai‘i commenting on sea level rise as a factor
that would affect their decision to migrate back to the Marshall Islands

COFA purports to “support and improve the educational system of the Republic of the Marshall Islands and
develop the human, financial, and material resources necessary for the Republic of the Marshall Islands to
perform these services” [Article 1, Section 211(a)]. Nonetheless, in the RMI, the scarcity of resources has led
the Office of Insular Affairs to report that half of high-school graduates attending college do so with only the
equivalent of a fourth- to sixth-grade education in the US. Vi For the few who decide to attend college in the



RMI, there is one school available and it only offers a two-year program.”™ Pell Grants continue to cover nearly
all of the students’ tuition in the RMI, but only one-fifth of the students complete their course of study.' Pell
Grants are thus limited when considered in the context of lacking elementary and secondary education," as well
as in regard to their frequent use in remedial classes that prevent funding for completing classes needed to
graduate." This context may explain MICMP findings that the “relative absence of educational opportunities in
the RMI” is a key driving motivator of migration.'

Language skills among the Marshallese who arrive in the US are also a factor in educational support, and are a
challenge for migrants and local governments. When considering the inadequacy of the education systems in
the RMI, it is no surprise that many of the migrants arrive with limited job skills and low levels of proficiency in
English." In Hawai'i and the Pacific Northwest, respectively, 75 percent and 62 percent of interviewees in the
MICMP self-identified as English speakers. This need for specialized language services has caused states such
as Hawai'i to spend, for instance, more than $87 million in 2014 to educate 8,165 COFA students." Additionally,
cultural and linguistic discrimination is in play, with COFA parents claiming that many of their children do not
succeed in Honolulu's schools on this account.

Conclusion: COFA and the Future

COFA, and the experience of living under its evolving legal provisions and interpretations, is critical to
understanding the past, present, and future migration from the Marshall Islands. The long relationship between
the RMI and the United States, governed by the Compact of Free Association, has resulted in the complicated
matrix of dependence and responsibility detailed in this brief. This relationship sets the scene for a future

in which the climate-induced migration of COFA migrants may occur at an increasing rate, and may also be
subject to limitations in support structures that can be explained, in part, through examining the various
legislative acts that write the history of free association.

In response to these concerns, delegates from Hawai'i, Guam, and the Northern Mariana Islands"' reintroduced
the Compact Impact Relief Act in January of 2018,V which is meant to decrease burdens on Hawai‘i by
providing the state with federal funding to support health care, education, social services, public safety, and
additional services.™ The bill similarly proposes the reestablishment of COFA migrant eligibility for federally
funded programs and requires that this funding serve COFA migrants without removing benefits from US
citizens.* Hawai'i senators and representatives™ have also introduced the Covering Our FAS Allies Act with the
goal of allowing COFA migrants to obtain access to Medicaid coverage from the federal government.” This is
of significance because it would also cover the Marshallese in other destination states,*" such as Arkansas
and Oklahoma, neither of which currently cover COFA migrants within their Medicare programs.™"

As the RMI transitions to trust fund income, it is also crucial to understand the impact renegotiation of the
Compact may have on migration. With 2023 quickly approaching, some have suggested that migration to
Hawai‘i will continue to grow due to misunderstandings concerning what the end of the Compact means and
fears that the migration policy will be rescinded.™ The 2018 GAO report adds to this uncertainty by making



Source: Kees van der Geest

no mention of migration in its discussion of actions needed for this transition, beyond the right to move that
is mentioned in a footnote. Such factors may be compounded by the aforementioned ecological concerns,
noted in the findings of the MICMP around changes to ecosystem services in several locations within the RMI.

This brief articulates the “lawscape” upon which the MICMP will proceed with further research. It is crucial to
explore questions regarding adequate process and funding to support the decisions made by the RMI in regard
to its sovereignty and self-determination, and by the Marshallese who choose to migrate or stay in place. We
must also insert the critical nature of climate change into pending legal questions, asking whether COFA's
provisions for current migration is applicable to future climate-induced migration. As the Marshallese face the
possibility of the expiration of certain economic provisions in 2023, and continue to indicate the diversity of
experience migrants have in US resettlement contexts, such questions will help us better engage with planning
and legislating through uncertainty.
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