To: New Jersey Law Revision Commission

From: John M. Cannel

Re: Standard Form Contracts — Update Memorandum Showing Modifications to the
Proposed Statutory Language in Response to the Most Recent Feedback From
Commenters

Date: October 5, 2020

MEMORANDUM

The Memorandum includes an updated version of the draft statutory language for the
Standard Form Contracts project. The commenters on this project graciously provided additional
comment over the summer, and in September as well. Modifications to the proposed statutory
language made in response to that input are contained on the following pages.

For ease of review, the draft sections of statutory text are shown below as “Staff Draft” and
“Commenter Draft” where two versions exist — and, in this document - a third draft of the proposed
statutory language has been added called “September Staff Draft”.

The “Staff Draft” language below was included in the Draft Report and Memorandum
provided to the Commission in advance of the February 2020 meeting.

The “Commenter Draft” language is taken from the Memo submitted to the Commission
in advance of that meeting as well. Comments received from LSNJ were also layered in as
comments on the Staff Draft language so that all comments are collected in one document.

The “September Staff Draft” is language that was added in September after additional input
provided on behalf of the commenters.

Changes were made to the draft language based on Staff’s understanding — greatly
summarized and distilled to what Staff understood to be its essence - that commenters who
expressed concerns about the impact of this project on consumers could support it if it was
modified in three ways:

1. it removed the limit on unconscionability for price terms;
2. it did not limit unconscionability for secondary terms; and
3. it identified a subset of secondary terms that are subject to enhanced scrutiny (in

areas known to be problematic for consumers).

The draft statutory language below was modified to be consistent with those requests.
Additional limited modifications were made to clarify some of the draft language as a result of
issues identified during ongoing Staff review.

In response to the changes, commenters provided preliminary feedback clarifying that they
continue to believe that the project is misguided because they do not see the problem that it was
intended to resolve, noting that unconscionability and consent serve a meaningful role in New
Jersey in protecting consumers. They also suggested that the proposal is misguided because its
provisions appeared to be inconsistent with consumer-protective principles as those concern



consent and unconscionability. Underlying those concerns is the characterization of the project as
“consumer-unfriendly”.

The feedback mentioned above was preliminary in nature, and may change — to some extent
- after a more detailed review of the changes to the draft. The commenters who have participated
in the process to this time have been notified that the project is on the Commission’s agenda for
October.

To streamline this document to highlight the changes to the proposed statutory language,
it is not in Final Report form, and it does not include the revised Introduction or the revised section
comments. These will be updated as necessary and restored to the document after any Commission
direction regarding the revised language has been received by Staff, and before submission to the
Commission in formal Final Report form.
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Section 1

No Commenter Draft Submitted

September Staff Draft - Section 1. Definitions

For purposes of this act:

a. “Basic price” means the net price of a product immediately payable and —J¢ does not
include payments due in the future, or rebates: added fees or costs associated with delivery,
insurance, o financing, or similar items.

b. “Consumer” #s means a person that buys, leases, licenses or otherwise acquires an
interest in, or incurs an obligation with respect to, a product in an open market not for resale but
as an ultimate user of the product.

c. “Merchant” s means a person:

(1) regularly engaged in the business of offering to sell a product;

(2) that uses a standard form contract to regulate tegal-obligations-with-a-consumer:

define the rights and duties of the parties.

d. “Negotiated term” means referste a standard form contract term that is subject to

ad]ustment bV the partles after dlscussmn and agreement med—n—ﬁed—b%ﬂ&e—eames—er—fer—w%eh—a

. A contract term is

not deemed negotlated 51mplv because it is separatelv 51gned bv a consumer.
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e. “Open market” s means a market where in which a merchant offers its product to
consumers or classes of consumers.

f. “Primary term” means referstoe a standard form contract term that:

(1) establishes the basic price;
(2) identifies the product and its specifications: and or
(3) any is a negotiated term as defined in this section.

g. “Product” +s means a good, service, license or other right to personal property, tangible
or intangible, or an extension of credit offered in an open market.

h. “Sale” includes a purchase, lease, license or other disposition of a product in an open
market.

1. “Secondary term’” means referste any standard form contract term other than a primary
term as defined in this section.

J. “Standard form contract” s means referste a record of legal terms used by a merchant
offering to sell a product to a consumer in an open market fer-the-purpese-of to specifying the
rights and obligations of eonsumer-and-merchantina-sale both the parties.

**NOTE: There is a disagreement among Staff regarding the definitions of “basic price”,

b1

“negotiated term”, “primary term”, and “secondary term”.

On one hand, it has been suggested that these terms are too substantive to be separated
from the material to which they relate, and that the terms “basic price” and “negotiated term” need
to be emphasized. As a result, it was suggested that those terms should be returned to the statutory
sections in which they originally appeared (Section 6 for primary and secondary term, for
example).

On the other hand, it was suggested that removing certain terms from the definitions section
assumes that someone accessing the statute will read the entire Act, and in order. It also assumes
that the defined term is used only in the section in which it is defined. That is not the case here, so
the question is whether removing the terms from the definition section would result in a structure
for the act that would impair its functionality if enacted.

Staff seeks feedback regarding the placement of the definitions of those terms.**

Standard Form Contracts — Memorandum with Most Current Draft Language — October 5, 2020 — Page 4



Section 2

No Commenter Draft Submitted

Revised Staff Draft - Section 2. Scope

a. Except as provided in subsections b. and c. of this section, this act governs standard form
contracts used in an open market.

b. This statute does not apply to any term of a standard form contract that is required to be
filed with, and subject to approval or disapproval by, a federal or state regulatory agency prior to
the sale of a product in an open market.

c. This statute does not apply to contracts for:

(A) insurance,

(B) the sale or purchase of securities;
(C) the sale or purchase of real estate; or
(D) the mortgage of real estate.
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Section 3

Commenter Draft

a. Except as provided by subsection (b), this act supersedes any law that:
conflicts with this act; or

September Staff Draft - Section 3. Effect on other laws

a. Except as provided by subsection b. of this section, this act provides comprehensive
provisions for the enforcement of standard form contracts and supersedes any law that:
b conflicts with this act:-er .

b. This act does not supersede statutes that:

(1) require the inclusion of specific terms in standard form contracts;

(2) prohibit the inclusion of specific terms in standard form contracts;

(3) impose formal requirements, other than those specified in this Act, to make a
contract effective, or

(4) regulate consumer fraud.
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Jon Romberg
As explained above, the proposed revisions to this Act would no longer make unconscionability irrelevant. Unless unconscionability is retained, the proposed Act is simply harmful to consumers. Under current law, an adhesion contract law establishes procedural unconscionability; moreover, unequal bargaining power is relevant to making an overall assessment of unconscionability.


Section 4

Commenter Draft

A standard form contract becomes effective when the sale occurs and the merchant either
transfers the contract to the consumer or makes the contract accessible to the consumer.

Revised Staff Draft - Section 4. Time of Effectiveness of Standard Form Contracts Terms

The terms of a A standard form contract becomes effective when:
(1) the sale occurs; and

(2) the merchant either—transfers—the—contractto—the—eonsumer—or makes the contract

accessible to the consumer.
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Jon Romberg
This Section is still unclear. Is a standard form contract not effective when a sale has been made but the contract has not been “transferred” or made “accessible”? What do those terms mean? If a contract is not yet “effective,” can the consumer decide not to go through with the contract, post-sale? How is “make[] the contract accessible to the consumer” defined—is the theoretical accessibility of a contract sufficient because the language exists on a website? If the consumer has checked a box on a website stating that they have had the opportunity to review the terms?



Section 5

Commenter Draft

The consumer may cancel a standard form contract if:

a. the terms of the contract are accessible only after the consumer has purchased the
product;

b. the consumer does not open the package more than is necessary to access the terms of
the contract;

c. the consumer does not use the product; and

d. the consumer returns the product in its original condition and packaging within 30 days
or the time stated in the contract, whichever is longer.

Revised Draft - Section 5. Cancellation of Standard Form Contracts

The consumer may cancel a standard form contract if:

a. the terms of the contract are accessible only after the consumer has purchased the
product;

b. the consumer does not open the package more than is necessary to access the terms of
the contract;

c. the consumer does not use the product; and

d. the consumer has not yet received the product or there has not yet been substantial
performance; and

¢. €& the consumer returns the product in its original condition and packaging within a
reasonable-timenotto-exeeed 30 days or the time stated in the contract, whichever is longer.
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Jon Romberg
How can the consumer not be permitted the right to reasonably inspect the product without thereby waiving any right to cancel a standard form contract with undisclosed, inaccessible, objectionable terms?

Jon Romberg
The cases that have upheld the validity of boxed terms have generally involved 30 days for the consumer to inspect. There is no reason to cap the inspection time at 30 days if the contract provides for a longer time. 


Section 6

Commenter Draft

of law.

b. A primary term is a term that:

(1) establishes the basic price or product specifications clearly and explicitly
specified in the written contract at the time of sale;

(2) identifies the product; or

(3) is negotiated by the consumer and the merchant at or prior to sale.
c. As used in this section:

(1) The basic price term is one that is the net price of a product and does not
include rebates or added fees or costs of such things as delivery, insurance,
financing and the like:

(2) A term identifies the product if it clearly and explicitly states what the
product is:

(3) A term is negotiated if the wording of the term is clearly and explicitly
subject to adjustment by the parties after discussion and agreement, and if such
adjustment has been made by or has been clearly and explicitly rejected by the
parties. A term is not negotiated simply because it is separately signed by a
consumer.

d. A secondary term is any other term of a standard form contract.
e. The determination of whether a term is a primary or secondary term is a question

f. A merchant is bound by primary and secondary terms of its standard form

contract.
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Jon Romberg
To clarify that a primary term must be written and stated in the standardized form contract.

Jon Romberg
This basis for a primary term should also be defined.

Jon Romberg
A definition like this is necessary to make clear that the theoretical possibility of negotiation is not enough to make a term actually “negotiated by the consumer and the merchant at or prior to sale.” 


g. A consumer is bound by primary and secondary terms of a standard form contract
only as permitted by this Act.
September Staff Draft - Section 6. Primary and Secondary Terms

a. A term in a standard form contract is either a primary or secondary term, as
defined in Section 1 of this act.

b. e- A merchant is bound by the terms of a standard form contract unless the

contract has been cancelled.

c. A consumer is bound by the primary-and-seeondary terms of a standard form
contract only as permitted by this act.
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Section 7

Commenter Draft

A consumer is bound by primary terms of a standard form contract unless:

a. the contract is unenforceable because of defenses such as fraud,
misrepresentation, illegality, duress, undue influence, impracticability, frustration of
purpose, the doctrine of reasonable expectations, unconscionability, or mistake; or

b. a price term is unconscionably excessive and was agreed to by an
unknowledgeable consumer under circumstances that unfairly encouraged acceptance.

September Staff Draft - Section 7. Primary Terms

a. Except as provided by subsection b. of this section, a consumer is bound by primary
terms of a standard form contract unless the contract is determined to be unenforceable on the basis
of one, or more—efthefollowine principles of law and equity, including:

?

duress;
fraud;

5. illegality;

6. impracticability or impossibility of performance; or
7. misrepresentations.

2.
3.

b. A consumer is bound by the price term of a standard form contract unless the price term
is unconscionable. :

Hsunconseionably-exeessive: and

) was agreed to by the consumer as a result of the particular circumstances surrounding
the sale when, without those circumstances, a reasonable consumer would have rejected the sale.
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Laura Tharney
Per LSNJ, limiting unconscionability to price terms here eviscerates common law protections – they recommend including unconscionability for other traditional contract defenses for both primary and secondary terms.

Jon Romberg
To remove potential confusion, other available contract defenses are listed (and the implicit rejection of unilateral mistake is removed).

See, e.g., Zacarias v. Allstate Ins. Co., 168 N.J. 590, 595, 775 A.2d 1262, 1265 (2001) (“That fundamental rule of interpretation, known as the doctrine of reasonable expectations, has long been a part of our law.”); M.J. Paquet, Inc. v. New Jersey Dep't of Transp., 171 N.J. 378, 391-92 (2002) (adopting “the principle of impracticability”); Muhammad v. Cty. Bank of Rehoboth Beach, Delaware, 189 N.J. 1, 15 (2006) (“It is well settled that courts ‘may refuse to enforce contracts that are unconscionable.’ …. [T]his Court [has] recognized that adhesion agreements necessarily involve indicia of procedural unconscionability.’”); Hamel v. Allstate Ins. Co., 233 N.J. Super. 502, 507 (App. Div. 1989) (explaining “the conditions for granting rescission in cases of unilateral mistake”) (citing Restatement of Contracts (Second) § 153(a) (“When Mistake of One Party Makes a Contract Voidable”)).

There is no reason that unconscionability (or other available contract defenses in New Jersey) should be removed as a viable contract defense, undermining consumers’ rights. As revised, the unconscionability of a price term would be controlled by the language of 7.b. rather than by current law. We oppose this limitation, but think it far preferable to eliminating unconscionability wholesale.
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Section 8

Commenter Draft —

a. A secondary term of the contract is unenforceable if:

(1) the term is subject to defenses such as fraud, misrepresentation,
illegality, duress, undue influence, impracticability, frustration of purpose, the
doctrine of reasonable expectations, unconscionability, or mistake;

(2) the term conflicts with a primary term;

(3) the term violates a statute or regulation;

(4) at the time of sale the term is unconscionable or would have caused a
reasonable consumer in the situation of the consumer to reject the term; or

September Staff Draft - Section 8. Secondary Terms: Default Rule

a. A secondary term of a standard form contract is unenforceable if, at the time of sale, the
term:
(1) is unconscionable; or
(2) would have caused a reasonable consumer in the circumstances of the consumer
to reject the sale.

b. A finding of unconscionability under this section may be made regardless of whether
the bargaining power of the parties to the standard form contract is equal or unequal.

c. In addition to the provisions of subsection a. above, a secondary term of a standard form
contract is unenforceable if it conflicts with a primary term, or violates a statute or regulation.
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Laura Tharney
LSNJ recommends including unconscionability for other traditional contract defenses for both primary and secondary terms.

Laura Tharney
Per LSNJ, this section is unproblematic as it adds new protections without undermining existing law but they recommend having it simply state “at the time of the sale, the term would have caused a reasonable consumer in the situation to reject the sale.”

Jon Romberg
The relative bargaining power of the parties is relevant, not only to satisfy procedural unconscionability (automatically satisfied under current law for standard form contracts), but also—even if procedural unconscionability is satisfied—for the overall assessment of unconscionability:

“This is not to say that when a contract of adhesion involves overwhelming procedural unconscionability, that those procedural factors are not included and weighed in the overall analysis for unconscionability.” Muhammad v. Cty. Bank of Rehoboth Beach, Delaware, 189 N.J. 1, 16-17 & n.3 (2006) (citing to situation involving a “bill stuffer [that] contained [the] adhesion contract's terms”).

Jon Romberg
This standard of rejecting the term, rather than the sale, is that of the Restatement of Contracts (Second) § 211(3), applicable to unknown terms in “Standardized Agreements.” See Id., comment f (“Although customers typically adhere to standardized agreements and are bound by them without even appearing to know the standard terms in detail, they are not bound to unknown terms which are beyond the range of reasonable expectations.”)

There is no justification for precluding the doctrine of reasonable expectations for primary terms, and at the very least for secondary terms.

Jon Romberg
What other sections of this Act does this refer to? Unless specified, this is opaque and likely to cause confusion.

Jon Romberg
The distinction between primary and secondary terms is properly a question of law decided by the judge because it is technical and would not ordinarily involve significant issues of judgment of the sort properly decided by a jury. Hence section 6.f., supra. 

There is no reason why the enforceability of a secondary term—ordinarily a question of the viability of a contract defense—should be changed by this Act to a question of law rather than a question of fact for the jury.


d. In addition to the provisions of subsections a. and c. above, a secondary term in a
standard form contract is unenforceable if it is determined to be unenforceable on the basis of one,
or more, principles of law and equity, including:

(1) duress;

(2) fraud;

(3) illegality;

(4) impracticability or impossibility of performance; or
(5) misrepresentation.

e. In addition to the foregoing, a secondary term is unenforceable if it:

(1) disclaims a warranty that a product matches its description;

(2) disclaims a warranty that a product is free from defects unless the disclaimer is
prominently placed and the defects are disclosed in the disclaimer or would be disclosed
by inspection of the product;

(3) limits the liability of a merchant for risk of physical injury to any person or
damage to real or tangible personal property caused by a defect in the product existing at
the time of sale; or

(4) chooses the law of a jurisdiction unrelated to the parties or to the subject matter
of the transaction.

f. A secondary term is subject to enhanced scrutiny if it:
(1) pertains to financing for the sale;
(2) limits the manner of dispute resolution in a manner inconsistent with New Jersey

law;
(3) requires a dispute under the contract to be addressed in a venue remote from the

CONsumer; or
(4) limits the remedies available to the consumer pursuant to New Jersey law.

g. A secondary term is enforceable if it:

(1) limits the liability of the merchant for consequential damages related to
economic losses of the consumer as a result of a defect or non-conformity in the product
unless the limit is inconsistent with another provision of this act; or

(2) limits a consumer’s right of refund of the purchase price in the case of a

defective or non-conforming product, provided the term:
(A) does not limit consumer rights under this section Seetion-6-8;
(B) provides the option of replacement or repair;
(C) sets a time limit for submitting a claim provided the time limitation is
reasonable in relation to the nature of the product; or
(D) requires the consumer to produce reasonable proof of purchase of the
product.
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Section 9

No Commenter Draft Submitted

Revised Staff Draft - Section 9. Secondary Terms: Risk of Loss

A secondary term plaeing imposing a risk of loss on the consumer is enforceable only if:

a. the amount of potential loss does not exceed the sale price of the product;

b. the merchant makes insurance available to the consumer suranee at a commercially
reasonable price, and the consumer refuses to purchase the insurance; or

c. the loss is caused by the fault of the consumer.
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Section 10

Commenter Draft —

b. A secondary term is enforceable if it:

(1) limits the liability of the merchant for consequential damages related to
economic losses of the consumer as a result of a defect or non-conformity in the product,
unless that limit would violate an otherwise-available contract defense; or

(2) limits a consumer’s right of refund of the purchase price in the case of a
defective or non-conforming product, provided the term:

{the language of this section was consolidated with Section 8}

tisclai | I hes-its-description:
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Jon Romberg
Why should this Act make contract defenses for secondary terms less available than under current law? If the general idea of the Act is to distinguish between Primary and Secondary terms, with Primary terms more likely to be upheld than previously and Secondary terms either subject to more question or at least largely left unaffected, then why should a Secondary term limiting consequential damages not be subject to ordinary contract defenses? Otherwise, how is this proposed Act anything other than rolling back consumer protections for form contracts in a wholly anti-consumer direction?
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Commenter Draft —

A secondary term that shifts to the consumer the obligation to pay the merchant’s
reasonable attorneys’ fees and costs of litigation shall be enforceable only if it provides that
consumer who prevails recovers attorneys’ fees and costs of litigation from the merchant.
Recovery of fees and costs is limited to twice the basic price of the product or service provided in
the contract.

Revised Staff Draft - Section 10. Attorney fees

A secondary term that shifts to the consumer the obligation to pay the merchant’s
reasonable attorneys’ fees and costs of litigation shall be enforceable only if it provides that
consumer who prevails recovers attorneys’ fees and costs of litigation from the merchant.
Recovery of fees and costs is limited to twice the basic price provided in the contract.
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Jon Romberg
To clarify the price that limits the recovery of fees and costs is the price of the product or service, and to refer back to the “basic price” defined in Section 6.b.1.


Commenter Draft —

a. Terms of a standard form contract may not be contradicted by evidence of a prior,
contemporaneous or subsequent oral agreement. A court may use evidence extrinsic to the contract
only to interpret an ambiguous term.

b. A merchant or consumer may change a term of a standard form contract after the term
has become effective if:

(1) the standard form contract may be terminated by either merchant or consumer

at any time without penalty;

(2) the merchant or consumer gives written notice of the change;

(3) the merchant instructs the consumer or consumer instructs the merchant how to
cancel the contract; and

(4) the change of terms applies prospectively.
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Jon Romberg
This provision adopts the classical rather than modern form of the parol evidence rule, overturning consumer-friendly New Jersey law for no reason. 

1) This has little or nothing to do with standard form contracts. 2) Subsequent agreements (oral or otherwise) are simply not subject to the parol evidence rule and may serve to contradict the terms of a contract, even under a classical approach to the parol evidence rule. 3) This provision conflicts with the approach of the Restatement (Second) of Contracts and with the long-standing approach of the Supreme Court of New Jersey:

“This Court has followed Professor Corbin's expansive view [of the parol evidence rule]. We consider all of the relevant evidence that will assist in determining the intent and meaning of the contract. ‘[E]vidence of the circumstances is always admissible in aid of the interpretation of an integrated agreement. This is so even when the contract on its face is free from ambiguity.’” Conway v. 287 Corp. Ctr. Assocs., 187 N.J. 259, 269 (2006).

Jon Romberg
The professed purpose of this Act is to remove any distinction between consumer and merchant in standard form contracts because, it is asserted, neither party has the power to change the terms of a standard form contract, so any imbalance of power is irrelevant. 

This proposition is plainly unreasonable. Merchants unquestionably have the power to change terms in the standard form contracts they offer, even if their agents—e.g., the parking lot attendant—does not. 
Even assuming the proposition to be true, what is the justification for a one-sided provision that allows one party to unilaterally change the terms of the contract but not the other party, especially when the professed purpose of the act is to eliminate any distinctions between the parties to a standard form contract?

And what does this provision have to do with standard form contracts? Section 12.b simply eliminates any substantive review of the terms of a merchant’s proposed revision to a standard form contract.


