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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

THE NORTHEAST OHIO COALITION Case No. C2-06-896
FOR THE HOMELESS, et al.,
Judge Algenon Marbley

Plaintiffs,
Vs.

JENNIFER BRUNNER, in her official
capacity as Secretary of State of Ohio,

Defendant.

STATE OF OHIO

Intervenor-Defendant

CONSENT DECREE

Plaintiffs Northeast Ohio Coalition for the Homeless (“NEOCH"), the Columbus
Coalition for the Homeless (“*CCH"), (the “Coalitions™), Kyle Wangler (“the Individual
Plaintiff””) and the Service Employees International Union, Local 1199 (“SEIU”) have
brought this action against Defendant Secretary of State and Intervenor-Defendant State
of Ohio (collectively “Defendants™). In addition, Plaintiff-Intervenor Ohio Democratic
Party has filed a Complaint in this action against the Defendants with respect to
provisional ballot issues.

Plaintiffs have alleged that the Individual Plaintiff and some of the Coalitions’
members lack the identification required by the Ohio Voter ID laws to cast a regular
ballot on Election Day and, further, that the Chio Provisional Ballot Laws have been and
will be applied differently and unequally by Ohio’s 88 Boards of Elections. Plaintiffs
allege that they are therefore deprived of the equal protection of the laws and due process.
Plaintiffs have further alleged that the Ohio Voter ID Laws impose an unlawful poll tax
because the State of Ohio does not provide free State of Ohio identification cards and
because homeless voters are unable to provide other acceptable forms of identification
since such identification must contain proof of a current address.

The Court granted in part and denied in part the Defendants’ motion to dismiss
the claims in Plaintiffs’ initial Complaint. The remaining claims in that Complaint, as
well as the new claims in the Supplemental Complaint, are brought solely under federal
law, namely, under the Equal Protection and Due Process Clauses of the Fourteenth
Amendment and the Twenty-Fourth Amendment to the United States Constitution.
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The parties, desiring that this action be settled by an appropriate Consent Decree
(“Decree”) and without the burden of protracted litigation, agree to the jurisdiction of this
Court over the parties and the subject matter of this action. Subject to this Court’s
approval of this Decree, and subject to the continuing validity of this Decree if it or its
terms are challenged in any other court, the parties waive a hearing and findings of fact
and conclusions of law on all issues, and further agree to the entry of this Decree as final
and binding among and between themselves as to the issues raised in the Plaintiffs’
Complaint and Supplemental Complaint, and the matters resolved in this Decree.

This Decree, being entered with the consent of the parties, shall in no way
constitute an adjudication or finding on the merits of Case No. 2:06-CV-896, nor be
construed as an admission by the Defendants of any wrongdoing or violation of any
applicable federal or state law or regulation.

In resolution of this action, the parties hereby AGREE to, and the Court expressly
APPROVES, ENTERS and ORDERS, the following:

I. PURPOSES OF THIS DECREE
1. The purposes of this Decree are to ensure that:

a. The fundamental right to vote is fully protected for registered and
qualified voters who lack the identification required by the Ohio Voter ID
Laws, including indigent and homeless voters—such as the Individual
Plaintiffs and certain members of the Coalitions—who do not have a
current address and cannot readily purchase a State of Ohio ID Card;

b. These voters are not required to purchase identification as a condition to
exercising their fundamental right to vote and have their vote be counted,

c. The legal votes cast by these voters will be counted even if they are cast
by provisional ballot on Election Day;

d. These voters will not be deprived of their fundamental right to vote
because of differing interpretations and applications of the Provisional
Ballot Laws by Ohio’s 88 Boards of Elections;

e. These voters will not be deprived of their fundamental right to vote
because of failures by poll workers to follow Ohio law. For purposes of
this Decree poll worker error will not be presumed, but must be
demonstrated through evidence; and

f. All legal votes that are cast by indigent and homeless voters on Election
Day will be counted.
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II.

IIL.

PARTIES BOUND BY DECREE.

This Order shall be binding upon the Defendants and their employees, agents and
representatives, The Secretary of State will issue Directives to the Boards of
Elections to follow this Decree, and will use her best efforts to enforce the Decree
and all related Directives if put on notice of any alleged violations.

The parties recognize that Article VI, Clause 2 of the United States Constitution
provides that “[t]his Constitution, and the Laws of the United States which shall
be made in Pursuance thereof;, ... shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding.”

GENERAL INJUNCTIVE RELIEF.

The Court ADOPTS and annexes hereafier Directive 2008-80 as an Order of this
Court.

Defendant Secretary of State, her agents, employees and representatives will
instruct Ohio’s county Boards of Elections to adhere to the following rules
regarding the casting and counting of provisional ballots for persons without
identification other than a social security number:

a. Boards of Elections must count the provisional ballot cast by a voter using
only the last four digits of his or her social security number as
identification if all of the following conditions are met:

i. The individual who cast the provisional ballot is registered to vote;

ii. The individual is eligible to cast a ballot in the precinct and for the
election in which the individual cast the provisional ballot;

iii. The provisional ballot affirmation includes a statement that the
individual is registered to vote in the precinct in which the
provisional ballot was cast and a statement that the individual is
eligible to vote in the election in which the provisional ballot was
cast;

iv. The individual’s name and signature appear in the correct place on
the provisional ballot affirmation form, unless the voter declined to
execute the affirmation and the poll workers complied with their
statutory duties under R.C. 3505.182 and R.C. 3505.181(B)(6)
when a voter declines to execute the affirmation;

v. The signature of the voter substantially conforms to the signature
contained in the Board of Election’s records for that voter;
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Vi,

Vii.

viii,

1X.

The provisional ballot affirmation includes the last four digits of
that voter’s social security number, which is not found to be
invalid;

The individual’s right to vote was not successfully challenged;

The individual did not already cast a ballot for the election in
which the individual cast the provisional ballot; and

Pursuant to R.C. 3505.183(B)(2), the Board of Elections
determines that, in addition to the information included on the
affirmation, there is no additional information for determining
ballot validity provided by the provisional voter or to the Board of
Elections during the ten days after the day of the election that casts
doubt on the validity of the ballot or the individual’s eligibility to
vote.

b. Boards of Elections may not reject a provisional ballot cast by a voter,
who uses only the last four digits of his or her social security number as
identification, for any of the following reasons:

i,

ii.

i,

iv.

vii.

The voter provided the last four digits of a Social Security Number
but did not provide a current driver’s license, state issued
identification, or other document which serves as identification
under Ohio law;

The voter did not provide a date of birth;

The voter did not provide an address that is tied to a house,
apartment or other dwelling provided that the voter indicated that
he or she resides at a non-building location, including but not
limited to a street comner, alley or highway overpass located in the
precinct in which the voter seeks to cast a ballot and that the non-
building location qualifies as the individual’s voting residence
under R.C. 3503.02;

The voter indicated that he or she is homeless;

The voter cast his or her provisional ballot in the wrong precinct,
but in the correct polling place, for reasons attributable to poll
worker error;

The voter did not complete or properly complete and/or sign the
provisional ballot application for reasons attributable to poll
worker error; or

The poll worker did not complete or properly complete and/or sign
the provisional ballot application witness line and/or the
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provisional ballot affirmation form, except for reasons permitted
by the governing statutes.

c. Boards of Elections must observe the following rules regarding the
delegation of processing provisional ballots, and determining their
validity, to board staff:

i. Ultimately, the members of Boards of Elections must determine
the validity of all votes cast in an election and must certify the
results of all elections. However, nothing in Ohio law requires that
the members of a Board of Elections must personally complete all
tasks associated with preparing for that certification.

Board, delegate the processing and some aspects of counting
provisional ballots to board staff. Such processing must be done in
bipartisan teams.

iii. Ifa Board of Elections delegates the processing of provisional
ballots, it must first adopt a policy setting forth procedures for the
processing of provisional ballots. Under that policy, board staff
responsible for processing provisional ballots must make a
recommendation to the Board as to the eligibility of each
provisional ballot cast in the county, either on an individual basis,
or as to groups or categories of similarly situated provisional
ballots.

iv, Ultimately, the members of Board of Elections must determine the
eligibility or ineligibility of all provisional ballots cast within the
county in accordance with Ohio law. Boards may not delegate this
task.

v. Each Board of Elections must then cause the ballots to be counted
by board staff, and must include the tabulation of that count in its
official canvass of the election results and, to the extent required,
its certification of the election results to the Secretary of State.

IV. IMPLEMENTATION.

6. Defendant Secretary of State shall issue a Directive to all Boards of Elections that
sets forth the text of the injunctive relief described above.

7); Before every primary and general election, Defendant Secretary of State shall
remind Boards of Elections that they must comply with the injunctive relief
described above and shall distribute the text of the injunctive relief to all Board
Members, Directors and Deputy Directors.
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10.

In every location where provisional ballots are processed after an election, Boards
of Elections shall post a notice in a conspicuous place that contains the text of the
injunctive relief described above in large, capitalized and bolded type.

CONTINUING VALIDITY.
This Decree shall remain in effect until June 30, 2013.

If the State of Ohio repeals or amends any portion of the Ohio Voter ID Laws or
Provisional Ballot Laws that are identified in the Complaint, Defendant Secretary
of State shall file a notice with the Court within 30 days of passage of the law
regarding such changes. Those changes in Ohio law will supersede this consent
decree and this decree will be automatically amended by operation of law to

11.

VI.
12.

include those statutory changes.

Any of the parties may file a motion with the Court to modify, extend or terminate
this Decree for good cause shown.

MISCELLANEOUS PROVISIONS,

Within sixty (60) days after entry of this Decree, Defendant Secretary of State
shall pay to counsel for Plaintiffs the attorneys’ fees that were previously awarded
by this Court, as follows: $321,942,15.51 to Porter Wright Morris & Arthur LLP,
$99,722.58 to Carlile Patchen & Murphy LLP, and $82,749.38 to The Chandra
Law Firm, LLC.,

IT IS SO ORDERED.

4 57

UNITEDATATES DISfRICT JUDGE
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JENNIFER BRUNNER
OHIO SECRETARY OF STATE

DIRLCTIVIE 2008-80
September 5, 2008

TO: ALLCOUNTY BOARDS OF ELECTIONS
MEMBLERS, DIRECTORS, DEPUTY DIRECTORS

This directive is inlended to clarify Ohio’s voler identilication requirements as applied by Chio's
boards of elections, Ohio election officials and poll workers in Ohio. This dircelive supersedes
Seetion | ol Direelive 2007-006.

All boards of clections shall implement the instructions provided in Lthis directive,

The Scerclary of State's olfice has incorporaled Lhe instructions contained in this directive in ils
Poll Worker Manual of Instructions and its Poll Worker Quick Reference Guide, which is provided
to boards of elections and relerenced in Direetive 2008-77. Presiding judges must be provided
with a copy of this direelive, and the Sveretary ol State’s office offers [urther assistance to boards
of elections in interpreting or applyving this direetive through the elections attorneys at the
Sceretary ol Stale’s olfice assigned Lo counly hoards of clections.

Llecetion Day Regular Voling 1D Requirements

R.C. 350518 requires every voter, upon appearing at the polling pluce to vole on Election Day,
Lo announce his or her full name and current address and provide proof vf the voter’s identity.
The forms ol identification that may be used by a voler who appears at a polling place 1o vote on
an Eleetion Day include:

1. His or her cuarrent and valid Ohio deiver's license; or

2. 1is or her current and valid photo identification card issucd by the State of
Ohio or the United Slates government; or

3. Ilis or her military identification (“military 117); or

4. Anoriginal or copy of a current utility bill; or

5. Anoriginal or copy of a current bank statement; or

6. Anoriginal or copy of a current paycheck; or

7. Anoriginal or copy ol a current povernment cheel or

8. An original or copy ol a current other government document.
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(NOTE: An Ohio driver's license or Ohio issucd photo idenlification card may be used that does
not contain the voter’s address appearing in Lthe records of the board of elections. In such case, a
poll worker must record the last 4 digils of the voter's driver’s license or Ohio ID card number in
polling place records as instrucled by the board of elections. Also, beginning with the November
2008 general clection, pursuanl to Am. Sub. IH.B. 562, military ID's will no longer have to
contain the name or address of the voter offering the military TD as identification; poll workers
must, however, be able to ascertain that the person oftering the military 1D as identilication is
Lhe person he or she purports to be and has the qualifications Lo vole in the election in question.)

Please see the definitions section of this Direclive for clarification on such terms
as “current” and for more information about the above forms of identification.

I an elector appearing on an Eleelion Day to vole in person does not have, or fails or refuses o
provide, any of the acceptable forms of proof of identity outlined above, that clector may cast a
provisional ballot pursuant to R.C. 3505.181. A discussion ol instructions for provisional voting

appears i Directive2008-81.

Please see addendum No. 1 to this directive., That addendum is a flow chart that
poll workers may use to assist them in determining whether a particular voter
has provided sufficient identification to vote a regular ballot or must vote a
provisional ballot. Four copies of this addendum must be included in the
precinct/polling location kit for Election Day.

Absentee (“Early™) Voting ID Requirements

Any qualified Ohio clector whosc current voting residence address is the address appearing in
the records of the board of elections for that voter may request an absent voter’s ballot without
stating a reason. A detailed discussion of absentee voling appears in Directive 2008-82.

The Ohio General Assembly has implemented somewhal different and perhaps more simplified
voter ID requirements for absentee voling (whether by mail or in person) than for Election Day
voling. Absentee voters are required Lo provide 1D al two distinel points in the voling process.
IFirst, all absentee voters must provide ID at the time they apply for their absentee ballots.
Sccond, all absentee voters must also provide ID at the time they vote and return their absentee
ballots.

A voter is not required to provide identical forms of required ID at both points in time discusscd
above as long as both forms of 1D provided are acceptable forms of ID as enumerated below. The
forms of ID that may be used by an absentee voter include:

1. His or her Ohio driver's license number; or

2, The last four digits of his or her Social Sceurily number; or

3. A copy of his or her current and valid Ohio driver’s license; or

4. A copy of his or her photo identification card issucd by the State of Ohio or
the United States government; or

5. A copy of his or her a military identificalion; or

6. An original or copy of a utility bill; or
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7. An original or copy of a bank statement; or

8. An original or copy of a paycheck; or

9. An original or copy of a government checls; or

10.An original or copy of anolher government document.

(NOTE: Beginning with the Novenber 2008 general election, pursuant to Am. Sub. [.B. 562,
military 1D's will no longer have Lo contain the name or address of the voler offering the military
ID as identificalion; poll workers must, however, be able Lo ascerlain that the person offering the
military ID as identification is the person hie or she purports Lo be and has the gualifications o
vole in the election in question.)

i an clector or voler who desires Lo vole absentee provides the identification information
contained in numbers 1 or 2 above, he or she is nol required also Lo provide any of Lhe
identification documentation described in numbers 3 through 10 above.

Please see Lthe definitions section of this Divective for clarification on such lerms
as “current” and for more informalion aboul the above forms of identification.

Definitions Relating to Voter ID

Am. Sub. H.B. 3 did not define many of the lerms used in tie voter 1D requirements contained
in that law. To ensure unilorm applicalion ol those requirements throughout Ohio, and under
my authorily under R.C. 3501.05, Lhe following Llerms are defined, as used in relalion to voter
1D:

Current

“Current” means the document was issued on a date within one year immediately preceding the
date of the eleclion atl which the voler secks Lo vote, or has on il an expiration date which has nol
passed as of the date of the election in which the voter seeks to vole,

Conform

For the purposes of verilying the identity of the voler by name, “conform” means that the
document shall conlain the same last e and the same first name or derivative of the [(irst
name as the first and last names appearing in the poll list or signature poll book., When a middle
name or initial can be matched, Lhe election oflicial or poll worker should also verify the middle
name or initial. Minor misspellings shall not preclude the use of a proffered D for purposes of
voling.

FFor the purposes of verilying Lhe identily of the voler by address, “conform” does nol mean an
exacl mateh, bul rather, the torm and contenl of the address can reasonably be delermined Lo
maleh the form and content of the address appearing in the poll list or signature poll book.

Photo identification

R.C. 3501.01(AA) defines “pholo idenlilication” and requires ALL of the following:
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» The photo identification has been issued by cither Lthe government of the United States
or the State of Ohio. Drivers’ licenses and photo ID cards trom other states or
countries are not acceptable forms of idenlification.

« The photo idenlification shows a photograph of the individual Lo whom it was issucd,
and the photograph appears Lo be the person who has presenled the photo ID.

e The photo identification includes an expiration date that has not passed.

e The photo identificalion shows the name of the individual Lo whom it was issued,
which shall conform to the name in the poll list or signature poll book for the person
presenting the photo 1D.

« The photo identification shows the current address of the individual to whom it was
issued, which shall conform to the address in the poll list or signature poll book. There
are two exceptions, however. No voter shall be denied a regular ballot solely
because his or her military ID or his or her Ohio driver’s license or ID card
does not provide his or her current address, or the address on his or her
Ohio driver's license or ID card does not match that in the poll list or
signature poll book. Note, in this case, Lhe poll worker must aceept once ol these forms
of photo ID Lo allow the individual lo vote, bul must record Lhe last four digits of a
driver’s license or state 1D number if the address on the ID does nol match the address
for the voter appcaring in the poll list or signature poll book.

Plcase note that there are two numbers on an Ohio driver’s license. The required
number is the number located on the left hand side of the ID under the phrase “LICENSE
NO.” The correct number actually begins with letters. In contrast, the number located above
the picture on an Ohio driver’s license number is nol the driver’s license number and cannot be
used to verify the identity of a voter.

If an absentee voter provides the number above his or her picture and not the
driver's license number, the board must notify the voler of such error by telephone or in
wriling, within two business days of recciving the application or voled ballot. The voter so
notified must be permitted to appear in person at the office of the board to provide the correct
information. In the case of a returned absent voler's ballot, the voter shall have until the tenth
day after the clection to provide this informalion Lo enable his or her ballot Lo be counted.

Military ID

The General Assembly has not defined “Military identification.” Generally speaking, an
acceptable Military ID is an identification card issued by the United Slates Department of
Defense to:

« An active duty member of any branch of the United States Armed Forces (Air Foree,
Army, Coast Guard, National Guard, Reserves, Joint Services, Marines, or Navy);

o A member of a reserve military unit;

« Aretired military personnel;

e Adependent of a military personnel;

« An ROTC student; or

e Some civilian government employces and contraclors.

The ID presented must allow Lhe clection official 1o whom it is presented to verily that the
person presenting the ID is the person whom they purport to be, and thus, to verily that the
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person presenting the 1D has the guadilications to vole in the cleetion al which the 1D is
presented.

Specifically, as of August 2008, all Military 1Ds should indicate that theyv are a version ol
o The Common Access Card (CCACT), including Geneva Convention Identilication Cards,
Geneva Convention Accompanying Forees Cards, Identification and Privilege Cards, and
[dentification Cards:
o DD Form 2 {such as DD Form 2a); or
e DD Form 1173.

All CACs look very similar; the slight viriations in the form of the ID depend on the 1D holder's
status in the military and are not at issue for the purpose of voling.

DD Form 2 and DD Form 1173 identiication cards are very different in appearance [rom the
CACs, and there are several versions ol cach card that may look very dilferent from one another,
Examples of the various forms of CACs, DD Form 2s;, and DD Form (173s are
included in Addendum No. 2 to this dircective.

Additional Peints of Clarification Regarding Military IDs

o 11 does not matler what color a military 1D is. The eolor of the Military 1D simply
indicates the status ol the individual with the military (Inactive Reserve, ROTC, Reserve,
Retired, Dependent, or Active).

e N also does not malter what branch of the military the voter is allfiliated with, although
the braneh may be indicated on the 10D,

o Lapiration dates:

o I the ID presented by a voter does have an expiration date on it (and moslt
military 1Ds do), the clection official reviewing the 1D should apply the definition
ol current contained in this directive, meaning that the 1D is valid il the
expiration dale has not passed as of the date of The election in which the voler
seeks Lo vole when he orshe presents his or her 1D,

11 the expiration date has passed, the 1D nuay not be used.

Military IDs Tor retired military personnel and reserve members of the military

do not have an expiration date on them. Rather, those 1Ds indicate that they

are valid for an indelnite period of time. For example, some military 1Ds may
say "INDEF” where an expirition date should otherwise appear. Military ID's of
this nature are valid [or purposes of voling whenever presented by avoter.,

Utility Bill

A rutilite bill™ includes, but is not limited Lo, water, sewer, electrie, natural gas, heating oil, cable
or satellite television, internel, Lelephone or digital telephone, and cellular telephone service. A
“Iill” is o statement of fees owed for such services. A hill is sullicient even il i shows a zero (0)
balance due. The utility hill presented [or the purposes ol identification must show thal it was
issued Lo the voler who has presented it The utility bill must show the voter’s name and current
address, which must conform to the voter's name and address in the record of the board of
clections, including the poll list or signature poll book and must be a current statement as
defined in this direclive. The bill may be an original or a copy ol an original.  Computer
generated print-outs of electronically ransmilled bills are also valid.
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Bank Statement

A "hank statement” includes, but is not limiled to, a statement rom any financial or brokerage
institution that bears the naime and current address ol the voler presenting it for identilication.
The name and address of the voler thal appears on the bank stalement must conform to the
voler’s name and address in the record of the board ol elections, including the poll list or
signature poll book and must be a current statement as delined in this direelive. The statement
may be an original or a copy of an original. Computer generaled print-ouls ol electronically
transmitied statements are also valid.

Paycheck

A “paycheck” includes, bul is not limiled Lo, i paycheck, check stub or receipt provided for direct
deposit of wages or carnings [tom any public or privale employer and which bears the name and
current address of Lhe voter presenting il for identilicalion. The name and address ol the voler
thal appears on the payeheck must conform Lo the voler's name and address in the record of the
board of clections, including the poll list or signature poll book and must be eurrent as delined
in this directive, The paycheck may be an original or o copy of un original, Compuler generaled
print-ouls of electronically transmitled check stubs or receipls are also valid.

Government Check

A “government cheek” includes, bul is not limited Lo, a paycheck, check stub or receipl provided
for direet deposit of funds issued by any political subdivision of this stale, including the State of
Ohio, or any polilical subdivision of or by another stale or by the United Stales government Lhat
bears the name and current address of the voler presenting it Tor identification, The name and
address of the voler that appears on Lhe government check must conlform 1o the voler's name
and address in the record of the hoard of elections, including the poll list or signature poll book
and must be current as defined in this directive. The check may be an original or a copy of an
original, Computer generated print-ouls of electronically transmilted check stubs or receipts are
also valid.

Other Government Document

“Other government document” includes, but is nol limited, o a document Lhat is issued by a
government office and that bears the name and current address of the voler presenting it for
idenlification. The name and address ol the voter Lhal appears on the government document
must conform to the voter’s name and address in the record ol the hoard of elections, including
the poll list or signalure poll book and must be current as defined in this directive.
“Government office” includes any local (including county, cily, township, and village
povernments), state, or [ederal (United Stales) government office, branch, agency, department,
division, or other similar component, including a board, commission, public college or
university or public communily college, whether or nol in Ohio. By way ol example, this may
include, bul is not limited to, letlers; bills for taxes and other similar obligations; hunting,
lishing and marine equipment operator's licenses; license renewal nolices and other notices;
fiting receipls; court papers; grade reporls; or transeripls.
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Please note that R.C. 3505.18(A) does explicilly provide that an clector cannot use
as proof of identity a notice that a board of elections mailed to that voter under
R.C. 3501.19 01 3503.19.

11 you have questions aboul this directive, please contael your assighed elections counsel at 614-
J60-2585.

Sincerely,

Jemnifer Brunner



