
Executive Summary of NECEC LLC/Avangrid Complaint

1. After years of regulatory proceedings resulting in the issuance of all necessary

siting, environmental, and land use permits, NECEC LLC undertook physical construction of the

New England Clean Energy Connect transmission line corridor (“NECEC” or “Project”) in

January 2021. The NECEC represents a billion dollar investment in the clean energy future of

New England. It will reduce greenhouse gas (“GHG”) emissions by the equivalent of removing

700,000 cars from the road each year the Project is in service. To date, NECEC LLC has

expended approximately $449.8 million dollars on the Project, and substantial physical

construction has occurred: approximately 124 miles of right-of-way along the corridor for the

direct current (“DC”) line has been cut (over 80%); clearing along the corridor for the alternating

current (“AC”) is complete; over 120 structures have been erected along the DC, AC, or network

upgrade portions of the Project, collectively; over 3 miles of conductor has been strung along the

network upgrade line; and site preparation and component construction for a converter station is

well advanced. Despite the granting of permits for the Project, the environmental and economic

benefits of the Project, and the substantial progress in transmission line construction, opponents

of the Project – funded by electric generators in New England who burn fossil fuels – have now

successfully pursued passage of legislation via direct initiative specifically targeted at the Project

that would, if enforced, retroactively ban the completion and operation of the NECEC.

2. This Initiative represents an extraordinary attempt to deprive a private party of

vested rights in the construction and operation of a multi-year development project. “[A] statute

which has retrospective application is unconstitutional if it impairs vested rights.” Fournier v.

Fournier, 376 A.2d 100, 101-02 (Me. 1977). NECEC LLC has commenced significant, physical
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construction of the Project in good faith, with the intention to carry it through to completion,

pursuant to valid permits. Because NECEC LLC has undertaken good faith construction of the

Project, NECEC LLC has a vested right to complete and to operate the Project. Any other

conclusion would render any major development project in the State – in fact, any effort by any

person or business in the State to build any project, no matter how big or how small – vulnerable

to discriminatory and prejudicial efforts to kill the project by after-the-fact changes to the law.

Such retroactive deprivation of vested rights is contrary to the fundamental principles of fairness

and equity embodied in Maine law.

3. The Initiative also represents a nearly unparalleled violation of separation of

powers principles enshrined in the Maine Constitution. The framers adopted a system of

separated powers because they were “well acquainted with the danger of subjecting the

determination of the rights of one person to the ‘tyranny of shifting majorities.’ . . . It was to

prevent the recurrence of such abuses that the Framers vested the executive, legislative, and

judicial powers in separate branches.” I.N.S. v. Chadha, 462 U.S. 919, 961-62 (1983) (Powell,

J., concurring); see THE FEDERALIST NO. 47 (James Madison), 1788 WL 461, at *3. The

separation of powers doctrine thus seeks to prevent unfair applications of the law to specific

individuals. Carter v. Lehi City, 269 P.3d 141, 152 (Utah 2012). This structure is reflected not

only in the U.S. Constitution, but also the Maine Constitution. Accordingly, the decisions of

state executive agencies and the judiciary applying the law to particular individuals based on

specific facts and circumstances cannot be reversed by legislative action. Nevertheless,

opponents of the Project have now twice sought to reverse final executive and judicial actions

via initiative – first through an initiative, struck down as unconstitutional by the Law Court, that
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singled out the Project by name, and, now, through an initiative that is designed to accomplish

the same end through retroactive application to the Project.

4. The Initiative is also flawed because it would cause the reopening and voiding of

a lease with the BPL, contrary to the provisions in the Maine and United States Constitutions

protecting the sanctity of contracts. The State cannot unilaterally cancel its lease with NECEC

LLC.

5. Because the Initiative violates NECEC LLC’s vested rights as well as basic

constitutional protections provided by the Maine and United States Constitutions, the Initiative

cannot lawfully be applied retroactively to the Project.
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