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Abstract	
 
	

This	paper	traces	and	defends	a	distinctively	pragmatist,	epistemic,	approach	to	

questions	of	legitimacy	and	authority.	It	finds	its	roots	in	the	classical	pragmatists	

C.S.	Peirce,	John	Dewey	and	Oliver	Wendell	Holmes,	and	also	in	Frank	Ramsey,	who	

drew	on	Peirce	for	inspiration.	The	argument	is	that	pragmatism	offers	us	a	

compelling	account	of	the	legitimacy	and	authority	of	law,	in	which	legitimacy	and	

authority	lie	in	the	structure	of	political	and	legal	institutions:	in	whether	or	not	

they	are	deliberative	and	democratic,	and	engaged	in	a	culture	of	justification.	

	
 
1.	Two	Pragmatist	Answers	to	Questions	about	Legitimacy	

The	question	of	legitimacy	and	authority	is	one	in	which	the	stakes	are	high.	Those	

subject	to	a	law	can	ask	“Why	is	that	law	authoritative	for	me”?	or	“How	does	this	

law	make	a	normative	demand	on	me”?	The	answers	go	to	the	heart	of	a	society’s	

political	and	legal	institutions,	and	to	whether	they	are	morally	good	and	practically	

effective.	

The	pragmatist	tradition	has	offered	us	two	distinct	kinds	of	answers	to	

questions	about	the	legitimacy	and	authority,	each	starting	from	the	fact	that	there	

are	no	certain,	infallible	foundations	given	to	us	by	a	Great	Book	or	a	Great	Man	or	a	

Great	Theory,	and	that	those	who	seek	such	an	absolute	grounding	are	on	a	fruitless	



and	dangerous	mission.	John	Dewey	captures	this	insight	of	pragmatism	by	calling	

the	formalist	or	“intellectual”	approach	to	law	as	hanging	on	“scraps	of	paper”	and	

as	“voices	in	the	air.”2		

We	have	to	start	from	the	ground	up,	two	routes	are	available,	and	different	

pragmatists	have	gone	in	each	direction.	One	route	is	quietist.	It	is	most	prominently	

manifested	in	the	work	of	Richard	Rorty,	and	can	be	traced	back	to	Wittgenstein.	On	

this	version	of	pragmatism,	the	absence	of	infallible	foundations	leads	to	the	idea	

that	we	cannot	aim	at	getting	things	right,	but	only	at	agreement	with	our	peers,	or	

within	a	community	or	form	of	life.	All	we	have	are	the	facts	on	the	ground,	with	no	

rules	or	norms	or	truths	that	go	beyond	a	description	of	the	facts.	I	have	argued	that	

this	brand	of	pragmatism	can	only	end	in	the	“might	is	right”	view,	leaving	us	with	

nothing	to	say	to	those	who	disagree	with	us,	and	with	nothing	to	say	to	ourselves	as	

to	why,	for	instance,	taking	the	experience	of	others	into	account	is	better	than	what	

one	of	the	promoters	of	the	quietest	view,	the	Nazi-sympathizer	Carl	Schmitt,	

advocated	–	aiming	at	“substantive	homogeneity”	in	our	community.	3	Rorty	

happened	to	be	a	liberal	democrat,	and	he	wanted	to	resist	these	implications.4	

Nonetheless,	he	admitted	that	on	his	view,	one	can	in	principle	be	a	good	pragmatist	

and	also	a	good	Nazi.5	I	shall	in	this	paper	only	be	tangentially	concerned	with	this	

kind	of	quietest	pragmatism,	for	it	is	the	other	kind	of	pragmatism	that	seems	to	me	

to	be	so	full	of	promise.	

That	other	pragmatist	answer	to	the	question	of	legitimacy	is	epistemic.	It	

stresses	the	value	of	taking	the	perspectives	and	experiences	of	others	seriously,	



given	that	we	want	to	reach	the	right,	or	warranted,	or	true	decision.	The	version	of	

this	argument	I	myself	have	favored	builds	on	the	work	of	one	of	the	founders	of	

pragmatism,	C.	S.	Peirce.	His	core	idea	is	that	a	true	belief	is	one	that	is	indefeasible,	

or	would	stand	up	to	all	experience	and	argument.	He	had	a	broad	account	of	

experience	that	included	experience	had	in	diagrammatic	mathematical	contexts,	

and	the	felt	experience	of	others	in	figuring	out	what	is	valuable.	Hence,	with	respect	

to	questions	about	what	is	good	or	just,	if	we	want	to	get	the	right	answers	–	the	

answers	that	would	really	be	indefeasible	-	we	must	take	into	account	as	much	

experience	as	we	can.	The	epistemic	pragmatist	answer,	that	is,	takes	us	to	an	

experience-driven	method	of	decision-making,	today	sometimes	called	deliberative	

democracy,	on	which	legitimacy	and	authority	flow	from	the	fact	that	we	employ	a	

method	that	takes	the	experience	of	all	into	account,	and	is	thus	more	likely	to	give	

us	warranted	or	true	decisions.	

But	when	it	comes	to	the	questions	of	legitimacy	and	authority	of	law,	we	

must	turn	to	Dewey	and	to	Oliver	Wendell	Holmes	for	the	best	epistemic	pragmatist	

argument.	Dewey	put	the	epistemic	thought	as	follows.	Democracy	is	the	use	of	the	

experimental	method	to	solve	practical	problems;	it	is	an	application	of	“cooperative	

intelligence”	or	inquiry	(LW	13:	187;	1939);	it	is	the	space	in	which	we	can	

“convince	and	be	convinced	by	reason”	(MW	10:	404;	1916).	He	argued	that	a	

broadly	democratic	method	is	a	precondition	of	every	domain	of	inquiry,	from	

physics	to	politics.	Inquiry	requires	the	unimpeded	flow	of	information	and	the	

freedom	to	offer	and	to	criticize	hypotheses.6	More	recent,	if	not	always	explicitly	



pragmatist,	versions	of	this	argument	can	be	found	in	the	work	of	Hilary	Putnam,	

Bernard	Williams7,	John	Rawls,	and	Ronald	Dworkin.8	They	each	argue	that	the	best	

that	human	beings	could	do	in	a	reflective,	experience-based	process	is	what	

warrant	or	truth	amounts	to	with	respect	to	questions	about	the	good,	the	just,	and	

the	right.	But	before	Dewey,	and	before	the	contemporary	pragmatists,	there	was	

Oliver	Wendell	Holmes,	and	it	will	be	instructive	to	look	to	see	how	the	pragmatist	

epistemic	argument	was	first	carved	out.	

	

2.	Holmes:	Experience	and	the	Law	

It	is	sometimes	forgotten	that	two	lawyers	played	critical	roles	in	The	Metaphysical	

Club	of	the	1860’s,	the	reading	group	in	which	pragmatism	was	born.	The	most	

prominent	of	them	was	Oliver	Wendell	Holmes	Jr.		The	other	was	Nicholas	St.	John	

Green,	who	Peirce	credited	with	urging	upon	the	group	Bain’s	definition	of	belief	as	

that	upon	which	we	are	prepared	to	act.	St.	John	Green	is	not	remembered	for	much	

else,	but	of	course	Holmes	went	on	to	be	one	of	America’s	most	famous	Supreme	

Court	judges	and	respected	legal	theorists.	It	is	in	his	view	that	we	can	find	the	most	

explicit,	and	I	think,	one	of	the	best,	pragmatist	accounts	of	authority.	Anyone	

familiar	with	Peirce	will	hear	echoes	of	Peirce	in	Holmes’	talk	of	how	experience	

drives	inquiry	and	the	settlement	of	belief.	Holmes	attended	some	of	Peirce'	s	

lectures,	on	science	and	inquiry,	at	the	Lowell	Institute	in	1866.9 Although	Holmes	

was	wary	of	flying	under	the	pragmatist	banner,	because	of	its	associations	with	

James’	more	extreme	position,	his	legal	theory	was	distinctly	pragmatist.	10	



Holmes,	like	all	pragmatists,	starts	from	the	bottom-up.	His	theory	of	law	is	

about	the	common	law,	which	starts	with	cases	“and	only	after	a	series	of	

determinations	on	the	same	subject	matter”	does	it	come,	“by	.	.	.	induction	to	state	

the	principle”	(1995	[1870]:	213).	Law	is	not	something	that	is	set	out	in	advance,	

and	it	is	not	set	out	in	stone	or	in	statute.	It	is	a	growing,	evolving,	ongoing	

enterprise.	It	is	an	enterprise	of	inquiry,	or	“successive	approximation,”	that	starts	

from	precedent,	or	our	settled	body	of	background	belief,	and	then	is	driven	by	

experience,	conflict,	and	unanticipated	problems.	Holmes,	that	is,	was	set	against	

taking	precedents,	legislation,	or	moral	principles	as	immutable	truths.	He	is	the	

originator	of	the	pragmatist	conception	of	law	and	authority,	on	which	the	concept	

of	law	is	not	abstract,	doctrinal,	and	formal	–	something	set	out	definitively	by	the	

sovereign	or	by	legislators	in	statute.	Law	and	its	legitimacy	are	not	separate	from	

inquiry,	politics	and	democracy.		

In	the	first	few	lines	of	the	1882	book	The	Common	Law,	Holmes	tells	us	what	

law	is:	“The	life	of	the	law	has	not	been	logic:	it	has	been	experience”	or	“the	felt	

necessities	of	the	time”	(1882:	1).	The	law	does	not	consist	of	a	fixed	body	of	

doctrines	and	syllogisms	derived	from	them,	but	rather,	it	is	an	organic	structure	

that	has	come	together	in	response	to	experience.	He	says	that	all	theories	that	

consider	the	law	“only	from	its	formal	side”	are	failures	(1882:	36–37).	Whatever	

code	or	set	of	principles	or	statutes	might	be	adopted,	“[n]ew	cases	will	arise	which	

will	elude	the	most	carefully	constructed	formula”	and	will	have	to	be	reconciled	

(1995	[1870]:	213).	“Truth,”	he	says,	is	“often	suggested	by	error”	and	that	is	why	

we	need	always	to	employ	“reason	and	scrutiny”	(1882:	37).	Law,	for	Holmes,	grows	



in	a	fallible	way,	where	doubt,	conflict,	and	disputes	about	what	the	law	is,	are	

resolved	under	the	force	of	experience.	

This	epistemic	argument	is	just	as	forcefully	expressed	in	his	1897	“The	Path	

of	Law”:	

Take	the	fundamental	question,	What	constitutes	the	law?	You	will	find	some	

text	writers	telling	you	that	it	is	something	different	from	what	is	decided	by	

the	courts	of	Massachusetts	or	England,	that	it	is	a	system	of	reason,	that	it	is	

a	deduction	from	principles	of	ethics	or	admitted	axioms	or	what	not,	which	

may	or	may	not	coincide	with	the	decisions.	.	.	.	The	prophecies	of	what	the	

courts	will	do	in	fact,	and	nothing	more	pretentious,	are	what	I	mean	by	the	

law.	[1952	[1897]:	172–73]	

One	(and	only	one)	of	the	reasons	the	prophecies	of	the	courts	are	so	important	is	

that	people	are	enabled	by	them	to	predict	and	adjust	their	behavior	accordingly.	

The	Bad	Man,	for	instance,	is	able	to	predict	what	the	courts	will	decide,	in	order	to	

adjust	his	behavior	and	avoid	sanction.	Holmes	says:	“a	legal	duty	so	called	is	

nothing	but	a	prediction	that	if	a	man	does	or	omits	certain	things	he	will	be	made	to	

suffer	in	this	or	that	way	by	judgment	of	the	court”	(1952	[1897]:	169).		

We	can	hear	Bain’s	dispositional	account	of	belief	operating	in	the	

background	here.	Holmes	thinks	of	law	in	terms	of	expectancies	or	predictions.	We	

act	on	our	best	predictions	of	how	rules	will	be	interpreted	and	maintained	by	the	

courts.	Those	rules	and	interpretations	evolve	with	new	experience	(which	is	itself	



interpretation),	so	predictions	can	never	be	locked-in.	In 1929, Holmes	looked	back	

half	a	century	and	remembers	how	one	of	the	other	founders	of	pragmatism	in	the	

Metaphysical	Club	emphasized	the	idea	of	predictions	on	which	we	can	place	bets:	

	

Chauncey	Wright	a	nearly	forgotten	philosopher	of	real	merit,	taught	me	

when	young	that	I	must	not	say	necessary	about	the	universe,	that	we	don’t	

know	whether	anything	is	necessary	or	not.	So	I	describe	myself	as	a	

bettabilitarian.	I	believe	that	we	can	bet	on	the	behavior	of	the	universe	in	its	

contact	with	us.		

[Holmes	to	Pollock,	August	30,	1929;	reprinted	in	Howe	1941,	vol.	2:	252]	

	

We	must	be	careful,	however,	not	to	take	Holmes	as	a	reductionist	about	the	law;	we	

must	not	take	him	to	hold	that	all	the	law	amounts	to	is	the	behaviour	of	judges	and	

legislators.	For	Holmes	thought	that	there	are	standards	and	grounds	enmeshed	in	

the	law	and	at	which	we	aim	to	get	right.	"[T]his	is	how	we	have	always	done	it"	is	

no	reason	for	continuing	to	do	things	that	way:	"It	is	revolting	to	have	no	better	

reason	for	a	rule	of	law	than	that	so	it	was	laid	down	in	the	time	of	Henry	IV.	It	is	

still	more	revolting	if	the	grounds	on	which	it	was	laid	down	have	vanished	long	

since"	(1952	[1897]:	187).	He	closes	“The	Path	of	the	Law”	with	the	following	

thought:	

happiness,	I	am	sure	from	having	known	many	successful	men,	cannot	be	won	

simply	by	being	counsel	for	great	corporations	and	having	an	income	of	fifty	

thousand	dollars.	An	intellect	great	enough	to	win	the	prize	needs	other	food	



besides	success.	The	remoter	and	more	general	aspects	of	the	law	are	those	

which	give	it	universal	interest.	It	is	through	them	that	you	...	connect	your	

subject	with	the	universe,	and	catch	an	echo	of	the	infinite,	a	glimpse	of	its	

unfathomable	process,	a	hint	of	the	universal	law"	[1952	[1897]:	202].	

3.	Expectations	and	Legal	Inquiry	

	

In	the	same	year	Holmes	penned	his	recollection	about	Chauncey	Wright,	the	young	

and	brilliant	Cambridge	philosopher,	economist,	mathematician	and	founder	of	

decision	theory,	Frank	Ramsey,	was	utilizing	that	Bainsian	thought	to	great	effect.	

He	argued,	in	a	set	of	papers	and	a	book	manuscript,	all	unfinished	when	he	died	in	

1930	at	the	age	of	26,	that	a	belief	is	a	habit	or	disposition	to	behave,	and	is	to	be	

evaluated	in	terms	of	whether	those	habits	are	successful.	A	belief,	that	is,	is	a	bet	or	

a	rule	with	which	we	meet	the	future,	and	we	can	evaluate	our	beliefs	in	terms	of	

how	they	work	out.	He	sees	that	this	leads	to	the	pragmatist	account	of	truth.	This	is	

from	“Truth	and	Probability”,	perhaps	his	most	famous	paper	in	philosophy:		

	

We	have	…	to	consider	the	human	mind	and	what	is	the	most	we	can	ask	of	it.	

The	human	mind	works	essentially	according	to	rules	or	habits	…	We	can	

therefore	state	the	problem	of	the	ideal	as	“What	habits	in	a	general	sense	

would	it	be	best	for	the	human	mind	to	have?”	((1990	[1926]:	90)	

	

This	is	“a	kind	of	pragmatism:	we	judge	mental	habits	or	beliefs	by	whether	they	

work”	((1990	[1926]:	93).		



	 This	idea,	shared	by	Peirce,	Dewey,	Holmes	and	Ramsey,	is	a	powerful	one	

across	the	board,	but	it	is	especially	powerful	for	questions	of	law	and	legitimacy.	

Legislators,	courts	and	judges	are	engaged	in	the	business	of	inquiry	-	a	fallible	

search	for	the	best	answer	we	can	come	to	given	the	time	in	which	we	are	living	and	

the	circumstances	in	which	we	find	ourselves.	Laws	are	good	if	they	fit	with	the	

values	of	the	community,	as	determined	by	judges	who	are	looking	to	experience	to	

decide	cases	in	the	best	way	possible.	The	law	must	continue	to	offer	reasons,	and	

not	rest	with	‘this	is	the	way	we	have	always	done	things’.	

The	pragmatist	needs	to	guard	against	two	misunderstandings.	First,	no	

pragmatist	takes	legitimacy	to	be	reducible	to	prediction.	Ramsey	calls	that	view	an	

“insane”	behaviourism	(NPPM:	70).	The	law	must	not	merely	allow	subjects	to	

predict	the	consequences	of	their	behaviour.	It	must	also	speak	to	the	subject	in	that	

it	must	offer	the	subject	reasons.	It	does	that	by	setting	up	its	structures	so	that	they	

are	responsive	to	reasons.	For	instance,	it	requires	judges	and	parliaments	to	be	

prepared	to	give	reasons	for	their	decisions.	As	Lon	Fuller	puts	it,	the	claim	to	be	

presented	to	a	court	must	be	more	than	a	‘naked	demand’.	It	has	to	be	presented	as	

a	‘claim	of	right’,	that	is,	as	‘supported	by	a	principle’.		

Second,	Holmes	is,	and	other	pragmatists	are,	often	taken	to	be	skeptics	

about	the	law,	holding	that	there	is	no	sense	to	be	made	of	judgments	being	better	

or	worse,	only	a	recording	of	what	community	ideals	are	in	force	here	and	now.	All	

judges	are	doing	is	giving	expression	to	their	own	views,	or	perhaps	to	a	societal	

consensus.	But	this	is	a	misreading	of	Holmes	and	the	best	of	pragmatism	–	one	that	

has	him	sliding	into	that	quietist	pragmatist	camp.	One	can	think	(indeed,	how	could	



one	not	think?)	that	custom	and	motives	are	part	of	inquiry.	On	the	pragmatist	

epistemology,	we	start	from	the	body	of	background	belief	we	have,	and	work	from	

there.	But	that	fact	does	not	give	license	to	judges	to	import	their	own	values	or	

their	whims	into	their	judgments.	Nor	does	it	mean	that	the	values	that	inform	law	

are	whatever	values	happen	to	be	in	force	in	the	community.	The	way	that	Holmes	

incorporates	background	belief	and	values	into	his	conception	of	legal	inquiry	is	

subtle.	He	begins	a	crucial	passage	with	Austin	and	the	sovereign	account	of	law:		

Austin	said	.	.	.	that	custom	only	became	law	by	the	tacit	consent	of	the	

sovereign	manifested	by	its	adoption	by	the	courts;	and	that	before	its	

adoption	it	was	only	a	motive	for	decision,	as	a	doctrine	of	political	economy,	

or	the	political	aspirations	of	the	judge,	or	his	gout,	or	the	blandishments	of	

the	emperor’s	wife	might	have	been.	[1995	[1972]:	294]	

Holmes	points	out	that	in	many	cases	such	motives	do	indeed	have	“as	much	

compulsory	power	as	law	could	have,	in	spite	of	prohibitory	statutes”.	But	that	is	a	

debasement	of	the	legal	process.	A	statute	is	the	motive	that,	when	offered	to	judges	

“will	prevail,	and	will	induce	them	to	decide	a	certain	case	in	a	certain	way,	and	so	

shape	our	conduct	on	the	anticipation”	[1995	[1972]:	294].	And	the	motives	behind	

a	statute	are	supposed	to	have	a	grip	not	just	on	the	legislator	or	the	judge,	but	on	

those	who	are	subject	to	it.	

That	is,	the	pragmatist	picture	is	as	follows.	We	look	to	the	law	in	part	to	

enable	us	to	predict	how	our	behavior	will	be	received	and	treated	and	that	law	will	

embody	all	sorts	of	encrusted	custom.	But	when	conflicts	arise,	judges	resolve	them	



in	an	inquiry	not	unlike	other	kinds	of	inquiry.	All	inquiry	is	an	experience-driven	

enterprise,	with	custom	and	background	belief	having	some	real	force.	But	

nonetheless,	there	are	external	standards.	Motives	and	arguments	are	offered	to	

judges,	for	their	consideration.	Law	proceeds	via	“judgment	as	to	the	relative	worth	

and	importance	of	competing	legislative	grounds”	(1952	[1897]:	181).	Judges	have	

to	use	their	judgment	to	weigh	the	competing	claims	of	custom,	belief	about	what	is	

right	and	wrong,	statutes,	etc.		

While	judges	are	part	of	an	elite,	they	must	take	it	upon	themselves	to	

connect	the	law	to	actual,	lived	experience,	as	presented	by	litigants	and	their	

lawyers	in	actual	cases.	Indeed,	in	our	current	age	of	statutes,	one	vitally	important	

role	for	judges	might	be	to	make	that	connection	to	common	experience.	They	also	

make	statutes	concrete	by	implementing	them.	One	might	say	that	we	don’t	know	

what	the	statute	requires	until	it	has	been	interpreted.	

	“The	law,”	Holmes	says,	is	the	“witness	and	the	external	deposit	of	our	moral	

life.	Its	history	is	the	history	of	the	moral	development	of	the	race/The	practice	of	it,	

in	spite	of	popular	jests,	tends	to	make	good	citizens	and	good	men”	(1952	[1897]:	

170).	The	history	of	law	is	a	history,	we	hope,	of	development,	on	which	we	improve	

our	views	about	what	is	good.	It	is	not	simply	a	record	of	what	happened	to	be	

thought	good	at	this	or	that	time.	Holmes,	that	is,	offers	us	a	progressive	account	of	

the	law.	Judges	take	the	values	they	find	in	society	and	move	them	forward	in	light	

of	experience.		

Here	it	is	important	to	take	account	of	what	Philip	Kitcher	calls	the	

distinction	between	teleological	progress,	in	which	we	are	moving	towards	some	



ideal	state,	and	pragmatic	progress,	in	which	we	are	moving	from	one	state	of	belief	

to	a	better	state.	This	particular	distinction	is	Dewey’s,	but	it	resides,	perhaps	less	

explicitly,	in	every	pragmatist.	It	is	in	the	‘pragmatic	progress’	sense	in	which	

Holmes	view	is	progressive.	A	good	belief	is	formed	on	the	basis	of	all	relevant	

experience,	and	hence	laws	should	be	made	in	a	deliberative	process.	That	

deliberative	process	requires	that	justificatory	reasons	have	to	be	offered	on	a	

continual	basis,	when	disputes	and	challenges	arise:	for	instance,	when	people	

litigate	and	judges	respond.		

The	quietist	pragmatist	camp	will	understandably	press	in	here,	and	ask	how	

we	can	make	sense	of	external	standards	and	improvement	if	one	resists	the	

temptation,	as	does	Holmes,	to	appeal	to	God,	to	Reason,	or	to	some	internal	logic.	

That	is,	does	the	pragmatist	not	have	to	say	that	we	can	make	sense	of	only	one	kind	

of	standard—what	the	community	happens	to	believe?	Are	we	not	returned	to	the	

Schmittian,	Rortian	kind	of	pragmatism	that	I	warned	against	at	the	outset?	

Holmes,	following	Peirce,	makes	an	attempt	at	articulating	this	problem	and	

its	solution	by	paying	close	attention	to	what	makes	a	belief	well-settled.	In	Holmes’	

words,	“a	well-settled	legal	doctrine	embodies	the	work	of	many	minds,	and	has	

been	tested	in	form	as	well	as	substance	by	trained	critics	whose	practical	interest	it	

is	to	resist	it	at	every	step”	(1995	[1870]:	213).	A	settled	belief	is	the	belief	that	fits	

with	the	spirit	of	the	times,	but	a	well-settled	belief	is	one	that	will	continue	to	stand	

up	to	experience	and	standards.	Those	standards	will	be	employed	by	those	many	

minds,	sometimes	by	very	many	minds	as	when	public	pressure	forces	an	issue	(say	



to	change	the	laws	regarding	same-sex	marriage)	and	sometimes	by	trained	critics	

(who	will	often	aid	the	public	groundswell).		

Let’s	take	a	concrete	example	of	how	an	external	standard	might	be	present	

in	the	law:	We	must	consider	what	a	reasonable	or	prudent	person,	taking	into	

account	the	weight	of	experience,	would	think.	Holmes	tells	us	that	when	a	

workman	on	top	of	a	house	tosses	a	beam	into	a	busy	street,	he	should	have	

foreseen	that	the	beam	might	hit	someone.	The	standard	of	a	reasonable	man	

applies	to	his	behavior	(1882:	55–56).	This	is	the	kind	of	thing	that	looking	to	

objective	circumstances	amounts	to	in	the	legal	domain.	This	is	not	to	say	that	the	

law	or	legitimacy	is	constituted	by	what	the	reasonable	man	would	think	and	do.	

This	standard	is	one	of	many	evolving	standards	employed	in	legal	inquiry.	It	is	to	

say	that	the	reasonable-person	standard	is	part	of	the	set	of	standards	we	think	our	

laws	and	actions	must	meet.	What	legitimacy	amounts	to	is	that	a	judgment	or	the	

enactment	of	a	statute	was	put	in	place	by	a	method	that	is	backed	by	reasons	and	

experience,	and	will	continue	to	be	responsive	to	reason	and	experience.	It	thus	has	

a	call	on	those	to	whom	it	is	subject.	

In	the	same	vein,	we	find	Holmes	gesturing	at	an	aim	of	our	legal	inquiries.	

He	says:	

The	truth	is,	that	the	law	is	always	approaching,	and	never	reaching,	

consistency.	It	is	forever	adopting	new	principles	from	life	at	one	end,	and	it	

always	retains	old	ones	from	history	at	the	other	.	.	.	It	will	become	entirely	

consistent	only	when	it	ceases	to	grow	.	.	.	However	much	we	may	codify	the	



law	into	a	series	of	seemingly	self-sufficient	propositions,	those	propositions	

will	be	but	a	phase	in	a	continuous	growth.	[1882:	36–37]	

The	(unattainable)	ideal	of	law	would	be	achieved	if	we	were	to	find	ourselves	in	a	

culture	of	justification	in	which	no	disputes	no	longer	arise.	It	is	not	that	this	is	what	

we	actually	think	we’ll	get.	Rather,	we	aim	at	something	more	realistic.	We	aim	at	

getting	things	right	in	law	and	in	morality,	and	thus	we	keep	striving	for	that	

continuous	growth.		

Dewey	said	that	the	law	was	“a	program	of	action	to	be	tested	in	action”.	I	

have	argued	that	this	follows	from	the	pragmatist	dispositional	account	of	belief.	

These	tests	or	evaluations	will	be	complex	matters,	bringing	into	play	all	sorts	of	

reasons,	many	of	which	anchor	the	traditional	ethical	theories	about	which	states	

are	intrinsically	good.	But	there	is	no	ultimate	value,	such	as	freedom	or	equality.	

These	and	other	values	will	be	in	the	mix	in	democratic	decision-making.	That	kind	

of	decision-making	has	a	normative	call	on	us,	for	epistemic	reasons.	We	cannot	see	

ourselves	as	aiming	at	the	right	answer	unless	we	accept	that	the	way	to	deal	with	

the	conflict	of	values	is	to	take	in	as	much	argument	and	perspective	as	we	can	and	

let	those	conflicts	play	out	in	deliberative,	democratic	structures.		

The	two	pragmatists	who	focused	most	on	that	dispositional	nature	of	belief	

and	its	evaluation	were	Peirce	and	Ramsey.	Here	is	the	latter,	echoing	the	former:	

….	Logic,	Aesthetics,	and	Ethics	have	a	peculiar	position	among	the	sciences:	

whereas	all	other	sciences	are	concerned	with	the	description	and	



explanation	of	what	happens,	these	three	normative	studies	aim	not	at	

description	but	at	criticism.	To	account	for	our	actual	conduct	is	the	duty	of	

the	psychologist;	the	logician,	the	critic,	and	the	moralist	tell	us	not	how	we	

do	but	how	we	ought	to	think,	feel,	and	act.	(1991	[1930]):	3)	

	
The	law,	too,	is	a	normative	science.	It	tells	us	what	we	ought	to	do	–	what	we	must	

do,	if	we	are	to	avoid	sanction.	We	assume	(but	we	could	be	wrong	in	that	

assumption)	that	it,	like	any	other	science,	improves	and	enriches	our	concepts.	

Susan	Haack	(2005:	90)	helpfully	draws	attention	here	to	a	thought	of	Peirce’s	that	

is	also	found	in	Holmes.	Peirce	argues	that	our	concepts	“grow	....	Such	words	as	

force,	law,	wealth,	marriage,	bear	for	us	very	different	meanings	than	those	they	

bore	to	our	barbarous	ancestors."	(CP	2.302)	As	Haack	argues,	concepts	like	liberty,	

right,	etc.,	are	also	“deepened,	thickened,	made	more	specific	(and	sometimes	

stripped	of	old	accretions)	in	the	long,	ongoing	struggle	of	legal	disputes	and	

challenges,	interpretations	and	reinterpretations”	(2005:90).	

It	might	be	thought	that	on	the	pragmatist	view	I	have	articulated	here,	one	

value	is,	protestations	to	the	contrary,	ultimate	or	foundational	–	the	value	of	taking	

seriously	the	reasons	of	others,	and	that	backstopping	this	value	is	the	value	of	

equality	of	persons.	That	is	in	a	sense	right,	but	it	is	important	to	understand	how	

thin	this	value	is	in	the	epistemic	argument,	and	hence,	how	easy	it	ought	to	be	to	

accept	it.	If	we	aim	at	getting	the	answer	(or	the	set	of	acceptable	answers)	that	best	

coheres	with	the	experience	and	reasons	of	all,	then	we	must	take	seriously	the	

experience	and	reasons	of	all.	That	leads	us	directly	to	deliberative	democratic	



structures	of	decision-making	and	to	the	normative	force	of	those	structures.	So	

while	in	one	sense,	the	pragmatist,	naturalist	position	is	monist	(there	is	one	value	

that	is	fundamental),	in	another	sense	it	is	pluralist	(that	fundamental	value	

requires	that	the	plurality	of	values	is	respected).	

	

5.	Conclusion	

	

My	suggestion	in	this	paper	that	the	epistemic	pragmatist	position	offers	us	a	

compelling	account	of	the	legitimacy	and	authority	of	law,	in	which	legitimacy	and	

authority	lie	in	the	structure	of	political	and	legal	institutions:	in	whether	or	not	

they	are	deliberative	and	democratic,	in	whether	or	not	they	are	engaged	in	a	

culture	of	justification.11	If	our	institutions	are	democratic	and	offer	reasons	for	the	

law’s	being	such	as	it	is,	reasons	that	in	principle	speak	to	the	subject,	then	that	law	

is	legitimate	and	authoritative	for	the	subject.	The	claim	is	not	that	the	subject	has	to	

endorse	the	content	of	the	law,	but	she	has	to	understand	how	it	makes	a	plausible	

claim	to	authority	-	she	has	to	be	able	in	principle	to	understand	that	reasons	stand	

behind	the	law,	and	that	those	reasons	speak	to	her,	whether	or	not	they	actually	

convince	her.	The	pragmatist	thus	offers	a	justification	of	political	and	legal	

authority	that	does	not	start	from	a	moral	theory	(about	equality,	rights,	utility,	

need,	and	so	on),	but	rather,	from	thoughts	about	how	reason-giving	and	the	

ongoing	the	evaluation	of	belief	are	fundamental.	Some	substantial	things	flow	from	

this	justification.	For	one	thing,	the	fact	that	certain	kinds	of	coercion	would	rob	

people	of	their	abilities	to	challenge	law	or	to	press	for	its	revision,	is	an	argument	



against	those	kinds	of	coercion.12	For	another,	as	Dewey	emphasized,	our	structures	

of	education	must	be	such	so	that	people	are	given	the	wherewithal	to	participate	in	

democracy	and	to	recognize	their	actual	interests.13	

We	have	seen	that	the	best	of	these	epistemic	arguments	do	not	reduce	all	

kinds	of	value	to	epistemic	value.	Indeed,	part	of	the	pragmatist	argument	is	that	

there	is	not	a	hard	and	fast	distinction	between	the	epistemic	and	the	moral,	a	

distinction	that	would	be	required	if	one	concept	were	to	be	reduced	away	into	

another.	It	is	also	important	to	see	that	there	might	be	all	sorts	of	reasons	for	

wanting	to	do	the	good	or	just	thing,	and	what	tend	to	get	called	the	epistemic	

reasons	will	not	always	seem	to	us	the	important	ones.	When	someone	is	kind	to	a	

stranger	in	need,	when	someone	devotes	their	life	to	a	cause,	rarely	do	they	describe	

their	motivation	as	being	one	of	aiming	at	truth	or	of	seeking	beliefs	that	are	

responsive	the	evidence.	Indeed,	on	the	pragmatist	approach	that	I	have	traced	and	

advocated,	first-order	reasons	having	to	do	with	equality,	rights,	utility,	fairness,	or	

the	kind	of	life	one	wants	to	lead,	are	precisely	what	the	pragmatist	says	ought	to	

drive	our	decisions.	It	is	only	when	we	ask	the	second-order	questions	about	what	

makes	those	first-order	decisions	legitimate	or	authoritative	that	we	get	to	the	

epistemic	or	pragmatist	reasons.		

When	we	get	to	that	second-order	argument,	we	get	something	really	worth	

having:	a	justification	of	why	we	should	take	under-represented	views	seriously,	of	

why	we	should	be	open	and	transparent	in	our	educational	policies,	of	why	we	

should	reduce	inequalities	that	might	rob	people	of	their	abilities	to	challenge	laws,	



and	so	on.	For	those	are	the	ways	to	ensure	that	we	are	getting	as	much	of	the	

evidence	and	perspective	we	can,	and	of	reducing	the	number	of	blind	spots	we	

have	and	mistakes	we	make.	If	our	aim	in	belief	and	assertion	is	to	get	judgments	

that	are	responsive	to	all	the	relevant	experiences,	we	need	to	include	the	

experience	of	all,	and	include	it	in	a	robust	way.	

Another	way	of	making	the	pragmatist	point	is	as	follows.	It	is	sometimes	

thought	that	questions	of	justice,	legitimacy	and	authority,	on	the	one	hand,	and	

morality	on	the	other,	are	fundamentally	distinct	in	that	justice	is	about	not	merely	

what	is	good	for	people	to	do,	but	what	they	can	be	made	to	do.	The	idea	is	that	a	

legitimate	decision	might	not	be	a	morally	right	decision.	But	the	pragmatist,	as	is	so	

often	the	case,	sees	an	artificial	barrier	erected	here.	The	pragmatist	thinks	that	a	

good	decision	is	the	product	of	a	democratic	and	open	process.	Could	such	a	process	

give	us	the	morally	wrong	answer?	Only	on	a	view	that	pulled	morality	apart	from	

good	belief	evaluation	and	good	decision-making,	something	the	pragmatist	is	set	

against.	The	citizen	can	find	herself	in	the	position	where	she	thinks:	I	object	to	a	

law	because	it	goes	against	my	moral	code,	but	I	should	nonetheless	regard	it	as	

binding	on	me	or	legitimate,	because	it	was	made	by	the	best	possible	process,	a	

process	that	is	also	moral.	She	may	feel	so	strongly	about	the	tension	about	her	own	

moral	code	and	the	law	that	she	decides	to	engage	in	civil	disobedience.	But	that	is	

part	of	the	very	process	that	confers	legitimacy	on	our	laws	and	on	our	democracies,	

and	of	course,	if	a	citizen	decides	to	break	the	law,	she	understands	that	she	is	

opening	herself	up	to	sanctions.		



Everyone	recognizes	that	a	feature	of	authority	is	that	the	subject	of	

authority	does	what	he	is	told	because	the	authority	said	so,	not	because	he	thought	

the	content	of	the	command	to	be	good.	As	Hobbes	explained,	that	is	the	difference	

between	command	and	advice.	Hence	we	get	the	distinction	in	political	philosophy	

difference	between	authority	in	fact	(de	facto)	and	legitimate	authority	(de	jure).	

The	pragmatist	account	speaks	to	the	latter	–	the	conditions	under	which	we	should	

regard	a	de	facto	authority	as	legitimate.	It	explains	the	idea	of	authority	–	of	when	it	

is	legitimate,	and	then,	why	it	is	legitimate.	It	tells	us	that	there	is	a	fund	of	inherited	

social	value	that	is	unavoidable,	and	is	itself	the	product	of	experience.	But	what	the	

values	are,	how	they	should	evolve,	or	be	revised	or	replaced,	and	even	how	to	

understand	them,	is	open	to	experience.	Hence,	authoritative	pronouncements	are	

provisional	punctuation	points	in	a	process	of	inquiry.	

	

	

	

	
	

	

	

	

	

																																																								
1	Earlier	versions	of	this	paper	were	given	in	2015	at	the	Idealism	and	Pragmatism	
conference	at	the	Collège	de	France,	the	New	England	Pragmatism	Forum	at	Green	



																																																																																																																																																																					
Mountain	College,	and	at	the	American	Political	Science	Association	meetings.	
Thanks	especially	to	Michael	Bacon,	Maeve	Cook,	Steven	Fesmire,	Bob	Talisse,	Philip	
Kitcher,	and	Danielle	Petherbridge	for	their	comments,	and	to	David	Dyzenhaus	for	
his	truly	supererogatory	help.	
	
2	John	Dewey,	“My	Philosophy	of	Law,”	in	Julius	Rosenthal	Foundation	for	General	
Law,	ed,	My	Philosophy	of	Law:	Credos	of	Sixteen	American	Scholars	(Boston:	Boston	
Law	Book	Co.,	1941),	73-85.	

3	See	Misak	(2000)	and	(2013).	
	
4	See,	for	instance,	Rorty	(2010).	
	
5	Rorty	(1990:	636–37;	1999:	15;	2000:	130)	

6	EW	3:	33;	1895,	LW	11:	375;	1936.	
	

7	Bernard	Williams	argued	that	every	legitimate	state	must	satisfy	‘the	Basic	
Legitimation	Demand’	if	it	is	to	show	that	it	wields	authority	rather	than	sheer	
	
9	See	Howe	(1957:	25)	and	Wiener (1972: 75). 	

10	See	also	Haack	(2005)	and	Kellogg	(2007).	
	
11	See	Mureinik	(1994)	and	Dyzenhaus	(1999)	for	the	use	of	the	concept	“culture	of	
justification”.	
	
12	I	thank	Bob	Talisse	for	this	point.	
	
13	See	Kitcher	(forthcoming).	
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